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PUBLISHER’S INTRODUCTION 
TO THE 2021 EDITION OF 
NEW YORK PATTERN JURY INSTRUCTIONS—CIVIL 


New York Pattern Jury Instructions—Civil is used by judges 
throughout New York State to instruct juries in all kinds of civil cases. 
Practicing lawyers use it to develop strategies at all stages of a case, 
from discovery to settlement negotiations through jury trial. Its model 
charges and detailed commentaries set forth not only how juries are 
instructed, but the basis for each instruction in New York statutory and 
case law. 


The Pattern Jury Instructions Committee of the Association of Jus- 
tices of the Supreme Court of New York State welcomes input from the 
bench and bar, and encourages lawyers and judges to comment on these 
volumes. Suggestions may be sent directly to the New York Pattern 
Jury Instructions editor at Thomson Reuters at NY-PJI- 
Feedback@thomsonreuters.com and they will be shared with the com- 
mittee for its consideration. 


Changes and updates appearing in the 2021 Edition of New York 
Pattern Jury Instructions—Civil include: 


e A new charge with commentary has been added to cover Resi- 
dential Health Care Facilities—Public Health Law § 2801-d. See 
PJI 2:151D. 


e New charges with commentary have been added to cover 
Employment Discrimination—Quid Pro Quo—Claims Under the 
New York State Human Rights Law and Damages as well as 
Employment Discrimination—Quid Pro Quo—Claims Under the 
New York City Human Rights Law and Damages. See PuI 9:6, 
9:6.1, 9:6A, 9:6A.1. 

e Completely revised charges and commentary on Motor Vehicle 
Accidents. These charges cover Duty Toward Other Motorists, 
Collision at Uncontrolled Intersection, and Collision at Intersec- 
tion Controlled by Traffic Control Signal. See PJI 2:77, 2:78, and 
TAA ESE 

e Revised and new charges and commentary covering General 
Instruction—Evidence—Failure to Produce Non-Party Wit- 
ness—In General as well as General Instruction—Evidence— 
Failure to Produce Party. See PJI 1:75 and 1:75.1. 

e Many other updates to commentary and addition of new case 


cites throughout the publication. 
THE PUBLISHER 


December 2020 
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FOREWORD TO THIRD EDITION 


The jury is an ancient institution that, across the nation, is today 
the focus of attention. All aspects of the jury system are being 
scrutinized, from summoning methods to selection procedures to—the 
subject at hand—instructions. The goal in each instance is to make jury 
service meaningful for individual jurors and to ensure that the jury 
system continues to render substantial justice for the community. This 
third Edition of Volume One of the New York Pattern Jury Instruc- 
tions—Civil well serves these vital goals. 


The value of this volume to the bench, bar and public cannot be 
overstated. With more than two thousand pages of carefully researched 
charges and commentary, the Third Edition provides a comprehensive 
yet comprehensible guide to the general principles governing civil trials 
and the law in negligence actions. Readers comparing the Third Edition 
and the Second will note how extensive its revisions are: many charges 
have been modified; some deleted; some (such as the municipal liability 
section) have been completely rewritten; some (such as the continuous 
treatment section) are totally new. 


We are grateful to the hardworking committee of judges which has 
labored over the past six years to produce this important work: David 
O. Boehm, Lawrence J. Bracken, M. Dolores Denman, Martin Evans, 
Helen EK. Freedman, Ira Gammerman, Harold J. Hughes, Bentley Kas- 
sal, Howard A. Levine, Thomas E. Mercure, Martin B. Stecher and 
Joseph P. Sullivan, and to the especially dedicated chair, Leon D. Lazer. 
Each page of this volume is testament to their commitment to scholar- 
ship, public service and the law. 


Finally, for the committee and for all of us who reap the benefit of 
their effort, heartfelt thanks to Reporters Patrick M. Connors (Volume 
One Reporter) and Eileen R. Kaufman (Volume Two Reporter). 


Ne 


JUDITH S. Kaye 
Chief Judge of the 
State of New York 


FOREWORD TO SECOND EDITION 


Since initial publication eight years ago, and the supplements 
published since 1966, volume one of the New York Pattern Jury Instruc- 
tions—Civil has provided immeasurable benet to both court and counsel 
in framing clear and precise instructions necessary to guide trial judges 
in instructing juries so that the applicable rules are intelligible to them. 
This revision of that volume, reflecting recent developments as well as 
other changes making for even clearer and more precise instructions, 
demonstrates anew the thorough research and careful draftsmanship 
which hallmarked the original volume. 


The committee, under the excellent leadership of former Justice 
Bernard Meyer, has performed its task pre-eminently. Judges Meyer, 
Feiden, Hawkins, Henry, Leff, Martuscello, Terry and Witmer, and Dean 
Thornton and Professor Farrell, have provided both bench and bar an 
invaluable tool with which to perform an integral part of their function. 
The revised volume is a professional work of high craftsmanship. For 
this, and its inestimable value to the People of the State, the Judicial 
Conference, the Administrative Board, and the judges of the State 
express their appreciation and gratitude. 


CHARLES D. BREITEL 
Chief Judge of the 
State of New York 
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FOREWORD TO FIRST EDITION 


The preparation of these materials and the making of this useful 
book is another illustration of the paradoxical truth: to get an unpaid 
public benet job done well and quickly, pick a man already busy with 
other tasks. Chairman Justice Meyer and his four committee members 
were and are, in their regular judicial work, among the most active and 
productive of that heavily burdened body of men: the Supreme Court of 
the State of New York. Yet, like Browning’s busy man who longs for 
leisure but once at leisure “straightway he wants to be busy,” each of 
them took on this extra task enthusiastically and intensively. The care- 
ful and tireless efficiency and thoroughness with which they ac- 
complished it is proven by every line of the Instructions. Into it they put 
their learning, their experience, their devotion and their meagre and 
valuable leisure time. Let us all be thankful that we can call to special 
service such people as Justices Meyer, Henry, Lawless, Martuscello and 
Witmer and their able and learned Reporter, Professor Peter W. 


Thornton. 
Chhepen dhs SS Suse! 


CHARLES 8. DESMOND 
Chief Judge of the 
State of New York 
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PREFACE TO THIRD EDITION 


This Third Edition of Volume 1 of New York Pattern Jury Instruc- 
tions—Civil represents the culmination of six years of work by the Pat- 
tern Jury Instructions Committee of the Association of Justices of the 
Supreme Court of New York State. 


In preparing the Third Edition, the Committee has examined each 
charge and comment in the Second Edition and has made significant 
additions, deletions, revisions and other changes. The Committee has 
also made a serious effort to make the charges more comprehensible to 
jurors without affecting the correctness of the legal principles involved 
in the charges. The new edition is gender neutral. 


At the outset of the Third Edition project, the Committee decided 
that as its work went forward the revisions and changes made would be 
inserted into the annual supplements each year until completion of the 
project. Consequently, the number of pages in the Volume 1 supplement 
ultimately exceeded the number of pages in the hardbound volume 
published as the Second Edition. Publication of The Third Edition now 
eliminates the user’s problem of coordinating the hardbound Volume 1 
with the annual supplement. 


The enormity of the changes in statutory and case law since publi- 
cation of the Second Edition of Volume 1 in 1974 has created the need 
to expand what was once a single Volume 1 into two volumes designated 
Volumes 1A and 1B. There was considerable reluctance on the part of 
the Committee to expand Volume 1 into two volumes, but there was no 
practical and convenient method of publishing the approximately 1650 
pages of the Third Edition within a single cover. However, the policy of 
issuing a separate supplement each year to be used with the original 
volume will now be terminated with the Third Edition. 


The format and section numbers contained in the Second Edition 
have been retained in the Third Edition because references to charges 
by PJI section number, both in the courtroom and in law offices, are 
now part of the legal culture of the State and changes in those numbers 
undoubtedly would cause confusion. Nevertheless, changes in case and 
statutory law and the need for special verdicts have mandated the addi- 
tion of new charges, some new charge numbers, and extensive revision 
of some of the charges bearing the old numbers. 


Creation of the new edition was accomplished by assigning to each 
member of the Committee a number of charges and comments to be 
revised. Thus, the original draft of each charge and comment was the 
product of the work of a member of the Committee. The original draft 
was then put to at least two—and often more than two—readings before 
the entire Committee. The end product is the work of the judges on the 
Committee, with significant assistance from the Reporters. 


During the six years of work on the Third Edition, the Committee 
also issued annual Supplements to Volumes 1 and 2. To accomplish this, 
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PREFACE TO THIRD EDITION 


the Committee conducted two day meetings for most of the months of 
each year and a full week meeting during the summer of each year. Two 
Summer meetings were held at the offices of the Appellate Division, 
Third Department in Albany, one at Justice Denman’s chambers in Buf- 
falo, one at the offices of the Fourth Department in Rochester and two 
at the Touro Law Center in Huntington, New York. The Committee ap- 
preciates the assistance of the Appellate Divisions and Touro Law 
Center in providing their facilities. 


The Committee members who took part in this project were Justices 
David O. Boehm, Lawrence J. Bracken, M. Dolores Denman, Martin Ev- 
ans, Helen E. Freedman, Ira Gammerman, Harold J. Hughes, Bentley 
Kassal, Howard Levine, Thomas E. Mercure, Martin B. Stecher, Joseph 
P. Sullivan, and the chair, Leon D. Lazer. 


The Committee is highly indebted to its reporters: Professors Pat- 
rick M. Connors and Eileen Kaufman. Professor Connors was the over- 
all manager of the project and provided invaluable substantive and 
editorial assistance. Professor Kaufman, the Reporter for Volume 2, also 
provided important substantive and editorial assistance in the project. 
Reporter Emeritus, Professor Alan D. Scheinkman, continued working 
with the Committee and provided original draft sections as well as 
important advisory assistance. 


A word is necessary concerning the personnel of the Committee, 
which has undergone significant changes since the publication of the 
Second Edition. In 1978, Justice Leon D. Lazer, subsequently appointed 
Associate Justice of the Appellate Division, Second Department, and 
Justice Frederick B. Bryant, joined the Committee. The following year, 
Justice Bernard S$. Meyer, Chair of the Committee since its inception, 
resigned from the Committee incident to his appointment to the Court 
of Appeals. Justice Lazer was appointed as Chair and four new members 
were added to the Committee: Justices Lawrence J. Bracken, Harold J. 
Hughes, Bentley Kassal, and Richard D. Simons. In 1980, Justice Mur- 
ray T. Feiden, a member of the Committee since 1970, retired from the 
Committee. In January, 1983, Justice Simons resigned from the Com- 
mittee incident to his appointment to the Court of Appeals and Justice 
David O. Boehm was appointed in his place. In 1986, Justice Martin 
Evans was appointed to the Committee. In 1987, Justice James T. Leff, 
a member of the Committee since 1971, retired from the Committee. In 
1988, Justice Bryant and Justice G. Robert Witmer, the last active 
founding member, retired from the Committee. That year, three new 
members were appointed: Justices Howard A. Levine, Thomas J. 
Lowery, Jr., and Martin B. Stecher. Following the untimely death of 
Justice Lowery in 1991, Justice M. Dolores Denman, Presiding Justice 
of the Appellate Division, Fourth Department, became a member of the 
Committee. In 1992, Justices Thomas E. Mercure and Ira Gammerman 
were appointed to the Committee. In 1993, Justice Levine resigned from 
the Committee incident to his appointment to the New York Court of 
Appeals. In 1994, Justice Kassal retired from the Committee and Justice 
Helen E. Freedman was appointed. In 1995, Justice Joseph P. Sullivan 
was appointed to the Committee. In 1997, Justice Stecher retired from 
the Committee and Justices Stephen G. Crane and Jerome C. Gorski 
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were appointed. Upon Justice Crane’s resignation from the Committee 
in 1999, Justice Robert G. Hurlbutt was appointed to the Committee. 
Following the untimely death of Justice Denman in 2000, Justice Eliza- 
beth W. Pine was appointed to the Committee. In 2001, Justices Robert 
J. Lunn and Alan D. Oshrin were appointed to the Committee. In 2003, 
Justice Oshrin died after a short illness and Justice Hughes retired af- 
ter 24 years of service to the Committee. Justice David Demarest was 
appointed the same year. In 2004, Justice Boehm retired after 20 years 
of service to the Committee and Justices Patrick H. NeMoyer and 
Leonard B. Austin were appointed. In 2006, Justice Lunn retired after 5 
years of service and later that year Justice Mercure retired after 15 
years of service. Justices Angela M. Mazzarelli and Emily Pines were 
then appointed. In 2008, Justice Jerome C. Gorski retired after 11 years 
of service to the Committee and Justices Phillip R. Rumsey and Alan D. 
Scheinkman were appointed. In 2009, Justice Sheila Abdus-Salaam was 
appointed. Justice Lawrence J. Bracken retired in 2011 after 33 years of 
service to the Committee, and Justice Jack M. Battaglia was appointed 
the same year. Justice Martin Evans died in 2011 after a short illness. 
In 2013, Justice Abdus-Salaam retired from the Committee after having 
been appointed to the Court of Appeals. In the same year, Justice Eliza- 
beth W. Pine retired after 13 years of service. Justices John M. Curran, 
L. Priscilla Hall and Shirley Werner Kornreich were appointed to the 
Committee. Significant personnel changes occurred in 2017. Justices 
Angela M. Mazzarelli, Robert G. Hurlbutt, Joseph P. Sullivan and Ira 
Gammerman all retired from the Committee after a total of 74 years of 
combined service. New members appointed that year were Justices 
Judith J. Gische, Jeffrey K. Oing and Deborah H. Karalunas. Justice 
Bernice Siegal was appointed to the Committee in 2018. In 2019, Justice 
L. Priscilla Hall retired from the Committee and was replaced by Justice 
William G. Ford. In 2020, Justice Oing retired from the Committee and 
was replaced with Justice Tanya R. Kennedy. 


In December, 2014, having led the Committee for 37 years, Justice 
Leon D. Lazer decided to retire as Chair. He continued, however, to lend 
his enormous intellect and legal acumen as a member. The Committee 
acknowledges his invaluable contributions through his insistence on 
excellence, his example of thorough preparation and his meticulous 
legal analysis, all of which have made PJI - Civil indispensable to the 
Bench and Bar. His name will forever be linked with these volumes, 
which are his legacy. 


In January, 2015, the Committee selected Justice David Demarest 
as its next Chair. 


The 2019 Edition of these volumes were designated the Hon. Leon 
D. Lazer Memorial Edition as we lost our longtime Chair in January of 
2018. Justice Lazer remained a member of the Committee right up until 
his death in his 96th year. Having joined the Committee in 1978, he 
became its Chair the following year and continued in that position until 
he decided to step down in 2014. PJI was Justice Lazer’s passion—he 
fathered its development over the years as it grew into the premier 
treatise that it is today. His contributions cannot be fully expressed 
here, but suffice it to say that he lives on in these pages and his work 
will continue to guide the Bench and Bar of New York State for 
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generations. 


Professor Richard T. Farrell of Brooklyn Law School served as 
Reporter to the Committee from 1974 to 1983 and remained an active 
advisor to the Committee for several years. Professor Alan D. Scheink- 
man of Pace University School of Law served as Reporter to the Com- 
mittee from 1984 to 1997. In 1988, Professor Eileen R. Kaufman of 
Touro College, Jacob D. Fuchsberg Law Center, was appointed as Vol- 
ume 2 Reporter. Professor Patrick M. Connors of Albany School of Law 
was then appointed as Volume 1 Reporter and became manager of the 
Third Edition project. In 2001, John R. Higgitt, Esq., Appellate Court 
Attorney, Appellate Division, Second Department, was appointed Associ- 
ate Reporter for Volume 1. 


In 2003, Professor Patrick M. Connors retired after 15 years of ser- 
vice to the Committee. The Committee extends its gratitude to Profes- 
sor Connors for his distinguished work that has so profoundly affected 
the quality of these volumes. Professor Connors was replaced by 
Lisabeth Harrison, former law clerk to Hon. Vito J. Titone and Hon. 
Domenick L. Gabrielli of the Court of Appeals and currently affiliated 
with Mintz & Gold LLP. After 18 years of service, Professor Eileen R. 
Kaufman retired. Volume 2 of this work is to a great degree the product 
of her dedication and scholarship, for which the Committee extends its 
gratitude. Professor Kaufman was replaced by Professor Rodger D. 
Citron of Touro College, Jacob D. Fuchsberg Law Center. Professor 
Citron retired after four years of distinguished service. In 2011, John R. 
Higgitt, Esq., Principal Court Attorney, Supreme Court, Bronx County 
(Civil Division), returned to serve the Committee as the Report for Vol- 
ume 1, and Gennaro Savastano, Esq., Senior Appellate Court Attorney, 
Appellate Division, First Department, was appointed as Associate 
Reporter. Gennaro Savastano retired in 2012 after a year of distin- 
guished service. He was replaced by David Paul Horowitz, Esq., Adjunct 
Professor of Law at Brooklyn Law School and affiliated with Ressler & 
Ressler in New York City. Mr. Horowitz retired in 2015 after three years 
of distinguished service. In 2017, Melissa B. Ringel, Esq., Director and 
Special Master of the Pre-argument Mediation Program at the Appel- 
late Division, First Dept. was appointed as an additional Reporter. 


In November, 2017, Reporter Lisabeth (Libby) Harrison tragically 
died, much too young. Libby’s passing leaves a tremendous void, for in 
the 14 years that Libby served the Committee she proved to be an 
exceptional legal scholar and writer. She was responsible over the years 
for many new and revised charges and commentary and her mark will 
be forever on the books. Libby was more than a colleague, she was a 
friend to everyone, a mentor and a constant advocate for perfection in 
our work. With her vast knowledge and appreciation of the law, she 
challenged the judges to be better scholars. With her good humor, humil- 
ity and humanity, she challenged each committee member to be a better 
person. The Bench and Bar owe Libby a debt of gratitude for her endur- 
ing contributions to these volumes. 


Jeffrey A. Helevitz, Esq., Special Referee, Civil Part, First Judicial 
District and Jeffrey W. Gasbarro, Principal Law Clerk to the Hon. 
Francesca E. Connolly, Associate Justice, Second Department, were ap- 
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pointed Reporters in 2018. That year Reporter John R. Higgitt was ap- 
pointed by the Governor to be a Judge of the New York Court of Claims. 
In 2019, Charles P. Cercone, Principal Appellate Court Attorney for the 
Fourth Department, was appointed to a reporter position. 


This Volume also reflects efforts in past years of Professor Aaron D. 
Twersky, the late Professor David H. Schwartz and, more recently, Lee 
S. Kreindler, Esq. with reference to the Warsaw Convention. In more 
recent times, the Committee is appreciative of the work of Presiding 
Justice M. Dolores Denman and her staff for revising the Comment to 
section 2:217 to incorporate the substantial body of recent case law on 
Labor Law § 240. The Committee would like to acknowledge the work of 
Barry L. Porsch, Esq. for assembling the initial cases under Labor Law 
§ 241(6) that are the subject of the listing in the Comment to 2:216A. 


The Committee extends its gratitude to the Judges and Administra- 
tors of the Unified Court System for their continued support and 
cooperation. 


December, 2020 

THE PaTTERN JURY INSTRUCTIONS 
COMMITTEE 

David Demarest, Chair 

Jack M. Battaglia, Vice Chair 
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PREFACE TO SECOND EDITION 


At the suggestion of Chief Judge Desmond, the Committee on Pat- 
tern Jury Instructions of the Association of Supreme Court Justices was 
established in November 1962. Mr. Justice Samuel W. Eager, then Pres- 
ident of the Association, appointed a Committee consisting of Mr. Justice 
Bernard S. Meyer as Chairman, and Justices Aron Steuer, William B. 
Lawless, M. Henry Martuscello and G. Robert Witmer. Through the 
cooperation of the Judicial Conference, Professor Peter W. Thornton 
joined the Committee as its Reporter. In February 1963, Mr. Justice 
Steuer felt compelled by the pressure of court work to withdraw from 
the Committee, but agreed to remain as Advisor and has submitted val- 
uable comments on the Committee’s work, of all of which he received 
copies. In Mr. Justice Steuer’s place, Mr. Justice Frederic T. Henry 
became a member of the Committee. 


The Committee remained intact as a working unit from 1962-1971 
and published the original two volumes. Their work together trans- 
formed acquaintanceships of the members with one another into warm 
and lasting friendships, and the preparation of those volumes was a 
source of great satisfaction to all. 


Changes in the composition of the Committee were inevitable. 
Justice William B. Lawless, having retired from the bench and assumed 
the role of Dean of Notre Dame Law School, then returned to private 
practice. Because of the press of other duties he resigned from the Com- 
mittee in January, 1971. At about the same time, Justice Joseph F. 
Hawkins became an active member and Justice James J. Leff joined 
several months later in March, 1971. The next addition was Justice 
Murray T. Feiden in December, 1972 followed by Justices Walter L. 
Terry and William R. Roy in January, 1973. Professor Richard T. Farrell 
became the Committee’s Supplement Reporter in March, 1972. 


The first meeting of the Committee was held on December 17, 1962 
and before completion of this first volume, an additional twenty-two 
meetings, some of them four days in length, took place. The tentative 
table of contents adopted at the first meeting has been revised many, 
many times as the work progressed. To each member of the Committee 
were assigned specific charges for preparation. As each charge was pre- 
pared, it was circulated by its author to the other members of the Com- 
mittee and placed on the agenda of the next meeting for discussion. In- 
evitably discussion resulted in changes and corrections, sometimes in 
wholesale revision. No charge was adopted in exactly the form originally 
prepared; in some cases the charge went through five, six or more ver- 
sions before it received tentative final approval by the Committee. 


Upon tentative final approval, the charge was circulated to three 
separate Coordinating Committees, one of United States District 
Judges, one of County Court Judges and one of New York City Civil 
Court Judges, for comment and criticism. It was also forwarded to 
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James M. Flavin, State Reporter, whose staff checked citations for ac- 
curacy and form, and also offered constructive criticism. Corrections or 
suggestions substantial in nature were referred back to the Committee 
for review before the charge was regarded as finally approved. 


The Committee of District Judges appointed by Chief Judge 
Lumbard consisted of Judges John R. Bartels, Chairman, Dudley B. 
Bonsal and Wilfred Feinberg. To them goes credit not only for the 
Federal Annotations that appear at the end of some charges, but for the 
initial work on the charges dealing with the Federal Employers’ Li- 
ability Act and the Federal Safety Appliance Acts. The Committee of 
County Judges consisted of Judges John R. Schwartz, Liston F. Coon, 
Louis M. Greenblott, Ellsworth M. Lawrence and George B. Parsons. 


The Committee of Civil Court Judges appointed by Mr. Justice Wil- 
liam Groat, Administrative Judge of the Civil Court, consisted of Judges 
Sidney Asch, Vincent Damiani, Daniel Fitzpatrick and Maurice Wahl, 
and Chief Law Assistant Aaron Weiss. In addition to their review work, 
the Civil Court Committee was responsible for the initial preparation of 
the Landlord and Tenant Charges. 


A fourth Coordinating Committee, that of Surrogates, consisting of 
Judges Joseph A. Cox, Surrogate of New York County, John D. Bennett, 
Surrogate of Nassau County, Christopher C. McGrath, Surrogate of 
Bronx County, Pierson R. Hildreth, Surrogate of Suffolk County, Edward 
S. Silver, Surrogate of Kings County, and Gerald Saperstein, Surrogate 
of Cayuga County, reviewed and approved the Will Contest charges 
which appear in Volume 2, the initial drafts having been prepared by 
Professor Patrick J. Rohan of St. John’s University School of Law. 


The final responsibility for all of the material appearing in this 
work is that of the Committee. Its members nevertheless acknowledge 
their dependence upon a great many others, in addition to those referred 
to above, for assistance in many different ways. Initial preparation of 
the material on Public Authorities appearing in the Introductory State- 
ment to the Municipal Liability section was by Mr. Justice Charles 
Lambiase, for many years prior to his election to the Supreme Court a 
Judge of the Court of Claims. The charge on malpractice by architects 
was reviewed by Judge Bernard Tomson of Nassau County District 
Court, an author of note in that field. For help in compiling material on 
work expectancy, the Committee expresses appreciation to Jack Karger, 
Senior Economist for the New York State Department of Labor. For as- 
sistance in unraveling the mysteries of present value in relation to 
damages, the Committee is indebted to Woodward & Fondiller, Inc., 420 
Madison Avenue, New York, N.Y., Consulting Actuaries, and to its pres- 
ident, A. William Larson, Esq. The publisher’s staff added unofficial 
citations, assisted with references to encyclopedias and texts and pre- 
pared the index and tables of cases and of statutes. 


Research assistance to members of the Committee was sought 
through local bar associations and law schools. The Committee 
acknowledges its gratitude in this connection to Thomas Burke of the 
Georgetown University Law Center, Mrs. Elizabeth R. Clark, Esq., of 
Brooklyn, James J. Delaney, Esq., of Jackson Heights, John L. Doran, 


xviii 


PREFACE TO SECOND: EDITION 


Esq., of Baldwin, Ronald L. Fancher, Esq., of Buffalo, John M. Farrell, 
Jr., Esq., of Manhasset, David E. Flierl, Esq., of Buffalo, Victor T. Fuzak, 
Esq., of Buffalo, Abram R. Harpending, Esq., of Rochester, Eugene M. 
Harrington, Esq., of Long Beach, Salvatore Martorella, Esq., of 
Huntington, John B. McCrory, Esq., of Rochester, Stephen Seidner, 
Esq., of Brooklyn, Andrew J. Simons, Esq., of Brooklyn, Girard M. 
Ursitti, Esq., of Bualo, and Mitchell T. Williams, Esq., of Rochester. 


Preparation of a work such as this involves a great deal of planning 
and organizing. The assistance of Thomas F. McCoy, State Administra- 
tor in the planning, and of Alfred A. Delaney, Administrative Officer of 
the Judicial Conference in the detail of preparing for the Committee’s 
meetings is gratefully acknowledged. The laborious work of putting the 
tentatively approved material into mimeographed form for circulation 
fell to the Chairman’s secretary, Mrs. Caroline Gunning, and Personal 
Officer, Leonard Bivona. Their contribution to keeping the work of the 
Committee progressing smoothly cannot be overemphasized. 


The augmented Committee and reporters accepted appointments to 
assist in the continuing work of keeping the two volumes of PJI—Civil 
up to date through pocket parts, and to add new charges which were 
not originally contemplated. Four supplements were produced. As the 
Supplement to Volume 1 increased in size, and the original edition was 
almost exhausted, it was decided to revise Volume 1 so that the addi- 
tions, corrections, and updatings could be integrated, and so that major 
changes in approach and format could be made in certain areas. 


xix 









aii a a 


mH y - t i) we 7 Ea 
a As Pan 
Kt hai at eb 


> RIC Ae ee 
: ~ win : iy vy lig’ 99 or oo 
ae ‘ : : “ 
le wo? et en. ae ag 1 y> 
* at Foro aff , crer oa ast pment Oh ders 
cer oie £fy. 
J < Wyeth, = # aa rf 
Fn tE ARE I ROA ODED 
presi MAE | 5 one Worgeiiel 4 


f a ah 
os ‘ Lr * . : 7 
i. Nata: Mi. Seti Sf Paes } te Dh mea te +8 a etal. yA 
: “1 pee 2 i te al, 5 










cn 






































io 
an oe. gute 


¥ 
S35 


yi 
ja 43 


Wigar *' of “a 3 oe ws 


; ve oe a 4 z 
: sarge # eh OMI8L 
capa echt oT GARE GUS 


To 


mond ¢ 
é ¥: aii siri di ee: | 
RS deircle 
oTaw Fartrhapt ov a scifi waty 8: 
ddijed. Ansepio ty 1a naeaainrrtiea erent 
saw Habtihe weigina edt bene: oie way, Demons AS 
ihbs. 4d une Cet oaGli, colon St -padyroaly eer, 
pe-nitapite oa at pbotertge iat Sgt bhp nabgeé Tt 
a & rib RBPTR SAUGEOD. TE aint od fh Laot Serr RR gains eazmede 
a M Seer” +0 he tt eS " , Wee at cratic “BASING beer peopared by 


reylnenccoe. Pepa, iP obes of Si volutes Uni erety School oF Law, Ge xe 
yv 


ey 


Ms ~ ree Cont i Pitcd, | my \y i r ai “i ' the ts aterig!: appear ad aH) Asst 
aeyeh se thant’ 4 hs Rie teed, Tee momibere nevertheless aes uti. 


eb sat rs te oat Sedat bass pros “ ‘ea nh. hplaieie in adilition to thidge re 
ts 3 te, eaeeate,: Gt Wary Cal Toenst Why. Anita prays 
iio Yes liek a Ne: otk oa gargs yeas tad wy ae mig enSCeDNg tH} site tntreductary & 
ners Vien tae Beueite ey pe ee mie wile. By” Dar. “Satie T Uh coe 
. sn lane oaiag ve” ert rite 0 tig eiention to thd Suprema Soot 7 ae 
Fa Sone ei pei Paar eam, ‘ae chs ge oy malpenttice by « rehitects 
Wide dake. a ? Pt ee na + Doeriiaes, of Naga County 2iateae 
Fl oh Ste th Ray alt a da “piel, Bod bal inceomapiling raat 
wer acai Ps Set ie Gone. ‘ei nna apirersution 29° caper 
tee %. vugts 4 an weil Bac ther Mae ee ek Biaiay Depertanan ot Labor for a ‘sini oe rs 
amerrtch- im eterna tine acetate rene aie i: Petes 2 
hawungss, ne Copan He Uda ig 8 Meoecbesins mip 
eas hai enna Naw Sos, SAD Ceo een AEN, CS i 
taint) Aa Wikthem: pean Rigg ine ive ut 
Givtions, xeehed wilh vadepenigae 19, eRgwohine z 
gured the inding ane Labhen ims de pe wnat 
Research iesistariee to Liege ip benign 
\ } 4+ 
thyrouels local hayah Resoed a eee Ursipponee orotic 
sual yts coger of ta hie 
rams Hise pos tine 





a 















, Zs if a } : ae ie a ee ‘ ont ua 
ity 7 ja ne a a Jie 
Lae ; 


PREFACE TO SECOND EDITION OF VOLUME 2 


_ The Second Edition of Volume 2 of New York Pattern Jury Instruc- 
tions—Civil represents the culmination of six years of work by the Pat- 
tern Jury Instructions Committee. 


Preparation of the Second Edition required the examination of each 
charge and comment in the First Edition, which had been kept current 
by the issuance of annual supplements. Nevertheless, the Second Edi- 
tion contains significant additions, deletions, revisions, and other 
changes. Particular attention has been paid to comprehensibility for 
jurors with the correctness of the legal principles stated foremost in 
each charge. The Second Edition is gender neutral. 


A separate Volume designated “Index and Table of Cases” incorporat- 
ing the indexes and tables from both Volume 1 and 2 will now provide a 
more convenient means of finding the appropriate pages and sections 
for research purposes. 


The format and section numbers contained in the First Edition have 
been retained, where possible, in the Second Edition because references 
to charges by PJI section numbers have now become part of the 
courtroom and law offices culture of the State. 


During the six years of work on the Second Edition, the Committee 
also issued annual Supplements to Volume 2. To accomplish this, the 
Committee conducted two-day meetings for most of the months of each 
year and a full week meeting during the summer of each year. Two 
summer meetings were held at the offices of the Appellate Division, 
Third Department in Albany, one at Justice Denman’s chambers in Buf- 
falo, another at SUNY Buffalo Law School, one at the offices of the 
Fourth Department in Rochester, and two at the Touro Law Center in 
Huntington, New York. The Committee appreciates the assistance of 
the Appellate Divisions, Touro Law Center, and SUNY Buffalo Law 
School in providing their facilities. 


In addition to substantially revising the Charges and Comments in 
the First Edition, the Committee also added many new chapters in the 
Second Edition, including, for example, PJI 8:1, dealing with proceed- 
ings for the appointment of a guardian; PJI 6:1 to 6:21, representing a 
completely revised and reorganized set of charges and comments deal- 
ing with landlord/tenant law; PJI 9:1 to PJI 9:4, consisting of a new set 
of charges and comments dealing with employment discrimination law; 
and PJI 10:1 to PJI 10:6, representing a new set of charges and com- 
ments dealing with the navigation law. 


The Committee members who took part in this project were Justices 
David O. Boehm, Lawrence J. Bracken, M. Dolores Denman, Martin Ev- 
ans, Helen E. Freedman, Ira Gammerman, Jerome C. Gorski, Harold J. 
Hughes, Robert G. Hurlbutt, Robert J. Lunn, Thomas E. Mercure, Alan 
D. Oshrin, Elizabeth W. Pine, Joseph P. Sullivan, and the chair, Leon D. 
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Lazer. 


The Committee extends its gratitude to Joan Magoolaghan, Esq. for 
her important assistance in preparing new charges and comments in 
the landlord/tenant chapter. The Committee also thanks Brenda Colbert 
for her research assistance, while she was a student at Touro Law 
School, particularly with respect to the Navigation Law section. This 
volume also reflects efforts in past years of Andrew J. Simons, now As- 
sociate Academic Dean at St. John’s Law School. 


The Committee is highly appreciative of the work of its Volume 2 
reporter, Eileen R. Kaufman. For six years, she researched, prepared, 
revised, resubmitted, and finalized hundreds of drafts involving every 
charge and section in the Second Edition. This labor of six years 
palpably consumed much of her time and, likely, much of her patience 
with the Committee members. It is plain to the Committee that without 
Eileen R. Kaufman’s wisdom, scholarship, and devotion over the years, 
this Edition would never have come to life. And all we can do is extend 
our profound gratitude. 


Finally, the Committee extends its gratitude to former Chief Judge 
Judith S. Kaye and Chief Judge Jonathan Lippman for their generous 
support and cooperation. 
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HOW TO USE THESE VOLUMES 


New York Pattern Jury Instructions Civil, the “PJI,” is designed to 
assist judges in preparing their jury charges and counsel in preparing 
their requests to charge. Over time, it has also proved to be a valuable 
research resource for both bench and bar. The PJI is the product of the 
Pattern Jury Instructions Committee of the Association of Justices of 
the Supreme Court of the State of New York. The charges and com- 
ments are not the official expression of the Unified Court System. They 
are intended as guides. While these volumes have been described as an 
“authoritative” work, Celle v Filipino Reporter Enterprises Inc., 209 
F8d 163 (2d Cir 2000), see Wild v Catholic Health System, 21 NY3d 
951, 969 NYS2d 846, 991 NE2d 704 (2013), trial judges are not required 
to use the charges. Trial judges are free to adopt, modify, or reject the 
charges, so long as they adequately convey the sum and substance of 
the applicable law, Jackson v Sullivan, 232 AD2d 954, 648 NYS2d 808 
(3d Dept 1996); Phillips v United Artists Communications, Inc., 201 
AD2d 634, 607 NYS2d 976 (2d Dept 1994), see Vivyan v Ilion Central 
School Dist., 94 AD8d 1432, 942 NYS2d 298 (4th Dept 2012). While the 
charges are the result of careful study and analysis by the Committee, 
their use by a trial judge remains subject to objection by trial counsel or 
reversal on appeal, as is true of any other determination made by the 
court during trial. 


Most of the pattern charges state general principles, some of which 
may be irrelevant to the facts of a particular case and which, in some 
cases, should not be stated to the jury, see Spadaccini v Dolan, 63 AD2d 
110, 407 NYS2d 840 (1st Dept 1978). Each case has unique facts, and 
the interrelationship of the law and the evidence admitted at trial will 
determine whether and, if so, to what extent, a charge should be modi- 
fied, or even rejected, see Spensieri v Lasky, 94 NY2d 231, 701 NYS2d 
689, 723 NE2d 544 (1999). The charge must be carefully crafted and 
tailored to the claims, defenses, and evidence in each case, see 
Altamirano v Door Automation Corp., 76 AD3d 401, 907 NYS2d 164 (1st 
Dept 2010). “The trial court’s instructions ‘should state the law as ap- 
plicable to the particular facts in issue in the case at bar, which the ev- 
idence in the case tends to prove; mere abstract propositions of law ap- 
plicable to any case, or mere statements of law in general terms, even 
though correct, should not be given unless they are made applicable to 
the issues in the case at bar,’ ” Green v Downs, 27 NY2d 205, 316 NYS2d 
221, 265 NE2d 68 (1970). The pattern charges are not intended for use 
as a rote mechanism for stating abstract legal principles to jurors. The 
Committee does not make or set the law. Its role is to report the control- 
ling law and craft pattern charges based upon that law. Thus, the Com- 
mittee does not predict how the Court of Appeals will resolve unsettled 
issues, or purport to resolve splits among the Departments of the Appel- 


late Division. 


The charge will be more comprehensible to the jury, and the jury’s 
use of the charge is facilitated, when the pattern charge is adapted to 
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the facts of the particular case by counsel in stating requests, and by 
the trial judge in preparing the charge. This task is the obligation of 
both judge and counsel, see Green v Downs, 27 NY2d 205, 316 NYS2d 
221, 265 NE2d 68 (1970). 


The Committee is mindful of the need to craft charges in a manner 
that is comprehensible to jurors, and strives to use language that jurors 
will understand, see Tiersma, Communicating with Juries: How to Draft 
More Understandable Jury Instructions (National Center for State 
Courts 2007) (originally published in 10 Scribes J. Legal Writing 1 
[2005—2006]); O’Connor, Juries: They May Be Broken but We Can Fix 
Them, 44 Fed. Law. 20, 24 (June 1997); Elwork, Sales & Alumni, Mak- 
ing Jury Instructions Understandable (Michie 1982). This presents a 
continuing challenge. The Committee attempts, where possible, to 
provide direct and unambiguous statements in everyday language. 
Notwithstanding this goal, it is the legal correctness of the charge that 
is paramount. The Committee is loathe to deviate from the specific 
language expressed in the statute or by the court upon which the charge 
is based. There are instances when such language has not been modi- 
fied in pursuit of comprehensibility to remain true to the principles 
expressed by the statute or court. 


Use of the pattern charges, and their modification, where required, 
is facilitated by understanding the organization of the PJI, including its 
arrangement, format, and content. It is customary for trial counsel to 
use the section numbers in the PJI and title that identify each charge 
when making requests to charge to the court, for example “PJI 3:9. 
Intentional Torts—Interference With Person Or Property—Trespass To 
Chattels,” and trial judges use the same shorthand. 


The PJI begins with a discussion of General Principles, followed by 
ten divisions: 
General Charges; 
Negligence Actions; 
Torts Other than Negligence; 
Contracts; 
Divorce; 
Landlord and Tenant; 
Will Contests; 
Mental Hygiene Law; 
, Employment Discrimination; and 
10. Navigation Law. 


fa i ee ce ek ae 


Each section is formatted with the pattern charge, in boldface, fol- 
lowed by a Comment, in regular type. Frequently the black letter por- 
tion states a general principle. However, because jurors are more likely 
to grasp the meaning of a charge incorporating the facts they have 
heard in evidence, as opposed to a charge merely reciting abstract 
concepts, pattern charges suggesting illustrative facts are sometimes 
provided. It is important to remember that this second type of pattern 
charge only illustrates just one factual variation for the legal principle 
set forth in the charge. 
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Matter in the charge which is designed to be tailored to a particular 
case is set forth in the pattern charge in parentheses. Parentheses are 
used in two ways. First, parentheses, and, where necessary, double 
parentheses, may be used to highlight applicable alternatives to alert 
the judge that one or more, but not necessarily all, of the alternatives 
may be appropriate for inclusion in the charge, and the judge must 
determine what part of the matter in parentheses to use, see e.g. PJI 
2:217. Second, parentheses may be used in charges to highlight illustra- 
tive factual material, see e.g. PJI 2:113. Brackets are used to highlight 
directions to the judge and are not part of the charge. Directions are 
printed in italicized, regular typeface, to alert the court that they are 
not to be read to the jury, see e.g. PJI 1:55. 


Statutes are quoted in some of the charges. Where certain factual 
alternatives are excluded from a charge based upon the evidence in a 
particular case, care must be taken to exclude the corresponding portion 
of the statute. 


Because change is a constant in the law, the PJI is revised and reis- 
sued annually. Nonetheless, when referencing statutes, cases, and other 
authorities included in the PJI, it is always important to ascertain 
whether the statute has been amended or repealed, or a case holding 
overruled or modified. 


From time to time new or amended charges are posted on the OCA 
website at http://www.nycourts.gov/judges/cpji/index.shtml! in advance of 
their publication in the print volumes or on Westlaw. 


In some instances where the charge deals with a single fact pattern, 
other fact patterns commonly encountered are dealt with in the Com- 
ment, which may include alternative or additional charge material. 
When this occurs, the alternative or additional charge material is 
printed in boldface so that it will be readily apparent to the user, see 
e.g. PJI 2:90. 


The Comments that follow the pattern charges serve several 

functions: 

(1) Presenting the authority on which the charge is based, 
together with secondary authorities providing a broader view 
of the subject; 

(2)  Orienting the user to the relationship between the pattern 
charge and the general legal topic it relates to and to other 
related charges which may be used in the same case; 

(3) Advising the user of any assumptions made preparing the 
charge; 

(4) Highlighting when an issue is for the court and when it is for 
the jury; 

(5) Setting forth commonly encountered factual variations and 
advising how a particular factual variation requires a 
modification in the pattern charge; and 

(6) Noting important procedural considerations relating to, 
among others, statutes of limitations, pleadings, and motion 
practice. 
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Wherever possible, matter not necessary for the jury to consider has 
been omitted from the pattern charges. This furthers the goal of provid- 
ing a comprehensible instruction that states the essentials with as little 
embellishment as possible. 


On occasion charges are followed by one or more Caveats. Caveats 
are intended to caution the user and convey important information 
concerning the use or limitation of a particular charge, see e.g. PJI:1:3. 
Other uses include alerting the court to any differences between Depart- 
ments of the Appellate Division, see e.g. PJI 2:85A, or factual variations 
impacting whether or not a particular charge is to be given, see e.g. PJI 
2:82A, caveat 2. 


After selection of the jurors (see VOIR DIRE-SELECTING THE 
JURY, Methods of Selection), the judge will typically give the jury a pre- 
liminary charge instructing the jurors about general principles of law, 
and the rules governing their conduct, interaction with each other, 
contact with non-jurors during the trial, and prohibit the use of inde- 
pendent research and outside sources, including social media. 


At the conclusion of the testimony, and prior to summations, the 
court should conduct a charge conference concerning the proposed 
verdict sheets and the written requests from counsel for the court to 
instruct the jury on the law, see CPLR 4110-b. The court will then 
inform counsel of its intended charge and verdict sheet, and provide 
them with an opportunity to object to both. Preserving this process on 
the record for appellate review is important, and may include marking 
the requests to charge and proposed verdict sheets as court exhibits. 
For additional information on requests to charge, see GENERAL 
PRINCIPLES, Introductory Statement, Requests to Charge. All ques- 
tions from the jurors, including those related to the charge, interactions 
with the jury during deliberations, and the verdict sheet as completed 
by the jury should also be marked as court exhibits, see GENERAL 
PRINCIPLES, Introductory Statement, Inquiry by Jury. 


Following summations, the judge will instruct the jury on general 
provisions of law and specific factual and legal issues in the case, see 
e.g. PJI 1:20 et seq. For example, in a negligence case there are ele- 
ments of negligent conduct, causation, and damages that are involved, 
in addition to many additional principles and facts that often must be 
charged. As an illustration, if an infant plaintiff contends that defendant 
automobile driver struck the infant while the defendant was passing 
another car on the right, and the defendant contends that the infant 
was riding a bicycle on the wrong side of the road and that the bicycle 
struck a parked car, causing the plaintiff to veer into the path of the 
defendant’s automobile, the court’s charge to the jury may include the 
following: 

(1) The charge prior to trial, see PJI 1:1 through 1:14; 

(2) Provisions of general application, see PJI 1:20 through PJI 

Lak 
(3) Burden of Proof, see PJI 1:23 and PJI 1:60; 
(4) Expert and interested witnesses, see PJI 1:90 through 1:92; 
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(5) Use of pre-trial deposition, see PJI 1:94; 

(6) Common law standard of care, see PJI 2:10 and 2:12; 

(7) The driver’s duty to maintain a lookout, see PJI 2:77 and 
mail Ale 

(8) The effect of violation of Vehicle and Traffic Law § 1123(b) 
governing passing on the right, see PJI 2:26; 


(9) The parties’ relative duty in an emergency, see PJI 2:14; 

(10) Proximate cause as it relates to the defendant’s negligence, 
see PJI 2:70; 

CED The effect of the comparative negligence of an infant gener- 


ally, see PJI 2:36, 2:48; 

(12) Violation of a statute by persons under disability, in this 
case infancy, see PJI 2:49; 

Bie) Proximate cause in relation to the infant plaintiff’s 
comparative negligence, see PJI 2:70; 

(14) Damages generally, see PJI 2:277 and PJI 2:280; 

(15) he damages of the infant’s parents on their derivative cause 
of action, see PJI 2:317 and PJI 2:318; 

(16) An itemized verdict sheet, see PJI: 2:301; and 

(17) An explanation of the verdict, see PJI 1:97. 


The table of contents can provide a useful template and organiza- 
tional structure for crafting the charge. However, there is no set order 
in which the component portions of the charge must be given. It may be 
appropriate to use a pattern charge more than once, as might be the 
case in the example given. In other situations, to avoid repetition, the 
trial judge may elect to omit portions of a pattern charge that are 
covered adequately elsewhere in the charge. It is not required, or 
expected, that the charges will be used verbatim. They must be modi- 
fied to the particular case and molded together with transitional sen- 
tences to create a coherent, intelligible instruction for the jury. 


In almost all cases, it will be necessary to submit written questions 
to the jury in a special verdict form, commonly referred to as a verdict 
sheet, PJI 1:97. The verdict sheet is to be reviewed with and read to the 
jury or otherwise incorporated by the court into the charge before the 
jury begins deliberations. Many charges are followed by sample verdict 
forms which are labeled with the number of the charge and the letters 
“SV.” See e.g. PJI 2:91 SV-1. The verdict sheet should be given to counsel 
prior to summation so that they may use them as appropriate. The 
verdict sheet should be marked as a court exhibit. 


The Committee strives to craft neutral charges that do not favor 
one side over the other, avoiding, wherever possible, the use of words 
with qualitative implications or connotations. When a charge includes a 
statement of possible findings or verdicts, the possibilities for both sides 
are stated. With a few exceptions, the charges are stated affirmatively. 
There is seldom reason to advise a jury what it may not do. Generally, it 
will suffice to instruct the jury as to what must be found to warrant ar- 
riving at a decision on each issue. 


Unless a particular fact situation requires otherwise, charges are 
stated in terms of one plaintiff and one defendant. Gender neutral 
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language is used wherever possible. Where names of parties would be 
appropriate in the charge, the letters AB generally have been used for 
the first party referred to, CD for the second party referred to, and so 
forth. 


The Committee is receptive to suggestions and comments from the 
bench and bar. Suggestions are welcomed, and should be addressed to 
Pattern Jury Instructions Committee, c/o Hon. David Demarest, Chair, 
NY-PJI-Feedback@thomsonreuters.com. 
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DIVISION 4. CONTRACTS 


A. GENERALLY 


1. ELEMENTS 
PJI 4:1. Contracts—Elements 


As you have heard, the plaintiff AB seeks to re- 
cover damages for breach of contract. AB claims 
that (he, she, it) had a contract with the defendant 
CD requiring that CD [state nature of defendant’s al- 
leged contractual promise(s)], that AB did what (he, 
she, it) was required to do under the contract and 
that CD breached the contract by [state nature of 
plaintiffs claim of breach]. CD claims that [state 
defendant’s claims and the factual contentions on which 
they are based, such as: (he, she, it) did not agree to 
the contract, there was no agreement on an es- 
sential term of the contract, (he, she, it) did what 
(his, her, its) was required to do under the con- 
tract, (he, she, it) was excused from performing, 
plaintiff did not do what (he, she, it) was required 
to do under the contract]. 


AB has the burden of proving, by a preponder- 
ance of the evidence, that (he, she, it) had a con- 
tract with CD requiring that CD [state nature of 
defendant’s alleged contractual promise(s)], that AB did 
what (he, she, it) was required to do under the 
contract, that CD breached the contract by not do- 
ing what (he, she, it) was required to do under the 
contract and that AB sustained damages because 
of CD’s breach. 


If you decide that AB had a contract with CD 
[state nature of defendant’s alleged contractual prom- 
ise(s)], and that AB did what (he, she, it) was 
required to do under the contract, and that CD 
breached the contract by [state nature of plaintiff's 
claim of breach], you will find for AB [state where 
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appropriate: on (his, her, its) breach of contract 
claim] and you will go on to consider AB’s damages. 
If you decide that [state as appropriate: AB did not 
have a contract with CD, AB did not do what (he, 
she, it) was required to do under the contract, CD 
did not breach the contract, or CD’s performance 
was excused], you will find for CD [state where 
appropriate: on AB’s breach of contract claim] [state 
where appropriate: and you will report to the court]. 


Comment 


Caveat 1: The pattern charge addresses only the basic elements of 
a common-law breach of contract cause of action. As is discussed in the 
Comment, infra, some cases involve one or more sub-issues, such as 
whether there was a meeting of the minds on particular material terms 
or whether an offer was made, which are not addressed in the charge. 


Caveat 2: The charge and comment relate to common-law breach 
of contract claims. Breach of contract claims that do not arise from the 
common law, such as those covered by the New York Uniform Com- 
mercial Code, may be governed by somewhat different rules and may 
require application of relevant statutes. 


Based on Palmetto Partners, L.P. v AJW Qualified Partners, LLC, 
83 AD3d 804, 921 NYS2d 260 (2d Dept 2011); Harris v Seward Park 
Housing Corp., 79 AD38d 425, 913 NYS2d 161 (1st Dept 2010); JP 
Morgan Chase v J.H. Elec. of New York, Inc., 69 AD3d 802, 893 NYS2d 
237 (2d Dept 2010); Clearmont Property, LLC v Eisner, 58 AD3d 1052, 
872 NYS2d 725 (3d Dept 2009); see Kowalchuk v Stroup, 61 AD3d 118, 
873 NYS2d 43 (1st Dept 2009) (plaintiff must establish an offer, accep- 
tance of the offer, consideration, mutual assent, and an intent to be 
bound in order to establish an enforceable agreement). 


I. Elements of Breach of Contract 


The elements of a cause of action for breach of contract are (1) 
formation of a contract between plaintiff and defendant, (2) perfor- 
mance by plaintiff, (3) defendant’s failure to perform, (4) resulting dam- 
age, Riccio v Genworth Financial, 184 AD8d 590, 124 NYS3d 370 (2d 
Dept 2020); JP Morgan Chase v J.H. Elec. of New York, Inc., 69 AD3d 
802, 893 NYS2d 237 (2d Dept 2010); Furia v Furia, 116 AD2d 694, 498 
NYS2d 12 (2d Dept 1986); see Grimaldi v Sangi, 177 AD3d 1208, 113 
NYS3d 771 (8d Dept 2019); Dee v Rakower, 112 AD3d 204, 976 NYS2d 
470 (2d Dept 2013); Ascoli v Lynch, 2 AD3d 553, 769 NYS2d 567 (2d 
Dept 2003) (citing PJI); see also Jefferson v Onondaga Development, 
LLC, 151 AD3d 1793, 59 NYS3d 2038 (4th Dept 2017), amended on 
reargument, 162 AD3d 1602, 74 NYS3d 923 (4th Dept 2018) (perfor- 
mance by plaintiff); Krigsfeld v Feldman, 115 AD3d 712, 982 NYS2d 
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487 (2d Dept 2014) (citing PJI). To plead a breach of contract claim, the 
claimant must allege the provisions of the contract upon which the 
claim is based, Sud v Sud, 211 AD2d 423, 621 NYS2d 37 (1st Dept 
1995); Atkinson v Mobil Oil Corp., 205 AD2d 719, 614 NYS2d 36 (2d 
Dept 1994). There is no requirement, however, that a breach of contract 
action be pleaded with the same particularity as a fraud claim, 
Vandashield Ltd. v Isaacson, 146 AD3d 552, 46 NYS3d 18 (1st Dept 
2017). The elements of a cause of action for breach of contract, as well 
as the defenses and other issues that arise in common-law breach of 
contract cases, are discussed in detail, infra. 


Il. Contract Formation 


The requirements for the formation of a contract are (1) at least 
two parties with legal capacity to contract, (2) mutual assent to the 
terms of the contract, and (3) consideration, see Restatement, Second, 
Contracts §§ 9, 12, 23; 1 Williston, Contracts (4th Ed) 200-09, § 3:2; 2 
Williston, Contracts (4th Ed) 15-82, §§ 6:3-6:10; see also UCC 1-201 (8), 
(11). In considering whether a binding contract exists, the first step is 
to determine whether there is a sufficiently definite offer such that its 
unequivocal acceptance will give rise to an enforceable contract, Kolchins 
v Evolution Markets, Inc., 31 NY83d 100, 73 NYS3d 519, 96 NE3d 784 
(2018); Express Industries and Terminal Corp. v New York State Dept. 
of Transp., 93 NY2d 584, 6938 NYS2d 857, 715 NE2d 1050 (1999). Intent 
to contract is determined objectively; the manifestation of a party’s 
intention rather than his or her actual, real or secret intent is control- 
ling, Stonehill Capital Management, LLC v Bank of the West, 28 NY3d 
439, 45 NYS3d 864, 68 NE3d 683 (2016); Brown Bros. Elec. Contrac- 
tors, Inc. v Beam Const. Corp., 41 NY2d 397, 393 NYS2d 350, 361 NE2d 
999 (1977); Ahern v South Buffalo Ry. Co., 303 NY 545, 104 NE2d 898 
(1952), affd, 344 US 367, 73 SCt 340 (1953); Porter v Commercial 
Casualty Ins. Co., 292 NY 176, 54 NE2d 353 (1944); Metropolitan Lofts 
of NY, LLC v Metroeb Realty 1, LLC, 160 AD3d 632, 75 NYS3d 271 (2d 
Dept 2018); State Bank of Albany v Hickey, 29 AD2d 993, 288 NYS2d 
980 (3d Dept 1968), affd, 23 NY2d 910, 298 NYS2d 312, 246 NE2d 164 
(1969); Ahlstrom Machinery Inc. v Associated Airfreight Inc., 272 AD2d 
739, 708 NYS2d 497 (3d Dept 2000); see Kelley v Bryan Insurance 
Agency, Inc., 176 AD3d 1042, 113 NYS3d 94 (2d Dept 2019); Utica 
Builders, LLC v Collins, 176 AD3d 897, 110 NYS3d 49 (2d Dept 2019) 
(courts look to basic elements of offer and acceptance to determine 
whether there is objective meeting of the minds). No single act, phrase 
or other expression is determinative; instead the court should look to 
the totality of all of these factors, given the attendant circumstances, 
the situation of the parties, and the objectives they were striving to at- 
tain, Kolchins v Evolution Markets, Inc., supra; Stonehill Capital 
Management, LLC v Bank of the West, supra; Brown Bros. Elec. 
Contractors, Inc. v Beam Const. Corp. supra; see Metropolitan Lofts of 
NY, LLC v Metroeb Realty 1, LLC, supra. With respect to auctions, the 
general rule is that a seller’s acceptance of an auction bid forms a bind- 
ing contract, unless the bid is contingent on future conduct, Stonehill 
Capital Management, LLC v Bank of the West, supra; New York v 
Union News Co., 222 NY 263, 118 NE 635 (1918). 
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A contract may consist of separate writings or documents if the 
writings make it clear that they are to be read in conjunction with other 
writings to determine the intent of the parties, Perl v Smith Barney 
Inc., 230 AD2d 664, 646 NYS2d 678 (1st Dept 1996). A binding contract 
may also be formed by the oral acceptance of a written contract, Tymon 
v Linoki, 16 NY2d 293, 266 NYS2d 357, 213 NE2d 661 (1965); Mor v 
Fastow, 32 AD3d 419, 819 NYS2d 560 (2d Dept 2006); Morton’s of 
Chicago/Great Neck LLC v Crab House, Inc., 297 AD2d 335, 746 NYS2d 
317 (2d Dept 2002). | 


A. Mutual Assent 


Mutual assent is often referred to as “a meeting of the minds” of 
the parties on all essential terms of the contract, Express Industries 
and Terminal Corp. v New York State Dept. of Transp., 93 NY2d 584, 
693 NYS2d 857, 715 NE2d 1050 (1999); Farago v Burke, 262 NY 229, 
186 NE 683 (1933); Grossman v Schenker, 206 NY 466, 100 NE 39 
(1912); Langer v Dadabhoy, 44 AD3d 425, 843 NYS2d 262 (1st Dept 
2007); see Stonehill Capital Management, LLC v Bank of the West, 28 
NY3d 439, 45 NYS3d 864, 68 NE8d 683 (2016); Utica Builders, LLC v 
Collins, 176 AD8d 897, 110 NYS8d 49 (2d Dept 2019). The manifesta- 
tion of mutual assent must be sufficiently definite to assure that the 
parties are truly in agreement with respect to all material terms, 
Express Industries and Terminal Corp. v New York State Dept. of 
Transp., supra; Grimaldi v Sangi, 177 AD3d 1208, 113 NYS3d 771 (38d 
Dept 2019); Kelley v Bryan Insurance Agency, Inc., 176 AD3d 1042, 113 
NYS3d 94 (2d Dept 2019); Utica Builders, LLC v Collins, supra; Aiello v 
Burns Intern. Sec. Services Corp., 110 AD8d 234, 973 NYS2d 88 (1st 
Dept 2013); Thome v Alexander & Louisa Calder Foundation, 70 AD3d 
88, 890 NYS2d 16 (1st Dept 2009); see Wilson v Dantas, 173 AD3d 460, 
103 NYS3d 381 (1st Dept 2019); Dee v Rakower, 112 AD3d 204, 976 
NYS2d 470 (2d Dept 2013). 


The manifestation of assent may take the form of written or spoken 
words (express contract) or conduct manifesting an agreement (contract 
implied-in-fact), Miller v Schloss, 218 NY 400, 113 NE 337 (1916); John 
William Costello Associates, Inc. v Standard Metals Corp., 99 AD2d 
227, 472 NYS2d 325 (1st Dept 1984). As a matter of law, there is no 
contract when it is clear that the words relied upon as an offer were 
written in jest, Graves v Northern N.Y. Pub. Co., 260 App Div 900, 22 
NYS2d 537 (4th Dept 1940). Further, a forged signature renders a 
contract void ab initio, because there can be no meeting of the minds 
when a forgery has been perpetrated, Orlosky v Empire Sec. Systems, 
Inc., 230 AD2d 401, 657 NYS2d 840 (3d Dept 1997); see Kwang Hee Lee 
v ADJMI 936 Realty Associates, 46 AD3d 629, 847 NYS2d 234 (2d Dept 
2007). However, where the evidence supports a finding of intent to be 
bound, a contract will be unenforceable for lack of signature only if the 
parties positively agreed that it should not be binding until so reduced 
to writing and formally executed, Municipal Consultants & Publishers, 
Inc. v Ramapo, 47 NY2d 144, 417 NYS2d 218, 390 NE2d 1143 (1979); 
Lerner v Newmark & Company Real Estate, Inc., 178 AD3d 418, 115 
NYS3d 16 (1st Dept 2019). 
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Ordinarily, whether writings exchanged by the parties constitute a 
contract is a question of law for the court, New Hampshire Ins. Co. v 
Wellesley Capital Partners, Inc., 200 AD2d 143, 612 NYS2d 407 (1st 
Dept 1994). However, when a finding of whether a contract actually ex- 
ists is dependent on facts from which differing inferences may be drawn, 
a question of fact arises, Kolchins v Evolution Markets, Inc., 31 NY3d 
100, 73 NYS3d 519, 96 NE38d 784 (2018); Brown Bros. Elec. Contrac- 
tors, Inc. v Beam Const. Corp., 41 NY2d 397, 393 NYS2d 350, 361 NE2d 
999 (1977); Daughters of Sarah Nursing Home Co., Inc. v Frisch, 170 
AD2d 752, 565 NYS2d 532 (38d Dept 1991); Russell v Raynes Associates 
Ltd. Partnership, 166 AD2d 6, 569 NYS2d 409 (1st Dept 1991); see 
Robison v Sweeney, 301 AD2d 815, 753 NYS2d 583 (3d Dept 2003); 
Lehrer McGovern Bovis, Inc. v New York Yankees, 207 AD2d 256, 615 
NYS2d 31 (1st Dept 1994). Where there is a question of fact as to 
whether one of the parties intended to be bound by the alleged contract, 
the pattern charge should be augmented by the following supplemental 
instruction: 


PJI 4:1.1 


AB claims that CD [state words or conduct on 
which plaintiff relies] and that those (words, conduct) 
show that CD intended to be obligated by (his, her, 
its) (words, conduct). CD claims that (he, she, it) 
did not [state as appropriate: say those words, engage 
in that conduct, intend to be obligated by (his, her, 
its) (words, conduct) ]. 


The intent of the parties is determined by 
considering their relationship, what they said and 
what they did and all of the surrounding 
circumstances. A person’s secret intent has no 
bearing; only the intent indicated by (his, her) 
(words, conduct) may be considered. 


If you decide that CD did not [state words or 
conduct on which plaintiff relies] or that CD’s (state- 
ments, actions) do not show an intention to be ob- 
ligated by (his, her, its) (words, conduct), you will 
find for CD [state as appropriate: on this issue] and 
report your verdict to the court. If you decide that 
CD did [state words or conduct on which plaintiff relies] 
and that CD’s (statements, actions) show an inten- 
tion to be obligated by (his, her, its) (words, 
conduct), you will find for AB [state as appropriate: 
on this issue] and you will go on to consider [set 
forth next issue to be considered]. 


PJI 4:1 ParreRN Jury INSTRUCTIONS 
B.. Unilateral and Bilateral Contracts/Conduct as Acceptance 


If the proposal is for a bilateral contract, a reciprocal promise is 
required and an act in response is not sufficient, Cortland Asbestos 
Products, Inc. v J. & K. Plumbing & Heating Co., 33 AD2d 11, 304 
NYS2d 694 (3d Dept 1969). It is essential in any bilateral contract that 
the fact of acceptance be communicated to the offeror, Gyabaah v Rivlab 
Transp. Corp., 102 AD3d 451, 958 NYS2d 109 (1st Dept 2013), affd, 22 
NY3d 1018, 981 NYS2d 349, 4 NE38d 359 (2013); Agricultural Ins. Co. v 
Matthews, 301 AD2d 257, 749 NYS2d 533 (1st Dept 2002). The promises 
of each party to a bilateral contract must be supported by consideration 
and cannot be illusory, Curtis Properties Corp. v Greif Companies, 212 
AD2d 259, 628 NYS2d 628 (1st Dept 1995). The consideration for a bi- 
lateral contract in which promises are exchanged consists of the acts 
mutually promised, see Kowalchuk v Stroup, 61 AD38d 118, 873 NYS2d 
43 (1st Dept 2009). 


A contract consists of an offer by one party and an acceptance by 
the other. Acceptance of an offer is effective upon dispatch, and the 
contract comes into being at the time of its mailing, Morton’s of Chicago/ 
Great Neck LLC v Crab House, Inc., 297 AD2d 335, 746 NYS2d 317 (2d 
Dept 2002); Buchbinder Tunick & Co. v Manhattan Nat. Life Ins. Co., 
219 AD2d 4638, 631 NYS2d 148 (1st Dept 1995). Absent a provision to 
the contrary, a contract does not need to be physically delivered in or- 
der to be binding, Morgan Services, Inc. v Abrams, 21 AD3d 1284, 801 
NYS2d 457 (4th Dept 2005). 


An acceptance must comply with the terms of the offer, Kelley v 
Bryan Insurance Agency, Inc., 176 AD3d 1042, 113 NYS3d 94 (2d Dept 
2019); Woodward v Tan Holding Corp., 32 AD3d 467, 820 NYS2d 126 
(2d Dept 2006), and be clear, unambiguous and unequivocal, Kowalchuk 
v Stroup, 61 AD3d 118, 873 NYS2d 43 (1st Dept 2009); King v King, 
208 AD2d 1148, 617 NYS2d 593 (3d Dept 1994). If the acceptance is 
qualified with conditions, it is treated as a rejection and a counteroffer, 
Kelley v Bryan Insurance Agency, Inc., supra; Solartech Renewables, 
LLC v Vitti, 156 AD3d 995, 66 NYS3d 704 (3d Dept 2017); Roer v Cross 
County Medical Center Corp., 83 AD2d 861, 441 NYS2d 844 (2d Dept 
1981), which the original offeror is free to accept or reject, see Woodward 
v Tan Holding Corp., supra; see Brown v Cerberus Capital Manage- 
ment, L.P., 173 AD38d 5138, 104 NYS8d 62 (1st Dept 2019) (party’s 
handwritten change to proposed agreement was counteroffer). 


A unilateral contract is not binding until it is acted upon by the of- 
feree, Papa v New York Telephone Co., 72 NY2d 879, 532 NYS2d 359, 
528 NE2d 512 (1988); see Kentucky Fried Chicken of Middletown, Inc. v 
Rockland Lease Funding Corp., 173 AD2d 1066, 570 NYS2d 404 (3d 
Dept 1991). An offer that made acceptance conditional upon publication 
and allowed for unilateral cancellation is a mere offer to make a unilat- 
eral contract, Papa v New York Telephone Co., supra. The fact that the 
offer was made on preprinted form does not transform it into a bilateral 
contract, id. 
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Under GOL § 5-1109, a signed written offer stating that it is irrevo- 
cable during a specified period or until a time fixed is not rendered revo- 
cable because of the absence of consideration for the assurance of 
irrevocability. Where the writing states that the offer is irrevocable but 
does not state a period of irrevocability, the irrevocability period is 
deemed to be a “reasonable” time, id; see Parcside Equity, LLC v Freed- 
man, 96 AD3d 635, 947 NYS2d 461 (1st Dept 2012). 


An End User License Agreement contained in a computer software 
program is a binding contract where the terms are prominently 
displayed on the computer screen, the user has the opportunity to view 
the agreement terms and the user accepts the terms by clicking on the 
“IT agree” icon before downloading the software, Moore v Microsoft Corp., 
293 AD2d 587, 741 NYS2d 91 (2d Dept 2002); see Jesmer v Retail Magic, 
Inc., 55 AD3d 171, 863 NYS2d 737 (2d Dept 2008). Similarly, where 
computers and software products are shipped with the seller’s Standard 
Terms and Conditions, stating that the buyer accepts the Terms and 
Conditions by keeping the computer system beyond 30 days after 
delivery, the contract is formed by the buyer’s retention of the 
merchandise for more than 30 days, Brower v Gateway 2000, Inc., 246 
AD2d 246, 676 NYS2d 569 (1st Dept 1998); see also Ballas v Virgin 
Media, Inc., 60 AD3d 712, 875 NYS2d 523 (2d Dept 2009) (no contract 
for cellular phone services until subscribers chose a particular service 
plan and activated their phones.) 


Where a credit card issuer sends the credit card agreement to the 
cardholder, use of the card by the cardholder after receipt of the agree- 
ment constitutes consent to its terms, Matter of FIA Card Services, 
N.A. (Polley), 68 AD8d 1759, 890 NYS2d 859 (4th Dept 2009); Tsadilas 
v Providian Nat. Bank, 13 AD3d 190, 786 NYS2d 478 (1st Dept 2004). 


The rules of a contest constitute an offer, and a participant’s entry 
into the contest constitutes an acceptance of that offer, including all of 
its terms and conditions, Sargent v New York Daily News, L.P., 42 
AD3d 491, 840 NYS2d 101 (2d Dept 2007); see also Johnson v New 
York Daily News, 97 AD2d 458, 467 NYS2d 665 (2d Dept 1983), affd, 
61 NY2d 839, 473 NYS2d 975, 462 NE2d 152 (1984). 


An advertisement for the sale of goods generally does not constitute 
an offer, unless it is plain and clear enough to establish the intended 
terms of the proposed contract, Amalfitano v NBTY Inc., 128 AD3d 743, 
9 NYS3d 352 (2d Dept 2015); Thome v Alexander & Louisa Calder 
Foundation, 70 AD3d 88, 890 NYS2d 16 (1st Dept 2009). Thus, an online 
promotion that promised website visitors coupons if they provided their 
email addresses constituted an “invitation for offers” rather than an “of- 
fer” in light of a disclaimer stating that the supply of coupons was 
limited, Amalfitano v NBTY Inc., supra. 


For transactions in goods governed by Article 2 of the Uniform 
Commercial Code, the effect of an acceptance with terms in addition to 
or different from the offer is determined under section 2-207, see Marlene 
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Industries Corp. v Carnac Textiles, Inc., 45 NY2d 327, 408 NYS2d 410, 
380 NE2d 239 (1978). 


C. Consideration 


Consideration is some right, interest, profit or benefit accruing to 
one party or some forbearance, detriment, loss or responsibility given, 
suffered or undertaken by the other, Hamer v Sidway, 124 NY 538, 27 
NE 256 (1891); see Apfel v Prudential-Bache Securities Inc., 81 NY2d 
470, 600 NYS2d 433, 616 NE2d 1095 (1993); Spaulding v Benenati, 57 
NY2d 418, 456 NYS2d 733, 442 NE2d 1244 (1982); Dee v Rakower, 112 
AD8d 204, 976 NYS2d 470 (2d Dept 2013); Hollander v Lipman, 65 
AD3d 1086, 885 NYS2d 354 (2d Dept 2009); Halliwell v Gordon, 61 
AD3d 932, 878 NYS2d 137 (2d Dept 2009); Restatement, Second, 
Contracts § 79. Where the claimed consideration is a decision by plaintiff 
to refrain from hiring a particular third-party vendor and hiring a 
vendor recommended by defendant instead, it must be alleged that the 
purported detriment was actually required by defendant as a condition 
to defendant’s performance, Vista Food Exchange, Inc. v BenefitMall, 
138 AD3d 535, 31 NYS3d 9 (1st Dept 2016). Furthermore, in such a sit- 
uation, defendant must have received a direct benefit, monetary or 
otherwise, as a result of plaintiffs forbearance, and a payment to 
defendant from the recommended third party is too remote to constitute 
consideration, id. Consideration is necessary to prove the existence of 
an oral modification of a written agreement that does not prohibit oral 
modifications, Leavitt Enterprise, Inc. v Two Fulton Square, LLC, 181 
AD3d 662, 120 NYS3d 363 (2d Dept 2020). 


The adequacy of the consideration is not a proper subject for judicial 
scrutiny absent fraud or unconscionability, Apfel v Prudential-Bache 
Securities Inc., 81 NY2d 470, 600 NYS2d 433, 442 NE2d 1244 (1982); 
Von Bing v Mangione, 309 AD2d 1038, 766 NYS2d 131 (8d Dept 2003); 
see Daniel Goldreyer, Ltd. v Van de Wetering, 217 AD2d 434, 630 
NYS2d 18 (1st Dept 1995). It is enough that something of “real value in 
the eye of the law” was exchanged, Mencher v Weiss, 306 NY 1, 114 
NE2d 177 (1953); Grimaldi v Sangi, 177 AD3d 1208, 113 NYS38d 771 
(3d Dept 2019); Wood Realty Trust v N. Storonske Cooperage Co., Inc., 
229 AD2d 821, 646 NYS2d 410 (3d Dept 1996). 


Lack of consideration for a promissory note may defeat a motion for 
summary judgment in lieu of a complaint under CPLR 3213 where the 
opposing party raises a triable issue of fact regarding lack of consider- 
ation for the promissory note, Porat v Rybina, 177 AD3d 632, 111 NYS3d 
625 (2d Dept 2019) (borrowers’ sworn affidavits averring that plaintiff 
lender failed to transfer funds pursuant to promissory note); American 
Realty Corp. of NY v Sukhu, 90 AD3d 792, 934 NYS2d 504 (2d Dept 
2011). However, in an action to recover on a promissory note, consider- 
ation for the promissory note is not an element required to state a cause 
of action, Porat v Rybina, supra (denying defendants’ cross motion to 
dismiss under CPLR 3211 (a) (7) based on lack of consideration); see 
American Realty Corp. of NY v Sukhu, supra (enumerating elements of 


CONTRACTS PJI 4:1 


cause of action to recover under promissory note). Instead, lack of 
consideration is an affirmative defense that can be raised by a defendant 
in opposition to a plaintiffs prima facie showing of entitlement to judg- 
ment as matter of law under the promissory note, Porat v Rybina, supra. 


Parties to a contract may make a bargain as they see fit even if the 
consideration exchanged is “grossly unequal or of dubious value,” Apfel 
v Prudential-Bache Securities Inc., 81 NY2d 470, 600 NYS2d 433, 616 
NE2d 1095 (1993), as long as the promised consideration is acceptable 
to the promisee, Weiner v McGraw-Hill, Inc., 57 NY2d 458, 457 NYS2d 
193, 4438 NE2d 441 (1982); Hollander v Lipman, 65 AD3d 1086, 885 
NYS2d 354 (2d Dept 2009); Goldston v Bandwidth Technology Corp., 52 
AD3d 360, 859 NYS2d 651 (1st Dept 2008). The adequacy of consider- 
ation is a matter for the parties rather than the court to determine, 
Mencher v Weiss, 306 NY 1, 114 NE2d 177 (1953); Rubin v Dairymen’s 
League Co-op. Ass’n, 284 NY 32, 29 NE2d 458 (1940); Restatement, 
Second, Torts § 911 comment i. The adequacy of the consideration, 
however, is relevant to the issue of unconscionability, which is a ques- 
tion for the court rather than the jury, Blake v Biscardi, 62 AD2d 975, 
403 NYS2d 544 (2d Dept 1978). For a discussion of the principles 
governing unconscionability, see I., infra. 


Whether in a given case the claimed consideration is legally suf- 
ficient (as distinguished from factually adequate) has been treated as a 
question of law, see McRay v Citrin, 270 AD2d 191, 706 NYS2d 27 (1st 
Dept 2000); Zellner v Stephen D. Conrad, M.D., P.C., 183 AD2d 250, 
589 NYS2d 903 (2d Dept 1992); Kastil v Carro, 145 AD2d 388, 536 
NYS2d 63 (1st Dept 1988). There is, therefore, no need to define 
consideration for the jury, or submit to the jury any question concerning 
consideration except whether in fact the claimed benefit was given or 
the claimed detriment was suffered. 


The consideration for a bilateral contract, in which promises are 
exchanged, is the acts that are mutually promised, Kowalchuk v Stroup, 
61 AD3d 118, 873 NYS2d 43 (1st Dept 2009). When the contract is bi- 
lateral, the contract is lacking in consideration unless both parties are 
bound, so that either can sue the other for breach, Oscar Schlegel Mfg. 
Co. v Peter Cooper’s Glue Factory, 231 NY 459, 132 NE 148 (1921); 
Dorman v Cohen, 66 AD2d 411, 413 NYS2d 377 (1st Dept 1979). When 
the contract is unilateral, the promisee is not bound at inception to 
perform, but when he or she does perform, that performance constitutes 
consideration for the promise and makes it obligatory, Grossman v 
Schenker, 206 NY 466, 100 NE 39 (1912); Bisbing v Sterling Precision 
Corp., 34 AD2d 427, 312 NYS2d 305 (3d Dept 1970). 


While the discontinuance of a pending action, execution of a release, 
or a promise to forego future litigation can constitute valid consideration, 
Wood Realty Trust v N. Storonske Cooperage Co., Inc., 229 AD2d 821, 
646 NYS2d 410 (3d Dept 1996); Williamsville Cent. School Dist. v New 
York State Urban Development Corp., 142 AD2d 981, 530 NYS2d 402 
(4th Dept 1988); see All Terrain Properties, Inc. v Hoy, 265 AD2d 87, 
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705 NYS2d 350 (1st Dept 2000), the mere fact that plaintiff did not 
bring suit for a period of time is insufficient, absent evidence that 
plaintiffs forbearance was given in exchange for defendant’s promise to 
do some act or provide some benefit, Wood Realty Trust v N. Storonske 
Cooperage Co., supra. The settlement of a doubtful claim constitutes 
valid consideration for a promise to pay a stipulated sum, Admae 
Enterprises, Ltd. v Smith, 222 AD2d 471, 634 NYS2d 750 (2d Dept 
1995); see Jemzura v Jemzura, 36 NY2d 496, 369 NYS2d 400, 330 NE2d 
414 (1975); Nolfi Masonry Corp. v Lasker-Goldman Corp., 160 AD2d 
186, 553 NYS2d 156 (1st Dept 1990). 


The fact that sellers may not have had a property right in what 
they sold does not, by itself, render the contract void for lack of 
consideration, Apfel v Prudential-Bache Securities Inc., 81 NY2d 470, 
600 NYS2d 433, 616 NE2d 1095 (1993); see Wahl v Barnum, 116 NY 
87, 22 NE 280 (1889) (relinquishment of disputed claim valid consider- 
ation even if claim ultimately invalid). Novelty is not required for an 
idea to constitute consideration so long as the idea has value, Apfel v 
Prudential-Bache Securities Inc., supra. 


1. Past Consideration and Pre-existing Legal Duties 


A promise to comply with a pre-existing legal duty is not legally 
sufficient consideration, Nam Tai Electronics, Inc. vy UBS PaineWebber 
Inc., 46 AD3d 486, 850 NYS2d 11 (1st Dept 2007); Von Bing v Mangione, 
309 AD2d 1038, 766 NYS2d 131 (38d Dept 2003); Fafoutis v Lyons, 149 
AD2d 565, 540 NYS2d 20 (2d Dept 1989). Neither a promise to do that 
which the promisor is already bound to do, nor the performance of an 
existing legal obligation constitutes valid consideration, see Leavitt 
Enterprise, Inc. v Two Fulton Square, LLC, 181 AD3d 662, 120 NYS3d 
363 (2d Dept 2020). Likewise, subject to General Obligations Law § 5- 
1105, past consideration generally is not adequate consideration because 
the detriment of the past consideration did not induce the promise and 
therefore cannot be said to have been bargained for in exchange for the 
promise, Korff v Corbett, 155 AD3d 405, 65 NYS3d 498 (1st Dept 2017); 
Gutman v Gutman, 31 AD3d 709, 819 NYS2d 771 (2d Dept 2006); 
Umscheid v Simnacher, 106 AD2d 380, 482 NYS2d 295 (2d Dept 1984). 
However, an employee’s performance of his or her job constitutes 
consideration that relates back to the making of an earlier promise by 
the employer to pay a bonus, rendering that promise obligatory, Ryan v 
Kellogg Partners Institutional Services, 19 NY3d 1, 945 NYS2d 593, 
968 NE2d 947 (2012). 


General Obligations Law § 5-1105 permits enforcement of contracts 
based on past consideration so long as the consideration is adequately 
expressed in the writing, is proved to have been given, and would have 
been valid consideration but for the time when it was given, see Korff v 
Corbett, 155 AD38d 405, 65 NYS3d 498 (1st Dept 2017) (explicitly 
recited); Gutman v Gutman, 31 AD38d 709, 819 NYS2d 771 (2d Dept 
2006); Gruberg v McCarthy, 289 AD2d 915, 735 NYS2d 638 (3d Dept 
2001). Where a contract is based solely on past consideration, GOL § 5- 
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1105 bars a party from presenting evidence of consideration not stated 
in the writing, Korff v Corbett, supra; Pfeiff v Kelly, 213 AD2d 916, 623 
NYS2d 965 (3d Dept 1995); see Clark v Bank of New York, 185 AD2d 
138, 585 NYS2d 749 (1st Dept 1992); Umscheid v Simnacher, 106 AD2d 
380, 482 NYS2d 295 (2d Dept 1984). 


D. Contracts Implied-in-Fact 
1. In General 


An implied-in-fact contract arises from the inference of agreement 
that may be drawn from the facts and circumstances of the case and the 
intention of the parties as indicated by their conduct, Matter of Boice, 
226 AD2d 908, 640 NYS2d 681 (3d Dept 1996); see Jemzura v Jemzura, 
36 NY2d 496, 369 NYS2d 400, 330 NE2d 414 (1975); Anesthesia Group 
of Albany, P.C. v State, 309 AD2d 1130, 766 NYS2d 448 (3d Dept 2003). 
An agreement by conduct does not differ from an express agreement 
except in the manner by which its existence is established, Matter of 
Boice, supra. An implied-in-fact contract arises from conduct rather 
than assurances, Parsa v State, 64 NY2d 1438, 485 NYS2d 27, 474 NE2d 
235 (1984); Zimmer v Brookhaven, 247 AD2d 109, 678 NYS2d 377 (2d 
Dept 1998). A party’s assent may be implied when the party “has 
conducted himself in such a manner that his assent may fairly be 
inferred,” Miller v Schloss, 218 NY 400, 113 NE 337 (1916); see S. 
Kornblum Metals Co. v Intsel Corp., 38 NY2d 376, 379 NYS2d 826, 342 
NE2d 591 (1976). 


Contracts implied in fact must be distinguished from contracts 
implied-in-law (quasi contracts), which are not contracts at all but 
obligations imposed by law through the legal fiction of a contract, Bradkin 
v Leverton, 26 NY2d 192, 309 NYS2d 192, 257 NE2d 648 (1970); Miller 
v Schloss, 218 NY 400, 113 NE 337 (1916); Super v Abdelazim, 139 
AD2d 863, 527 NYS2d 591 (3d Dept 1988). For charges and comments 
on contracts implied-in-law, see PJI 4:2, PJI 4:3, PJI 4:4. 


A contract cannot be implied in fact where there is an unexpired 
express contract covering the subject matter, SAA-A, Inc. v Morgan 
Stanley Dean Witter & Co., 281 AD2d 201, 721 NYS2d 640 (1st Dept 
2001); Wilmoth v Sandor, 259 AD2d 252, 686 NYS2d 388 (1st Dept 
1999); Unisys Corp. v Hercules Inc., 224 AD2d 365, 638 NYS2d 461 (1st 
Dept 1996); Foss v American Tel. and Tel. Co., 199 AD2d 668, 605 
NYS2d 143 (3d Dept 1993); Watts v Columbia Artists Management Inc., 
188 AD2d 799, 591 NYS2d 234 (3d Dept 1992) (rule inapplicable where 
express contract expired), or where an express contract would be con- 
trary to law, Carmine v Murphy, 285 NY 413, 35 NE2d 19 (1941); Scotto 
v Mei, 219 AD2d 181, 642 NYS2d 863 (1st Dept 1996), or where the 
facts are inconsistent with its existence, or where an implied contract 
would be inconsistent with the declaration of the party to be charged or 
contrary to the parties’ understanding, Miller v Schloss, 218 NY 400, 
113 NE 337 (1916); Nixon Gear and Mach. Co., Inc. v Nixon Gear Inc., 
86 AD2d 746, 447 NYS2d 779 (4th Dept 1982), or where the parties 
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intended to be bound only by a formal written agreement, Valentino v 
Davis, 270 AD2d 635, 703 NYS2d 609 (8d Dept 2000). Whether an 
implied-in-fact contract was established and, if so, the extent of its 
terms involve factual issues regarding the intent of the parties and the 
surrounding circumstances, see Moak v Raynor, 28 AD3d 900, 814 
NYS2d 289 (3d Dept 2006). 


2. Implied-in-Fact Contracts for Services 


A party asserting a claim for breach of an implied contract to pay 
for personal services generally must prove that the services were 
performed and accepted with the understanding on both sides that 
there was an obligation to pay, Sivin-Tobin Associates, LLC v Akin 
Gump Strauss Hauer & Feld LLP, 68 AD3d 616, 892 NYS2d 71 (1st 
Dept 2009). Thus, acceptance of services rendered voluntarily creates no 
implied obligation to pay for them, Estate of Argersinger, 168 AD2d 
757, 564 NYS2d 214 (3d Dept 1990); Super v Abdelazim, 139 AD2d 868, 
527 NYS2d 591 (38d Dept 1988), even where they were rendered with 
the hope of compensation, Arden v Freydberg, 9 NY2d 393, 214 NYS2d 
400, 174 NE2d 495 (1961), or rendered as part of the usual duties of a 
corporate director, see Fox v Arctic Placer Min. & Mill. Co., 229 NY 124, 
128 NE 154 (1920), or at the request of someone other than the recipi- 
ent of the services, unless the recipient has a relationship to the person 
requesting the services that imports a legal obligation on the requester’s 
part to pay for them, Shapira v United Medical Service, Inc., 15 NY2d 
200, 257 NYS2d 150, 205 NE2d 293 (1965); McGuire v Hughes, 207 NY 
516, 101 NE 460 (1913); Crouse Irving Hospital v Syracuse, 283 App 
Div 394, 128 NYS2d 433 (4th Dept 1954), affd, 308 NY 844, 126 NE2d 
179 (1955); Tender Loving Care Agency, Inc. v Hladun, 111 AD2d 162, 
488 NYS2d 790 (2d Dept 1985); Homemakers, Inc., of Long Island v 
Williams, 100 AD2d 505, 472 NYS2d 711 (2d Dept 1984). However, 
when services are rendered at the request of the recipient or under cir- 
cumstances from which it can fairly be inferred that both parties 
expected that the services would be compensated, there is a contract 
implied-in-fact to pay for them, Fox v Arctic Placer Min. & Mill. Co., 
supra; see Shapira v United Medical Service, Inc., supra. 


While ordinarily a promise to pay for services rendered will not be 
implied where the services are rendered by one family member for an- 
other, an implied contract will be found when the services are extensive 
and not those ordinarily performed without expectation of payment, 
Short v Short, 142 AD2d 947, 531 NYS2d 155 (4th Dept 1988). The 
presumption that services for a family member were performed out of 
affection and without expectation of payment must be rebutted by clear 
and convincing evidence, Matter of Estate of Barr, 252 AD2d 875, 676 
NYS2d 323 (3d Dept 1998); see Matter of Adams’ Estate, 1 AD2d 259, 
149 NYS2d 849 (4th Dept 1956), affd, 2 NY2d 796, 159 NYS2d 698, 140 
NE2d 549 (1957). 


3. Other Implied-in-Fact Contracts 
An implied-in-fact contract will not be found as against a govern- 
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mental entity where no official had the authority to bind the entity, by 
words or conduct, to enter into a contract, Zimmer v Brookhaven, 247 
AD2d 109, 678 NYS2d 377 (2d Dept 1998). Thus, a town councilman’s 
attempt to establish an implied contract for reimbursement from the 
Town for legal fees he incurred in defending against a criminal prosecu- 
tion was unsuccessful, id. 


Courts have spoken of an “implied contract” between an educational 
institution and its student, promising that if the student complies with 
the terms prescribed by the institution, the student will obtain the 
degree sought, Carr v St. John’s University, New York, 17 AD2d 682, 
231 NYS2d 410 (2d Dept 1962), aff'd, 12 NY2d 802, 235 NYS2d 834, 187 
NE2d 18 (1962); Downey v Schneider, 23 AD3d 514, 806 NYS2d 657 (2d 
Dept 2005); see Olsson v Board of Higher Ed., 49 NY2d 408, 426 NYS2d 
248, 402 NE2d 1150 (1980). Where an education institution’s decision to 
deny a student a degree is based purely on financial considerations, the 
student may seek redress in a breach of contract action, see Eidlisz v 
New York University, 15 NY3d 730, 906 NYS2d 520, 932 NE2d 876 
(2010); Kickertz v New York University, 110 AD3d 268, 971 NYS2d 271 
(1st Dept 2013). However, as to academic decisions, the courts have 
“exercised the utmost restraint applying traditional legal rules to 
disputes within the academic community,” Olsson v Board of Higher 
Ed., supra; Flomenbaum v New York University, 71 AD3d 80, 890 
NYS2d 493 (1st Dept 2009), affd, 14 NY3d 901, 903 NYS2d 339, 929 
NE2d 403 (2010); Downey v Schneider, supra. As a result, in such cases, 
judicial review is limited to “whether the institution has acted in good 
faith or its action was arbitrary or irrational,” Tedeschi v Wagner 
College, 49 NY2d 652, 427 NYS2d 760, 404 NE2d 1302 (1980); see Ols- 
son v Board of Higher Ed., supra; Carr v St. John’s University, New 
York, supra; Flomenbaum v New York University, supra. As to 
nonacademic disputes between an educational institution and its 
student, the courts have looked more closely at the actions of the institu- 
tion, and where the institution has adopted a rule or guideline establish- 
ing the procedure to be followed in relation to suspension or expulsion, 
that procedure must be followed, Tedeschi v Wagner College, supra. 
Also, where the institution fails to provide any educational services or 
specific promised services, a contract remedy might be available, Paladino 
v Adelphi University, 89 AD2d 85, 454 NYS2d 868 (2d Dept 1982); see 
Bader v Siegel, 238 AD2d 272, 657 NYS2d 28 (1st Dept 1997). 


E. Indefinite/Incomplete Contracts 


A court cannot enforce a contract unless it is able to determine 
what the parties actually agreed to, 166 Mamaroneck Ave. Corp. v 151 
East Post Road Corp., 78 NY2d 88, 571 NYS2d 686, 575 NE2d 104 
(1991); Aiello v Burns Intern. Sec. Services Corp., 110 AD3d 234, 973 
NYS2d 88 (1st Dept 2013). If an agreement is not reasonably certain in 
its material terms, there can be no legally enforceable contract, Kolchins 
v Evolution Markets, Inc., 31 NY38d 100, 73 NYS3d 519, 96 NE3d 784 
(2018); Cobble Hill Nursing Home, Inc. v Henry and Warren Corp., 74 
NY2d 475, 548 NYS2d 920, 548 NE2d 203 (1989); Joseph Martin, Jr., 
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Delicatessen, Inc. v Schumacher, 52 NY2d 105, 436 NYS2d 247, 417 
NE2d 541 (1981). 


The definiteness requirement, however, has not been applied | 
rigidly, 166 Mamaroneck Ave. Corp. v 151 East Post Road Corp., 78 
NY2d 88, 571 NYS2d 686, 575 NE2d 104 (1991). In determining whether 
a contract is sufficiently definite to be enforceable, courts apply a flex- 
ible standard, varying with the subject of the agreement, its complexity, 
the purpose for which the contract was made, the circumstances under 
which it was made and the relation of the parties, Cobble Hill Nursing 
Home, Inc. v Henry and Warren Corp., 74 NY2d 475, 548 NYS2d 920, 
548 NE2d 203 (1989); Hamburg v American Ref-Fuel Co. of Niagara, 
L.P., 284 AD2d 85, 727 NYS2d 843 (4th Dept 2001); see Aiello v Burns 
Intern. Sec. Services Corp., 110 AD3d 234, 973 NYS2d 88 (1st Dept 
2013). Courts should endeavor to hold parties to their bargain, and 
contracts should be held too indefinite for enforcement only as a last 
resort, 166 Mamaroneck Ave. Corp. v 151 East Post Road Corp., supra; 
Res Exhibit Services, LLC v Genesis Vision, Inc., 155 AD3d 1515, 64 
NYS3d 786 (4th Dept 2017); Aiello v Burns Intern. Sec. Services Corp., 
supra; Cappelli Enterprises, Inc. v F & J Continental Food Corp., 16 
AD3d 609, 792 NYS2d 553 (2d Dept 2005); see Korff v Corbett, 18 AD3d 
248, 794 NYS2d 374 (1st Dept 2005). Where it is clear from the language 
of an agreement that the parties intended to be bound and there exists 
an objective method for supplying the missing term, including the par- 
ties’ course of conduct, or commercial practice or other usage or custom, 
the court should ordinarily hold the parties to their bargain, see 166 
Mamaroneck Ave. Corp. v 151 East Post Road Corp., supra; Metro- 
Goldwyn-Mayer, Inc. v Scheider, 40 NY2d 1069, 392 NYS2d 252, 360 
NE2d 930 (1976); CRG at Arnot Mall, Inc. v Feehan, 177 AD3d 1135, 
112 NYS3d 828 (3d Dept 2019); Res Exhibit Services, LLC v Genesis Vi- 
sion, Inc., supra; Aiello v Burns Intern. Sec. Services Corp., supra; 
Edelman v Poster, 72 AD3d 182, 894 NYS2d 398 (1st Dept 2010); Marder’s 
Nurseries, Inc. v Hopping, 171 AD2d 638, 573 NYS2d 990 (2d Dept 1991); 
see Stein v Anderson, 123 AD3d 1322, 999 NYS2d 579 (3d Dept 2014) 
(where oral loan agreement did not specify loan term, loan deemed pay- 
able on demand). On the other hand, there is a direct correlation be- 
tween the number of terms omitted from the parties’ writing and the 
likelihood that the parties agreed to be bound, Argent Acquisitions, 
LLC v First Church of Religious Science, 118 AD3d 441, 990 NYS2d 1 
(1st Dept 2014). Thus, even where the omitted material terms can be 
supplied by common-law precepts, an agreement can be deemed too in- 
definite to enforce where so many material terms are absent that no 
meeting of the minds can be inferred, id (declining to enforce purported 
letter agreement where letter omitted specific terms of escrow arrange- 
ment, specific closing date, financing terms, allocation of risk of loss 
during sale period, time and terms of payment of purchase price, specific 
description of property, identity of parties who signed term sheet and 
seller’s correct name). 


1. Intent to Be Bound Only After Execution of Formal Written Agree- 
ment 


A mere agreement to agree, in which a material term is left for 
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future negotiations, is unenforceable, Kolchins v Evolution Markets, 
Inc., 31 NY3d 100, 73 NYS8d 519, 96 NE3d 784 (2018); 166 Mamaron- 
eck Ave. Corp. v 151 East Post Road Corp., 78 NY2d 88, 571 NYS2d 
686, 575 NE2d 104 (1991); Joseph Martin, Jr., Delicatessen, Inc. v 
Schumacher, 52 NY2d 105, 436 NYS2d 247, 417 NE2d 541 (1981); 410 
BPR Corp. v Chmelecki Asset Management, Inc., 51 AD3d 715, 859 
NYS2d 209 (2d Dept 2008); Clifford R. Gray, Inc. v LeChase Const. 
Services, LLC, 31 AD3d 983, 819 NYS2d 182 (3d Dept 2006) (agreement 
to later agree upon nature of work to be subcontracted, price and man- 
ner of payment, and time of performance). If the parties contemplate a 
formal written contract and that they will not be bound until such 
contract is signed, there is no binding agreement absent such a contract, 
Kolchins v Evolution Markets, Inc., supra; Patrolmen’s Benev. Ass’n of 
City of New York, Inc. v New York, 27 NY2d 410, 318 NYS2d 477, 267 
NE2d 259 (1971); Scheck v Francis, 26 NY2d 466, 311 NYS2d 841, 260 
NE2d 493 (1970); Matter of Meister’s Will, 39 AD2d 857, 333 NYS2d 41 
(lst Dept 1972), affd, 32 NY2d 626, 342 NYS2d 658, 295 NE2d 385 
(1973); Amcan Holdings, Inc. v Canadian Imperial Bank of Commerce, 
70 AD3d 423, 894 NYS2d 47 (1st Dept 2010); ADCO Elec. Corp. v HRH 
Const., LLC, 63 AD3d 6538, 880 NYS2d 188 (2d Dept 2009); Jordan 
Panel Systems, Corp. v Turner Const. Co., 45 AD3d 165, 841 NYS2d 
561 (1st Dept 2007). However, a letter agreement containing all the es- 
sential terms of the contract is enforceable despite the fact that the par- 
ties intended to negotiate a fuller agreement, Conopco, Inc. v Wathne 
Ltd., 190 AD2d 587, 593 NYS2d 787 (1st Dept 1993); see Bed Bath & 
Beyond Inc. v IBEX Construction, LLC, 52 AD3d 413, 860 NYS2d 107 
(1st Dept 2008); Hajdu Nemeth v Zachariou, 309 AD2d 578, 765 NYS2d 
597 (1st Dept 2003); Lo Cascio v James V. Aquavella, M.D., P.C., 206 
AD2d 96, 619 NYS2d 480 (4th Dept 1994). 


The law distinguishes between preliminary agreements that are 
contingent on—and not intended to be binding without—formal 
documentation and binding agreements that are nevertheless to be fur- 
ther documented, Kowalchuk v Stroup, 61 AD38d 118, 873 NYS2d 43 
(1st Dept 2009); see Metropolitan Lofts of NY, LLC v Metroeb Realty 1, 
LLC, 160 AD3d 632, 75 NYS3d 271 (2d Dept 2018). When a party gives 
forthright, reasonable signals that it means to be bound only by written 
agreement, that intent is honored, Stonehill Capital Management, LLC 
v Bank of the West, 28 NY3d 439, 45 NYS3d 864, 68 NE3d 683 (2016); 
Kowalchuk v Stroup, supra; see Res Exhibit Services, LLC v Genesis 
Vision, Inc., 155 AD3d 1515, 64 NYS3d 786 (4th Dept 2017). Thus, a 
binder relating to a proposed sale of real property is not enforceable 
where the parties did not have a meeting of the minds with respect to 
material and essential terms and the parties contemplated the execu- 
tion of a formal mutually binding contract, Simmonds v Marshall, 292 
AD2d 592, 740 NYS2d 362 (2d Dept 2002); Behar v Mawardi, 268 AD2d 
400, 702 NYS2d 326 (2d Dept 2000); see Ross v Wu, 27 AD3d 237, 811 
NYS2d 26 (1st Dept 2006); Scordus v Route Brokers, Inc., 298 AD2d 
573, 749 NYS2d 58 (2d Dept 2002). In contrast, where the parties had 
clearly reached agreement on the terms of a settlement and none of the 
correspondence indicated an intent not to be bound until a written 
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agreement was executed, the contract was deemed binding and 
defendant could not thereafter assert the absence of a formal writing as 
a basis for avoiding the contract, Kowalchuk v Stroup, supra; see PMJ 
Capital Corp. v PAF Capital, LLC, 98 AD3d 429, 949 NYS2d 385 (1st 
Dept 2012) (on pre-answer motion to dismiss, despite absence of fully 
executed writing, question of fact as to defendant’s intent to be bound 
where all terms were allegedly negotiated and agreed upon through 
parties’ attorneys, plaintiff executed written agreement and wired down 
payment, and defendant retained down payment for more than two 
weeks without communicating further with plaintiff). 


Parties may enter into a binding settlement agreement under which 
the obligations of the parties are conditioned on the negotiation of a 
future agreement, IDT Corp. v Tyco Group, $.A.R.L., 28 NY3d 497, 991 
NYS2d 574, 15 NE8d 329 (2014). The negotiation and execution of the 
future agreement serves as a condition precedent to the parties’ obliga- 
tions under the settlement agreement; if the future agreement is not 
consummated despite good faith efforts by the parties, the parties are 
not obliged to perform promises made in the settlement agreement, IDT 
Corp. v Tyco Group, 13 NY3d 209, 890 NYS2d 401, 918 NE2d 913 (2009). 
In such a case, by virtue of the settlement agreement, the parties are 
contractually obligated to negotiate a future agreement in good faith, 
but the remaining obligations under the settlement agreement do not 
arise unless the future agreement is reached, id. In Northern Stamping, 
Inc. v Monomoy Capital Partners, L.P., 129 AD3d 448, 11 NYS8d 29 
(1st Dept 2015), the court noted that New York does not recognize 
“Type II” agreements, which, as discussed in the federal case law, 
require the parties in certain proposed transactions to exercise good 
faith in attempting to reach a binding agreement (citing IDT Corp. v 
Tyco Group, S.A.R.L., 23 NY38d 497, 991 NYS2d 574, 15 NE3d 329 
(2014)). 


In the context of auctions, a forthright, reasonable signal that a 
party intends to be bound only after the agreement is reduced to a writ- 
ing is not manifested by the mere inclusion in an auction bid form of 
formulaic language that the parties are “subject to” some future act or 
event, Stonehill Capital Management, LLC v Bank of the West, 28 
NY3d 439, 45 NYS3d 864, 68 NE38d 683 (2016). Less ambiguous and 
more certain language is necessary to remove any doubt of the parties’ 
intent not to be bound absent a further writing, id; see Emigrant Bank 
v UBS Real Estate Securities, Inc., 49 AD8d 382, 854 NYS2d 39 (1st 
Dept 2008). 


As to the enforceability of settlement agreements under CPLR 2104, 
see 2104 discussion, infra. 


2. Missing Price Term 


An agreement may be deemed too indefinite for enforcement where 


there has been no agreement on the price, Joseph Martin, Jr., Delicates- 
sen, Inc. v Schumacher, 52 NY2d 105, 486 NYS2d 247, 417 NE2d 541 
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(1981); Mary Matthews Interiors, Inc. v Levis, 208 AD2d 504, 617 
NYS2d 39 (2d Dept 1994) (impossible to infer price term where services 
involve exercise of subjective aesthetic judgments); see DerOhannesian 
v Albany, 110 AD3d 1288, 975 NYS2d 188 (3d Dept 2013) (price is a 
material term of contract). However, where the parties have indicated 
their intent to be bound, the contract lacking a price term will not fail 
for indefiniteness if the amount can be determined objectively without 
the need for new expressions by the parties, 166 Mamaroneck Ave. 
Corp. v 151 East Post Road Corp., 78 NY2d 88, 571 NYS2d 686, 575 
NE2d 104 (1991); Cobble Hill Nursing Home, Inc. v Henry and Warren 
Corp., 74 NY2d 475, 548 NYS2d 920, 548 NE2d 203 (1989); Omar v 
Rozen, 55 AD3d 705, 867 NYS2d 458 (2d Dept 2008); Marshall v Khan, 
53 AD3d 765, 860 NYS2d 693 (3d Dept 2008); Emigrant Bank v UBS 
Real Estate Securities, Inc., 49 AD3d 382, 854 NYS2d 39 (1st Dept 
2008); see Belmont Elec. Co., Inc. v Flushing Development Corp., 107 
AD2d 653, 484 NYS2d 24 (2d Dept 1985) (where agreement fully exe- 
cuted, promise of “agreeable settlement” for work done held enforceable 
promise to pay reasonable compensation). 


For example, a price term of “fair market value” may be sufficiently 
precise, since fair market value can generally be determined objectively, 
Bernstein v 1995 Associates, 185 AD2d 160, 586 NYS2d 115 (1st Dept 
1992). Thus, a contract that called for a price of fair market value to be 
determined by a particular method was upheld even though the 
designated method lent itself to stalemate, where fair market value was 
capable of being determined through other objective means, Marder’s 
Nurseries, Inc. v Hopping, 171 AD2d 63, 573 NYS2d 990 (2d Dept 1991). 
However, in the context of a sale of shares in a closely-held corporation, 
an agreement by the parties to later agree on a procedure for determin- 
ing the fair market value of the shares was not a complete and binding 
contract, since any assessment of fair market value would involve a 
degree of inexact valuation and subjectivity and, consequently, specifica- 
tion of the procedure was of particular importance, Teutul v Teutul, 79 
AD3d 851, 912 NYS2d 664 (2d Dept 2010). 


3. Best Efforts Clauses 


As a general rule, a clause in an agreement providing that a party 
is to use its “best efforts” but failing to contain objective criteria or clear 
guidelines against which to measure such efforts is not enforceable, 
Timberline Development LLC v Kronman, 263 AD2d 175, 702 NYS2d 
237 (1st Dept 2000); Strauss Paper Co., Inc. v RSA Executive Search, 
Inc., 260 AD2d 570, 688 NYS2d 641 (2d Dept 1999); see Brown v 
Business Leadership Group, 57 AD3d 212, 868 NYS2d 55 (1st Dept 
2008); see also Richbell Information Services, Inc. v Jupiter Partners, 
L.P., 309 AD2d 288, 765 NYS2d 575 (1st Dept 2003). However, the 
courts have enforced some express “best efforts” clauses even in the 
absence of contract provisions defining that obligation, Van Valken- 
burgh, Nooger & Neville, Inc. v Hayden Pub. Co., 30 NY2d 34, 330 
NYS2d 329, 281 NE2d 142 (1972) (court implied agreement to use “rea- 
sonable efforts”); Roxbury v Rodrigues, 277 AD2d 866, 716 NYS2d 814 
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(3d Dept 2000); Foster Wheeler Broome County, Inc. v Broome, 275 
AD2d 592, 713 NYS2d 92 (3d Dept 2000); Lexington 360 Associates v 
First Union Nat. Bank of North Carolina, 234 AD2d 187, 651 NYS2d 
490 (1st Dept 1996); see Wood v Lucy, Lady Duff-Gordon, 222 NY 88, © 
118 NE 214 (1917) (implied agreement to use “reasonable” best efforts). 
For example, in Kroboth v Brent, 215 AD2d 813, 625 NYS2d 748 (3d 
Dept 1995), the court construed “best efforts” to mean the pursuit of “all 
reasonable methods” for obtaining subdivision approval. The Kroboth 
court also noted that an express “best efforts” provision requires more 
than “good faith,” which is an implied covenant in all contracts, see 
Allen v Williamsburgh Sav. Bank, 69 NY 314 (1877) (“best efforts” 
requires greater care and diligence than ordinary care and diligence); 
Shree Shiv Shakti Corp. v Khalid Properties, LLC, 106 AD38d 1434, 967 
NYS2d 151 (8d Dept 2013). The issue of “best efforts” “almost invari- 
ably” poses questions of fact, Shree Shiv Shakti Corp. v Khalid Proper- 
ies, LLC, supra; Kroboth v Brent, supra. 


4. Other Material Missing Terms 


A contract is not rendered unenforceable merely because it does not 
specify a closing date, Savasta v 470 Newport Associates, 82 NY2d 763, 
603 NYS2d 821, 623 NE2d 1171 (1993), or a date for performance, 
Parker v Booker, 33 AD38d 602, 822 NYS2d 156 (2d Dept 2006); Pfunt- 
ner v Lyons, 294 AD2d 947, 742 NYS2d 462 (4th Dept 2002). In such 
cases, the law implies an agreement to perform within a reasonable 
time, Savasta v 470 Newport Associates, supra; Miller v Moore, 68 
AD3d 1325, 890 NYS2d 712 (8d Dept 2009) (citing PJI); Omar v Rozen, 
55 AD3d 705, 867 NYS2d 458 (2d Dept 2008). What constitutes a rea- 
sonable time for performance depends upon the facts and circumstances 
of the particular case, Zev v Merman, 73 NY2d 781, 586 NYS2d 739, 
533 NE2d 669 (1988). 


An agreement that left for future negotiation several essential 
terms—the location of the facilities to be built, the area of the building 
to be leased, the duration of the lease and the nature and cost of the 
project—was a mere agreement to agree and therefore was not enforce- 
able, Uniland Partnership of Delaware L.P. v Blue Cross of Western 
New York Inc., 27 AD3d 1131, 811 NYS2d 517 (4th Dept 2006). Other 
examples of agreements deemed too vague to be enforced are found in 
Warwick v Black Bear Campgrounds, 95 AD3d 1002, 948 NYS2d 608 
(2d Dept 2012) (stipulation agreeing to bring campground “up to snuff” 
and to obtain “the necessary town and county health department ap- 
provals which is part of site plan approval process” where parties had 
not agreed as to which zoning regulations were applicable); 180 Water 
Street Associates, L.P. vy Lehman Bros. Holdings, Inc., 7 AD3d 316, 776 
NYS2d 278 (1st Dept 2004) (lease term of “approximately twenty 
years”); F & K Supply Inc. v Willowbrook Development Co., 288 AD2d 
713, 732 NYS2d 734 (8d Dept 2001) (settlement agreement providing 
that plaintiff was relinquishing “some claims” against “defendant et 
al”); Lowinger v Lowinger, 287 AD2d 39, 733 NYS2d 33 (1st Dept 2001) 
(promises to provide employment for life, to treat someone as part of 
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family, and to provide unspecified amount of financial support); Glanzer 
v Keilin & Bloom LLC, 281 AD2d 371, 722 NYS2d 540 (1st Dept 2001) 
(employment agreement describing plaintiffs rights with terms such as 
“substantial income,” “market rate,” and “equity interest”); Freedman v 
Pearlman, 271 AD2d 301, 706 NYS2d 405 (1st Dept 2000) (promise to 
provide “fair compensation” and to “equitably” divide draw). 


In contrast, a lease provision requiring a landlord’s approval of.a 
tenant’s plans for alterations does not constitute an unenforceable 
agreement to agree, Melbourne Leasing Co. v Jack LaLane Fitness 
Centers, Inc., 211 AD2d 765, 621 NYS2d 682 (2d Dept 1995). 


F. Promissory Estoppel | 


Where the existence of a valid contract cannot be established, 
plaintiffs sometimes seek recovery under the doctrine of promissory 
estoppel. Although there is no decision from the Court of Appeals adopt- 
ing the doctrine, there is Appellate Division authority for the proposi- 
tion that promissory estoppel is a legally cognizable cause of action, 
Schmitt v Artforum International Magazine, Inc., 178 AD3d 578, 115 
NYS3d 291 (1st Dept 2019); Paramax Corporation v VoIP Supply, LLC, 
175 AD3d 939, 107 NYS3d 231 (4th Dept 2019); Castellotti v Free, 138 
AD3d 198, 27 NYS8d 507 (1st Dept 2016); Zuley v Elizabeth Wende 
Breast Care, LLC, 126 AD3d 1460, 6 NYS3d 830 (4th Dept 2015); Thome 
v Alexander & Louisa Calder Foundation, 70 AD38d 88, 890 NYS2d 16 
(1st Dept 2009); Clifford R. Gray, Inc. vy LeChase Const. Services, LLC, 
31 AD3d 983, 819 NYS2d 182 (38d Dept 2006); Bunkoff General Contrac- 
tors, Inc. v Dunham Elec., Inc., 300 AD2d 976, 753 NYS2d 156 (3d Dept 
2002) (construction contract bids); Fleet Bank v Pine Knoll Corp., 290 
AD2d 792, 736 NYS2d 737 (8d Dept 2002) (loan approval); Scott v 
KeyCorp, 247 AD2d 722, 669 NYS2d 76 (3d Dept 1998) (loan commit- 
ment); Rogers v Islip, 230 AD2d 727, 646 NYS2d 158 (2d Dept 1996) 
(continued employment); R. Freedman & Son Inc. v A.I. Credit Corp., 
226 AD2d 1002, 641 NYS2d 429 (38d Dept 1996) (equipment lease). 


Where the doctrine has been recognized, it requires a showing of a 
clear and unambiguous promise, reasonable and foreseeable reliance by 
the party to whom the promise is made and an injury sustained in reli- 
ance on the promise, 517 Union St. Associates LLC v Town Homes of 
Union Square LLC, 176 AD3d 1350, 111 NYS3d 715 (8d Dept 2019) 
(party’s tort claim dismissed because it admitted that the issue underly- 
ing its claim was whether defendant rendered subpar performance 
under contract); Paramax Corporation v VoIP Supply, LLC, 175 AD3d 
939, 107 NYS3d 231 (4th Dept 2019); Castellotti v Free, 138 AD3d 198, 
27 NYS3d 507 (1st Dept 2016); Schroeder v Pinterest Inc., 133 AD3d 
12, 17 NYS3d 678 (1st Dept 2015); Zuley v Elizabeth Wende Breast 
Care, LLC, 126 AD3d 1460, 6 NYS3d 830 (4th Dept 2015); Rock v Rock, 
100 AD3d 614, 953 NYS2d 165 (2d Dept 2012); AHA Sales, Inc. v 
Creative Bath Products, Inc., 58 AD3d 6, 867 NYS2d 169 (2d Dept 
2008); Williams v Eason, 49 AD3d 866, 854 NYS2d 477 (2d Dept 2008); 
Clifford R. Gray, Inc. v LeChase Const. Services, LLC, 31 AD3d 983, 
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819 NYS2d 182 (8d Dept 2006); Fleet Bank v Pine Knoll Corp., 290 
AD2d 792, 736 NYS2d 737 (3d Dept 2002); Rogers v Islip, 2830 AD2d 
727, 646 NYS2d 158 (2d Dept 1996); see Schmitt v Artforum 
International Magazine, Inc., 178 AD3d 578, 115 NYS3d 291 (1st Dept 
2019) (plaintiff reasonably relied to her detriment on assurances of for- 
mer employer that it would restrain sexual harassment by company ex- 
ecutive); Webb v Greater New York Auto. Dealers Ass’n. Inc., 144 AD3d 
1136, 43 NYS3d 91 (2d Dept 2016) (at-will employee could not reason- 
ably rely on alleged misrepresentation regarding continued employ- 
ment); DerOhannesian v Albany, 110 AD3d 1288, 975 NYS2d 188 (3d 
Dept 2013) (promissory estoppel claim dismissed because plaintiff did 
not rely on alleged promise); Thome v Alexander & Louisa Calder 
Foundation, 70 AD3d 88, 890 NYS2d 16 (1st Dept 2009) (promissory 
estoppel claim dismissed due to absence of detrimental reliance); Skill- 
games, LLC v Brody, 1 AD8d 247, 767 NYS2d 418 (1st Dept 2003) 
(employer’s reliance on at-will employee’s representation that he was 
“committed to continued employment” unreasonable, but reliance on 
representation concerning loss of stock option not unreasonable as mat- 
ter of law). Additionally, where the doctrine is invoked to avoid the bar 
of the statute of frauds, the injured party must demonstrate that ap- 
plication of the statute would be unconscionable, Matter of Estate of 
Hennel, 29 NY38d 487, 58 NYS3d 271, 80 NE3d 1017 (2017); D& N 
Boening, Inc. v Kirsch Beverages, Inc., 99 AD2d 522, 471 NYS2d 299 
(2d Dept 1984), aff'd, 63 NY2d 449, 483 NYS2d 164, 472 NE2d 992 
(1984); see Castellotti v Free, supra; Fleet Bank v Pine Knoll Corp., 
supra; Melwani v Jain, 281 AD2d 276, 722 NYS2d 145 (1st Dept 2001); 
Steele v Delverde S.R.L., 242 AD2d 414, 662 NYS2d 30 (1st Dept 1997); 
Ginsberg v Fairfield-Noble Corp., 81 AD2d 318, 440 NYS2d 222 (1st 
Dept 1981). Promissory estoppel does not lie where plaintiff does not al- 
lege a violation of a legal duty independent of a contract, Vista Food 
Exchange, Inc. v BenefitMall, 188 AD3d 535, 31 NYS3d 9 (1st Dept 
2016). 


G. Effect of a Party’s Failure to Read Contract Documents 


A party who signs a document without any valid excuse for having 
failed to read it is conclusively bound by its terms, Gillman v Chase 
Manhattan Bank, N.A., 73 NY2d 1, 587 NYS2d 787, 534 NE2d 824 
(1988); Patterson v Somerset Investors Corp., 96 AD3d 817, 946 NYS2d 
217 (2d Dept 2012); see M & T Bank v HR Staffing Solutions, Inc., 106 
AD3d 1498, 964 NYS2d 847 (4th Dept 2013). A party’s failure to read a 
document that he or she executed does not excuse that party from 
performing, Huang v Cheng, 182 AD2d 600, 583 NYS2d 370 (1st Dept 
1992); Sofio v Hughes, 162 AD2d 518, 556 NYS2d 717 (2d Dept 1990); 
see Tsadilas v Providian Nat. Bank, 13 AD38d 190, 786 NYS2d 478 (1st 
Dept 2004); Sorenson v Bridge Capital Corp., 52 AD3d 265, 861 NYS2d 
280 (1st Dept 2008). Further, a party’s failure to read a contract 
precludes him or her from establishing the justifiable reliance element 
of fraud, Bontempts v Aude Const. Corp., 98 AD8d 1071, 951 NYS2d 
561 (2d Dept 2012); Sorenson v Bridge Capital Corp., supra; Daniel 
Gale Associates, Inc. v Hillcrest Estates, Ltd., 283 AD2d 386, 724 NYS2d 
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201 (2d Dept 2001) (fraud in the execution). Where a party was pre- 
sented only with a signature page and there were alleged misrepresenta- 
tions as to the nature of the body of the document, the party who signed 
the signature page cannot avoid the obligations set forth in the docu- 
ment if the words appearing on the signature page were inconsistent 
with the claimed misrepresentations, M & T Bank v HR Staffing Solu- 
tions, Inc., supra. 


A person who is illiterate in English and could not read the contract 
that he or she executed was not automatically excused from compliance, 
Holcomb v TWR Express, Inc., 11 AD3d 513, 782 NYS2d 840 (2d Dept 
2004); Shklovskiy v Khan, 273 AD2d 371, 709 NYS2d 208 (2d Dept 
2000). A person who cannot read a contract because of illiteracy or lack 
of knowledge of the English language must make a reasonable effort to 
have the contract read to him or her, Holcomb v TWR Express, Inc., 
supra; Shkolovskiy v Khan, supra; see Flusserova v Schnabel, 92 AD3d 
464, 938 NYS2d 66 (1st Dept 2012). A sophisticated businessperson who 
was evidently capable of expressing his intent could not avoid being 
bound by an agreement he signed because of his purported inability to 
read it, Huang v Cheng, 182 AD2d 600, 583 NYS2d 370 (1st Dept 1992). 


H. Minors’ Contracts 


In New York, eighteen is the age of majority, General Obligations 
Law § 3-101(1). Minors under that age are not precluded from entering 
into contracts, Continental Nat. Bank v Strauss, 137 NY 148, 32 NE 
1066 (1893). A contract entered into by a minor is not void, Sternlieb v 
Normandie Nat. Securities Corporation, 263 NY 245, 188 NE 726 (1934). 
Rather, under common-law principles, such contracts are voidable at 
the minor’s election, Sternlieb v Normandie Nat. Securities Corpora- 
tion, supra; see Shields v Gross, 58 NY2d 338, 461 NYS2d 254, 448 
NE2d 108 (1983). However, until such contracts are disaffirmed by the 
minor, they are binding on the other contracting party, DeVito v 
Mechanicville, 251 App Div 514, 297 NYS 935 (8d Dept 1937). 


Where the contract is executory, a minor who has reached the age 
of majority may disaffirm at any time short of the statute of limitations 
period, provided that he or she has not ratified the contract through his 
or her act, Sternlieb v Normandie Nat. Securities Corporation, 263 NY 
245, 188 NE 726 (1934). Where the contract has been executed, the 
minor must disaffirm within a reasonable time after coming of age, id. 
A minor who disaffirms after reaching majority may recover any pay- 
ments made under the voidable contract, provided that he or she returns 
and pays for the use of, or wear and tear on, any property he or she 
obtained under the contract, id; see Casey v Kastel, 237 NY 305, 142 
NE 671 (1924). One who furnishes necessaries to an infant cannot re- 
cover from the infant if his parents are financially able to pay for them, 
but the infant may be held liable for necessaries furnished to him if his 
parents or the persons standing in loco parentis are unable to pay for 
them, International Text Book Co. v Connelly, 206 NY 188, 99 NE 722 
(1912); Siegel v Hodges, 15 AD2d 571, 222 NYS2d 989 (2d Dept 1961). 
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The remedy of disaffirmance is available to a person who entered 
into a contract as a minor even if the minor induced the contract by 
making a fraudulent misrepresentation that he or she was of age, Stern- 
lieb v Normandie Nat. Securities Corporation, 263 NY 245, 188 NE 726 
(1984); International Text Book Co. v Connelly, 206 NY 188, 99 NE 722 
(1912); Wyatt v Lortscher, 217 App Div 224, 216 NYS 571 (4th Dept 
1926); New York Building, Loan & Banking Co. v Fisher, 23 App Div 
363, 48 NYS 152 (1st Dept 1897). In such situations, no cause of action 
may be maintained against the infant for fraud, Sternlieb v Normandie 
Nat. Securities Corporation, supra; see Collins v Gifford, 203 NY 465, 
96 NE 721 (1911). 


The common-law right of minors to disaffirm has also been modified 
by various statutes, Shields v Gross, 58 NY2d 338, 461 NYS2d 254, 448 
NE2d 108 (1983). For example, Civil Rights Law § 51 renders contracts 
consenting to the use of minor’s name or image for advertising purposes 
fully enforceable where the minor, his or her parent or his or her guard- 
ian has executed the contract, see Shields v Gross, supra. Other statu- 
tory provisions abrogating a minor’s right to disaffirm include GOL § 3- 
101(38) (minors’ contracts to borrow money to purchase a home); GOL 
§ 3-102 (obligation incurred by married minor for hospital, medical and 
surgical treatment and care for such minor or such minor’s children); 
Education Law § 281 (contract by a person over sixteen for college loan 
involving education at State University of New York); Arts and Culture 
Law § 35.03 (Supreme Court approval of minors’ contracts for actors, 
dancers and professional athletes). 


I. Incompetent Parties 


A person who has not been adjudicated incompetent is presumed to 
be competent at the time he or she entered into the contract, Sears v 
First Pioneer Farm Credit, ACA, 46 AD3d 1282, 850 NYS2d 219 (3d 
Dept 2007). One seeking to void a contract on behalf of an incompetent 
has the burden of proving that fact and must demonstrate that the indi- 
vidual’s mind was so affected as to render him or her wholly and 
absolutely unable to comprehend and understand the nature of the 
transaction at the time the contract was executed, id. 


J. Unconscionable Contracts 


An unconscionable contract is one that is so grossly unreasonable 
as to be unenforceable because of the absence of a meaningful choice on 
the part of one of the parties (procedural unconscionability) and terms 
that are unreasonably favorable to the other (substantive unconsciona- 
bility), King v Fox, 7 NY3d 181, 818 NYS2d 833, 851 NE2d 1184 (2006); 
Emigrant Mortg. Co., Inc. v Fitzpatrick, 95 AD3d 1169, 945 NYS2d 697 
(2d Dept 2012); see Gillman v Chase Manhattan Bank, N.A., 73 NY2d 
1, 5837 NYS2d 787, 534 NE2d 824 (1988) (grossly unreasonable or un- 
conscionable in the light of mores and business practices of the time 
and place). 


The substantive element of the unconscionability inquiry refers to 
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the content of the contract, while the procedural element is determined 
by reference to the contract formation process, Emigrant Mortg. Co., 
Inc. v Fitzpatrick, 95 AD3d 1169, 945 NYS2d 697 (2d Dept 2012); see 
Gillman v Chase Manhattan Bank, N.A., 73 NY2d 1, 537 NYS2d 787, 
534 NE2d 824 (1988). Examples of the substantive element of unconscio- 
nability are unreasonably inflated prices, unfair termination clauses, 
unfair limitations on consequential damages and improper warranty 
disclaimers, Emigrant Mortg. Co., Inc. v Fitzpatrick, supra; Simar 
Holding Corp. v GSC, 87 AD3d 688, 928 NYS2d 592 (2d Dept 2011). 
Examples of the procedural element include high pressure commercial 
tactics, inequality of bargaining power, deceptive practices, deceptive 
contract language and imbalance in the understanding and acumen of 
the parties, Emigrant Mortg. Co., Inc. v Fitzpatrick, supra; Simar Hold- 
ing Corp. v GSC, supra. The two elements operate together on a sliding 
scale, so that the more substantively imbalanced the contract is the less 
procedural imbalance is required and vice versa, State v Wolowitz, 96 
AD2d 47, 468 NYS2d 131 (2d Dept 1983); Emigrant Mortg. Co., Inc. v 
Fitzpatrick, supra. Absent a showing of inequality in bargaining power 
between the parties, price alone is not sufficient to establish substantive 
unconscionability, Wachovia Securities, LLC v Joseph, 56 AD3d 269, 
866 NYS2d 651 (1st Dept 2008). 


The determination of unconscionability is for the court and may be 
made without a hearing if the significant facts germane to the inquiry 
are not disputed, Emigrant Mortg. Co., Inc. v Fitzpatrick, 95 AD3d 
1169, 945 NYS2d 697 (2d Dept 2012); see Simar Holding Corp. v GSC, 
87 AD3d 688, 928 NYS2d 592 (2d Dept 2011). Where there is doubt as 
to whether a contract is fraught with elements of unconscionability, 
there must be a hearing into the circumstances of the contract’s execu- 
tion and the disputed terms, setting, purpose and effect, Simar Holding 
Corp. v GSC, supra. As to unconscionability in the sale of goods, see 
UCC 2-302 and Industralease Automated & Scientific Equipment Corp. 
v R.M.E. Enterprises, Inc., 58 AD2d 482, 396 NYS2d 427 (2d Dept 
1977); Zicari v Joseph Harris Co., 33 AD2d 17, 304 NYS2d 918 (4th 
Dept 1969). 


III. Contracting Parties 
A. Agents 


In a breach of contract action, an agent for an undisclosed principal 
is liable on a contract entered into on behalf of the principal, Ell Dee 
Clothing Co. v Marsh, 247 NY 392, 160 NE 651 (1928); Ardwin v 
Englert, 81 AD2d 960, 439 NYS2d 720 (3d Dept 1981), affd, 56 NY2d 
936, 453 NYS2d 608, 439 NE2d 324 (1982); J.P. Endeavors v Dushaj, 8 
AD3d 440, 778 NYS2d 531 (2d Dept 2004); see Anderson v Pods, Inc., 
70 AD3d 820, 896 NYS2d 88 (2d Dept 2010). In contrast, an agent for a 
disclosed principal will not be bound unless there is clear and explicit 
evidence of the agent’s intention to substitute or add its personal li- 
ability for that of the principal, Savoy Record Co. v Cardinal Export 
Corp., 15 NY2d 1, 254 NYS2d 521, 203 NE2d 206 (1964); Mencher v 
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Weiss, 306 NY 1, 114 NE2d 177 (1953); Weinreb v Stinchfield, 19 AD3d 
482, 797 NYS2d 521 (2d Dept 2005); Tobron Office Furniture Corp. v 
King World Productions, Inc., 161 AD2d 355, 555 NYS2d 315 (1st Dept 
1990); see Landmark Ventures, Inc. v InSightec, Ltd., 179 AD3d 493, 
117 NYS3d 204 (1st Dept 2020). Whether a principal is “disclosed” 
depends upon whether, at the time of the underlying transaction, the 
other party to the contract (a) had notice that the agent was acting for a 
principal and (b) knew of the principal’s identity, Winer v Valentino, 
121 AD3d 1264, 995 NYS2d 256 (3d Dept 2014). 


A contract between a third party and an individual who is acting on 
behalf of a principal that does not exist at the time the contract is 
entered into generally remains valid and enforceable between the third 
party and the individual who executed the contract on behalf of the 
non-existent principal, Metro Kitchenworks Sales, LLC v Continental 
Cabinets, LLC, 31 AD3d 722, 820 NYS2d 79 (2d Dept 2006). However, 
the principal cannot be bound by the contract unless the obligation is 
assumed in some manner after the principal comes into existence by 
adopting, ratifying, or accepting the contract, id. A principal that did 
not exist at the time the contract was executed may sue upon a contract 
made for it where it adopted or ratified the contract after coming into 
legal existence, id. 


An agent known to be acting for himself or known to have an inter- 
est adverse to his principal cannot bind the principal, Manhattan Life 
Ins. Co. v Forty-Second & G. St. Ferry R. Co., 189 NY 146, 34 NE 776 
(1893); Genger v Genger, 120 AD3d 1102, 993 NYS2d 297 (1st Dept 
2014). Further, where a fiduciary acting on behalf of a principal has a 
conflict of interest in relation to a transaction that has not been 
disclosed to the principal, the resulting contract is voidable at the op- 
tion of the principal, Wendt v Fischer, 243 NY 489, 154 NE 303 (1926); 
Genger v Genger, supra. 


B. Attorneys 


At common law, the prevailing view was that, absent an agreement 
to the contrary, an attorney, as agent for the client, is not personally li- 
able for services requested on the client’s behalf, Bonynge v Field, 81 
NY 159 (1880); see Elisa Dreier Reporting Corp. v Global Naps 
Networks, Inc., 84 AD3d 122, 921 NYS2d 329 (2d Dept 2011). However, 
in Urban Court Reporting, Inc. v Davis, 158 AD2d 401, 551 NYS2d 235 
(1st Dept 1990), the First Department adopted the principle that an at- 
torney who obtains goods or services in connection with litigation on a 
client’s behalf is personally liable unless the attorney expressly 
disclaims liability. In 2005, the Legislature adopted General Business 
Law § 399-cc, which provides that an attorney who engages a reporting 
service in connection with a judicial proceeding is responsible for paying 
the service’s fee unless (a) payment is otherwise provided for by law, (b) 
the attorney is providing representation through a not-for-profit 
provider of legal services or (c) the attorney has disclaimed responsibil- 
ity in writing at the time the reporter’s service was ordered. The enact- 
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ment of the statute does not preclude a reporter’s recovering directly 
from the client, Elisa Dreier Reporting Corp. v Global Naps Networks, 
Inc., supra. 


C. Corporate Directors and Officers 


A corporate president or other general officer is presumed to have 
authority to enter into contracts in the ordinary course of the 
corporation’s business and his or her acts are binding on the corpora- 
tion against one who does not know of any limitation on the officer’s 
true authority, Goldston v Bandwidth Technology Corp., 52 AD3d 360, 
859 NYS2d 651 (1st Dept 2008); Odell v 704 Broadway Condominium, 
284 AD2d 52, 728 NYS2d 464 (1st Dept 2001); A & M Wallboard, Inc. v 
Marina Towers Associates, 169 AD2d 751, 565 NYS2d 118 (2d Dept 
1991); see 150 Broadway N.Y. Associates, L.P. v Bodner, 14 AD3d 1, 
784 NYS2d 63 (1st Dept 2004). The retention of corporate counsel is 
generally an act within the powers and duties of a corporation’s chief 
executive officer, Goldston v Bandwidth Technology Corp., supra. 


Individual officers or directors are not personally liable on contracts 
entered into on behalf of a corporation if they do not purport to bind 
themselves individually, James T. Kelly Jr., P.E., P.C. v Schroeter, 209 
AD2d 737, 618 NYS2d 146 (3d Dept 1994); Ridgeline Constructors, Inc. 
v Elmira Glass Technology Corp., 183 AD2d 1041, 583 NYS2d 633 (3d 
Dept 1992). Similarly, a member of a limited liability company is not h- 
able for the company’s contractual obligations by virtue of his or her 
status as member, Board of Managers of 325 Fifth Ave. Condominium v 
Continental Residential Holdings LLC, 149 AD3d 472, 52 NYS3d 44 
(1st Dept 2017); Matias ex rel. Palma v Mondo Properties LLC, 43 
AD3d 367, 841 NYS2d 279 (1st Dept 2007). However, unambiguous 
language in a guarantee signed by a corporate president can bind him 
or her personally, PNC Capital Recovery v Mechanical Parking Systems, 
Inc., 283 AD2d 268, 726 NYS2d 394 (1st Dept 2001). There must be 
clear and explicit evidence of the officer’s intention to substitute or add 
his or her personal liability, GMS Batching, Inc. v TADCO Const. Corp., 
120 AD3d 549, 992 NYS2d 264 (2d Dept 2014). Thus, where the docu- 
ment in question was not labeled “personal guarantee” and there was 
nothing in the body of the document to suggest that the signer was 
personally guaranteeing the loan, the defendant’s signature under his 
title as corporate officer could indicate that he had signed only in his 
corporate capacity, Red-Kap Sales, Inc. v Northern Lights Energy 
Products, Inc., 94 AD3d 1281, 942 NYS2d 283 (3d Dept 2012); see GMS 
Batching, Inc. v TADCO Const. Corp., 120 AD3d 549, 992 NYS2d 264 
(2d Dept 2014) (corporate officer who signs contract as agent for corpora- 
tion not liable unless it clearly appears that officer intended to be 
personally bound); Salzman Sign Co. v Beck, 10 NY2d 63, 217 NYS2d 
55, 176 NE2d 74 (1961) (“where individual responsibility is demanded 
the nearly universal practice is that the officer signs twice—once as an 
officer and again as an individual”); Stuyvesant Plaza, Inc. v Emizack 
LLC., 307 AD2d 640, 763 NYS2d 146 (3d Dept 2003). To be distinguished 
are situations in which an individual has merely added his or her 
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corporate title while signing a document that contains language identify- 
ing the individual as a personal guarantor, Stuyvesant Plaza, Inc. v 
Emizack LLC, supra. In those situations, the signer will be deemed 
personally responsible as a matter of law, id. In determining whether 
the person who signed an agreement may be held liable in his or her in- 
dividual capacity, it is not sufficient to look only at the signature line. 
What is written on the signature line must be understood in light of the 
entire agreement, Wormser, Kiely, Galef & Jacobs, LLP v Frumkin, 125 
AD3d 516, 5 NYS3d 9 (1st Dept 2015). 


For a discussion of the legal principals governing the liability of 
corporate owners for the contractual obligations of the corporation, see 
PJI 2:266. 


D. Successor Corporations 


Successor corporations are subject to liability for breach of contract 
pursuant to the same rules that govern the liability of a successor 
corporation for the torts of its predecessor, Kretzmer v Firesafe Products 
Corp., 24 AD3d 158, 805 NYS2d 340 (1st Dept 2005); see Fitzgerald v 
Fahnestock & Co., Inc., 286 AD2d 573, 730 NYS2d 70 (1st Dept 2001) 
(de facto merger results in successor liability). Thus, a purchasing 
corporation will not be liable unless (a) it expressly or impliedly as- 
sumed the predecessor’s liability; (b) there was a consolidation or merger 
of the seller and purchaser; (c) the purchaser corporation was a mere 
continuation of the selling corporation; or (d) the transaction was 
entered into fraudulently to escape such obligations, Schumacher v 
Richards Shear Co., Inc., 59 NY2d 239, 464 NYS2d 437, 451 NE2d 195 
(1983); see Tap Holdings, LLC v Orix Finance Corp., 109 AD8d 167, 970 
NYS2d 178 (1st Dept 2013) (mere continuation doctrine). The mere hir- 
ing of some of the predecessor’s employees is insufficient to raise a tri- 
able issue regarding continuity of management, Kretzmer v Firesafe 
Products Corp., supra. 


E. Corporation by Estoppel 


The doctrine of corporation by estoppel operates in cases where the 
defendant seeks to avoid liability by claiming that the plaintiff is not a 
lawful corporate entity. If the parties have had business dealings, the 
defendant has benefited from those business dealings and the plaintiffs 
corporate status is not relevant to the business dealings, the defendant 
may be estopped from raising the lawfulness of plaintiff's corporate 


status as a defense, Boslow Family Ltd. Partnership v Glickenhaus & 
Co., 7 NY3d 664, 827 NYS2d 94, 860 NE2d 711 (2006); see Rubenstein v 
Mayor, 41 AD3d 826, 839 NYS2d 170 (2d Dept 2007). 


F. Aiders and Abettors 


There is no cause of action for aiding and abetting a breach of 
contract, Markowits v Friedman, 144 AD3d 9938, 42 NYS3d 218 (2d 
Dept 2016); Pomerance v McGrath, 124 AD3d 481, 2 NYS3d 436 (1st 
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Dept 2015); Purvi Enterprises, LLC v New York, 62 AD3d 508, 879 
NYS2d 410 (1st Dept 2009). 


G. Securitized Parties 


Where a contracting party has securitized its receivables but has 
retained its ownership interest in the accounts, that party continues to 
have standing to sue for nonpayment or late payment by the other 
party, American Exp. Bank FSB v Najieb, 125 AD3d 470, 4 NYS3d 6 
(1st Dept 2015). 


H. Partners and Joint Venturers 


Liability under a contract can arise even in the absence of privity 
where the defendant is in a joint venture or partnership with a signa- 
tory to the contract, Alper Restaurant, Inc. v Catamount Development 
Corp., 137 AD3d 1559, 29 NYS3d 604 (38d Dept 2016); see Griffith 
Energy, Inc. v Evans, 85 AD3d 1564, 925 NYS2d 282 (4th Dept 2011). 


I. Third Party Beneficiaries 
1. In General 


A third party may sue as a beneficiary on a contract made for its 
benefit, Dormitory Authority v Samson Construction Co., 30 NY3d 704, 
70 NYS3d 8938, 94 NE3d 456 (2018). However, an intent to benefit the 
third party must be shown, and, absent such intent, the third party is 
merely an incidental beneficiary with no right to enforce the particular 
contract, id; see U.S. Education Loan Trust IV, LLC v Bank of New 
York Mellon, 179 AD3d 447, 117 NYS3d 184 (1st Dept 2020) (purported 
beneficiary not within categories named in contract); MPEG LA, LLC v 
Samsung Electronics Co., Ltd., 166 AD3d 13, 86 NYS3d 4 (1st Dept 
2018) (patent pool’s licensing administrator was intended third party 
beneficiary of pooling agreement among licensors of patents, even 
though it was not a signatory to pooling agreement; pooling agreement 
explicitly referred to administrator and granted it enforceable rights). 
One who seeks to maintain an action for breach of contract as a third 
party beneficiary must establish that 1) there is an existing valid and 
binding contract between the signatories, 2) the contract was intended 
for the third party’s benefit, and 3) the benefit to the third party is suf- 
ficiently immediate, rather than incidental, to indicate the assumption 
by the contracting parties of a duty to compensate that party if the ben- 
efit is lost, Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 919 
NYS2d 465, 944 NE2d 1104 (2011); Mendel v Henry Phipps Plaza West, 
Inc., 6 NY3d 783, 811 NYS2d 294, 844 NE2d 748 (2006); Burns Jackson 
Miller Summit & Spitzer v Lindner, 59 NY2d 314, 464 NYS2d 712, 451 
NE2d 459 (1983); see Roosevelt Islanders for Responsible Southtown 
Development v Roosevelt Island Operating Corp., 291 AD2d 40, 735 
NYS2d 83 (1st Dept 2001) (applying Restatement 2d of Contracts, 
§ 302(1)(a) and (b)). Additionally, it must be established that no one 
other than the third party can recover if the promisor breaches the 
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contract or that the language of the contract otherwise clearly evidences 
an intent to permit enforcement by the third party, Dormitory Author- 
ity v Samson Construction Co., supra; Fourth Ocean Putnam Corp. v 
Interstate Wrecking Co., Inc., 66 NY2d 38, 495 NYS2d 1, 485 NE2d 208 
(1985); Artwear, Inc. v Hughes, 202 AD2d 76, 615 NYS2d 689 (1st Dept 
1994); Oursler v Women’s Interart Center, Inc., 170 AD2d 407, 566 
NYS2d 295 (1st Dept 1991). Courts are generally reluctant to construe 
an intent to benefit a third party in the absence of clear contractual 
language evincing such an intent, CWCapital Investments LLC v 
CWCapital Cobalt VR Ltd., 182 AD3d 448, 122 NYS3d 595 (1st Dept 
2020); LaSalle Nat. Bank v Ernst & Young LLP, 285 AD2d 101, 729 
NYS2d 671 (1st Dept 2001). 


A contract provision entitled “No Third Party Beneficiaries” and 
stating that the agreement “is solely for the benefit of the [named party! 
and no other Person... . shall have any rights hereunder... 
precludes third-party beneficiary claims, Banco Espirito Santo, S.A. v 
Concessionaria Do Rodoanel Oeste S.A., 100 AD3d 100, 951 NYS2d 19 
(1st Dept 2012). Similar expressions of intent have also been given ef- 
fect, Greece Cent. School Dist. v Tetra Tech Engineers, Architects & 
Landscape Architects, P.C., 78 AD3d 1701, 911 NYS2d 563 (4th Dept 
2010) (provision stating that nothing therein “shall create a contractual 
relationship with or cause of action in favor of a third party”); First 
Keystone Consultants, Inc. v DDR Const. Services, 74 AD3d 1135, 904 
NYS2d 113 (2d Dept 2010). However, where an agreement explicitly 
referenced and granted enforceable rights to plaintiff third- party, “no 
third-party beneficiary” clause would not be enforced, MPEG LA, LLC v 
Samsung Electronics Co., Ltd., 166 AD3d 13, 86 NYS3d 4 (1st Dept 
2018). Likewise, where an agreement provides that a contracting party 
will indemnify certain identified third-party beneficiaries, a boilerplate 
“no third-party beneficiary” clause will not preclude those identified 
third-party beneficiaries from seeking indemnification from the contract- 
ing party, Diamond Castle Partners IV PRC, L.P. v [AC/InterActiveCorp, 
82 AD3d 421, 918 NYS2d 73 (1st Dept 2011). 


The identity of a third party beneficiary need not be set forth in the 
contract, Internationale Nederlanden (U.S.) Capital Corp. v Bankers 
Trust Co., 261 AD2d 117, 689 NYS2d 455 (1st Dept 1999), or even 
known at the time of its execution so long as the promisee intended to 
benefit a third party, Vargas v Crown Container Co., Inc., 155 AD3d 
989, 65 NYS3d 567 (2d Dept 2017); MK West Street Co. v Meridien 
Hotels, Inc., 184 AD2d 312, 584 NYS2d 310 (1st Dept 1992); see Finch, 
Pruyn & Co. Inc. v M. Wilson Control Services Inc., 239 AD2d 814, 658 
NYS2d 496 (3d Dept 1997). Where performance is rendered directly to 
the third party, it is presumed that the contract was for that party’s 
benefit, Logan-Baldwin v L.S.M. General Contractors, Inc., 94 AD3d 
1466, 942 NYS2d 718 (4th Dept 2012); see Gap, Inc. v Fisher Develop- 
ment, Inc., 27 AD3d 209, 810 NYS2d 456 (1st Dept 2006); Drake v 
Drake, 89 AD2d 207, 455 NYS2d 420 (4th Dept 1982). For that reason, 
courts have generally refused to dismiss breach of contract actions as- 
serted by property owners against subcontractors who performed ser- 
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vices on their property, Logan-Baldwin v L.S.M. General Contractors, 
Inc. supra. 


The following are examples of cases in which third party benefi- 
clary status was rejected: Dormitory Authority v Samson Construction 
Co., 30 NY3d 704, 70 NYS3d 893, 94 NE3d 456 (2018) (municipality not 
third party beneficiary of architectural services contract between state 
agency and architectural firm, where municipality was not only entity 
that could recover under contract and contract neither expressly named 
municipality as beneficiary nor authorized municipality to enforce any 
contractual obligations); DeLine v CitiCapital Commercial Corp., 24 
AD3d 1309, 807 NYS2d 247 (4th Dept 2005) (successor corporation not 
in existence at time contract executed); Cole v Metropolitan Life Ins. 
Co., 273 AD2d 832, 708 NYS2d 789 (4th Dept 2000) (physician not third 
party beneficiary of insurance contract between state and medical 
insurer covering state employees, where, as non-participating provider, 
physician not entitled to receive direct benefits); Fenton v Fenton, 253 
AD2d 844, 678 NYS2d 358 (2d Dept 1998) (daughter not third party 
beneficiary of contract between her father and caterer to provide service 
and food for her wedding); New York Pepsi-Cola Distributors Ass’n, Inc. 
v Pepsico, Inc., 240 AD2d 315, 659 NYS2d 441 (1st Dept 1997) (subli- 
censee not third party beneficiary of contract between licensor and 
direct licensee); Hirsch v Weisman, 189 AD2d 6438, 592 NYS2d 337 (1st 
Dept 1993) (client not third party beneficiary of agreement between 
client’s retained counsel and trial attorney, absent client’s knowledge of 
contractual agreement). In contrast, an agreement between a trust and 
its administrators was held to be intended to benefit the employer 
members of the trust where the purpose of the trust was to provide 
such members with affordable workers’ compensation coverage, State 
Workers’ Compensation Bd. v Wang, 147 AD3d 104, 46 NYS3d 230 (3d 
Dept 2017). 


2. Insurance Policies 


A third party can enforce a policy of insurance only if it demon- 
strates that the parties to the insurance contract intended to insure the 
third party’s interest, Stainless, Inc. v Employers Fire Ins. Co., 69 
AD2d 27, 418 NYS2d 76 (1st Dept 1979), affd for reasons in AD opinion, 
49 NY2d 924, 428 NYS2d 675, 406 NE2d 490 (1980); Sixty Sutton Corp. 
v Illinois Union Ins. Co., 34 AD3d 386, 825 NYS2d 46 (1st Dept 2006); 
State v Liberty Mut. Ins. Co., 23 AD3d 1084, 803 NYS2d 865 (4th Dept 
2005). 


While the original insured is ordinarily not considered a third party 
beneficiary of reinsurance policies despite the insolvency of the insur- 
ers, parties may draft reinsurance policies with specific language operat- 
ing in favor of the original insured, Mercantile & General Reinsurance 
Co., ple. v Colonial Assur. Co., 184 AD2d 177, 591 NYS2d 1015 (1st 
Dept 1992), rev'd on other grounds, 82 NY2d 248, 604 NYS2d 492, 624 
NE2d 629 (1993); see Matter of Liquidation of Union Indem. Ins. Co. of 
New York, 200 AD2d 99, 611 NYS2d 506 (1st Dept 1994), aff'd, 89 
NY2d 94, 651 NYS2d 383, 674 NE2d 313 (1996). 


29 


PJI 4:1 PATTERN JuRY INSTRUCTIONS 


3. Construction Contracts 


Ordinary construction contracts that do not expressly state an 
intention to benefit a third party do not give third parties who contract 
with the promisee the right to enforce the promisee’s contract with an- 
other, Port Chester Elec. Const. Co. v Atlas, 40 NY2d 652, 389 NYS2d 
327, 357 NE2d 983 (1976); Board of Managers of Riverview at College 
Point Condominium III v Schorr Bros. Development Corp., 182 AD2d 
664, 582 NYS2d 258 (2d Dept 1992). Thus, a subcontractor is not a 
third party beneficiary of the contract between the general contractor 
and the owner unless it is shown that the parties intended that their 
contract run to the benefit of the subcontractor, Port Chester Elec. 
Const. Co. v Atlas, supra; see Sky-Lift Corp. v Flour City Architectural 
Metals, Inc., 298 AD2d 214, 748 NYS2d 725 (1st Dept 2002); Residen- 
tial Bd. of Managers of Zeckendorf Towers v Union Square-14th Street 
Associates, 190 AD2d 636, 594 NYS2d 161 (1st Dept 1993). On the 
other hand, an owner was permitted to maintain an action against a 
subcontractor in Logan-Baldwin v L.S.M. General Contractors, Inc., 94 
AD3d 1466, 942 NYS2d 718 (4th Dept 2012). Cases adopting the view 
that the subcontractor’s services are performed only for the benefit of 
the contractor, such as Schuler-Haas Elec. Corp. v Wager Const. Corp., 
57 AD2d 707, 395 NYS2d 272 (4th Dept 1977), and Sybelle Carpet and 
Linoleum of Southampton, Inc. v East End Collaborative, Inc., 167 
AD2d 535, 562 NYS2d 205 (2d Dept 1990), are distinguishable, since 
they addressed situations in which the subcontractor was attempting to 
sue the owner under a contract between the general contractor and the 
owner, Logan-Baldwin v L.S.M. General Contractors, Inc., supra. 


A general contractor who was to be named as an additional insured 
on the comprehensive general liability policy that a subcontractor was 
obligated to procure, is a third party beneficiary of the contract to insure, 
Clapper v Albany, 188 AD2d 774, 591 NYS2d 258 (3d Dept 1992). More- 
over, purchasers of condominiums are third party beneficiaries of a 
contract between the sponsor and engineering and design professionals 
where the documentation including selling documents and the Offering 
Plan manifest the sponsor’s intent to make the unit owners the intended 
beneficiaries, Board of Managers of Astor Terrace Condominium v 
Schuman, Lichtenstein, Claman & Efron, 183 AD2d 488, 583 NYS2d 
398 (1st Dept 1992). Further, a condominium owner was found to be a 
third party beneficiary of an alteration agreement between the owner of 
the unit directly above its unit and the condominium’s board of manag- 
ers where the intent of the agreement was to impart a direct and imme- 
diate benefit to other owners and where the agreement explicitly 
provided that its indemnity provision applied to owners of other units 
in the building, Edge Management Consulting, Inc. v Blank, 25 AD3d 
364, 807 NYS2d 353 (1st Dept 2006). A subsequent and remote 
purchaser of real property is not a third party beneficiary of a contract 
for engineering services between the original owner of the parcel and 
the engineer, Marino v Dwyer-Berry Const. Corp., 1938 AD2d 654, 597 
NYS2d 466 (2d Dept 1993). 


4. Utility Contracts 
Contracts between a utility company and a landlord that do not 
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expressly undertake a duty to supply utility service to third parties, do 
not give commercial tenants contract rights as third party beneficiaries 
even where the tenants are obligated under their leases for apportioned 
electricity costs, Milliken & Co. v Consolidated Edison Co. of New York, 
Inc., 84 NY2d 469, 619 NYS2d 686, 644 NE2d 268 (1994). In Koch v 
Consolidated Edison Co. of New York, Inc., 62 NY2d 548, 479 NYS2d 
163, 468 NE2d 1 (1984), however, Con Edison was held liable to custom- 
ers of the Power Authority of the State of New York (PASNY) where 
Con Edison had expressly undertaken a contractual duty to supply 
electricity for the needs of PASNY’s customers. 


IV. Performance 
A. Conditions Precedent to the Obligation to Perform 


A condition precedent is an act or event, other than a lapse of time, 
which, unless the condition is excused, must occur before a duty to 
perform a promise in the agreement arises, IDT Corp. v Tyco Group, 13 
NY3d 209, 890 NYS2d 401, 918 NE2d 913 (2009); MHR Capital Partners 
LP v Presstek, Inc., 12 NY3d 640, 884 NYS2d 211, 912 NE2d 43 (2009); 
Oppenheimer & Co., Inc. v Oppenheim, Appel, Dixon & Co., 86 NY2d 
685, 686 NYS2d 734, 660 NE2d 415 (1995); Klewin Bldg. Co., Inc. v 
Heritage Plumbing & Heating, Inc., 42 AD3d 559, 840 NYS2d 144 (2d 
Dept 2007); Seaport Park Condominium v Greater New York Mut. Ins. 
Co., 89 AD3d 51, 828 NYS2d 381 (1st Dept 2007). An express condition 
precedent must be literally complied with before the claimant may re- 
cover, MHR Capital Partners LP v Presstek, Inc., supra; Transit 
Management, LLC v Watson Industries, Inc., 23 AD3d 1152, 803 NYS2d 
860 (4th Dept 2005); Preferred Mortgage Brokers, Inc. v Byfield, 282 
AD2d 589, 723 NYS2d 230 (2d Dept 2001); Sulner v G.A. Ins. Co. of 
New York, 224 AD2d 205, 637 NYS2d 144 (1st Dept 1996); see National 
Fuel Gas Distribution Corp. v Hartford Fire Ins. Co., 28 AD3d 1169, 
814 NYS2d 436 (4th Dept 2006). No action for breach of contract lies 
where the party seeking to enforce the contract has failed to perform a 
specified condition precedent, Redwing Construction Co., Inc. v Sexton, 
181 AD3d 1027, 120 NYS3d 215 (3d Dept 2020) (clear and convincing 
evidence required). Thus, the doctrine of substantial performance is 
inapplicable to a condition precedent to the formation of a sublease 
where the agreement specified that there would be no sublease unless 
and until the tenant delivered to the prospective subtenant the prime 
landlord’s written consent to certain tenant work before a specified 
deadline, Oppenheimer & Co., Inc. v Oppenheim, Appel, Dixon & Co., 
supra. 


Whether a condition precedent exists under the terms of a contract 
is a matter of law for the court to decide, Mullany v Munchkin 
Enterprises, Ltd., 69 AD3d 1271, 893 NYS2d 714 (3d Dept 2010). A par- 
ticular term in an agreement may be a promise or a condition depend- 
ing on whether it manifests an intent to act or refrain from acting in a 
particular way (a promise) or refers to an event not certain to occur but 
which must occur or be excused before performance is due (a condition), 
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Merritt Hill Vineyards Inc. v Windy Heights Vineyard, Inc., 61 NY2d 
106, 472 NYS2d 592, 460 NE2d 1077 (1984); see Jacob & Youngs v 
Kent, 230 NY 239, 129 NE 889 (1921); Facilities Development Corp. v 
Nautilus Const. Corp., 156 AD2d 911, 550 NYS2d 127 (38d Dept 1989). 
In other words, to make a provision in a contract a condition precedent 
it must appear from the contract itself that the parties intended the 
provision to operate as such, Torres v D’Alesso, 80 AD3d 46, 910 NYS2d 
1 (1st Dept 2010). It must clearly appear from the contract itself that 
the parties intended a provision to operate as a condition precedent, 
Kass v Kass, 235 AD2d 150, 663 NYS2d 581 (2d Dept 1997), aff'd, 91 
NY2d 554, 673 NYS2d 350, 696 NE2d 174 (1998); Tyndall v Tyndall, 
144 AD3d 1015, 42 NYS3d 250 (2d Dept 2016); Torres v D’Alesso, supra; 
Ashkenazi v Kent South Associates, LLC, 51 AD3d 611, 857 NYS2d 693 
(2d Dept 2008); Lui v Park Ridge at Terryville Ass’n, Inc., 196 AD2d 
579, 601 NYS2d 496 (2d Dept 1993) (contract must); see Squire McBea- 
sley, Inc. v 36th Str, LLC, 938 AD3d 1123, 941 NYS2d 328 (3d Dept 
2012) (law does not favor construction that creates ambiguity). 


The party seeking to enforce a contractual obligation generally has 
the burden of proof with respect to a condition precedent, Curtis Proper- 
ties Corp. v Greif Companies, 212 AD2d 259, 628 NYS2d 628 (1st Dept 
1995). The occurrence of a condition precedent in a contract must be 
proved by the party relying upon it, but only to the extent that it has 
been denied “specifically and with particularity” in the pleadings of the 
opposing party, CPLR 3015(a); 1199 Housing Corp. v International 
Fidelity Ins. Co., 14 AD3d 383, 788 NYS2d 88 (1st Dept 2005); see also 
Igbara Realty Corp. v New York Property Ins. Underwriting Ass’n, 63 
NY2d 201, 481 NYS2d 60, 470 NE2d 858 (1984). However, if plaintiff 
alleges the particulars of its performance and the answer merely denies 
such allegation, plaintiff must prove the performance or occurrence 
even though not specifically denied with particularity, see Allis- 
Chalmers Mfg. Co. v Malan Const. Corp., 30 NY2d 225, 331 NYS2d 636, 
282 NE2d 600 (1972). The performance or occurrence of a condition pre- 
cedent need not be pleaded, CPLR 3015 (a); Arnell Construction 
Corporation v New York City School Construction Authority, 177 AD3d 
595, 112 NYS3d 169 (2d Dept 2019); see Allis-Chalmers Mfg. Co. v 
Malan Const. Corp., supra. 


Parol evidence may be admissible to prove a condition precedent to 
the legal effectiveness of a contract if the condition is not contradictory 
to or at variance with the express terms of the contract, Hicks v Bush, 
10 NY2d 488, 225 NYS2d 34, 180 NE2d 425 (1962); see Bank of Suffolk 
County v Kite, 49 NY2d 827, 427 NYS2d 782, 404 NE2d 1323 (1980); 
Tambe Elec., Inc. v Home Depot U.S.A., Inc., 49 AD8d 1161, 856 NYS2d 
373 (4th Dept 2008). In such cases, the purpose of the parol evidence is 
not to vary the agreement, but rather to establish that the agreement 
never became legally effective, Coffey v E.Nfrastructure Technologies, 
Inc., 96 AD3d 1139, 946 NYS2d 295 (3d Dept 2012); see Libasci v 
Singares, 128 AD3d 1239, 9 NYS3d 715 (8d Dept 2015) (parol evidence 
admissible to show that there was no meeting of minds). 


A party to a contract may not frustrate its performance by bringing 
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about the failure of a condition precedent, A.H.A. General Const., Inc. v 
New York City Housing Authority, 92 NY2d 20, 677 NYS2d 9, 699 
NE2d 368 (1998); Rochester Community Individual Practice Ass’n, Inc. 
v Finger Lakes Health Ins. Co., Inc., 281 AD2d 977, 722 NYS2d 663 
(4th Dept 2001); Creighton v Milbauer, 191 AD2d 162, 594 NYS2d 185 
(1st Dept 1993); see RSB Bedford Associates, LLC v Ricky’s Williams- 
burg, Inc., 91 AD3d 16, 933 NYS2d 3 (1st Dept 2011) (whether non- 
repudiating party was ready, willing and able to perform irrelevant 
where repudiating party frustrated non-repudiating party’s ability to 
perform). 


Clear and unambiguous notice and reporting requirements in a 
construction agreement operate as conditions precedent, Fahs Rolston 
Paving Corp. v Chemung, 43 AD3d 1192, 841 NYS2d 404 (3d Dept 
2007), and are not deemed waived by allegations of prior practice with 
respect to other agreements, A.H.A. General Const., Inc. v New York 
City Housing Authority, 92 NY2d 20, 677 NYS2d 9, 699 NE2d 368 
(1998), or allegations of conversations about concerns over delays, Kings- 
ley Arms, Inc. v Sano Rubin Const. Co., Inc., 16 AD3d 813, 791 NYS2d 
196 (3d Dept 2005); see Three Bros. Roofing Contractors, Inc. v New 
York Housing Authority, 269 AD2d 523, 703 NYS2d 237 (2d Dept 2000). 
However, where the contract does not explicitly require strict compli- 
ance with notice and documentation requirements, nor contain a provi- 
sion prohibiting estoppel or waiver, the defendant’s actual knowledge of 
the claim may establish a waiver of the notice and reporting require- 
ments, G. De Vincentis & Son Const., Inc. v Oneonta, 304 AD2d 1006, 
759 NYS2d 216 (3d Dept 2003). Further, in the context of a transaction 
involving mortgage-backed securities, a notice of nonconforming mort- 
gages was unnecessary where the defendant itself had discovered the 
defect, U.S. Bank Nat. Ass’n v GreenPoint Mortg. Funding, Inc., 147 
AD3d 79, 45 NYS3d 11 (1st Dept 2016). Modifications in cases involving 
private contracts may serve to modify or eliminate contract provisions 
requiring written notice, Barsotti’s, Inc. v Consolidated Edison Co. of 
New York, Inc., 254 AD2d 211, 680 NYS2d 88 (1st Dept 1998). For a 
discussion of oral modifications and the Statute of Frauds, see discus- 
sion infra. 


Compliance with a contract provision in a transaction involving 
mortgage-backed securities that requires a notice of breach as a means 
of triggering the defendant’s opportunity to cure constitutes a condition 
precedent to bringing a breach of contract claim, ACE Securities Corp. v 
DB Structured Products, Inc., 25 NY3d 581, 15 NYS38d 716, 36 NE3d 
623 (2015). A notice of contractual breach that is provided after an ac- 
tion on the breach is commenced by filing a summons with notice is not 
sufficient to trigger the defendant’s obligation to cure, since it does not 
provide sufficient opportunity for such cure, U.S. Bank Nat. Ass’n v 
GreenPoint Mortg. Funding, Inc., 147 AD3d 79, 45 NYS3d 11 (1st Dept 
2016). 


Absent a clear expression to the contrary, a contract provision that 
payment is not due the subcontractor until the owner has paid the gen- 
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eral contractor is to be construed as fixing a time for payment, not as 
establishing a condition precedent for payment, Schuler-Haas Elec. Co. 
v Aetna Cas. & Sur. Co., 40 NY2d 883, 389 NYS2d 348, 357 NE2d 1003 
(1976); see Digesare Mechanical, Inc. v U.W. Marx, INC., 176 AD3d 
1449, 112 NYS3d 306 (8d Dept 2019); North Cent. Mechanical, Inc. v 
Hunt Const. Group, Inc., 48 AD3d 13896, 843 NYS2d 894 (4th Dept 
2007); Otis Elevator Co. v George A. Fuller Co., 172 AD2d 732, 569 
NYS2d 118 (2d Dept 1991); Crown Plastering Corp. v Elite Associates, 
Inc., 166 AD2d 495, 560 NYS2d 694 (2d Dept 1990). Such a provision 
does not indefinitely suspend a subcontractor’s right to payment upon 
the failure of an owner to pay the general contractor and does not violate 
public policy, West-Fair Elec. Contractors v Aetna Cas. & Sur. Co., 87 
NY2d 148, 638 NYS2d 394, 661 NE2d 967 (1995). A pay-when-paid pro- 
vision that forces the subcontractor to assume the risk that the owner 
will fail to pay the general contractor is void and unenforceable as con- 
trary to public policy as set forth in Lien Law § 34, West-Fair Elec. 
Contractors v Aetna Cas. & Sur. Co., supra; Digesare Mechanical, Inc. v 
U.W. Marx, INC., supra; J & K Plumbing & Heating Co. v William H. 
Lane, Inc., 13 AD3d 856, 786 NYS2d 253 (8d Dept 2004); American 
Bldg. Supply Corp. v Avalon Properties, Inc., 8 AD3d 515, 779 NYS2d 
517 (2d Dept 2004). However, in a building project on land owned by 
the Oneida Indian Nation, a contract provision expressly providing that 
payment to the contractor is a condition precedent to the contractor’s 
obligation to pay the subcontractor, the provision will be enforced 
because the subcontractor does not have rights under the Lien Law, 
Cives Corp. v Hunt Const. Group, Inc., 91 AD3d 1178, 987 NYS2d 426 
(3d Dept 2012). A contract that makes the general contractor merely 
the owner’s agent for the purpose of making payment is contrary to 
public policy because the owner’s default would result in no payment to 
the subcontractor, Blandford Land Clearing Corp. v National Union 
Fire Ins. Co. of Pittsburgh, Pa., 260 AD2d 86, 698 NYS2d 237 (1st Dept 
1999). 


Where a real estate contract states that it is “subject to” or 
“contingent upon” the approval of each party’s attorney within a speci- 
fied period and no further limitations on approval appear in the 
contract, this language means that no vested rights are created by the 
contract before the contingency period expires and that an attorney for 
either party may timely disapprove the contract for any reason or no 
stated reason, Moran v Erk, 11 NY38d 452, 872 NYS2d 696, 901 NE2d 
187 (2008). However, the First Department has held that the rule 
permitting parol evidence to prove the existence of an oral side agree- 
ment creating a condition precedent is not applicable to fully executed 
contracts for the sale of real estate containing broad merger clauses, 
particularly where the merger clause specifies that neither party has 
relied on any statement not set forth in the written agreement, Torres v 
D’Alesso, 80 AD3d 46, 910 NYS2d 1 (1st Dept 2010). The Torres court 
noted its disagreement with the contrary Second Department holding in 
Procopis v G. P. P. Restaurants, Inc., 43 AD2d 974, 352 NYS2d 230 (2d 
Dept 1974), and further noted that its decision was not inconsistent 
with the First Department decision in Mack-Lowe v Picault-Cadet, 33 
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AD3d 504, 823 NYS2d 55 (1st Dept 2006), because the issue was not 
directly argued in that case. 


Parties may enter into a binding contract under which the obliga- 
tions of the parties are conditioned on the negotiation of future agree- 
ments, IDT Corp. v Tyco Group, S.A.R.L., 283 NY8d 497, 991 NYS2d 
074, 15 NE38d 329 (2014). In such a case, the parties are obliged to 
negotiate in good faith, id. But that obligation can come to an end 
without a breach by either party, id. 


B. Performance Excused 
1. Waiver 


A party to a contract may show that performance has been waived, 
Bowen v Horgan, 259 NY 267, 181 NE 567 (1932); see Saperstein v 
Mechanics’ & Farmers’ Savings Bank of Albany, 228 NY 257, 126 NE 
708 (1920); or prevented, Wagner v Derecktor, 306 NY 386, 118 NE2d 
570 (1954); Cameron-Hawn Realty Co. v Albany, 207 NY 377, 101 NE 
162 (1913); Lambert v Schiller, 156 AD3d 1285, 68 NYS38d 195 (8d Dept 
2017) (acceptance of partial, varying performance); HGCD Retail 
Services, LLC v 44-45 Broadway Realty Co., 37 AD3d 48, 826 NYS2d 
190 (1st Dept 2006). Moreover, formal tender of performance is not 
required where, by act or word, the other party has shown that, if made, 
such performance would not be accepted, Strasbourger v Leerburger, 
233 NY 55, 134 NE 834 (1922). 


2. Impossibility 


Impossibility excuses a party’s performance only when the destruc- 
tion of the subject matter of the contract or of the means of performance 
makes performance objectively impossible, Kel Kim Corp. v Central 
Markets, Inc., 70 NY2d 900, 524 NYS2d 384, 519 NE2d 295 (1987); 
Kolodin v Valenti, 115 AD3d 197, 979 NYS2d 587 (1st Dept 2014); 
Warner v Kaplan, 71 AD3d 1, 892 NYS2d 311 (1st Dept 2009); Ahlstrom 
Machinery Inc. v Associated Airfreight Inc., 251 AD2d 852, 675 NYS2d 
161 (3d Dept 1998). Thus, economic inability to perform contractual 
obligations, including insolvency and bankruptcy, is not a valid basis for 
excusing nonperformance, 407 East 61st Garage, Inc. v Savoy Fifth Ave. 
Corp., 23 NY2d 275, 296 NYS2d 338, 244 NE2d 37 (1968); Urban 
Archaeology Ltd. v 207 E. 57th Street LLC, 68 AD3d 562, 891 NYS2d 
63 (1st Dept 2009); DiScipio v Sullivan, 30 AD3d 660, 816 NYS2d 576 
(8d Dept 2006). Similarly, changes in aesthetic vision do not render it 
impractical or impossible to perform an agreement to place an inscrip- 
tion on a public monument, Reed Foundation, Inc. v Franklin D. 
Roosevelt Four Freedoms Park, LLC, 108 AD3d 1, 964 NYS2d 152 (ist 
Dept 2013). 


Where performance becomes impossible because of action taken by 


the government, performance is excused, Metpath Inc. v Birmingham 
Fire Ins. Co. of Pennsylvania, 86 AD2d 407, 449 NYS2d 986 (1st Dept 
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1982). Performance is not excused when circumstances make it impos- 
sible, unless the impossibility results from an unanticipated event that 
could not have been foreseen or guarded against in the contract, Kel 
Kim Corp. v Central Markets, Inc., 70 NY2d 900, 524 NYS2d 384, 519 
NE2d 295 (1987); RW Holdings, LLC v Mayer, 131 AD3d 1228, 17 
NYS8d 171 (2d Dept 2015); Warner v Kaplan, 71 AD3d 1, 892 NYS2d 
311 (1st Dept 2009); Thompson v McQueeney, 56 AD3d 1254, 868 
NYS2d 448 (4th Dept 2008); Lagarenne v Ingber, 273 AD2d 735, 710 
NYS2d 425 (8d Dept 2000); see Kolodin v Valenti, 115 AD3d 197, 979 
NYS2d 587 (1st Dept 2014). The intervening act must be unforeseeable 
even if it is an action of government or the passage of legislation, RW 
Holdings, LLC v Mayer, supra. 


3. Frustration of Purpose 


A party may be excused for failure to perform when the fundamental 
purpose of the contract is frustrated by events beyond the contracting 
parties’ control, Kel Kim Corp. v Central Markets, Inc., 70 NY2d 900, 
524 NYS2d 384, 519 NE2d 295 (1987). “[Tlhe frustrated purpose must 
be so completely the basis of the contract that, as both parties 
understood, without it, the transaction would have made little sense,” 
Jack Kelly Partners LLC v Zegelstein, 140 AD3d 79, 33 NYS3d 7 (1st 
Dept 2016); Crown It Services, Inc. v Koval-Olsen, 11 AD3d 263, 782 
NYS2d 708 (1st Dept 2004); see PPF Safeguard, LLC v BCR Safeguard 
Holding, LLC, 85 AD3d 506, 924 NYS2d 391 (1st Dept 2011). The doc- 
trine of frustration of purpose is not available where the event that 
prevented performance was foreseeable and provision could have been 
made for its occurrence, Warner v Kaplan, 71 AD3d 1, 892 NYS2d 311 
(1st Dept 2009); Rebell v Trask, 220 AD2d 594, 6382 NYS2d 624 (2d 
Dept 1995). However, frustration of a contract may result from a judicial 
interpretation that prevents the contract from being performed, see 
Arons v Charpentier, 36 AD3d 636, 828 NYS2d 482 (2d Dept 2007). 


4. Force Majeure 


A contractual force majeure clause is a clause that excuses nonper- 
formance due to circumstances beyond the control of the parties, Kel 
Kim Corp. v Central Markets, Inc., 70 NY2d 900, 524 NYS2d 384, 519 
NE2d 295 (1987). A force majeure clause is to be narrowly construed 
and, generally, only if the clause specifically includes the event that 
actually prevents a party’s performance will that party be excused, id; 
Reade v Stoneybrook Realty, LLC, 63 AD3d 433, 882 NYS2d 8 (1st Dept 
2009); see Urban Archaeology Ltd. v 207 E. 57th Street LLC, 68 AD3d 
562, 891 NYS2d 63 (1st Dept 2009). 


5. Performance Prevented by a Party 


It is the general rule that a party to a contract cannot rely on the 
failure of another to perform when that party has frustrated or 


prevented the performance, see MHR Capital Partners LP v Presstek, 
Inc., 12 NY3d 640, 884 NYS2d 211, 912 NE2d 43 (2009); ADC Orange, 
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Inc. v Coyote Acres, Inc., 7 NY3d 484, 824 NYS2d 192, 857 NE2d 513 
(2006); Kooleraire Service & Installation Corp. v Board of Ed. of City of 
New York, 28 NY2d 101, 320 NYS2d 46, 268 NE2d 782 (1971); HGCD 
Retail Services, LLC v 44—45 Broadway Realty Co., 37 AD3d 43, 826 
NYS2d 190 (1st Dept 2006). 


C. Time for Performance 


Where the date for completion of a construction project is not stated 
in the contract, the law implies a reasonable time determined based on 
the subject matter of the contract, the situation of the parties, their 
intent, and the circumstances surrounding performance, Teramo & Co., 
Inc. v O’Brien-Sheipe Funeral Home, Inc., 283 AD2d 635, 725 NYS2d 
87 (2d Dept 2001). Whether performance has been delayed beyond a 
reasonable time is a jury question, Lake Steel Erection, Inc. v Egan, 61 
AD2d 1125, 403 NYS2d 387 (4th Dept 1978). Even when the parties 
have agreed that time is of the essence, a party may waive timely per- 
formance under the contract and such waiver may be established from 
the parties’ conduct, Bayview Loan Servicing, LLC v Strauss, 174 AD3d 
1418, 107 NYS3d 200 (4th Dept 2019). 


V. Breach 
A. Breach of Contract Distinguished from Tort 
1. In General 


A breach of contract is not to be considered a tort unless a legal 
duty independent of the contract itself has been violated and the legal 
duty springs from circumstances extraneous to, and not constituting 
elements of, the contract, Dormitory Authority v Samson Construction 
Co., 30 NY3d 704, 70 NYS3d 893, 94 NE8d 456 (2018); Sommer v 
Federal Signal Corp., 79 NY2d 540, 583 NYS2d 957, 593 NE2d 1365 
(1992); Clark-Fitzpatrick, Inc. v Long Island R. Co., 70 NY2d 382, 521 
NYS2d 653, 516 NE2d 190 (1987); Jones v Chenango, 180 AD3d 1199, 
120 NYS3d 441 (3d Dept 2020) (after considering nature of injury, how 
injury occurred and resulting harm, defendants owed plaintiff a duty of 
reasonable care distinct from contractual obligations); D’Ambrosio v 
Engel, 292 AD2d 564, 741 NYS2d 42 (2d Dept 2002); Non-Linear 
Trading Co., Inc. v Braddis Associates, Inc., 243 AD2d 107, 675 NYS2d 
5 (1st Dept 1998); see Sestito v Vickers, 175 AD3d 955, 107 NYS3d 574 
(4th Dept 2019) (allegation that defendants’ alleged breach of construc- 
tion contract arose from lack of due care did not transform breach of 
contract into tort); Gordon v Teramo & Company, Inc., 308 AD2d 432, 
764 NYS2d 144 (2d Dept 2003) (allegation that work was performed in 
less than skillful and workmanlike manner states cause of action for 
breach of contract, not negligence); Saint Patrick’s Home for the Aged 
and Infirm v Laticrete Intern., Inc., 267 AD2d 166, 700 NYS2d 28 (1st 
Dept 1999) (applying principle to construction contract). The focus in 
distinguishing between breach of contract and tort is on whether a 
noncontractual duty was violated, Trustees of Columbia University in 
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City of New York v Gwathmey Siegel and Associates Architects, 192 
AD2d 151, 601 NYS2d 116 (1st Dept 1993); Apple Records, Inc. v Capitol 
Records, Inc., 137 AD2d 50, 529 NYS2d 279 (1st Dept 1988) (summariz- 
ing noncontractual duties giving rise to tort liability). To ascertain 
whether an independent legal duty in tort exists, the court must exam- 
ine the nature of the services performed, whether the defendant 
performed a service affected with a significant public interest, whether 
the failure to perform the service competently can have catastrophic 
consequences, the nature of the injury, how the injury occurred and the 
harm it caused, see Dormitory Authority v Samson Construction Co., 
supra; Sommer v Federal Signal Corp., supra; Sestito v Vickers, supra. 
Where the plaintiff is essentially seeking enforcement of the contractual 
bargain, the action should proceed under a breach-of-contract theory, 
Dormitory Authority v Samson Construction Co., supra; Sommer v 
Federal Signal Corp., supra; see Wilson v Dantas, 173 AD3d 460, 103 
NYS3d 381 (1st Dept 2019). Thus, where the damages alleged were 
clearly within the contemplation of the contract, merely charging a 
breach of a duty of due care does not, without more, transform a simple 
breach of contract into a tort claim, Dormitory Authority v Samson 
Construction Co., supra; Clark-Fitzpatrick, Inc. v Long Island R. Co., 
supra. 


The First Department holds that, in determining whether a contract 
to provide services gives rise to an independent duty of care, the courts 
should consider as one of the “most significant elements” the nature of 
the harm that could result from negligent performance, Verizon New 
York, Inc. v Optical Communications Group, Inc., 91 AD38d 176, 936 
NYS2d 86 (1st Dept 2011). Under that approach, tort liability arises 
only where catastrophic consequences flow from a party’s failure to 
perform its contractual obligations with due care, id (citing New York 
University v Continental Ins. Co., 87 NY2d 308, 689 NYS2d 2838, 662 
NE2d 763 (1995)). The fact that the public may be negatively affected 
by negligent performance is not alone sufficient, Verizon New York, Inc. 
v Optical Communications Group, Inc., supra. 


In Sommer v Federal Signal Corp., 79 NY2d 540, 583 NYS2d 957, 
593 NE2d 1365 (1992), which involved an action between a skyscraper 
owner and its retained fire alarm company, the Court of Appeals found 
a tort duty independent of the contract in light of the nature of the ser- 
vice involved, the manner in which the injury arose, the resulting injury, 
the significant public interest associated with the service, and the cata- 
strophic consequences that could result from the failure to perform 
carefully, see Reade v SL Green Operating Partnership, LP, 30 AD3d 
189, 817 NYS2d 230 (1st Dept 2006) (tort liability existed independent 
of contract for landlord’s alleged failure to protect building’s sprinkler 
system from freezing in violation of statutory duty imposed by Multiple 
Dwelling Law § 78); Trustees of Columbia University in City of New 
York v Gwathmey Siegel and Associates Architects, 192 AD2d 151, 601 
NYS2d 116 (1st Dept 1993) (tort duty existed independent of contract 
for architectural services involving facade construction for tall building 
in heavily trafficked public area of college campus). In contrast, a health 
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insurer did not owe a tort duty to perform its contractual obligations to 
its insureds with reasonable care because the contracts of insurance did 
not create a relationship for which a duty to the plaintiff was owed sep- 
arate from the contractual obligations, Logan v Empire Blue Cross and 
Blue Shield, 275 AD2d 187, 714 NYS2d 119 (2d Dept 2000). Likewise, 
because its services did not implicate the public interest, a company 
that contracted to monitor a bank’s burglar alarm system had no tort 
duty separate and apart from the obligations arising from the contract, 
Abacus Federal Savings Bank v ADT Sec. Services, Inc., 18 NY3d 675, 
944 NYS2d 443, 967 NE2d 666 (2012); see Dormitory Authority v 
Samson Construction Co., 30 NY3d 704, 70 NYS3d 893, 94 NE3d 456 
(2018) (tort claim was duplicative of breach of contract claim where 
damages sought in tort were within contemplation of contracting par- 
ties; plaintiff alleged no injury in tort that was not encompassed by 
breach of contract claim). 


For a detailed analysis of whether or not a breach of contract can 
ever give rise to an action for fraud, see PJI 3:20. 


Even where tort liability is available, recovery in negligence is un- 
available for purely economic loss, see Verizon New York, Inc. v Optical 
Communications Group, Inc., 91 AD3d 176, 9836 NYS2d 86 (1st Dept 
2011). This rule reflects the principle that damages arising from the 
failure of the bargained-for consideration to meet the expectations of 
the parties are recoverable in contract, not tort, regardless of whether 
the claim is based on product nonperformance or negligent performance 
of services, id. The economic-loss rule does not distinguish between the 
liability of product manufacturers and product installers for damages 
relating to the expectations of contracting parties, id. For a further 
discussion of the principle that plaintiffs may not recover for purely eco- 
nomic loss in tort, see PJI 4:20. 


2. Liability to Third Parties 


A breach of a contractual obligation will give rise to tort liability to 
injured third parties only in limited circumstances, see Espinal v 
Melville Snow Contractors, Inc., 98 NY2d 136, 746 NYS2d 120, 773 
NE2d 485 (2002); Palka v Servicemaster Management Services Corp., 
83 NY2d 579, 611 NYS2d 817, 634 NE2d 189 (1994); Eaves Brooks 
Costume Co., Inc. v Y.B.H. Realty Corp., 76 NY2d 220, 557 NYS2d 286, 
556 NE2d 1093 (1990). 


There are three situations in which a party to a contract to render 
services may be liable in tort to third parties, Espinal v Melville Snow 
Contractors, Inc., 98 NY2d 136, 746 NYS2d 120, 773 NE2d 485 (2002); 
see Rahim v Sottile Sec. Co., 32 AD8d 77, 817 NYS2d 33 (1st Dept 
2006). The first is where the contracting party, in failing to exercise rea- 
sonable care, “launches a force or instrument of harm” or, in other 
words, “[e]xacerbatles] or creatles] a dangerous condition,” Espinal v 
Melville Snow Contractors, Inc., supra; see H.R. Moch Co. v Rensselaer 
Water Co., 247 NY 160, 159 NE 896 (1928); Belmer v HHM Associates, 
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Inc., 101 AD3d 526, 957 NYS2d 16 (1st Dept 2012) Gury entitled to find 
that contractor created dangerous condition by leaving hole in road it 
had contracted to improve). The second is where the plaintiff detrimen- 
tally relies on the continued performance of the contracting party’s 
duties, see Eaves Brooks Costume Co., Inc. v Y.B.H. Realty Corp., 76 
NY2d 220, 557 NYS2d 286, 556 NE2d 1093 (1990). The third is where 
the contracting party has entirely displaced the other party’s duty to 
safely maintain the premises, see Palka v Servicemaster Management 
Services Corp., 83 NY2d 579, 611 NYS2d 817, 634 NE2d 189 (1994). In 
those situations, the nexus between the defendant’s contractual obliga- 
tion and the non-contracting plaintiff's injury must be direct and 
demonstrable, not incidental or merely collateral, Palka v Servicemaster 
Management Services Corp., supra. Applying these principles in Espinal 
v Melville Snow Contractors, Inc., supra, the Court held that a snow re- 
moval company should not be held liable in tort to a third party who 
was injured as a result of a fall on the premises. Similarly, a security 
guard company that contracted with a retail store to provide service did 
not owe a duty to protect a store employee from an assault by a 
trespasser in the store since the employee was not an intended third- 
party beneficiary under the contract and none of the exceptions in 
Espinal were applicable, Rahim v Sottile Sec. Co., supra. For a further 
discussion of a tort duty arising from a contractual relationship, see PJI 
2:12, Comment. 


B. Anticipatory Repudiation 
1. In General 


An anticipatory breach of contract occurs where a promisor, before 
the time fixed in the contract for performance has arrived, repudiates a 
contractual duty, Princes Point LLC v Muss Development L.L.C., 30 
NY3d 127, 65 NYS3d 89, 87 NE38d 121 (2017). An anticipatory breach 
may take the form either of (1) a statement by the obligor to the obligee 
indicating that the obligor will commit a breach that would give the 
obligee a claim for damages for total breach or (2) a voluntary affirma- 
tive act which renders the obligor unable or apparently unable to 
perform without such a breach, Princes Point LLC v Muss Development 
L.L.C., supra (citing PJI); Norcon Power Partners, L.P. v Niagara 
Mohawk Power Corp., 92 NY2d 458, 682 NYS2d 664, 705 NE2d 656 
(1998); see Union Ins. Co. of Philadelphia v Central Trust Co. of New 
York, 157 NY 633, 52 NE 671 (1899); Gardiner Intern., Inc. v J.W. 
Townsend & Associates, Inc., 13 AD3d 246, 788 NYS2d 312 (1st Dept 
2004); Computer Possibilities Unlimited, Inc. v Mobil Oil Corp., 301 
AD2d 70, 747 NYS2d 468 (1st Dept 2002). 


In order to establish a claim of anticipatory repudiation based on a 
refusal to perform, the refusal must be clear and unqualified and must 
be a refusal to perform with respect to the entire contract, Highbridge 
Development BR, LLC v Diamond Development, LLC, 67 AD8d 1112, 
888 NYS2d 654 (3d Dept 2009). Bringing an action for a declaratory 
judgment regarding the rights and obligations of a contract does not 
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constitute an anticipatory repudiation because such an action merely 
seeks to define the rights and obligations of the parties, Princes Point 
LLC v Muss Development L.L.C., 30 NY3d 127, 65 NYS3d 89, 87 NE3d 
121 (2017). Similarly, seeking judicial approval to avoid a performance 
obligation does not, standing alone, constitute an anticipatory repudia- 
tion of the contract; that a party seeks such relief does not necessarily 
establish that the party will not perform its contractual obligations 
absent judicial approval, Princes Point LLC v Muss Development L.L.C., 
supra (action seeking rescission, reformation or both). 


A wrongful repudiation of the contract by one party before the time 
for performance entitles the nonrepudiating party to choose between 
two options: (1) treat the termination as an anticipatory breach and im- 
mediately claim damages for the breach, or (2) ignore the anticipatory 
breach, continue to perform the agreement and await the repudiating 
party’s response, Strasbourger v Leerburger, 233 NY 55, 134 NE 834 
(1922); Smith v Tenshore Realty, Ltd., 31 AD3d 741, 820 NYS2d 292 
(2d Dept 2006); Velazquez v Equity LLC, 28 AD3d 473, 814 NYS2d 182 
(2d Dept 2006); American Capital Access Service Corp. v Muessel, 28 
AD3d 395, 814 NYS2d 1389 (1st Dept 2006); see Princes Point LLC v 
Muss Development L.L.C., 30 NY38d 127, 65 NYS3d 89, 87 NE3d 121 
(2017); American List Corp. v U.S. News and World Report, Inc., 75 
NY2d 38, 550 NYS2d 590, 549 NE2d 1161 (1989); Tenavision, Inc. v 
Neuman, 45 NY2d 145, 408 NYS2d 36, 379 NE2d 1166 (1978); Long 
Island R. Co. v Northville Industries Corp., 41 NY2d 455, 393 NYS2d 
925, 362 NE2d 558 (1977); Syracuse Orthopedic Specialists, P.C. v 
Hootnick, 42 AD3d 890, 839 NYS2d 897 (4th Dept 2007); Albany Medical 
College v Lobel, 296 AD2d 701, 745 NYS2d 250 (8d Dept 2002). Where 
one party repudiates a contract and the nonbreaching party does not 
treat the contract as terminated but instead affirms the contract, the 
nonbreaching party remains obligated to perform under the contract, 
see Computer Possibilities Unlimited, Inc. v Mobil Oil Corp., 301 AD2d 
70, 747 NYS2d 468 (1st Dept 2002). The election to affirm the contract 
presupposes knowledge of the repudiation, id. When a party believes 
that the contract has been breached, that party may give timely notice 
to the other party and then continue its own performance, Syracuse Or- 
thopedic Specialists, P.C. v Hootnick, supra; Albany Medical College v 
Lobel, supra. Although a party in that position does not waive the right 
to sue for breach, it does surrender the right to terminate later based on 
the breach, Syracuse Orthopedic Specialists, P.C. v Hootnick, supra; 
Albany Medical College v Lobel, supra; see New York Tel. Co. v 
Jamestown Tel. Corporation, 282 NY 365, 26 NE2d 295 (1940). 


The doctrine of anticipatory repudiation is applicable to bilateral 
contracts that contemplate some future performance by the non- 
breaching party, American List Corp. v U.S. News and World Report, 
Inc., 75 NY2d 38, 550 NYS2d 590, 549 NE2d 1161 (1989); Gardiner 
Intern., Inc. v J.W. Townsend & Associates, Inc., 13 AD3d 246, 788 
NYS2d 312 (1st Dept 2004) (doctrine applies to partnership agree- 
ments); see UCC § 2-610 (sale of goods). In cases of anticipatory breach, 
the non-repudiating party need not tender performance, Gjonaj v Sines, 
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69 AD3d 1188, 896 NYS2d 176 (38d Dept 2010). The doctrine relieves 
the nonrepudiating party of its obligation of future performance and 
entitles that party to recover the present value of its damages resulting 
from the repudiating party’s breach, American List Corp. v U.S. News 
& World Report, Inc., supra; Marks v Smith, 65 AD3d 911, 885 NYS2d 
463 (1st Dept 2009); Computer Possibilities Unlimited, Inc. v Mobil Oil 
Corp., 301 AD2d 70, 747 NYS2d 468 (1st Dept 2002). However, the non- 
repudiating party ordinarily must show that it was ready, willing and 
able to perform, regardless of whether that party is seeking specific per- 
formance or money damages, Pesa v Yoma Development Group, Inc., 18 
NY3d 527, 942 NYS2d 1, 965 NE2d 228 (2012); see Yu Ling Hu v Zapas, 
108 AD3d 621, 969 NYS2d 491 (2d Dept 2013); see also RSB Bedford 
Associates, LLC v Ricky’s Williamsburg, Inc., 91 AD3d 16, 933 NYS2d 3 
(1st Dept 2011) (whether non-repudiating party was ready, willing and 
able to perform irrelevant where contract provided for contingency that 
non-repudiating party might not be ready, willing and able to perform, 
and contract was repudiated before condition arose). Where the seller is 
seeking to retain the buyer’s down payment, the seller’s obligation to 
prove readiness, willingness and ability to perform is excused if the in- 
ability to perform stems from the failure to obtain contractually-required 
approvals, at least in cases where the non-repudiating seller made a 
significant effort to obtain the approvals before the repudiation oc- 
curred, Princes Point LLC v Muss Development L.L.C., 188 AD3d 112, 
24 NYS38d 292 (1st Dept 2016). The obligation to prove readiness, 
willingness and ability to perform may be excused where it would 
impose on the non-repudiating party the “perhaps impossible burden of 
showing what its financial condition would have been for many years to 
come,” id. Thus, in American List Corp. v U.S. News and World Report, 
Inc., supra, the Court of Appeals held that the obligation to prove the 
ability to perform in the future was excused where the non-repudiating 
party, a mailing list supplier, had promised to supply mailing lists to 
the repudiating party over a ten-year-period. To the extent that the 
holding in American List Corp. has been interpreted to excuse the 
obligation to prove the ability to perform when the non-repudiating 
party is seeking monetary relief rather than specific performance, see 
Karo v Paine, 55 AD3d 679, 865 NYS2d 654 (2d Dept 2008); G.G.F. 
Properties, LLC v Yu Mi Hong, 284 AD2d 427, 726 NYS2d 454 (2d Dept 
2001); Ehrenpreis v Klein, 260 AD2d 532, 688 NYS2d 239 (2d Dept 
1999); 150/160 Associates v Mojo-Stumer Architects, Inc., P.C., 174 
AD2d 658, 571 NYS2d 520 (2d Dept 1991), the Court of Appeals 
expressly rejected that interpretation in Pesa v Yoma Development 
Group, Inc., supra. 


An anticipatory repudiation can be grounded upon a finding that 
the other party has attempted to avoid its obligations by advancing an 
untenable interpretation of the contract, IBM Credit Financing Corp. v 
Mazda Motor Mfg. (USA) Corp., 92 NY2d 989, 684 NYS2d 162, 706 
NE2d 1186 (1998); O’Connor v Sleasman, 37 AD3d 954, 830 NYS2d 377 
(3d Dept 2007), or has communicated its intent to perform only upon 
the satisfaction of extra-contractual conditions, SPI Communications, 
Inc. v WTZA-TV Associates Ltd. Partnership, 229 AD2d 644, 644 NYS2d 


42 


ConTRACTS PJI 4:1 


788 (3d Dept 1996); see Created Gemstones, Inc. v Union Carbide Corp., 
47 NY2d 250, 417 NYS2d 905, 391 NE2d 987 (1979). 


With regard to contracts involving the sale of goods, pursuant to 
UCC § 2-610, an aggrieved party may wait a commercially reasonable 
time for performance or immediately deem the contract breached, QK 
Healthcare, Inc. v InSource, Inc., 108 AD3d 56, 965 NYS2d 133 (2d 
Dept 2013). If the aggrieved party chooses the former option, the stat- 
ute of limitations does not begin to run immediately, QK Healthcare, 
Inc. v InSource, Inc., supra. Rather, it is measured from the expiration 
of a reasonable time for performance, an event that depends on the 
facts and circumstances on the particular case, id. In contrast, where 
the contract provides a specific time for performance, the limitations pe- 
riod begins to run from the day fixed for performance, id. 


The UCC also provides that, where one party to a contract has rea- 
sonable grounds to believe that the other party will commit a breach by 
non-performance, that party may demand adequate assurance of perfor- 
mance, UCC § 2-609. That doctrine has been extended to long-term 
commercial contracts, at least in cases between corporate entities that 
are complex and “not reasonably susceptible of all security features be- 
ing anticipated, bargained for and incorporated in the original contract,” 
Norcon Power Partners, L.P. v Niagara Mohawk Power Corp., 92 NY2d 
458, 682 NYS2d 664, 705 NE2d 656 (1998). The Court of Appeals, 
however, has declined to adopt a sweeping rule applying the doctrine to 
all contractual relationships, Norcon Power Partners, L.P. v Niagara 
Mohawk Power Corp., supra, and, in Bank of New York v River Terrace 
Associates, LLC, 23 AD3d 308, 804 NYS2d 728 (1st Dept 2005), the 
court refused to apply the doctrine to a long-term construction loan 
agreement, see Peng v Willets Point Asphalt Corp., 81 AD3d 618, 915 
NYS2d 878 (2d Dept 2011) (declining to apply doctrine to contract for 
sale of real property). 


2. Contracts for the Sale and Lease of Real Property 


Where a buyer commits an anticipatory breach of a real property 
sale contract by repudiating the obligation to purchase, the seller is 
relieved of any duty to tender performance or wait for the time of per- 
formance to arrive before suing or agreeing to sell the property to some- 
one else, Bucciero v Li, 191 AD2d 887, 594 NYS2d 876 (3d Dept 1993); 
see Belle Harbor Washington Hotel, Inc. v Jefferson Omega Corp., 17 
AD3d 612, 795 NYS2d 597 (2d Dept 2005) (seller relieved from perform- 
ing remaining obligations where buyer unilaterally repudiated). Where 
the buyer’s conduct constitutes an anticipatory breach of a real property 
sale, the seller is entitled to retain the down payment as liquidated 
damages pursuant to the contract of sale, Princes Point LLC v Muss 
Development L.L.C., 1388 AD3d 112, 24 NYS38d 292 (1st Dept 2016), 
rev'd on other grounds, 30 NY3d 127, 65 NYS3d 89, 87 NE3d 121 (2017); 
Warner v Kaplan, 71 AD3d 1, 892 NYS2d 311 (1st Dept 2009); Zullo v 
Varley, 57 AD3d 536, 868 NYS2d 290 (2d Dept 2008); Hegner v Reed, 2 
AD3d 683, 770 NYS2d 87 (2d Dept 2003) (buyers’ failure to tender per- 
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formance and provide seller reasonable time to deliver premises in 
vacant and “broom clean” condition bars them from recovering deposit); 
Vitolo v O’Connor, 223 AD2d 762, 636 NYS2d 163 (3d Dept 1996) (seller 
entitled to retain entire down payment where parties dealt at arm’s 
length and there was no evidence of overreaching); Klein v Opert, 218 
AD2d 784, 631 NYS2d 70 (2d Dept 1995) (buyer’s knowing failure to 
provide reasonable time for seller to obtain necessary certificates and 
permits entitled seller to retain down payment together with interest 
from date of anticipatory breach). In an appropriate case, the seller may 
also obtain benefit-of-the-bargain damages, White v Farrell, 20 NY3d 
487, 964 NYS2d 467, 987 NE2d 244 (2013) (seller may obtain benefit-of- 
the bargain damages measured by difference between contract price 
and fair market value at time of breach). 


Where a seller has repudiated a real estate contract, the buyer 
seeking either specific performance or damages must show that it was 
ready, willing and able to complete the transaction, Pesa v Yoma 
Development Group, Inc., 18 NY3d 527, 942 NYS2d 1, 965 NE2d 228 
(2012) (rejecting Karo v Paine, 55 AD3d 679, 865 NYS2d 654 (2d Dept 
2008), and Ehrenpreis v Klein, 260 AD2d 532, 688 NYS2d 239 (2d Dept 
1999), and adopting as “correct” Scull v Sicoli, 247 AD2d 852, 668 
NYS2d 827 (4th Dept 1998), and Madison Investments, Inc. v Cohoes 
Associates, 176 AD2d 1021, 574 NYS2d 980 (38d Dept 1991)). However, 
such a showing need not be made where the buyer is merely seeking 
return of the down payment, Princes Point LLC v Muss Development 
L.L.C., 188 AD3d 112, 24 NYS3d 292 (1st Dept 2016), rev’d on other 
grounds, 30 NY3d 127, 65 NYS3d 89, 87 NE38d 121 (2017). 


A landlord cannot recover for future rent in the absence of an ac- 
celeration clause, Beaumont Offset Corp. v Zito, 256 AD2d 372, 681 
NYS2d 561 (2d Dept 1998); see Long Island R. Co. v Northville 
Industries Corp., 41 NY2d 455, 3938 NYS2d 925, 362 NE2d 558 (1977); 
see also Runfola v Cavagnaro, 78 AD3d 1035, 910 NYS2d 910 (2d Dept 
2010) (absent acceleration clause in lease, lease guarantor not liable for 
unaccrued rent). 


The doctrine of anticipatory breach can be applied to leases that 
impose mutually interdependent obligations on the parties, Pitcher v 
Benderson-Wainberg Associates II, Ltd. Partnership, 277 AD2d 586, 
715 NYS2d 104 (3d Dept 2000) (doctrine applicable to lease requiring 
landlord to repair structural components of building and maintain com- 
mon areas and requiring tenant to operate the business for which 
premises had been leased). 


3. Other Contracts 


Courts have been reluctant to find that an insurer’s improper 
disclaimer constitutes a “repudiation” as opposed to a “run-of-the-mill 
breach.” It is only where the insurer disclaims its intention or duty to 
shape its conduct in accordance with the terms of the insurance contract 
that courts have found the act to constitute a repudiation, Seward Park 
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Housing Corp. v Greater New York Mut. Ins. Co., 438 AD3d 238, 836 
NYS2d 99 (1st Dept 2007). 


There is no cause of action for anticipatory breach of a contract to 
make a testamentary provision, since beneficiaries enjoy only expec- 
tancy interests and not vested legal rights, Brown v Brown, 12 AD3d 
176, 785 NYS2d 417 (1st Dept 2004); see Blackmon v Estate of Battcock, 
78 NY2d 735, 579 NYS2d 642, 587 NE2d 280 (1991); Matter of Campi- 
one, 58 AD3d 1032, 872 NYS2d 210 (3d Dept 2009). 


Where the plaintiff claims damages based on an anticipatory 
repudiation by defendant, the following charge should be given. Where 
there is a dispute as to whether the parties had a contract or what the 
contractual obligations were, PJI 4:1 should be charged: 


PJI 4:1.2 


As you have heard, the plaintiff AB claims that 
(he, she it) is entitled to recover damages resulting 
from the defendant CD’s breach of (his, her, its) 
contractual duties because, before the time that 
CD was required to [state defendant’s contractually 
promised performance, such as: provide the agreed- 
upon services, transfer the property], CD [state 
words or actions that plaintiff alleges constituted an 
anticipatory breach). 


A party to a contract may breach the contract, 
even before that party was supposed to perform 
its obligations, if the party clearly and uncondi- 
tionally indicates through words or actions or both 
that (he, she, it) will not or, as a result of (his, her, 
its) voluntary actions, cannot do what (he, she, it) 
was required to do under the contract. In that sit- 
uation, the breach is called an anticipatory repu- 
diation of the contract. Where the time for a party 
to perform (his, her, its) contract obligations has 
not yet occurred, that party’s words or actions may 
be considered an anticipatory repudiation of the 
contract only if they clearly and unconditionally 
indicate an intention not to do what (he, she, it) 
was required to do under the contract, or an in- 
ability to perform those requirements due to the 
party’s voluntary actions. 


AB has the burden of proving, by a preponder- 
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ance of the evidence, (1) that CD repudiated the 
contract in advance by clearly and uncondition- 
ally indicating, through words or actions or both, 
that CD would not or, as a result of (his, her, its) 
voluntary actions, could not do what (he, she, it) 
was required to do under the contract, (2) that AB 
was ready, willing and able to do what (he, she, it) 
was required to do under the contract; and (3) that 
AB sustained damages because of CD’s repudia- 
tion of the contract. 


If you decide (1) that CD [state words or actions 
that plaintiff alleges constituted an anticipatory breach], 
(2) that CD’s (words, actions) clearly and uncondi- 
tionally indicated that CD would not or, as a result 
of (his, her, its) voluntary actions, could not do 
what (he, she, it) was required to do under the 
contract, (3) that AB was ready, willing and able to 
perform (his, her, its) obligations under the con- 
tract, and (4) that AB sustained damages because 
of CD’s repudiation of the contract, you will find 
for AB [state where appropriate: on (his, her, its) 
breach of contract claim] and you will go on to 
consider the amount of AB’s damages. If you decide 
(1) that CD did not [state words or actions that plaintiff 
alleges constituted an anticipatory breach], or (2) that 
CD’s (words, actions) did not clearly or uncondi- 
tionally indicate that CD would not or, as a result 
of (his, her, its) voluntary actions, could not 
perform (his, her, its) obligations under the con- 
tract, or (3) that AB was not ready, willing and able 
to perform (his, her, its) obligations under the 
contract, or (4) that AB did not sustain damages 
because of CD’s repudiation of the contract, you 
will find for CD [state where appropriate: on AB’s 
breach of contract claim] [state where appropriate: 
and you will report to the court]. 


Where a party claims that its obligation to perform under its 
contract is excused because of the other party’s anticipatory repudia- 
tion, the following charge should be given in conjunction with PJI 4:1: 


PJI 4:1.3 


As you have heard, the plaintiff AB claims that 
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the defendant CD breached the contract with AB. 
If you decide that CD breached its contract with 
AB, you must go on to consider whether CD’s 
breach should be excused because of AB’s anticipa- 
tory repudiation of the contract. CD claims that 
(he, she it) was not required to perform (his, her, 
its) obligations under the contract because, before 
the time that CD was required to [state defendant’s 
contractually promised performance, such as: provide 
the agreed-upon services, transfer the property], 
AB [state words or action that defendant alleges consti- 
tuted an anticipatory breach]. 


A party to a contract is not required to perform 
(his, her, its) obligations under the contract if the 
other party clearly and unconditionally indicates, 
through words or actions or both, that (he, she, it) 
will not or, as a result of (his, her, its) voluntary 
actions, cannot do what (he, she, it) was required 
to do under the contract. In that situation, the 
breach is called an anticipatory repudiation of the 
contract. Where the time for a party to perform its 
contract obligations has not yet occurred, that 
party’s words or actions may be considered an 
anticipatory repudiation of the contract only if 
they clearly and unconditionally indicate an inten- 
tion not to do what (he, she, it) was required to do 
under the contract, or an inability to perform 
those requirements due to the party’s voluntary 
actions. 


To excuse (his, her, its) failure to perform (his, 
her, its) obligations under the contract to AB, CD 
has the burden of proving, by a preponderance of 
the evidence, (1) that AB repudiated the contract 
in advance by clearly and unconditionally indicat- 
ing, through words or actions or both, that (he, 
she, it) would not or, as a result of (his, her, its) 
voluntary actions, could not do what AB was 
required to do under the contract, and (2) that CD 
was ready, willing and able to perform (his, her, 
its) obligations under the contract. 


If you decide (1) that AB [state words or actions 
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that defendant alleges constituted an anticipatory 
breach], and (2) that AB’s (words, actions) clearly 
and unconditionally indicated that AB would not 
or, as a result of (his, her, its) voluntary actions, 
could not do what (he, she, it) was required to do 
under the contract, and (3) that CD was ready, will- 
ing and able to perform (his, her, its) obligations 
under the contract, you will find for CD [state where 
appropriate: on AB’s breach of contract claim]. If 
you decide (1) that AB did not [state words or actions 
that defendant alleges constituted an anticipatory 
breach], or (2) that AB’s (words, actions) did not 
clearly or unconditionally indicate that AB would 
not or, as a result of (his, her, its) voluntary ac- 
tions, could not do what (he, she, it) was required 
to do under the contract, or (3) that CD was not 
ready, willing and able to perform (his, her, its) 
obligations under the contract], you will find for 
AB and you will go on to consider AB’s damages 
for CD’s breach of the contract. 


VI. Enforcement 
A. Contract Construction 
1. In General 


A fundamental tenet of contract law is that agreements are 
construed in accordance with the intent of the parties and the best evi- 
dence of the parties’ intent is what they express in their written 
contract, Tomhannock, LLC v Roustabout Resources, LLC, 33 NY3d 
1080, 104 NYS3d 596, 128 NE8d 674 (2019); Marin v Constitution 
Realty, LLC, 28 NY3d 666, 49 NYS3d 39, 71 NE38d 530 (2017); Schron v 
Troutman Sanders LLP, 20 NY3d 430, 963 NYS2d 6138, 986 NE2d 430 
(2013); Goldman v White Plains Center for Nursing Care, LLC, 11 NY3d 
173, 867 NYS2d 27, 896 NE2d 662 (2008); see Hamburg v New York 
University School of Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 
2017) (NYCHRL). In searching for the probable intent of the parties, 
the “fair and reasonable” meaning of the words controls, Sutton v East 
River Sav. Bank, 55 NY2d 550, 450 NYS2d 460, 435 NE2d 1075 (1982); 
Matter of Estate of Shatraw, 66 AD3d 1293, 887 NYS2d 722 (3d Dept 
2009). New York courts regularly refer to dictionaries to determine the 
plain and ordinary meaning of the words in a contract, Ragins v 
Hospitals Ins. Co., Inc., 22 NY3d 1019, 981 NYS2d 640, 4 NE3d 941 
(2013) (citing Merriam-Webster); Violet Realty, Inc. v Amigone, Sanchez 
& Mattrey, LLP, 183 AD3d 1278, 123 NYS3d 384 (4th Dept 2020) 
(consulting Black’s Law Dictionary for meaning of “tangible assets” in 
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lease). When the terms of the contract are clear and unambiguous, the 
intent of the parties must be found within the four corners of the 
contract, Goldman v White Plains Center for Nursing Care, LLC, supra; 
Greenfield v Philles Records, Inc., 98 NY2d 562, 750 NYS2d 565, 780 
NE2d 166 (2002); Georgia Malone & Company, Inc. v E & M Associates, 
163 AD3d 176, 81 NYS3d 387 (1st Dept 2018); see Tomhannock, LLC v 
Roustabout Resources, LLC, supra; Goldstein v AccuScan, Inc., 2 NY3d 
811, 782 NYS2d 50, 815 NE2d 657 (2004); Signature Realty, Inc. v 
Tallman, 2 NY3d 810, 781 NYS2d 259, 814 NE2d 429 (2004); see also 
MPEG LA, LLC v Samsung Electronics Co., Ltd., 166 AD3d 13, 86 
NYS3d 4 (1st Dept 2018); Future Sales, Inc. v Fairfield Mall Ltd. 
Partnership, 175 AD2d 483, 572 NYS2d 528 (3d Dept 1991) (court 
should construe contract with due consideration to execution, circum- 
stances and purpose and give the agreement fair and reasonable inter- 
pretation); Frederick v Clark, 150 AD2d 981, 541 NYS2d 660 (3d Dept 
1989) (same). A complete, clear and unambiguous agreement must be 
enforced according to the plain meaning of its terms, Quadrant 
Structured Products Co., Ltd. v Vertin, 23 NY3d 549, 992 NYS2d 687, 
16 NE3d 1165 (2014); Kolbe v Tibbetts, 22 NY3d 344, 980 NYS2d 903, 3 
NE3d 1151 (2013); see Skanska USA Building Inc. v Atlantic Yards B2 
Owner, LLC, 31 NY3d 1002, 74 NYS3d 805, 98 NE3d 720 (2018); Global 
Reinsurance Corporation of America v Century Indemnity Company, 30 
NY3d 508, 69 NYS3d 207, 91 NE38d 1186 (2017); Nomura Home Equity 
Loan, Inc., Series 2006-FM2, by HSBC Bank USA, National Association 
v Nomura Credit & Capital, Inc., 30 NY3d 572, 69 NYS3d 520, 92 NE3d 
743 (2017); Schron v Troutman Sanders LLP, supra, without reference 
to extrinsic materials outside the four corners of the document, Gold- 
man v White Plains Center for Nursing Care, LLC, supra. Thus, courts 
will enforce the plain and unambiguous language of a contract unless 
such construction produces an absurd or commercially unreasonable 
result or is contrary to the reasonable expectations of the parties, Condor 
Capital Corp. v CALS Investors, LLC, 179 AD3d 592, 118 NYS3d 29 
(1st Dept 2020). see W.W.W. Associates, Inc. v Giancontieri, 77 NY2d 
157, 565 NYS2d 440, 566 NE2d 639 (1990); Georgia Malone & Company, 
Inc. v E & M Associates, supra. In general, consent judgments are 
contracts and the rules of construction applicable to contracts apply, 
Banos v Rhea, 25 NY3d 266, 11 NYS3d 515, 33 NE3d 471 (2015). 


It has been held that punctuation may not by itself create ambigu- 
ity, although it may be used as a guide to resolve an ambiguity, Banco 
Espirito Santo, S.A. v Concessionaria Do Rodoanel Oeste S.A., 100 
AD83d 100, 951 NYS2d 19 (1st Dept 2012). Further, mistakes in gram- 
mar, spelling or punctuation should not be permitted to alter, 
contravene or vitiate the manifest intent of the parties as gleaned from 
the language employed, id. 


In interpreting a contract, primary attention must be given to the 
purpose of the parties in making the contract, Greenfield v Philles 
Records, Inc., 98 NY2d 562, 750 NYS2d 565, 780 NE2d 166 (2002); 
Matter of Herzog, 301 NY 127, 93 NE2d 336 (1950); Madison Ave. 
Leasehold, LLC v Madison Bentley Associates LLC, 30 AD3d 1, 811 
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NYS2d 47 (1st Dept 2006), affd, 8 NY3d 59, 828 NYS2d 254, 861 NE2d 
69 (2006) (in interpreting commercial parties’ guaranty agreement, 
court should be guided by “the reasonable expectations of the parties 
and the business purpose to be served by their contract”), affd, 8 NY3d 
59, 828 NYS2d 254, 861 NE2d 69; see Evans v Famous Music Corp., 1 
NY8d 452, 775 NYS2d 757, 807 NE2d 869 (2004) (focus is ascertaining 
intention of parties at time they entered into contract); MPEG LA, LLC 
v Samsung Electronics Co., Ltd., 166 AD3d 13, 86 NYS3d 4 (1st Dept 
2018) (court must examine parties’ obligations and intentions as 
manifested in entire agreement to give agreement sensible, practical, 
fair, and reasonable construction); Rockwood v Vicarious Visions, Inc., 
44 AD3d 1229, 843 NYS2d 867 (3d Dept 2007) (interpreting the term 
“employment” to give purpose to agreement). When the parties’ purpose 
is ascertained, it takes precedence over all other canons of construction, 
Evans v Famous Music Corp., supra. However, a party’s mere assertion 
that contract language has a particular meaning to him or her is not 
sufficient to raise a triable question of fact where the language is 
otherwise clear, unequivocal and understandable in the context of the 
agreement as a whole, Vesta Capital Management LLC v Chatterjee 
Group, 78 AD3d 411, 910 NYS2d 64 (1st Dept 2010). 


2. Ambiguous Contracts 


When the meaning of a contract is plain and clear, it is entitled to 
be enforced according to its terms, Vintage, LLC v Laws Const. Corp., 
13 NY3d 847, 892 NYS2d 286, 920 NE2d 342 (2009); Samuel v Druck- 
man & Sinel, LLP, 12 NY3d 205, 879 NYS2d 10, 906 NE2d 1042 (2009); 
Beal Sav. Bank v Sommer, 8 NY3d 318, 834 NYS2d 44, 865 NE2d 1210 
(2007); Vermont Teddy Bear Co., Inc. v 538 Madison Realty Co., 1 NY3d 
470, 775 NYS2d 765, 807 NE2d 876 (2004); R/S Associates v New York 
Job Development Authority, 98 NY2d 29, 744 NYS2d 358, 771 NE2d 
240 (2002); see Cortlandt Street Recovery Corp. v Bonderman, 31 NY3d 
30, 73 NYS3d 95, 96 NE3d 191 (2018); Littleton Const. Ltd. v Huber 
Const., Inc., 27 NY3d 1081, 35 NYS3d 681, 55 NE38d 441 (2016); JFK 
Holding Co. LLC v New York, 21 NY3d 722, 977 NYS2d 716, 999 NE2d 
1161 (2018) (plain language of lease enforced regardless of whether one 
party subjected to a hardship as a result of that enforcement), and 
should not be subverted by straining to find an ambiguity, Uribe v 
Merchants Bank of New York, 91 NY2d 336, 670 NYS2d 393, 693 NE2d 
740 (1998); see Goldman v Metropolitan Life Ins. Co., 5 NY3d 561, 807 
NYS2d 583, 841 NE2d 742 (2005); Star City Sportswear, Inc. v Yasuda 
Fire & Marine Ins. Co. of America, 1 AD3d 58, 765 NYS2d 854 (1st 
Dept 2003), aff'd, 2 NY3d 789, 781 NYS2d 255, 814 NE2d 425 (2004). 
This rule has special import in the context of real property transactions, 
where commercial certainty is a paramount concern and the contract 
has been negotiated by sophisticated business people at arm’s length, 
Riverside South Planning Corp. v CRP/Extell Riverside, L.P., 13 NY3d 
398, 892 NYS2d 303, 920 NE2d 359 (2009); TAG 380, LLC v ComMet 
380, Inc., 10 NY3d 507, 860 NYS2d 483, 890 NE2d 195 (2008); South 
Road Associates, LLC v Intern. Business Machines Corp., 4 NY3d 272, 
793 NYS2d 835, 826 NE2d 806 (2005); see Skanska USA Building Inc. v 
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Atlantic Yards B2 Owner, LLC, 31 NY3d 1002, 74 NYS3d 805, 98 NE3d 
720 (2018) (construction management agreement). When a contract for 
the sale of real property contains a clause specifically setting forth the 
buyer’s remedies if the seller is unable to satisfy a stated condition, the 
buyer is limited to the remedies specifically provided in the contract, 
Gindi v Intertrade Internationale Ltd., 50 AD3d 575, 856 NYS2d 104 
(lst Dept 2008); Arker Companies v State Urban Development Corp., 
47 AD3d 739, 849 NYS2d 660 (2d Dept 2008); Mehlman v 592-600 Union 
Ave. Corp., 46 AD3d 338, 847 NYS2d 547 (1st Dept 2007); 101123 LLC 
v Solis Realty LLC, 23 AD3d 107, 801 NYS2d 31 (1st Dept 2005). 


A contract is unambiguous if, on its face, it is reasonably susceptible 
of only one meaning, Selective Ins. Co. of America v Rensselaer, 26 
NY3d 649, 27 NYS3d 92, 47 NE38d 458 (2016) (contract unambiguous 
where language has definite and precise meaning unattended by danger 
of misconception and concerning which there is no reasonable basis for 
difference of opinion); White v Continental Cas. Co., 9 NY3d 264, 848 
NYS2d 6038, 878 NE2d 1019 (2007); Greenfield v Philles Records, Inc., 
98 NY2d 562, 750 NYS2d 565, 780 NE2d 166 (2002); Geothermal Energy 
Corp. v Caithness Corp., 34 AD3d 420, 825 NYS2d 485 (2d Dept 2006); 
see Global Reinsurance Corporation of America v Century Indemnity 
Company, 30 NY3d 508, 69 NYS3d 207, 91 NE3d 1186 (2017); Georgia 
Malone & Company, Inc. v E & M Associates, 163 AD3d 176, 81 NYS3d 
387 (1st Dept 2018). Conversely, a contract is ambiguous if the agree- 
ment on its face is reasonably susceptible of more than one reasonable 
interpretation, Ellington v EMI Music, Inc., 24 NY3d 239, 997 NYS2d 
339, 21 NE3d 1000 (2014); Brad H. v New York, 17 NY3d 180, 928 
NYS2d 221, 951 NE2d 7438 (2011); Angelino v Freedus, 69 AD3d 1208, 
893 NYS2d 668 (3d Dept 2010); see Greene v Fast Eats Clifton Park, 
LLC, 183 AD3d 1215, 124 NYS3d 487 (3d Dept 2020) (contract ambigu- 
ous if language lacks precise meaning and there is reasonable basis for 
difference of opinion); Georgia Malone & Company, Inc. v E & M Associ- 
ates, supra; Kolbe v Tibbetts, 22 NY3d 344, 980 NYS2d 903, 3 NE3d 
1151 (2013); Pearson v Parkside Ltd. Liability Co., 44 AD3d 833, 843 
NYS2d 442 (2d Dept 2007); Geothermal Energy Corp. v Caithness Corp., 
supra. However, terms in an agreement are not ambiguous merely 
because the parties interpret them differently, CT Inv. Management 
Co., LLC v Chartis Specialty Ins. Co., 1830 AD3d 1, 9 NYS3d 220 (1st 
Dept 2015). Whether the contract is ambiguous is determined by 
examining the entire contract and considering the relation of the par- 
ties and the circumstances under which the contract was executed, with 
the wording to be considered in the light of the obligation as a whole 
and the intention of the parties as manifested thereby, Kass v Kass, 91 
NY2d 554, 673 NYS2d 350, 696 NE2d 174 (1998); see Global Reinsur- 
ance Corporation of America v Century Indemnity Company, supra; 
William C. Atwater & Co. v Panama R. Co., 246 NY 519, 159 NE 418 
(1927); Greene v Fast Eats Clifton Park, LLC, supra (ambiguity may 
exist when contract, read as a whole, fails to disclose its purpose and 
parties’ intent); Georgia Malone & Company, Inc. v E & M Associates, 
supra; Hamburg v New York University School of Medicine, 155 AD3d 
66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL). An agreement may appear 
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clear on its face yet contain a latent ambiguity “by reason of the ambigu- 
ous or obscure state of extrinsic circumstances to which the words of the 
instrument refer,” Teig v Suffolk Oral Surgery Associates, 2 AD3d 836, 
769 NYS2d 599 (2d Dept 2003). However, extrinsic evidence cannot be 
used to create an ambiguity but only to resolve one, Triple Diamond 
Cafe, Inc. v Those Certain Underwriters at Lloyd’s London, 124 AD3d 
763, 3 NYS3d 46 (2d Dept 2015). Moreover, an ambiguity does not arise 
from mere silence, Nissho Iwai Europe PLC v Korea First Bank, 99 
NY2d 115, 752 NYS2d 259, 782 NE2d 55 (2002), or from an omission or 
a mistake in a contract, Reiss v Financial Performance Corp., 97 NY2d 
195, 738 NYS2d 658, 764 NE2d 958 (2001); Gladstein v Martorella, 71 
AD3d 427, 896 NYS2d 329 (1st Dept 2010). Where an agreement 
contains a precise description of the consideration, the addition of the 
commonplace recital “other good and valuable consideration” does not 
give rise to an ambiguity about the agreed-upon consideration, Schron v 
Troutman Sanders LLP, 20 NY3d 4380, 963 NYS2d 613, 986 NE2d 430 
(2013). 


Ambiguity as to the meaning of the terms and the intent of the par- 
ties may raise a jury question, but the threshold decision on whether a 
writing is ambiguous is the exclusive province of the court, Innophos, 
Inc. v Rhodia, S.A., 10 NY3d 25, 852 NYS2d 820, 882 NE2d 389 (2008); 
Bailey v Fish & Neave, 8 NY3d 5238, 837 NYS2d 600, 868 NE2d 956 
(2007); South Road Associates, LLC v Intern. Business Machines Corp., 
4 NY3d 272, 793 NYS2d 835, 826 NE2d 806 (2005); Wallace v 600 
Partners Co., 86 NY2d 5438, 634 NYS2d 669, 658 NE2d 715 (1995); 
W.W.W. Associates, Inc. v Giancontieri, 77 NY2d 157, 565 NYS2d 440, 
566 NE2d 639 (1990); Hartford Acc. & Indem. Co. v Wesolowski, 33 
NY2d 169, 350 NYS2d 895, 305 NE2d 907 (1973); see MPEG LA, LLC v 
Samsung Electronics Co., Ltd., 166 AD3d 13, 86 NYS3d 4 (1st Dept 
2018); Solartech Renewables, LLC v Vitti, 156 AD3d 995, 66 NYS3d 704 
(3d Dept 2017). Extrinsic and parol evidence may not be considered un- 
less it is determined that the document itself is ambiguous, Consedine v 
Portville Cent. School Dist., 12 NY3d 286, 879 NYS2d 806, 907 NE2d 
684 (2009); South Road Associates, LLC v International Business 
Machines Corp., supra; Condor Capital Corp. v CALS Investors, LLC, 
179 AD3d 592, 118 NYS3d 29 (1st Dept 2020) (discovery should not cre- 
ate ambiguity in clear and unambiguous contract); W.W.W. Associates, 
Inc. v Giancontieri, supra; see Brad H. v New York, 17 NY3d 180, 928 
NYS2d 221, 951 NE2d 743 (2011); Graev v Graev, 11 NY3d 262, 869 
NYS2d 866, 898 NE2d 909 (2008); Madison Ave. Leasehold, LLC v 
Madison Bentley Associates LLC, 8 NY3d 59, 828 NYS2d 254, 861 NE2d 
69 (2006); Amusement Business Underwriters, a Div. of Bingham & 
Bingham, Inc. v American Intern. Group, Inc., 66 NY2d 878, 498 NYS2d 
760, 489 NE2d 729 (1985) (agreement ambiguous); Solartech Renew- 
ables, LLC v Vitti, supra; Hart v Kinney Drugs, Inc., 67 AD3d 1154, 
888 NYS2d 297 (3d Dept 2009) (omission as to material issue may cre- 
ate ambiguity); Weston v Cornell University, 56 AD3d 1074, 868 NYS2d 
364 (8d Dept 2008) (agreement ambiguous); NFL Enterprises LLC v 
Comcast Cable Communications, LLC, 51 AD3d 52, 851 NYS2d 551 (1st 
Dept 2008) (same). Extrinsic evidence may not be used to create an am- 


52 


CoNTRACTS PJI 4:1 


biguity, Brad H. v New York, supra. Where no extrinsic evidence of the 
parties’ intent is offered, the construction of an ambiguous contract is a 
question of law for the court, Sutton v East River Sav. Bank, 55 NY2d 
550, 450 NYS2d 460, 435 NE2d 1075 (1982); Hartford Acc. & Indem. 
Co. v Wesolowski, supra; Hamburg v American Ref-Fuel Co. of Niagara, 
L.P., 284 AD2d 85, 727 NYS2d 843 (4th Dept 2001). 


In cases of doubt or ambiguity, a contract must be construed most 
strongly against the party who prepared it and favorably to a party who 
had no voice in the selection of its language, 67 Wall St. Co. v Franklin 
Nat. Bank, 37 NY2d 245, 371 NYS2d 915, 333 NE2d 184 (1975); see Lai 
Ling Cheng v Modansky Leasing Co., Inc., 73 NY2d 454, 541 NYS2d 
742, 5389 NE2d 570 (1989); Pedersen v Royce, 38 AD3d 1090, 831 NYS2d 
607 (3d Dept 2007); Coliseum Towers Associates v Nassau, 2 AD3d 562, 
769 NYS2d 293 (2d Dept 2003); Croman v Wacholder, 2 AD3d 140, 769 
NYS2d 219 (1st Dept 2003). An inquiry into the commercial reasonable- 
ness of the agreement is permitted only where the contract is ambigu- 
ous, Fundamental Long Term Care Holdings, LLC v Cammeby’s 
Funding LLC, 20 NY3d 4388, 962 NYS2d 583, 985 NE2d 898 (2013). The 
general rule that equivocal contracts will be construed against the 
drafters is subject to particularly rigorous enforcement in the context of 
attorney-client retainer agreements, Albunio v New York, 23 NY3d 65, 
989 NYS2d 1, 11 NE3d 1104 (2014); Askari v McDermott, Will & Emery, 
LLP, 179 AD3d 127, 114 NYS3d 412 (2d Dept 2019). 


Under the maxim expressio unius est exclusio alterius, if parties to 
an ambiguous contract omit terms—particularly, terms that are readily 
found in other, similar contracts—the inescapable conclusion is that the 


parties intended the omission, Quadrant Structured Products Co., Ltd. 
v Vertin, 23 NY3d 549, 992 NYS2d 687, 16 NE3d 1165 (2014). 


Where an agreement is ambiguous and extrinsic evidence is 
introduced to aid in construction, both sworn affidavits by both original 
parties to the contract and those parties’ conduct after the contract was 
formed are significant evidence of the parties’ intent, Wolfson v Faraci 
Lange, LLP, 103 AD3d 1272, 959 NYS2d 792 (4th Dept 2013); T.L.C. 
West, LLC v Fashion Outlets of Niagara, LLC, 60 AD3d 1422, 875 
NYS2d 367 (4th Dept 2009); Waverly Corp. v New York, 48 AD3d 261, 
851 NYS2d 176 (1st Dept 2008); Federal Ins. Co. v Americas Ins. Co., 
258 AD2d 39, 691 NYS2d 508 (1st Dept 1999). Extrinsic evidence that 
is admissible to explain an ambiguous portion of a contract cannot be 
used to contradict the unambiguous contract provisions, P&B Capital 
Group, LLC v RAB Performance Recoveries, LLC, 128 AD3d 1534, 9 
NYS3d 515 (4th Dept 2015). 


Additional cases permitting the use of extrinsic evidence to explain 
ambiguous agreements include: J.P. Morgan Inv. Management Inc. v 
AmCash Group, LLC, 106 AD3d 559, 966 NYS2d 23 (1st Dept 2013) 
(definite evidence of industry custom and usage establishes, as a matter 
of law, meaning of undefined term); Dorel Steel Erection Corp. v 
Seaboard Surety Co., 291 AD2d 309, 738 NYS2d 52 (1st Dept 2002) 
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(industry standards); Roemer and Featherstonhaugh P.C. v Feather- 
stonhaugh, 274 AD2d 630, 710 NYS2d 190 (3d Dept 2000); Policastro v 
La Grange, 198 AD2d 950, 597 NYS2d 794 (38d Dept 1993); Show Car | 
Speed Shop, Inc. v U.S. Fidelity and Guar. Co., 192 AD2d 10638, 596 
NYS2d 608 (4th Dept 1993). As to contracts involving the sale of goods, 
see UCC § 2-208 (course of performance or practical construction). 


3. Interpreting Different Parts of a Contract 


All parts of a contract must be read in harmony to determine its 
meaning, Bombay Realty Corp. v Magna Carta, Inc., 100 NY2d 124, 760 
NYS2d 734, 790 NE2d 1163 (2003); see Nomura Home Equity Loan, 
Inc., Series 2006-FM2, by HSBC Bank USA, National Association v 
Nomura Credit & Capital, Inc., 30 NY38d 572, 69 NYS3d 520, 92 NE8d 
743 (2017) (contract must be read as harmonious and integrated whole); 
Frank v Metalico Rochester, Inc., 174 AD3d 1407, 106 NYS3d 467 (4th 
Dept 2019); Hamburg v New York University School of Medicine, 155 
AD8d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL); Archer v Skokan, 
70 AD3d 877, 897 NYS2d 127 (2d Dept 2010) (“interpretation of a 
mortgage, like any contract,” requires “fair consideration of all its terms 
and provisions”). Thus, words should be considered, not as if isolated 
from the context, but in the light of the obligation as a whole and the 
intention of the parties manifested thereby, Cortlandt Street Recovery 
Corp. v Bonderman, 31 NY3d 30, 73 NYS3d 95, 96 NE3d 191 (2018); 
see Paramax Corporation v VoIP Supply, LLC, 175 AD3d 939, 107 
NYS3d 231 (4th Dept 2019) (language should not be read in isolation 
but read as a whole to give meaning and effect to every term); Waverly 
Corp. v New York, 48 AD3d 261, 851 NYS2d 176 (1st Dept 2008) 
(contract should be read as a whole with consideration of its various 
clauses in context); Long Island Lighting Co. v Allianz Underwriters 
Ins. Co., 301 AD2d 23, 749 NYS2d 488 (1st Dept 2002) (each provision 
of insurance policy must be read in context of entire agreement to 
determine parties’ intent). The court should construe the contract so as 
to give full meaning and effect to all of its material provisions, Beal 
Sav. Bank v Sommer, 8 NY3d 318, 834 NYS2d 44, 865 NE2d 1210 (2007); 
see Cortlandt St. Recovery Corp. v Bonderman, supra; Nomura Home 
Equity Loan, Inc., Series 2006-FM2, by HSBC Bank USA, National As- 
sociation v Nomura Credit & Capital, Inc., supra. Where there is an in- 
consistency between a general provision and a specific provision, the 
specific provision controls, Muzak Corp. v Hotel Taft Corp., 1 NY2d 42, 
150 NYS2d 171, 1833 NE2d 688 (1956); McGraw-Hill Education, Inc. v 
Illinois National Insurance Company, 178 AD3d 532, 116 NYS3d 16 
(1st Dept 2019); Warshof v Rochester Community Sav. Bank, 286 AD2d 
920, 730 NYS2d 634 (4th Dept 2001); Aguirre v New York, 214 AD2d 
692, 625 NYS2d 597 (2d Dept 1995); see Nomura Home Equity Loan, 
Inc., Series 2006-FM2, by HSBC Bank USA, National Association v 
Nomura Credit & Capital, Inc., supra (specific provision will not be set 
aside in favor of catchall clause). A “notwithstanding anything to the 
contrary” provision controls over any contrary language in a contract, 
Graytwig Inc. v Dryden Mut. Ins. Co., 149 AD8d 1424, 53 NYS3d 395 
(3d Dept 2017); see Warberg Opportunistic Trading Fund, L.P. v GeoRe- 
sources, Inc., 112 AD3d 78, 973 NYS2d 187 (1st Dept 2013). 
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The contract should be read as a whole and every part should be 
interpreted with reference to the whole, Global Reinsurance Corpora- 
tion of America v Century Indemnity Company, 30 NY3d 508, 69 NYS3d 
207, 91 NE3d 1186 (2017); see Nomura Home Equity Loan, Inc., Series 
2006-FM2, by HSBC Bank USA, National Association v Nomura Credit 
& Capital, Inc., 30 NY3d 572, 69 NYS3d 520, 92 NE3d 743 (2017). The 
court must ensure that excessive emphasis is not placed upon particu- 
lar words or phrases, Bailey v Fish & Neave, 8 NY3d 523, 837 NYS2d 
600, 868 NE2d 956 (2007); South Road Associates, LLC v Intern. 
Business Machines Corp., 4 NY3d 272, 793 NYS2d 835, 826 NE2d 806 
(2005); Westmoreland Coal Co. v Entech, Inc., 100 NY2d 352, 763 
NYS2d 525, 794 NE2d 667 (2003) (meaning of contract may be distorted 
where undue force is given to single words or phrases); see Georgia 
Malone & Company, Inc. v E & M Associates, 163 AD3d 176, 81 NYS3d 
387 (1st Dept 2018). 


The use of different terms in the same agreement strongly implies 
that the words are to be accorded different meanings, NFL Enterprises 
LLC v Comcast Cable Communications, LLC, 51 AD3d 52, 851 NYS2d 
551 (1st Dept 2008). When certain language is omitted from a provision 
in a contract but placed in other provisions, it must be assumed that 
the omission was intentional, U.S. Fidelity & Guar. Co. v Annunziata, 
67 NY2d 229, 501 NYS2d 790, 492 NE2d 1206 (1986); CWCapital 
Investments LLC v CWCapital Cobalt VR Ltd., 182 AD3d 448, 122 
NYS3d 595 (1st Dept 2020); Sterling Investor Services, Inc. v 1155 
Nobo Associates, LLC, 30 AD3d 579, 818 NYS2d 513 (2d Dept 2006). 


An interpretation of a contract that would leave one of its clauses 
without meaning or effect should be avoided, Two Guys from Harrison- 
N.Y., Inc. v S.F.R. Realty Associates, 63 NY2d 396, 482 NYS2d 465, 472 
NE2d 315 (1984); MPEG LA, LLC v Samsung Electronics Co., Ltd., 166 
AD3d 13, 86 NYS3d 4 (1st Dept 2018); Amaranth LLC v J.P. Morgan 
Chase & Co., 71 AD3d 40, 888 NYS2d 489 (1st Dept 2009); Nautilus 
Ins. Co. v Matthew David Events, Ltd., 69 AD3d 457, 893 NYS2d 529 
(1st Dept 2010); McCabe v Witteveen, 34 AD3d 652, 825 NYS2d 499 (2d 
Dept 2006); see Nomura Home Equity Loan, Inc., Series 2006-FM2, by 
HSBC Bank USA, National Association v Nomura Credit & Capital, 
Inc., 30 NY3d 572, 69 NYS3d 520, 92 NE3d 743 (2017); Excess Ins. Co. 
Ltd. v Factory Mut. Ins., 3 NY8d 577, 789 NYS2d 461, 822 NE2d 768 
(2004); Travelers Cas. and Sur. Co. v Certain Underwriters at Lloyd’s of 
London, 96 NY2d 583, 734 NYS2d 531, 760 NE2d 319 (2001); Georgia 
Malone & Company, Inc. v E & M Associates, 163 AD3d 176, 81 NYS3d 
387 (1st Dept 2018); Perlbinder v Board of Managers of 411 East 53rd 
Street Condominium, 65 AD3d 985, 886 NYS2d 378 (1st Dept 2009); 
RM 14 FK Corp. v Bank One Trust Co., N.A., 37 AD3d 272, 831 NYS2d 
120 (1st Dept 2007); Polar Intern. Brokerage Corp. v Richman, 32 AD3d 
717, 820 NYS2d 584 (1st Dept 2006). A provision of a contract should 
not be interpreted in such a way as to negate another provision, Bombay 
Realty Corp. v Magna Carta, Inc., 100 NY2d 124, 760 NYS2d 734, 790 
NE2d 1163 (2003); Frank v Metalico Rochester, Inc., 174 AD3d 1407, 
106 NYS3d 467 (4th Dept 2019). Also to be avoided are interpretations 
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that would render a contract illusory when it is clear that the parties 
intended to be bound, Zurakov v Register.Com, Inc., 304 AD2d 176, 760 
NYS2d 13 (1st Dept 20038). 


Where two seemingly conflicting contractual provisions can be rea- 
sonably reconciled, the court is required to do so and to give both effect, 
Long Island Lighting Co. v Allianz Underwriters Ins. Co., 301 AD2d 23, 
749 NYS2d 488 (1st Dept 2002); see Hamburg v New York University 
School of Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) 
(NYCHRL); see MPEG LA, LLC v Samsung Electronics Co., Ltd., 166 
AD3d 138, 86 NYS3d 4 (1st Dept 2018) (contractual termination provi- 
sions applied to different situations, and thus were not inconsistent). 
Moreover, where a contract employs contradictory language, the specific 
provisions control over the general provisions, Herr v Herr, 97 AD3d 
961, 949 NYS2d 786 (3d Dept 2012); Green Harbour Homeowners’ Ass’n, 
Inc. v G.H. Development and Const., Inc., 14 AD3d 963, 789 NYS2d 319 
(3d Dept 2005). The Court of Appeals has specifically declined to endorse 
“the first clause governs” view where there are conflicting provisions in 
the contract, Israel v Chabra, 12 NY3d 158, 878 NYS2d 646, 906 NE2d 
374 (2009). 


Where a handwritten or typewritten provision of a contract conflicts 
with the language of a preprinted form document, the handwritten or 
typewritten provision is controlling because it is presumed to express 
the most recent intentions of the parties, Kratzenstein v Western Assur. 
Co. of Toronto, 116 NY 54, 22 NE 221 (1889); Dazzo v Kilcullen, 56 
AD3d 415, 866 NYS2d 747 (2d Dept 2008); Home Federal Sav. Bank v 
Sayegh, 250 AD2d 646, 671 NYS2d 698 (2d Dept 1998). 


4. Separate and Related Contracts 


Ordinarily, contracts remain separate unless their history and 
subject matter show them to be unified, Ripley v International Rys. of 
Central America, 8 NY2d 430, 209 NYS2d 289, 171 NE2d 443 (1960); 
Suffolk v Long Island Power Authority, 100 AD38d 944, 954 NYS2d 619 
(2d Dept 2012); see Primex Intern. Corp. v Wal-Mart Stores, Inc., 89 
NY2d 594, 657 NYS2d 385, 679 NE2d 624 (1997); MPEG LA, LLC v 
Samsung Electronics Co., Ltd., 166 AD3d 13, 86 NYS3d 4 (1st Dept 
2018) (agreements executed almost simultaneously and govern same 
subject matter are interrelated and must be read together). The pri- 
mary standard is the intent manifested, viewed in light of the sur- 
rounding circumstances, G.K. Alan Assoc., Inc. v Lazzari, 44 AD8d 95, 
840 NYS2d 378 (2d Dept 2007), affd, 10 NY3d 941, 862 NYS2d 855, 893 
NE2d 133 (2008); Suffolk v Long Island Power Authority, supra; Davimos 
v Halle, 60 AD3d 576, 877 NYS2d 20 (1st Dept 2009); Elite Promotional 
Marketing, Inc. v Stumacher, 8 AD3d 525, 779 NYS2d 528 (2d Dept 
2004); Nancy Neale Enterprises, Inc. v Eventful Enterprises, Inc., 260 
AD2d 453, 688 NYS2d 207 (2d Dept 1999). In the absence of anything 
indicating a contrary intent, contemporaneous instruments between the 
same parties relating to the same subject matter are to be read together 
and interpreted as forming part of one and the same transaction, Apple- 
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head Pictures LLC v Perelman, 80 AD3d 181, 913 NYS2d 165 (1st Dept 
2010); Gulf Ins. Co. v Transatlantic Reinsurance Co., 69 AD3d 71, 886 
NYS2d 133 (1st Dept 2009); Davimos v Halle, supra; see Solartech 
Renewables, LLC v Vitti, 156 AD3d 995, 66 NYS3d 704 (3d Dept 2017). 
This principle did not apply, however, to agreements executed the same 
day, but not contemporaneously where the agreements demonstrate 
contrary intents, Matter of Oak Hill Capital Partners, L.P. v Cuti, 148 
AD3d 504, 49 NYS3d 413 (1st Dept 2017). Moreover, separate written 
agreements involving different parties, serving different purposes and 
not referring to each other should not be regarded as interdependent or 
combined to form a unitary whole, Applehead Pictures LLC v Perelman, 
supra. Absent clear indication to the contrary, contracts manifesting 
separate assents to be bound are generally presumed to be separable, 
id; National Union Fire Ins. Co. of Pittsburgh v Clairmont, 231 AD2d 
239, 662 NYS2d 110 (1st Dept 1997). Moreover, agreements are treated 
as separate where they are not inextricably intertwined and where the 
breach of one would not undo the obligations imposed by the other, 
Fundamental Long Term Care Holdings, LLC v Cammeby’s Funding 
LLC, 20 NY3d 438, 962 NYS2d 583, 985 NE2d 893 (2018). 


5. Interpreting Words and Phrases 


Particular words should be considered, not as if isolated from the 
context, but in the light of the obligation as a whole and the intention of 
the parties manifested thereby, Kolbe v Tibbetts, 22 NY3d 344, 980 
NYS2d 903, 3 NE8d 1151 (2013); Hamburg v New York University 
School of Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) 
(NYCHRL). The words in a contract are ordinarily applied according to 
their plain and ordinary meaning, see Jade Realty LLC v Citigroup 
Commercial Mortg. Trust 2005-EMG, 20 NY3d 881, 957 NYS2d 280, 
980 NE2d 945 (2012); see White v Continental Cas. Co., 9 NY3d 264, 
848 NYS2d 603, 878 NE2d 1019 (2007). This principle has even greater 
force in the context of real property transactions where commercial 
certainty is paramount, Vermont Teddy Bear Co., Inc. v 538 Madison 
Realty Co., 1 NY3d 470, 775 NYS2d 765, 807 NE2d 876 (2004); Wallace 
v 600 Partners Co., 86 NY2d 543, 684 NYS2d 669, 658 NE2d 715 (1995), 
as well as where the contract was negotiated by experienced, counseled 
business people, Global Reinsurance Corporation of America v Century 
Indemnity Company, 30 NY3d 508, 69 NYS3d 207, 91 NE3d 1186 (2017); 
see Skanska USA Building Inc. v Atlantic Yards B2 Owner, LLC, 31 
NY3d 1002, 74 NYS3d 805, 98 NE3d 720 (2018); MPEG LA, LLC v 
Samsung Electronics Co., Ltd., 166 AD3d 13, 86 NYS3d 4 (1st Dept 
2018). However, in the limited instances where literal interpretation 
would result in an absurdity or render the contract unenforceable in 
whole or in part, courts transpose, reject, or supply words to make the 
meaning of the contract more reasonable or to carry out the intention of 
the parties, Wallace v 600 Partners Co., supra; Ross v Sherman, 95 
AD3d 1100, 944 NYS2d 620 (2d Dept 2012); Meyer v Stout, 79 AD3d 
1666, 914 NYS2d 834 (4th Dept 2010); 1414 APF, LLC v Deer Stags, 
Inc., 39 AD3d 329, 834 NYS2d 133 (1st Dept 2007); see 82-90 Broadway 
Realty Corp. v New York Supermarket, Inc., 154 AD38d 797, 62 NYS3d 
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186 (2d Dept 2017). The same principle is applied where a proposed 
construction of a contract would give one party an unfair and unreason- 
able advantage over the other or would place one party at the mercy of 
the other, Luver Plumbing and Heating, Inc. v Mo’s Plumbing and 
Heating, 144 AD3d 587, 43 NYS3d 267 (1st Dept 2016). Such an ap- 
proach to contract interpretation may be used even where there is no 
viable claim for reformation, Wallace v 600 Partners Co., supra; Hickman 
v Saunders, 228 AD2d 559, 645 NYS2d 49 (2d Dept 1996); see 82-90 
Broadway Realty Corp. v New York Supermarket, Inc., supra; Ross v 
Sherman, supra; Meyer v Stout, supra. This principle does not apply 
where the contract terms, as written, are merely novel or unconven- 
tional, Jade Realty LLC v Citigroup Commercial Mortg. Trust 2005- 
EMG, supra; see Wallace v 600 Partners Co., supra. 


When interpreting a business contract, the tests to be applied are 
common speech and the reasonable expectation and purpose of the 
ordinary business person in the factual context in which terms of art 
and understanding are used, often also keyed to the level of business 
sophistication and acumen of the particular parties, Uribe v Merchants 
Bank of New York, 91 NY2d 336, 670 NYS2d 3938, 693 NE2d 740 (1998); 
Baughman v Merchants Mut. Ins. Co., 87 NY2d 589, 640 NYS2d 857, 
663 NE2d 898 (1996); Michaels v Buffalo, 85 NY2d 754, 628 NYS2d 
253, 651 NE2d 1272 (1995); see Beardslee v Inflection Energy, LLC, 25 
NY8d 150, 8 NYS3d 618, 31 NE3d 80 (2015); BP Air Conditioning Corp. 
v One Beacon Ins. Group, 8 NY3d 708, 840 NYS2d 302, 871 NE2d 1128 
(2007); Bombay Realty Corp. v Magna Carta, Inc., 100 NY2d 124, 760 
NYS2d 734, 790 NE2d 1163 (2003); Album Realty Corp. v American 
Home Assur. Co., 80 NY2d 1008, 592 NYS2d 657, 607 NE2d 804 (1992); 
Greater New York Mut. Ins. Co. v Mutual Marine Office, Inc., 3 AD3d 
44, 769 NYS2d 234 (1st Dept 2003). 


A court may not by construction add or excise terms, nor may it 
distort the meaning of the terms used and thereby make a new contract 
for the parties under the guise of interpreting the writing, Skanska 
USA Building Inc. v Atlantic Yards B2 Owner, LLC, 31 NY3d 1002, 74 
NYS3d 805, 98 NE3d 720 (2018); Nomura Home Equity Loan, Inc., 
Series 2006-FM2, by HSBC Bank USA, National Association v Nomura 
Credit & Capital, Inc., 30 NY3d 572, 69 NYS3d 520, 92 NE3d 743 (2017); 
Bailey v Fish & Neave, 8 NY3d 523, 8837 NYS2d 600, 868 NE2d 956 
(2007); Reiss v Financial Performance Corp., 97 NY2d 195, 738 NYS2d 
658, 764 NE2d 958 (2001); Bazin v Walsam 240 Owner, LLC, 72 AD3d 
190, 894 NYS2d 411 (1st Dept 2010); NFL Enterprises LLC v Comcast 
Cable Communications, LLC, 51 AD3d 52, 851 NYS2d 551 (1st Dept 
2008); Stevens & Thompson Paper Co., Inc. v Niagara Mohawk Power 
Corp., 49 AD3d 1011, 853 NYS2d 423 (3d Dept 2008). Technical words 
should be interpreted as usually understood by persons in the profes- 
sion or business to which they relate and must be taken in the technical 
sense, unless the context of the instrument or applicable usage or sur- 
rounding circumstances clearly indicate a different meaning, Nau v 
Vulcan Rail & Construction Co., 286 NY 188, 36 NE2d 106 (1941); 
William T. Bell & Associates, LLP v Pyramid Brokerage Company, Inc., 
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281 AD2d 943, 721 NYS2d 893 (4th Dept 2001); Estate of Hatch by 
Ruzow v Nyco Minerals Inc., 245 AD2d 746, 666 NYS2d 296 (3d Dept 
1997); see J.P. Morgan Inv. Management Inc. v AmCash Group, LLC, 
106 AD3d 559, 966 NYS2d 23 (1st Dept 2013) (extrinsic evidence may 
establish meaning of term as matter of law where parties were aware of 
established term’s meaning or its usage in business to which transac- 
tion relates is so notorious that persons of ordinary prudence would be 
aware of it and there is no question that parties intended to follow 
rather than depart from industry custom). 


A recital paragraph in a document is not determinative of the rights 
and obligations of the parties to the agreement, Andersen ex rel. Ander- 
sen, Weinroth & Co., L.P. v Weinroth, 48 AD3d 121, 849 NYS2d 210 
(1st Dept 2007); see Solid Waste Institute, Inc. v Sanitary Disposal, 
Inc., 120 AD2d 915, 502 NYS2d 835 (8d Dept 1986) (heading and 
preamble). However, a recital may provide assistance in construing the 
agreement, Frenchman & Sweet, Inc. v Philco Discount Corp., 21 AD2d 
180, 249 NYS2d 611 (4th Dept 1964). 


6. Particular Words and Phrases 


Absent explicit language demonstrating the parties’ intent to bind 
future affiliates of the contracting parties, the term “affiliates” includes 
only those affiliates in existence at the time that the contract was exe- 
cuted, Ellington v EMI Music, Inc., 24 NY38d 239, 997 NYS2d 339, 21 
NE&8d 1000 (2014). 


In construing the meaning of the word “registration” in the context 
of acquiring the use of a domain name on the Internet, the custom and 
usage of the word in that context is more relevant than the dictionary 
definition of the word, Zurakov v Register.Com, Inc., 304 AD2d 176, 760 
NYS2d 13 (1st Dept 2003). 


A provision in an indemnification agreement requiring the indemni- 
tor to defend and hold the indemnitee harmless for environmental losses 
that arise out of or relate to any environmental remedial, investigatory 
or monitoring action that the indemnitee was “required to take under or 
in connection with any Environmental Law” applies to losses sustained 
in connection with a “potentially responsible person” (PRP) letter sent 
to the indemnitee demanding either a consent order or payment, Remet 
Corp. v Pyne, 26 NY3d 58, 19 NYS3d 796, 41 NE3d 760 (2015). Al- 
though the PRP letter in Remet Corp. v Estate of Pyne had language 
indicating that the indemnitee’s response was “voluntary,” it was suf- 
ficiently coercive and adversarial as to “require” action, since it 
threatened litigation and imminent adverse legal and financial conse- 
quences for a failure to act, id. 


In construing the meaning of the word “Buyer” in an action by 
plaintiff/real estate broker against defendants (a real estate acquisition 
and management firm and several of its employees, officers, and affili- 
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ates) to recover the commission provided for in the purchase agreement 
signed by defendant/employee on behalf of the firm as “Buyer,” 
defendants were not entitled to summary judgment dismissing plaintiffs 
claims for breach of contract and attorney’s fees because the agreement’s 
language was ambiguous as to whether it intended to bind all 
defendants to the commission clause, Georgia Malone & Company, Inc. 
v E & M Associates, 163 AD3d 176, 81 NYS3d 387 (1st Dept 2018). Al- 
though the term “Buyer” was defined as the defendant/employee, the 
agreement expressly provided, after the signatures, that the employee 
had the authority to bind “all employees, officers, successors, assigns, 
and agents of all their related entities and affiliates to [the] letter agree- 
ment”, id. Thus, while the definition of “Buyer” was initially narrow, the 
later clause was extremely broad, and the two were inconsistent, id. 
Given the history between the parties, the language contained in the 
agreement, and the other relevant circumstances surrounding the exe- 
cution of the agreement, it was plausible that the parties intended to 
bind not only defendant firm to the agreement, but also all of its indi- 
vidual members and employees, as well as its affiliates and successors, 
id. Regardless, the conflicting language in the agreement made it rea- 
sonably susceptible of more than one interpretation, and a trial was 
required to determine the parties’ intent, id. 


A termination provision in a licensing agreement involving pooled 
patents that granted defendant the right to terminate agreement at any 
time upon thirty days written notice was not subject to a condition 
subsequent that defendant pay all royalties accrued before termination 
was effective, MPEG LA, LLC v Samsung Electronics Co., Ltd., 166 
AD3d 138, 86 NYS38d 4 (1st Dept 2018). Conditions subsequent are 
disfavored and the licensing agreement did not make termination 
subject to or conditional upon payment of royalties but merely stated 
that accrued royalty payments survived termination, and thus it did not 
matter whether defendant had paid accrued royalties for termination to 
be effective, id. 


Although documents may be incorporated by reference as part of an 
executed agreement, the doctrine of incorporation by reference “is 
grounded on the premise that the material to be incorporated is so well 
known to the contracting parties that a mere reference to it is suf- 
ficient,” Eshaghpour v Zepsa Industries, Inc., 174 AD3d 440, 101 NYS3d 
836 (1st Dept 2019). The referenced material must be described in the 
contract such that it is identifiable beyond all reasonable doubt, id. 
(oblique reference to unidentified “terms and conditions” page that was 
never provided to plaintiff fails to meet exacting standard). 


B. Waiver 


A waiver of a contractual provision requires the knowing, voluntary 
and intentional abandonment of a known right, Fundamental Portfolio 
Advisors, Inc. v Tocqueville Asset Management, L.P., 7 NY3d 96, 817 
NYS2d 606, 850 NE2d 653 (2006), which, but for the waiver, would 
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have been enforceable, General Motors Acceptance Corp. v Clifton-Fine 
Cent. School Dist., 85 NY2d 232, 623 NYS2d 821, 647 NE2d 1329 (1995); 
AXA Global Risks U.S. Ins. Co. v Sweet Associates, Inc., 302 AD2d 844, 
755 NYS2d 759 (3d Dept 2003). 


A waiver may be accomplished by affirmative conduct or by failing 
to act so as to evince an intent not to claim a purported advantage, 
Fundamental Portfolio Advisors, Inc. v Tocqueville Asset Management, 
L.P., 7 NY8d 96, 817 NYS2d 606, 850 NE2d 653 (2006); General Motors 
Acceptance Corp. v Clifton-Fine Cent. School Dist., 85 NY2d 232, 623 
NYS2d 821, 647 NE2d 1329 (1995); Mexico v Oswego, 175 AD3d 876, 
107 NYS3d 221 (4th Dept 2019); see 159 MP Corp. v Redbridge Bedford, 
LLC, 160 AD3d 176, 71 NYS38d 87 (2d Dept 2018); Lambert v Schiller, 
156 AD3d 1285, 68 NYS3d 195 (8d Dept 2017); Tatko v Sheldon Slate 
Products Co., Inc., 2 AD3d 1030, 769 NYS2d 626 (3d Dept 2003). The 
principles governing waiver are designed to prevent the waiving party 
from lulling the other party into a belief that strict compliance with a 
contractual duty will not be required in the future, Kamco Supply Corp. 
v On the Right Track, LLC, 149 AD3d 275, 49 NYS3d 721 (2d Dept 
2017). A waiver should not be lightly presumed and must be based on a 
clear manifestation of intent to relinquish a contractual protection, 
Fundamental Portfolio Advisors, Inc. v Tocqueville Asset Management, 
L.P., supra; Gilbert Frank Corp. v Federal Ins. Co., 70 NY2d 966, 525 
NYS2d 793, 520 NE2d 512 (1988); 159 MP Corp. v Redbridge Bedford, 
LLC, 160 AD3d 176, 71 NYS3d 87 (2d Dept 2018). The mere fact that 
one party to a contract undertook voluntary efforts to assist the other 
does not render an explicit non-waiver clause inoperative where the rec- 
ord evinces no intent to waive rights, Marosu Realty Corp. v Community 
Preservation Corp., 26 AD3d 74, 808 NYS2d 628 (1st Dept 2005). 
Likewise, a party’s reluctance to terminate a contract for a breach and 
its attempt to encourage the breaching party to meet its contractual 
obligations are not necessarily construed as a waiver, Kamco Supply 
Corp. v On the Right Track, LLC, supra. The existence of an intent to 
forgo a contractual right is generally a question of fact, Fundamental 
Portfolio Advisors, Inc. v Tocqueville Asset Management, L.P., supra; 
Mexico v Oswego, supra (documentary evidence established factual 
question whether defendant accepted late payments and thus waived 
billing deadline in contract); see Schreiber v K-Sea Transp. Corp., 9 
NY3d 331, 849 NYS2d 194, 879 NE2d 733 (2007); Jefpaul Garage Corp. 
v Presbyterian Hosp. in City of New York, 61 NY2d 442, 474 NYS2d 
458, 462 NE2d 1176 (1984). The existence of a nonwaiver clause does 
not in and of itself preclude waiver of a contract clause, Stassa v Stassa, 
123 AD3d 804, 999 NYS2d 116 (2d Dept 2014); Kenyon & Kenyon v 
Logany, LLC, 33 AD3d 538, 823 NYS2d 72 (1st Dept 2006); see Kamco 
Supply Corp. v On the Right Track, LLC, supra. 


The waiver analysis is particularly complex when the contract 
provides for repeated occasions for performance over the course of 
months or years, Kamco Supply Corp. v On the Right Track, LLC, 149 
AD3d 275, 49 NYS3d 721 (2d Dept 2017); see NYUCC § 2-208; see also 
id § 2-209. Although the election-of-remedies doctrine is directly related 
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to the concept of waiver, a waiver that is deemed to apply prospectively 
to executory obligations has a broader effect than an “election of reme- 
dies,” which represents a choice to forgo treating a past material breach © 
as a justification for disaffirming the contract, Kamco Supply Corp. v 
On the Right Track, LLC, supra. Thus, a party’s election to continue the 
contract despite the other party’s failure to meet contractual minimum 
purchase requirements might have operated as a waiver of the past 
breaches but not necessarily of similar future breaches, id. Neverthe- 
less, where the aggrieved party continues to accept shortfalls in the 
other party’s performance, a “tipping point” may be reached where the 
aggrieved party’s conduct will be deemed inconsistent with an intent to 
enforce the requirement and will be treated as a waiver, id. 


To the extent it is executory, a waiver can be withdrawn provided 
the party whose performance has been waived is given notice of the 
withdrawal and a reasonable time after notice within which to perform, 
Nassau Trust Co. v Montrose Concrete Products Corp., 56 NY2d 175, 
451 NYS2d 6638, 486 NE2d 1265 (1982); Kamco Supply Corp. v On the 
Right Track, LLC, 149 AD3d 275, 49 NYS3d 721 (2d Dept 2017); Stassa 
v Stassa, 123 AD3d 804, 999 NYS2d 116 (2d Dept 2014) (executory 
waiver effectively withdrawn upon filing of summons and complaint); 
Springside Land Co., LLC v Board of Managers of Springside Condo- 
minium I, 56 AD3d 654, 869 NYS2d 101 (2d Dept 2008); Hempstead v 
Freeport, 15 AD3d 567, 790 NYS2d 518 (2d Dept 2005); see Madison 
Ave. Leasehold, LLC v Madison Bentley Associates LLC, 8 NY3d 59, 
828 NYS2d 254, 861 NE2d 69 (2006). However, a waiver could not be 
retracted shortly before a party’s performance was due where the other 
party had repeatedly waived a contractual requirement in the past, 
Kamco Supply Corp. v On the Right Track, LLC, supra. 


C. Equitable Estoppel 


Equitable estoppel “is imposed by law in the interest of fairness to 
prevent the enforcement of rights which would work fraud or injustice 
upon the person against whom enforcement is sought and who, in justi- 
fiable reliance upon the opposing party’s words or conduct, has been 
misled into acting upon the belief that such enforcement would not be 
sought,” Fundamental Portfolio Advisors, Inc. v Tocqueville Asset 
Management, L.P., 7 NY3d 96, 817 NYS2d 606, 850 NE2d 653 (2006), 
quoting Nassau Trust Co. v Montrose Concrete Products Corp., 56 NY2d 
175, 451 NYS2d 663, 486 NE2d 1265 (1982). Under the doctrine of equi- 
table estoppel, a defendant is estopped from pleading a statute of limi- 
tations defense if the plaintiff was induced by fraud, misrepresentations 
or deception to refrain from filing a timely action, Ross v Louise Wise 
Services, Inc., 8 NY3d 478, 8836 NYS2d 509, 868 NE2d 189 (2007); see 
Pulver v Dougherty, 58 AD3d 978, 871 NYS2d 495 (3d Dept 2009) (equi- 
table estoppel not available where plaintiffs knew relevant facts before 
expiration of statute of limitations and there was no wrongdoing by 
defendant that caused plaintiffs to delay bringing suit). Equitable estop- 
pel is invoked to prohibit a party from engaging in certain conduct and 
cannot be the basis for the recovery of damages, Clifford R. Gray, Inc. v 
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LeChase Const. Services, LLC, 31 AD3d 983, 819 NYS2d 182 (3d Dept 
2006). A successor in interest, such as a landlord, is not necessarily 
subject to an equitable estoppel that is valid against his or her prede- 
cessor, unless the successor takes the interest with full knowledge of 
the facts creating the estoppel, Clearview Apartment Associates, LP v 
Ocasio, 17 Misc3d 23, 844 NYS2d 558 (AppT 2007). 


The doctrine of equitable estoppel generally may not be applied as 
a basis for enforcing government contracts that violate express statu- 
tory provisions, Granada Bldgs., Inc. v Kingston, 58 NY2d 705, 458 
NYS2d 906, 444 NE2d 1325 (1982), or contracts that violate agency 
regulations, New Surfside Nursing Home, LLC v Daines, 103 AD3d 
637, 958 NYS2d 782 (2d Dept 2013), affd, 22 NY3d 1080, 981 NYS2d 
665, 4 NE3d 966 (2014), or municipal contracts that were not adopted 
in compliance with the statutory requirements for legislative or execu- 
tive branch approval, Seif v Long Beach, 286 NY 382, 36 NE2d 630 
(1941); JFK Holding Co., LLC v New York, 68 AD3d 477, 891 NYS2d 32 
(1st Dept 2009); Kerlikowske v Buffalo, 305 AD2d 997, 758 NYS2d 739 
(4th Dept 2003). While such contracts may become valid if subsequently 
ratified, see JRP Old Riverhead Ltd. v Southampton, 44 AD3d 905, 844 
NYS2d 132 (2d Dept 2007), the municipality’s mere acceptance of the 
benefits of the contract made without the necessary authority does not 
estop the municipality from challenging the contract’s validity, Seif v 
Long Beach, supra. 


D. Statute of Frauds 
1. In General 


The statute of frauds is designed to protect the parties and preserve 
the integrity of contractual agreements, William J. Jenack Estate 
Appraisers and Auctioneers, Inc. v Rabizadeh, 22 NY3d 470, 982 NYS2d 
813, 5 NE3d 976 (2013). It is meant to guard against the peril of perjury; 
to prevent the enforcement of unfounded fraudulent claims, id. However, 
the statute of frauds was not enacted to afford persons a means of evad- 
ing just obligations; nor was it intended to supply a cloak of immunity 
to hedging litigants lacking integrity; nor was it adopted to enable 
defendants to interpose the statute as a bar to a contract fairly, and 
admittedly, made, id. 


To satisfy the statute of frauds, a writing must identify the parties, 
describe the subject matter, state all the essential terms of the agree- 
ment and be signed by the party to be charged, Durso v Baisch, 37 
AD3d 646, 830 NYS2d 327 (2d Dept 2007); Urgo v Patel, 297 AD2d 376, 
746 NYS2d 733 (2d Dept 2002); see Mullany v Munchkin Enterprises, 
Ltd., 69 AD3d 1271, 893 NYS2d 714 (3d Dept 2010). An email that 
contains printed or typed names and indicates agreement on all of the 
material terms can constitute a writing sufficient to satisfy the statute, 
Solartech Renewables, LLC v Vitti, 156 AD3d 995, 66 NYS3d 704 (3d 
Dept 2017); Newmark & Co. Real Estate Inc. v 2615 East 17 Street 
Realty LLC, 80 AD3d 476, 914 NYS2d 162 (1st Dept 2011); Naldi v 
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Grunberg, 80 AD8d 1, 908 NYS2d 639 (1st Dept 2010); Williamson v 
Delsener, 59 AD3d 291, 874 NYS2d 41 (1st Dept 2009); Stevens v Publi- 
cis, S.A., 50 AD3d 2538, 854 NYS2d 690 (1st Dept 2008); see Forcelli v 
Gelco Corp., 109 AD3d 244, 972 NYS2d 570 (2d Dept 2013) (same rule 
applies to settlement agreement governed by CPLR 2104). That 
principle applies to the requirements of General Obligations Law (GOL) 
§ 5-701(a)(1) as well as to the requirements of GOL § 5-703, Naldi v 
Grunberg, supra. The party-signature requirement also can be satisfied 
by the signature of the party’s “lawful agent,” but only if the agent has 
written authority to bind that party, GOL § 5-703(1); Leist v Tugendhaft, 
64 AD3d 687, 882 NYS2d 521 (2d Dept 2009); Bowling v Pedzik, 302 
AD2d 348, 754 NYS2d 653 (2d Dept 2003). The statute-of-frauds defense 
is personal and cannot be raised by a stranger to the agreement, Backus 
v Lyme Adirondack Timberlands II, LLC, 96 AD3d 1248, 947 NYS2d 
639 (3d Dept 2012). 


The statute of frauds does not require that the memorandum 
evidencing the agreement be a single document, William J. Jenack 
Estate Appraisers and Auctioneers, Inc. v Rabizadeh, 22 NY3d 470, 982 
NYS2d 813, 5 NE38d 976 (2013); Crabtree v Elizabeth Arden Sales 
Corporation, 305 NY 48, 110 NE2d 551 (1953). The required memoran- 
dum may be pieced together out of separate writings that are connected 
with each other either expressly or “by the internal evidence of subject 
matter and occasion,” Crabtree v Elizabeth Arden Sales Corporation, 
supra; see William J. Jenack Estate Appraisers and Auctioneers, Inc. v 
Rabizadeh, supra. The statute of frauds will be satisfied either if all of 
the separate writings are signed by the party to be charged or if one or 
more of the writings is signed and the unsigned and signed writings, on 
their faces, clearly refer to the same subject matter or transaction and 
there is corroborative evidence of the acquiescence of the party to be 
charged, Crabtree v Elizabeth Arden Sales Corporation, supra; see Wil- 
liam J. Jenack Estate Appraisers and Auctioneers, Inc. v Rabizadeh, 
supra. Where various writings are relied upon, all of the essential terms 
of the contract must be set out in the various writings and the writing 
establishing the contractual relationship must be signed by the party to 
be charged, Crabtree v Elizabeth Arden Sales Corporation, supra; see 
William J. Jenack Estate Appraisers and Auctioneers, Inc. v Rabizadeh, 
supra. 


An acceptance and endorsement of a check by the party to be 
charged may suffice to satisfy the statute of frauds where the terms of 


the agreement appear on the face of the check, see Manyon v Graser, 66 
AD2d 1012, 411 NYS2d 746 (4th Dept 1978). 


2. Types of Agreements Subject to the Statute of Frauds 


The statute of frauds applies only to certain kinds of agreements. 
Thus, a contract may be valid even if it is not signed by the party to be 
charged if there is objective evidence establishing the parties’ intent to 
be bound and its subject matter does not implicate a statute imposing a 
requirement of a signed writing, Flores v Lower East Side Service 
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Center, Inc., 4 NY3d 363, 795 NYS2d 491, 828 NE2d 593 (2005); see 
Priceless Custom Homes, Inc. v O’Neill, 104 AD3d 664, 960 NYS2d 455 
(2d Dept 2013). The following discussion concerns the kinds of agree- 
ments to which the statute of fraud applies. 


a. Agreements Not to Be Performed Within One Year or Before the 
End of a Lifetime 


General Obligations Law § 5-701(a)(1) provides that an agreement 
that is not in writing and subscribed by the party to be charged will not 
be enforced if, by its terms, it is not to be performed within one year 
from its making or is not to be completed before the end of a lifetime. 
This statute of frauds rule has been interpreted to encompass only 
those contracts that, by their terms, have absolutely no possibility in 
fact and law of full performance within one year, Sheehy v Clifford 
Chance Rogers & Wells LLP, 3 NY3d 554, 789 NYS2d 456, 822 NE2d 
763 (2004); D & N Boening, Inc. v Kirsch Beverages, Inc., 63 NY2d 449, 
483 NYS2d 164, 472 NE2d 992 (1984); Gural v Drasner, 114 AD3d 25, 
977 NYS2d 218 (1st Dept 2013); Foster v Kovner, 44 AD3d 23, 840 
NYS2d 328 (1st Dept 2007). As long as an agreement may be fairly and 
reasonably interpreted to be capable of performance within a year, the 
statute of frauds will not be a bar to enforcement however unexpected, 
unlikely or even improbable performance within a year may be, Cron v 
Hargro Fabrics, Inc., 91 NY2d 362, 670 NYS2d 973, 694 NE2d 56 (1998); 
Stevens v Perrigo, 122 AD3d 1430, 997 NYS2d 209 (4th Dept 2014). An 
oral agreement with methods of acceleration that would advance the pe- 
riod of fulfillment to less than a year was deemed enforceable, Financial 
Structures Ltd. v UBS AG, 77 AD3d 417, 909 NYS2d 45 (1st Dept 2010), 
but an oral agreement that could be terminated within a year only by 
unwinding and cancelling the transaction was held unenforceable, Galopy 
Corp. Intern. N.V. v Deutsche Bank, A.G., 150 AD3d 416, 51 NYS3d 
400 (1st Dept 2017). 


The doctrine of part performance is not applicable to agreements 
governed by GOL § 5-701(a)(1), Castellotti v Free, 138 AD3d 198, 27 
NYS3d 507 (1st Dept 2016); Gural v Drasner, 114 AD3d 25, 977 NYS2d 
218 (1st Dept 2013); American Tower Asset Sub, LLC v Buffalo-Lake 
Erie Wireless Systems Co., LLC, 104 AD3d 1212, 961 NYS2d 667 (4th 
Dept 2013) (holding that James v Western New York Computing 
Systems, Inc., 273 AD2d 853, 710 NYS2d 740 (4th Dept 2000), and 
Binkowski v Hartford Acc. and Indem. Co., 60 AD3d 1473, 876 NYS2d 
295 (4th Dept 2009), are not to be followed). Moreover, the part- 
performance doctrine cannot be applied where an agreement contains 
some provisions that are governed by GOL § 5-703 but those provisions 
are contained within a larger agreement that is governed by 5-701(a) 
and the provisions governed by GOL § 5-703 are not severable, Castel- 
lotti v Free, supra. 


A service contract of indefinite duration, in which one party agrees 
to procure customers or accounts or orders on behalf of a second party, 
is not by its terms performable within one year since performance is de- 
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pendent, not upon the will of the parties to the contract, but upon that 
of a third party, Zupan v Blumberg, 2 NY2d 547, 161 NYS2d 428, 141 
NE2d 819 (1957); Gersten-Hillman Agency, Inc. v Heyman, 68 AD3d 
1284, 892 NYS2d 209 (8d Dept 2009); Tamara Brokerage, Inc. v 
Andreoli, 24 AD3d 536, 806 NYS2d 237 (2d Dept 2005) (oral agreement 
to share commissions on renewal policies unenforceable); Apostolos v 
R.D.T. Brokerage Corp., 159 AD2d 62, 559 NYS2d 295 (1st Dept 1990) 
(same). 


1. Employment Agreements 


With respect to employment contracts, an oral employment agree- 
ment for a period of one year to commence at a time subsequent to the 
making of the agreement is unenforceable under the statute of frauds, 
Geller v Reuben Gittelman Hebrew Day School, 34 AD3d 730, 826 
NYS2d 103 (2d Dept 2006). However, when the employment relation- 
ship is terminable within one year and the measure of compensation 
has become fixed and earned during the same period, the obligation to 
calculate such compensation after the passage of a year, standing alone, 
will not bring the contract within the one year proscription of the stat- 
ute of frauds, Cron v Hargro Fabrics, Inc., 91 NY2d 362, 670 NYS2d 
973, 694 NE2d 56 (1998); Air Masters, Inc. v Bob Mims Heating and Air 
Conditioning Service, Inc., 300 AD2d 513, 752 NYS2d 388 (2d Dept 
2002). Where an employment agreement provided that it could be 
terminated only pursuant to certain contingencies and the occurrence of 
those contingencies would frustrate the purpose of the contract, the 
agreement could not be performed within one year and was subject to 
the statute of frauds, Solomon v Urban Dental Management, Inc., 39 
AD3d 529, 834 NYS2d 222 (2d Dept 2007). 


Plaintiffs claim that there was an oral agreement to make him a 
partner was barred by the statute of frauds because the claimed agree- 
ment called for performance of indefinite duration and was terminable 


within one year only by its breach, D’Esposito v Gusrae, Kaplan & 
Bruno PLLC, 44 AD3d 512, 844 NYS2d 214 (1st Dept 2007). 


2. Joint Ventures and Partnerships 


An oral agreement to create a joint venture is not subject to the 
statute of frauds, Foster v Kovner, 44 AD3d 23, 840 NYS2d 328 (1st 
Dept 2007); F.S. Intertrade Office Products, Inc. v Babina, 199 AD2d 
95, 605 NYS2d 57 (1st Dept 1993). Neither is an oral partnership agree- 
ment, Foster v Kovner, supra; Prince v O’Brien, 234 AD2d 12, 650 
NYS2d 157 (1st Dept 1996). That is because, absent any definite term of 
duration, an oral agreement to form a joint venture or a partnership for 
an indefinite period creates a joint venture or partnership that is termi- 
nable at will, Moses v Savedoff, 96 AD3d 466, 947 NYS2d 419 (1st Dept 
2012); Foster v Kovner, supra. 


However, an alleged oral joint venture was unenforceable where it 
was not to be performed within one year, the parties did not perform 
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any acts typical of a joint venture, nor were any of the acts performed 
by the parties unequivocally referable to the alleged joint venture, 


Chow v Anew XCVIII, Inc., 30 AD3d 253, 819 NYS2d 493 (1st Dept 
2006). 


3. Construction Contracts 


Construction contracts are subject to the statute of frauds, GOL 
§ 5-701(a)(1). Where there is a factual issue of whether the parties 
agreed to an oral contract with a one-year warranty to run from the 
completion of construction, the jury must be instructed to determine 
whether the parties agreed to the warranty, in which event a writing 
was required, J.R. Loftus, Inc. v White, 85 NY2d 874, 626 NYS2d 52, 
649 NE2d 1196 (1995). 


b. Contracts for the Sale of Goods 


In general, contracts for the sale of goods are governed by Article 2 
of the Uniform Commercial Code (UCC). Under the UCC, contracts for 
the sale of goods of $500 or more are not enforceable “unless there is 
some writing sufficient to indicate that a contract for sale has been 
made between the parties and signed by the party against whom 
enforcement is sought or by his authorized agent or broker,” UCC § 2- 
201(1); see KSW Mechanical Contractors, Inc. v Eco-Care Corp., 259 
AD2d 671, 686 NYS2d 868 (2d Dept 1999). However, under certain cir- 
cumstances, no writing is required for goods specially manufactured for 
the buyer and not suitable for sale to others, UCC § 2-201(3)(a). Unsal- 
ability must be based on the characteristics of special manufacture, 
rather than on such tests as lost market opportunities or a seller’s unre- 
lated inability to dispose of the goods, Arthur Blum Signs, Inc. v 
Transportation Displays Inc., 273 AD2d 46, 709 NYS2d 49 (1st Dept 
2000). 


Sales at public auctions are subject to the statute of frauds. A bid 
at such auction may satisfy the statute of frauds where there exists a 
writing signed by the party against whom enforcement is sought to be 
charged, see UCC 2-201, or a memorandum in satisfaction of GOL § 5- 
701(a)(6), William J. Jenack Estate Appraisers and Auctioneers, Inc. v 
Rabizadeh, 22 NY3d 470, 982 NYS2d 813, 5 NE3d 976 (2013). GOL § 5- 
701(a)(6) requires a memorandum entered by the auctioneer in the sale 
book that specifies the nature and price of the property sold, the price 
and terms of the sale, the name of the purchaser and the name of the 
person on whose account the sale was made. An absentee bid form 
containing the bidder’s name, number and signature and evincing the 
agreement with the auctioneer’s terms may be considered in conjunc- 
tion with “clerking sheets” indicating the number of the successful bid- 
der to comprise a writing satisfying the requirements of GOL § 5-701(6), 
William J. Jenack Estate Appraisers and Auctioneers, Inc. v Rabizadeh, 
supra. Since an auctioneer serves as a consignor’s agent, a writing 
specifying the auctioneer may satisfy the requirement of a memoran- 
dum noting the name of the person on whose account the sale was 
made, id. 
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c. Agreements to Answer for the Debt of Another 


“[A] special promise to answer for the debt, default or miscarriage 
of another person” is subject to the statute of frauds, GOL § 5-701(a)(2); 
Matter of Thompson, 30 AD3d 154, 816 NYS2d 441 (1st Dept 2006). 
However, where the parties intend that the promisor is to become pri- 
marily liable on the debt, such a promise need not be in writing if it is 
supported by new and beneficial consideration to the promisor, Martin 
Roofing, Inc. v Goldstein, 60 NY2d 262, 469 NYS2d 595, 457 NE2d 700 
(1983); Concordia General Contracting v Peltz, 11 AD3d 502, 782 NYS2d 
848 (2d Dept 2004); Pyramid Champlain Co. v R.P. Brosseau & Co., 267 
AD2d 539, 699 NYS2d 516 (3d Dept 1999); see CDJ Builders Corp. v 
Hudson Group Const. Corp., 67 AD3d 720, 889 NYS2d 64 (2d Dept 
2009). To fit within this exception, the new consideration must be both 
tangible and directly beneficial to the promisor, Carey & Associates v 
Ernst, 27 AD38d 261, 810 NYS2d 475 (1st Dept 2006). The proponent of 
the oral agreement has the burden of producing evidence showing both 


new consideration and intent that the promisor become primarily liable, 
id. 


d. Agreements to Pay Compensation for Finding and Negotiating 
Certain Business Opportunities 


The statute of frauds applies to contracts to pay compensation for 
services rendered in negotiating a loan, or in negotiating the purchase, 
sale, exchange, renting or leasing of any real estate or interest therein, 
or of a business opportunity, business, its good will, inventory, fixtures 
or an interest therein, including a majority of the voting stock in a 
corporation and including the creation of a partnership interest, GOL 
§ 5-701(a)(10); see Snyder v Bronfman, 13 NY38d 504, 893 NYS2d 800, 
921 NE2d 567 (2009); Stephen Pevner, Inc. v Ensler, 309 AD2d 722, 
766 NYS2d 183 (1st Dept 2003). However, the statute does not apply to 
contracts to pay compensation to an auctioneer, an attorney at law, or a 
duly licensed real estate broker or real estate salesperson, GOL § 5- 
701(a)(10); Posson v Przestrzelski, 111 AD3d 1235, 976 NYS2d 298 (3d 
Dept 2013) (real estate broker or salesperson); Sutter v Lane, 61 AD3d 
1310, 878 NYS2d 471 (8d Dept 2009) (real estate broker or salesperson). 
The doctrine of part performance does not apply to claims governed by 
GOL § 5-701(a), Kelly v P & G Ventures 1, LLC, 148 AD3d 1002, 50 
NYS3d 163 (2d Dept 2017). 


e. Leases and Contracts for the Sale of Real Property 


Land contracts, and leases for more than one year, are subject to 
the statute of frauds, GOL §§ 5-703(1) and (2); see Solartech Renew- 
ables, LLC v Vitti, 156 AD3d 995, 66 NYS38d 704 (3d Dept 2017). The 
statute applies to the sale of stock by a corporation where the sole asset 
is an interest in real estate, Yenom Corp. v 155 Wooster Street, Inc., 33 
AD3d 67, 818 NYS2d 210 (1st Dept 2006); Bergman v Krausz, 19 AD3d 
186, 796 NYS2d 360 (1st Dept 2005); Pritsker v Kazan, 132 AD2d 507, 
518 NYS2d 143 (1st Dept 1987); but see Castellotti v Free, 138 AD3d 
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198, 27 NYS3d 507 (1st Dept 2016) (promise to transfer 50% of entity 
that is general partner of entity that owns real property not within 
GOL § 5-703, which governs conveyance of real property).Or the sale of 
stock in a cooperative apartment building, Rosner v 80 CPW Apart- 
ments Corp., 73 AD2d 39, 424 NYS2d 723 (1st Dept 1980); see Panetta 
v Kelly, 17 AD8d 163, 792 NYS2d 455 (1st Dept 2005). Although 
contracts for the conveyance of real property must be in writing, the 
statute of frauds does not preclude oral cancellations of such contracts 
unless otherwise expressly prohibited by the contract, Dolansky v 
Frisillo, 92 AD3d 1286, 939 NYS2d 210 (4th Dept 2012). The exercise of 
an option to renew a lease is not subject to the statute of frauds, Genrich 
v Holiday Lady Fitness Center, Inc., 216 AD2d 897, 629 NYS2d 352 
(4th Dept 1995), although the execution of a contract that creates the 
option, being a conditional contract for a future conveyance of land, is 
subject to the statute, Kaplan v Lippman, 75 NY2d 320, 552 NYS2d 
903, 552 NE2d 151 (1990). 


A contract for the sale or long term lease of property must be signed 
by the party against whom enforcement of the contract is sought, Kaplan 
v Lippman, 75 NY2d 320, 552 NYS2d 9038, 552 NE2d 151 (1990); Leist v 
Tugendhaft, 64 AD3d 687, 882 NYS2d 521 (2d Dept 2009); Stettine v 
DeAngelis, 259 AD2d 539, 686 NYS2d 470 (2d Dept 1999), and must 
identify the parties to the transaction, see Atai v Dogwood Realty of 
N.Y., Inc., 24 AD3d 695, 807 NYS2d 615 (2d Dept 2005). The absence of 
a signature by the party seeking to enforce the agreement has no legal 
significance, Kaplan v Lippman, supra; Vista Properties, LLC v 
Rockland Ear, Nose & Throat Associates, P.C., 60 AD3d 846, 875 NYS2d 
248 (2d Dept 2009). 


Pursuant to the Electronic Signatures and Records Act, Technology 
Law §§ 302 and 304, unless specifically provided otherwise by law, an 
electronic signature may be used in lieu of a signature affixed by hand. 
An electronic signature is defined as “an electronic sound, symbol or 
process, attached to or logically associated with an electronic record and 
executed or adopted by a person with the intent to sign the record.” 
Solartech Renewables, LLC v Vitti, 156 AD3d 995, 66 NYS38d 704 (3d 
Dept 2017). However, under the statute, an electronic signature is only 
valid on an email, not on any document attached to an email that could 
have been physically signed. Id. 


A writing that sets forth all of the essential terms of a proposed 
land transfer satisfies the statute of frauds, Mor v Fastow, 32 AD3d 
419, 819 NYS2d 560 (2d Dept 2006). Similarly, the statute of frauds 
may be satisfied by a document reciting the terms of a mortgage to be 
given, even where the type of substitute financing is not specified, Wacks 
v King, 260 AD2d 985, 689 NYS2d 298 (3d Dept 1999). To satisfy the 
statute of frauds, notations on a check are insufficient unless they de- 
scribe the property with certainty as well as the interest to be conveyed, 
Conway v Maher, 185 AD2d 570, 586 NYS2d 660 (3d Dept 1992) (court 
found insufficient memo on check stating “full warranty deed/44 acres, 
Maher, Delmar NY”); H. Rothvoss & Sons, Inc. v Estate of Neer, 139 
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AD2d 37, 5380 NYS2d 331 (8d Dept 1988) (“land on Rte 22” “down pay- 
ment” found insufficient); but see Manyon v Graser, 66 AD2d 1012, 411 
NYS2d 746 (4th Dept 1978) (court opined that check with memo describ- 
ing purchase of “nine foot strip, Fair Haven” would have been sufficient © 
if check had been endorsed by seller). However, the notations on the 
check must identify the property with the degree of certainty sufficient 
to satisfy the statute of frauds as well as the nature of the interest in 
the property to be conveyed, Conway v Maher, 185 AD2d 570, 586 
NYS2d 660 (8d Dept 1992); H. Rothvoss & Sons, Inc. v Estate of Neer, 
139 AD2d 37, 530 NYS2d 331 (38d Dept 1988). 


The writing must describe the property involved with such definite- 
ness and exactness as will permit it to be identified with reasonable 
certainty, Allegro v Youells, 67 AD3d 1081, 889 NYS2d 263 (3d Dept 
2009); Regan v Real Source Charities, Inc., 45 AD3d 1156, 846 NYS2d 
447 (3d Dept 2007). However, the description need not be as detailed 
and exact as a description in a deed would be, Del Pozo v Impressive 
Homes, Inc., 95 AD3d 1268, 945 NYS2d 368 (2d Dept 2012). Once the 
test for describing the property is met, parol evidence is admissible to 
enable the court to identify precisely the property to which the contract 
relates, Frank v Katz, 145 AD2d 597, 536 NYS2d 135 (2d Dept 1988). 


A binder agreement for the sale of real property satisfies the stat- 
ute of frauds and is subject to specific performance where the agree- 
ment identifies the parties and the subject property, recites all essential 
terms of a complete agreement and those customarily encountered in a 
real estate transaction, and is signed by the party to be charged, Rahimza- 
deh v M.A.C. Associates, 304 AD2d 636, 758 NYS2d 159 (2d Dept 2003); 
see Ross v Wu, 27 AD3d 237, 811 NYS2d 26 (1st Dept 2006) (memoran- 
dum insufficient for failure to identify seller); see also Suchin v Freder- 
ick, 30 AD3d 508, 817 NYS2d 351 (2d Dept 2006) (fully executed base- 
ment construction rider sufficient). However, even if the binder contains 
all of the essential terms of the proposed real estate transaction, a 
binder that is explicitly made subject to a formal contract is unenforce- 
able, Sabetfard v Smith, 306 AD2d 265, 760 NYS2d 525 (2d Dept 2003); 
but see Garnot v LaDue, 45 AD3d 1080, 845 NYS2d 555 (3d Dept 2007) 
(mere fact that parties to memorandum anticipated execution of more 
formal contract does not necessarily impair memorandum’s enforce- 
ability); Atai v Dogwood Realty of N.Y., Inc., 24 AD3d 695, 807 NYS2d 
615 (2d Dept 2005) (same); see also Post Hill, LLC v E. Tetz & Sons, 
Inc., 122 AD3d 1126, 997 NYS2d 525 (38d Dept 2014) (effectiveness of 
auction documents that include all essential terms of agreement not 
impaired merely because parties anticipated execution of more formal 
agreement, but writings insufficient to satisfy statute of frauds where 
they did not identify selling party). 


An oral joint venture agreement that involves interests in real 
property is not void under the statute of frauds, as the underlying inter- 
est in the joint venture is considered personalty, Sutter v Lane, 61 
AD3d 1310, 878 NYS2d 471 (8d Dept 2009); Hydro Investors, Inc. v 
Trafalgar Power, Inc., 6 AD3d 882, 775 NYS2d 402 (8d Dept 2004); see 
Pisciotto v Dries, 306 AD2d 262, 760 NYS2d 526 (2d Dept 2003). 
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f. Agreement to Make Testamentary Dispositions 


An agreement to make a testamentary disposition of any kind must 
be in writing and signed by the party to be charged, EPTL 13-2.1(a)(2); 
see Hauck v Lombardo, 99 AD3d 861, 952 NYS2d 614 (2d Dept 2012) 
(nursing care). 


g. Oral Modifications 


Modifications to contracts are governed by the statute of frauds. 
GOL § 15-301(1) provides that an agreement containing a provision 
that it cannot be modified orally cannot be changed by an executory 
agreement unless such agreement is in writing and signed by the party 
against whom enforcement of the change is sought, Bridge Street 
Enterprises v Pastino’s Italian Grill, Inc., 43 AD3d 1306, 842 NYS2d 
810 (4th Dept 2007); Marcella & Co., Inc. v Avon Products, Inc., 282 
AD2d 718, 724 NYS2d 192 (2d Dept 2001); Rochester Community 
Individual Practice Ass’n, Inc. v Finger Lakes Health Ins. Co., Inc., 281 
AD2d 977, 722 NYS2d 663 (4th Dept 2001); see Environmental Products 
& Services Inc. v Consolidated Rail Corp., 285 AD2d 700, 728 NYS2d 
256 (3d Dept 2001); SAA-A, Inc. v Morgan Stanley Dean Witter & Co., 
281 AD2d 201, 721 NYS2d 640 (1st Dept 2001). However, a provision 
that a contract may only be “changed” by a signed writing does not pro- 
hibit oral cancellations or terminations, Dolansky v Frisillo, 92 AD3d 
1286, 9389 NYS2d 210 (4th Dept 2012), or oral directions to perform 
extra work, Penava Mechanical Corp. v Afgo Mechanical Services, Inc., 
71 AD3d 493, 896 NYS2d 349 (1st Dept 2010); Tridee Associates, Inc. v 
New York City School Const. Authority, 292 AD2d 444, 739 NYS2d 179 
(2d Dept 2002); Barsotti’s, Inc. v Consolidated Edison Co. of New York, 
Inc., 254 AD2d 211, 680 NYS2d 88 (1st Dept 1998); see Mel-Stu Const. 
Corp. v Melwood Const. Corp., 181 AD2d 823, 517 NYS2d 87 (2d Dept 
1987). For a discussion of the legislative history of GOL § 15-301(1), see 
Israel v Chabra, 12 NY3d 158, 878 NYS2d 646, 906 NE2d 374 (2009). 


Waiver, part performance and estoppel constitute exceptions to 
GOL § 15-301(1), see Eujoy Realty Corp. v Van Wagner Communica- 
tions, LLC, 22 NY3d 413, 981 NYS2d 326, 4 NE3d 336 (2013); Messner 
Vetere Berger McNamee Schmetterer Kuro RSCG Inc. v Aegis Group 
PLC, 93 NY2d 229, 689 NYS2d 674, 711 NE2d 953 (1999). In Rose v 
Spa Realty Associates, 42 NY2d 338, 397 NYS2d 922, 366 NE2d 1279 
(1977), the Court of Appeals held that under the doctrine of partial per- 
formance, an oral agreement to modify a written contract, if unequivo- 
cally referable to the modification, avoids the statutory requirement of a 
writing. Moreover, when a party’s conduct induces another’s significant 
and substantial reliance on the agreement to modify, albeit oral, that 
party may be estopped from disputing the modification, notwithstand- 
ing the statute, id. Similarly, under the doctrine of partial performance, 
while an oral modification may not be enforced in light of a merger 
clause, an oral modification may be enforced if there is partial perfor- 
mance that is unequivocally referable to the oral modification or if one 
party induced another’s significant and substantial reliance on the oral 
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modification, id.; Rubin v Napoli Bern Ripka Shkolnik, LLP, 179 AD3d 
495, 118 NYS3d 4 (1st Dept 2020); see Eujoy Realty Corp. v Van Wagner 
Communications, LLC, supra; Phoenix Corp. v U.W. Marx, Inc., 64 
AD3d 967, 881 NYS2d 714 (3d Dept 2009); B. Reitman Blacktop, Inc. v 
Missirlian, 52 AD38d 752, 860 NYS2d 211 (2d Dept 2008); Healy v 
Williams, 30 AD3d 466, 818 NYS2d 121 (2d Dept 2006); Richardson & 
Lucas, Inc. v New York Athletic Club of City of New York, 304 AD2d 
462, 758 NYS2d 321 (1st Dept 2003); see Scher v Stendhal Gallery, Inc., 
117 AD3d 146, 983 NYS2d 219 (1st Dept 2014). An oral modification 
that has been fully performed by a party is enforceable, J & R Landscap- 
ing, Inc. v Damianos, 1 AD3d 563, 769 NYS2d 52 (2d Dept 2003); T&N 
West Galla Pizzeria, Inc. v CF White Plains Associates, 185 AD2d 270, 
586 NYS2d 266 (2d Dept 1992). With respect to the application of the 
doctrine of equitable estoppel, when the parties dispute whether an oral 
agreement has been formed, the conduct of the party advocating for the 
oral agreement is determinative, although the conduct of both parties 
may be relevant, Eujoy Realty Corp. v Van Wagner Communications, 
LLC, supra. 


3. Avoiding the Statute of Frauds 
a. Part Performance of Agreements to Convey or Lease Real Property 


A party may invoke the doctrine of part performance to preclude 
the statute of frauds defense in an action involving an agreement to 
convey or lease real property, Messner Vetere Berger McNamee Schmet- 
terer Euro RSCG Inc. v Aegis Group PLC, 93 NY2d 229, 689 NYS2d 
674, 711 NE2d 953 (1999); Woolley v Stewart, 222 NY 347, 118 NE 847 
(1918); McKinley v Hessen, 202 NY 24, 95 NE 32 (1911); see GOL § 5- 
703(4); but see Castellotti v Free, 138 AD3d 198, 27 NYS3d 507 (1st 
Dept 2016) (part-performance doctrine inapplicable where agreement 
contains provisions governed by GOL § 5-703 but those provisions are 
not severable from larger agreement that is governed by 5-701(a)). 
However, the doctrine of part performance may be invoked to preclude 
the statute of frauds defense only in an action for specific performance 
of a contract and may not be invoked in an action seeking only money 
damages, Zito v Suffolk, 106 AD3d 814, 964 NYS2d 644 (2d Dept 2013); 
Sparks Associates, LLC v North Hills Holding Co. II, LLC, 94 AD3d 
864, 941 NYS2d 695 (2d Dept 2012); Stainless Broadcasting Co. v Clear 
Channel Broadcasting Licenses, L.P., 58 AD3d 1010, 871 NYS2d 468 
(3d Dept 2009); GOL 5-703(4); see Messner Vetere Berger McNamee 
Schmetterer Euro RSCG Inc. v Aegis Group PLC, supra. The part per- 
formance exception to GOL described above does not constitute a 
defense to GOL § 5-701, Kelly v P & G Ventures 1, LLC, 148 AD3d 
1002, 50 NYS3d 163 (2d Dept 2017); American Tower Asset Sub, LLC v 
Buffalo-Lake Erie Wireless Systems Co., LLC, 104 AD3d 1212, 961 
NYS2d 667 (4th Dept 2013), only to GOL § 5-703 (real estate), Stephen 
Pevner, Inc. v Ensler, 309 AD2d 722, 766 NYS2d 183 (1st Dept 2003); 
Valentino v Davis, 270 AD2d 635, 703 NYS2d 609 (3d Dept 2000); see 
Messner Vetere Berger McNamee Schmetterer Euro RSCG Inc. v Aegis 
Group PLC, supra. Merger clauses in leases and the parol evidence rule 
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preclude reliance on the doctrine of part performance, Clark Const. 
Corp. v BLF Realty Holding Co., 28 AD3d 367, 814 NYS2d 63 (1st Dept 
2006). 


The “performance” on which the claim of part performance rests 
must be that of the person seeking to enforce the contract, Post Hill, 
LLC v E. Tetz & Sons, Inc., 122 AD3d 1126, 997 NYS2d 525 (3d Dept 
2014); Clark Const. Corp. v BLF Realty Holding Co., 28 AD3d 367, 814 
NYS2d 63 (1st Dept 2006), although the conduct of both parties may be 
considered in determining whether an oral contract was, in fact, made, 
McKinley v Hessen, 202 NY 24, 95 NE 32 (1911). 


A party claiming part performance must plead detrimental reliance 
and must establish that the performance was unequivocally referable to 
the agreement, Messner Vetere Berger McNamee Schmetterer Euro 
RSCG Ine. v Aegis Group PLC, 938 NY2d 229, 689 NYS2d 674, 711 NE2d 
953 (1999); Walter v Hoffman, 267 NY 365, 196 NE 291 (1935); Burns v 
McCormick, 233 NY 230, 135 NE 273 (1922); see Woolley v Stewart, 
222 NY 347, 118 NE 847 (1918); Yenom Corp. v 155 Wooster Street, 
Inc., 33 AD3d 67, 818 NYS2d 210 (1st Dept 2006). To be “unequivocally 
referable” to the agreement, the actions must be unintelligible or at 
least extraordinary, explainable only with reference to the oral agree- 
ment, Anostario v Vicinanzo, 59 NY2d 662, 463 NYS2d 409, 450 NE2d 
215 (1983); Post Hill, LLC v E. Tetz & Sons, Inc., 122 AD3d 1126, 997 
NYS2d 525 (3d Dept 2014) (plaintiff seller’s going forward with online 
auction not unequivocally referable to consummated agreement with 
defendant); Pinkava v Yurkiw, 64 AD3d 690, 882 NYS2d 687 (2d Dept 
2009); Luft v Luft, 52 AD3d 479, 859 NYS2d 694 (2d Dept 2008); Lowinger 
v Lowinger, 287 AD2d 39, 733 NYS2d 33 (1st Dept 2001) (conversion to 
Judaism motivated by multiple reasons); Carey & Associates v Ernst, 
27 AD3d 261, 810 NYS2d 475 (1st Dept 2006) (law firm’s continued rep- 
resentation not unequivocally referable to oral promise by son to pay 
father’s legal bills); Panetta v Kelly, 17 AD3d 163, 792 NYS2d 455 (1st 
Dept 2005). Inaction may also satisfy part performance when the above- 
mentioned elements are met, Messner Vetere Berger McNamee Schmet- 
tener Euro RSCG, Inc. v Aegis Group PLC, supra. 


Partial payment of the purchase price does not, in and of itself, con- 
stitute partial performance of the contract unless accompanied by other 
acts, such as “possession, or possession and improvements,” Bordeau v 
Oakley, 185 AD2d 417, 585 NYS2d 623 (3d Dept 1992). Moreover, 
partial payment does not establish mutual assent where the parties 
contemplate a formal, binding, written contract that is never executed, 
H. Rothvoss & Sons, Inc. v Estate of Neer, 189 AD2d 37, 530 NYS2d 
331 (3d Dept 1988). 


b. Equitable Estoppel 


In some situations, the doctrine of equitable estoppel may be 
invoked to defeat a defense based on the statute of frauds. Equitable 
estoppel may be used where necessary to prevent unconscionable injury 
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and loss to one who has relied on the promise of another, American 
Bartenders School, Inc. v 105 Madison Co., 59 NY2d 716, 463 NYS2d 
424, 450 NE2d 230 (1983); Stainless Broadcasting Co. v Clear Channel | 
Broadcasting Licenses, L.P., 58 AD3d 1010, 871 NYS2d 468 (3d Dept 
2009). However, equitable estoppel is not available to plaintiffs who 
cannot demonstrate that they justifiably relied on defendants’ conduct 
or oral promises, American Bartenders School v 105 Madison Co., supra; 
Stainless Broadcasting Co. v Clear Channel Broadcasting Licenses, 
L.P., supra. 


c. Admission By Party to be Charged 


Where a party has admitted the essential terms and actual exis- 
tence of an alleged oral contract, the statute of frauds may not be 
invoked as a defense, Morris Cohon & Co. v Russell, 23 NY2d 569, 297 
NYS2d 947, 245 NE2d 712 (1969); Bitner v Rutherford, 105 AD3d 1156, 
963 NYS2d 426 (3d Dept 2013); Concordia General Contracting v Peltz, 
11 AD3d 502, 782 NYS2d 848 (2d Dept 2004) (defendant admitted terms 
of oral agreement and amount of obligation in court); Dzek v Desco 
Vitroglaze of Schenectady Inc., 285 AD2d 926, 727 NYS2d 814 (3d Dept 
2001) (contract terms expressly admitted in tape recorded conversation). 
However, an admission as to some but not all material terms is insuf- 
ficient, Camhi v Tedesco Realty, LLC, 105 AD3d 795, 962 NYS2d 660 
(2d Dept 2013); Williams v Lynch, 245 AD2d 715, 666 NYS2d 749 (3d 
Dept 1997). 


EK. Parol Evidence Rule 


When parties set down their agreement in a clear complete docu- 
ment, their writing should be enforced according to its terms and evi- 
dence outside the four corners of the document as to what was really 
intended but unstated or misstated is generally inadmissible to add to 
or vary the writing, Golden Gate Yacht Club v Societe Nautique De 
Geneve, 12 NY3d 248, 879 NYS2d 363, 907 NE2d 276 (2009); W.W.W. 
Associates, Inc. v Giancontieri, 77 NY2d 157, 565 NYS2d 440, 566 NE2d 
639 (1990); Johnson v Stanfield Capital Partners, LLC, 68 AD3d 628, 
891 NYS2d 383 (1st Dept 2009); Plattsburgh v Borner, 38 AD3d 1047, 
831 NYS2d 579 (3d Dept 2007); see Jackson & Wheeler, Inc. v Pleasant- 
ville, 56 AD3d 723, 869 NYS2d 122 (2d Dept 2008) (parol evidence not 
admissible to create an ambiguity in a lease that is complete and clear 
and unambiguous on its face). Similarly, evidence of what may have 
been orally agreed by the parties prior to the execution of an integrated 
written document cannot be used to vary the terms of the writing, Braten 
v Bankers Trust Co., 60 NY2d 155, 468 NYS2d 861, 456 NE2d 802 
(1983); Matter of Estate of Costantino, 31 AD3d 1097, 818 NYS2d 394 
(4th Dept 2006); Ahava Dairy Products Corp. v Trident Leasing Corp., 1 
AD3d 546, 768 NYS2d 229 (2d Dept 2003), nor may terms of an 
unambiguous written contract be varied by evidence of a contemporane- 
ous oral agreement, DePasquale v Estate of DePasquale, 44 AD3d 606, 
843 NYS2d 357 (2d Dept 2007). 


Where there is a conflict between an express provision in a written 
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contract and an alleged oral agreement, the oral agreement is unenforce- 
able, Shah v Micro Connections, Inc., 286 AD2d 433, 729 NYS2d 497 
(2d Dept 2001). Similarly, where an agreement contains a merger clause 
that evinces the parties’ intent that the agreement is to be considered a 
completely integrated writing, extrinsic evidence that adds to or varies 
the agreement’s terms should be precluded, Schron v Troutman Sanders 
LLP, 20 NY3d 430, 963 NYS2d 613, 986 NE2d 430 (2013); see Jarecki v 
Shung Moo Louie, 95 NY2d 665, 722 NYS2d 784, 745 NE2d 1006 (2001); 
Simone v Homecheck Real Estate Services, Inc., 42 AD3d 518, 840 
NYS2d 398 (2d Dept 2007); New York City Health and Hospitals Corp. 
v St. Barnabas Hosp., 10 AD3d 489, 782 NYS2d 12 (1st Dept 2004); see 
also Primex Intern. Corp. v Wal-Mart Stores, Inc., 89 NY2d 594, 657 
NYS2d 385, 679 NE2d 624 (1997). However, if a merger or integration 
clause states that the agreement supercedes a specific earlier agree- 
ment but excludes mention of another agreement, under the maxim 
inclusio unius est exclusio alterius, the excluded agreement’s terms may 
still be in effect, notwithstanding the merger or integration clause, 
Frank v Metalico Rochester, Inc., 174 AD3d 1407, 106 NYS3d 467 (4th 
Dept 2019). A merger clause has been held not to preclude parole evi- 
dence establishing fraudulent inducement to enter into the contract, 
Brown v Cerberus Capital Management, L.P., 173 AD38d 513, 104 
NYS8d 62 (1st Dept 2019). 


A recital paragraph in a document does not prevent the introduc- 
tion of parol evidence to determine the parties’ intent, Andersen ex rel. 
Andersen, Weinroth & Co., L.P. v Weinroth, 48 AD3d 121, 849 NYS2d 
210 (1st Dept 2007). Where a party to a claimed contract asserts lack of 
consideration as a defense, parol evidence is admissible to show that an 
apparently valid obligation in writing was given without consideration 
to support it, Ehrlich v American Moninger Greenhouse Mfg. Corp., 26 
NY2d 255, 309 NYS2d 341, 257 NE2d 890 (1970). In Ehrlich, the Court 
of Appeals elaborated that a party’s “recitation of receipt of consideration 
is a mere admission of fact” that “may be explained or disputed by parol 
evidence.” In a reformation action based on mutual mistake, where the 
thrust of the action is that the writing does not set forth the actual 
agreement of the parties, the parol evidence rule does not bar extrinsic 
proof of the actual agreement, Chimart Associates v Paul, 66 NY2d 570, 
498 NYS2d 344, 489 NE2d 231 (1986); see Stache Investments Corpora- 
tion v Ciolek, 174 AD3d 1393, 106 NYS3d 458 (4th Dept 2019). 


Parol evidence may be admissible to prove a condition precedent to 
the legal effectiveness of a contract if the condition is not contradictory 
to, or at variance with, the express terms of the contract, Hicks v Bush, 
10 NY2d 488, 225 NYS2d 34, 180 NE2d 425 (1962); Mack-Lowe v 
Picault-Cadet, 33 AD3d 504, 823 NYS2d 55 (1st Dept 2006); see Bank of 
Suffolk County v Kite, 49 NY2d 827, 427 NYS2d 782, 404 NE2d 1323 
(1980); Tambe Elec., Inc. v Home Depot U.S.A., Inc., 49 AD3d 1161, 856 
NYS2d 373 (4th Dept 2008); Libasci v Singares, 128 AD3d 1239, 9 
NYS3d 715 (3d Dept 2015) (parol evidence admissible to show that 
there was no meeting of minds or consideration where plaintiff signed 
agreement that contemplated refinancing of premises but then refused 


75 


PJI 4:1 PATTERN JuRY INSTRUCTIONS 


to permit such refinancing). However, that principle is predicated on 
proof of the parties’ intention that the entire contract was to be a nul- 
lity and does not apply to a claim that the parties intended only that | 
certain provisions of the contract were not to be enforced, Bersani v 
General Acc. Fire & Life Assur. Corp., Ltd., 36 NY2d 457, 369 NYS2d 
108, 330 NE2d 68 (1975); Cole v Macklowe, 40 AD3d 396, 836 NYS2d 
568 (1st Dept 2007). Some courts have applied the principle that parol 
evidence may be used to prove that the contract never came into exis- 
tence because of the failure of a condition precedent even where the 
parties’ written agreement contained a merger clause, Mack-Lowe v 
Picault-Cadet, supra; Tropical Leasing, Inc. v Fiermonte Chevrolet, 
Inc., 80 AD2d 467, 489 NYS2d 566 (4th Dept 1984); Procopis v G. P. P. 
Restaurants, Inc., 43 AD2d 974, 352 NYS2d 230 (2d Dept 1974); but see 
Torres v D’Alesso, 80 AD3d 46, 910 NYS2d 1 (1st Dept 2010) (question- 
ing proposition). However, the First Department has concluded that the 
rule permitting claims of oral conditions precedent where the condition 
is not contradictory to, or at variance with, the contract’s express terms 
is inapplicable to contracts for the sale of real property, Torres v 
D’Alesso, supra (declining to follow Second Department’s decision in 
Procopis v G. P. P. Restaurants, Inc., supra). 


Parol evidence may be used to prove the lost, destroyed portion of a 
contract, Carlson v American Intern. Group, Inc., 30 NY3d 288, 67 
NYS3d 100, 89 NE3d 490 (2017). 


F. Illegal Contracts 


1. In General 


An illegal contract will not be enforced, Carmine v Murphy, 285 NY 
413, 35 NE2d 19 (1941); Melius v Breslin, 46 AD3d 524, 846 NYS2d 645 
(2d Dept 2007); Bonilla v Rotter, 36 AD3d 534, 829 NYS2d 52 (1st Dept 
2007); Sabia v Mattituck Inlet Marina and Shipyard, Inc., 24 AD3d 178, 
805 NYS2d 346 (1st Dept 2005); Parpal Restaurant, Inc. v Robert 
Martin Co., 258 AD2d 572, 685 NYS2d 481 (2d Dept 1999) (sublease 
created for purpose of improper tax avoidance); Scotto v Mei, 219 AD2d 
181, 642 NYS2d 863 (1st Dept 1996); Little Princess Truck Rentals, Inc. 
v Pergament Distributors, Inc., 143 AD2d 179, 531 NYS2d 812 (2d Dept 
1988) Gnterstate trucking contract deemed illegal by ICC). Contracts, 
although legal in their inducement and capable of being performed in a 
legal manner, which have nonetheless been performed in an illegal 
manner, also will not be enforced, McConnell v Commonwealth Pictures 
Corp., 7 NY2d 465, 199 NYS2d 4838, 166 NE2d 494 (1960); Alpha 
Interiors, Inc. v Tulger Const. Corp., 101 AD38d 660, 956 NYS2d 67 (2d 
Dept 2012); Prote Contracting Co., Inc. v Board of Educ. of the City of 
New York, 230 AD2d 32, 657 NYS2d 158 (1st Dept 1997); see FCI 
Group, Inc. v New York, 54 AD3d 171, 862 NYS2d 352 (1st Dept 2008) 
(contractor whose employee attempted to bribe city supervisory inspec- 
tor not permitted to recover for balance due under construction contract 
where contract contained a forfeiture provision applicable to such 
unethical conduct). However, such forfeiture will occur only if there is a 
direct connection between the illegal transaction and the obligation 
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sued upon, McConnell v Commonwealth Pictures Corp., supra; Alpha 
Interiors, Inc. v Tulger Const. Corp., supra. Further, the illegal perfor- 
mance must take the form of commercial bribery or similar conduct in 
which the illegality is central to or a dominant part of plaintiffs whole 
course of conduct in the performance of the contract, McConnell v Com- 
monwealth Pictures Corp., supra; Alpha Interiors, Inc. v Tulger Const. 
Corp., supra (kickback scheme occurring repeatedly during performance 
of subcontract). 


Public policy may also be a factor in determining the enforceability 
of contracts, New York v 17 Vista Associates, 84 NY2d 299, 618 NYS2d 
249, 642 NE2d 606 (1994) (contract whereby city agreed to provide 
developer expedited and favorable determination in exchange for pay- 
ment into city housing trust void as against public policy); Drucker v 
Mauro, 30 AD3d 37, 814 NYS2d 43 (1st Dept 2006) (lease that sought to 
avoid requirements of Rent Stabilization Law void as matter of public 
policy); see Szerdahelyi v Harris, 67 NY2d 42, 499 NYS2d 650, 490 
NE2d 517 (1986) (usurious loan); McConnell v Commonwealth Pictures 
Corp., 7 NY2d 465, 199 NYS2d 483, 166 NE2d 494 (1960); R.A.C. Group, 
Inc. v Board of Educ. of City of New York, 21 AD3d 243, 799 NYS2d 559 
(2d Dept 2005); Abright v Shapiro, 214 AD2d 496, 626 NYS2d 73 (1st 
Dept 1995) (rent control violations). 


In 159 MP Corp. v Redbridge Bedford, LLC, 33 NY3d 353, 104 
NYS3d 1, 128 NE38d 128 (2019), the Court of Appeals affirmed the 
Second Department and held that the parties’ commercial real estate 
agreement, whereby the tenant waived its right to seek declaratory and 
thus Yellowstone relief, was not violative of public policy and was ac- 
cordingly enforceable. The Court noted that while the tenant’s agree- 
ment to forego declaratory relief precluded it from seeking a Yellowstone 
injunction in Supreme Court, and thus obtain a stay of the lease’s cure 
period, New York’s strong public policy of freedom of contract and 
enforcement of agreements between sophisticated parties negotiated in 
an arms-length transaction outweighed any countervailing policy in 
favor of invalidating the lease’s waiver provision, id. (noting that 
notwithstanding waiver, lessee legal remedies to vindicate rights under 
the lease). 


Public policy does not require invalidation of an agreement whose 
purpose was to postpone a party’s acquisition of a gift until after the 
party’s pending matrimonial action was concluded, Castellotti v Free, 
138 AD3d 198, 27 NYS3d 507 (1st Dept 2016). Where a statute specifi- 
cally provides for a private right of action, there may be recovery even 
though the plaintiff knew the transaction was illegal, Diversified Group 
Inc. v Sahn, 259 AD2d 47, 696 NYS2d 133 (1st Dept 1999) (applying 
“anti-scalping law,” Arts & Cultural Affairs Law §§ 25.01 et seq.). Agree- 
ments providing for the evasion of tax payments are not per se 
unenforceable unless the taxing statute so provides, Murray Walter, 
Inc. v Sarkisian Bros., Inc., 107 AD2d 173, 486 NYS2d 396 (3d Dept 
1985). 


Where the statute that renders the transaction illegal contains a 


77 


PJI 4:1 PATTERN JuRY INSTRUCTIONS 


time limitation on the right to assert the illegality, the defense of il- 
legality must be raised within the time period, Carter Financial Corp. v 
Atlantic Medical Management, LLC, 262 AD2d 178, 691 NYS2d 529 
(1st Dept 1999). A defense of illegality on the ground that the contract 
violates public policy is not waived by a failure to affirmatively plead it 
in the answer, Spiegel v 1065 Park Ave. Corp., 305 AD2d 204, 759 
NYS2d 461 (1st Dept 2003). 


Where an agreement consists in part of an unlawful objective and 
in part of lawful objectives, a court may sever the illegal aspects of the 
agreement and enforce the legal ones, so long as the illegal aspects are 
incidental to the legal aspects and are not the main objective of the 
agreement, Lanza v Carbone, 130 AD3d 689, 13 NYS3d 472 (2d Dept 
2015); Mark Hotel LLC v Madison Seventy-Seventh LLC, 61 AD3d 140, 
872 NYS2d 111 (1st Dept 2009). However, where the main objective of 
an agreement is illegal, courts will not sever and enforce incidental 
legal clauses, Georgia Properties, Inc. v Dalsimer, 39 AD38d 332, 835 
NYS2d 41 (1st Dept 2007). Whether a contract is severable is generally 
a question of the parties’ intent, to be determined from the language of 
the contract viewed in light of the circumstances at the time of execu- 
tion, Lanza v Carbone, supra. A contract containing both lawful and 
unlawful objectives may be severed and the legal components enforced 
to avoid unjust enrichment, Paulus v Kuchler, 214 AD2d 608, 625 
NYS2d 81 (2d Dept 1995); Lanza v Carbone, supra (courts particularly 
ready to sever illegal components and enforce only legal ones where 
injured party less culpable and other party would be unjustly enriched); 
McCall v Frampton, 81 AD2d 607, 488 NYS2d 11 (2d Dept 1981); see 
Village Taxi Corp. v Beltre, 91 AD3d 92, 983 NYS2d 694 (2d Dept 2011); 
Lopez v 121 St. Nicholas Ave. H.D.F.C., 28 AD3d 429, 814 NYS2d 174 
(2d Dept 2006). The test is the degree to which the illegality infects and 
destroys the agreement, McCall v Frampton, supra. 


Where contracts that violate statutory provisions are merely malum 
prohibitum, the general rule that illegal contracts will not be enforced 
does not always apply, Benjamin v Koeppel, 85 NY2d 549, 626 NYS2d 
982, 650 NE2d 829 (1995); Lloyd Capital Corp. v Pat Henchar, Inc., 80 
NY2d 124, 589 NYS2d 396, 603 NE2d 246 (1992); see Glassman v 
ProHealth Ambulatory Surgery Center, Inc., 14 NY3d 898, 904 NYS2d 
342, 930 NE2d 263 (2010); Trilegiant Corp. v Orbitz, LLC, 125 AD3d 
504, 5 NYS3d 366 (1st Dept 2015). If the statute does not specifically 
provide that its violation will render a contract unenforceable, and the 
denial of relief is wholly out of proportion to the requirements of public 
policy or appropriate individual punishment, the right to recover will 
not be denied, Benjamin v Koeppel, supra; Lloyd Capital Corp. v Pat 
Henchar, Inc., supra; Simaee v Levi, 22 AD3d 559, 802 NYS2d 493 (2d 
Dept 2005); John E. Rosasco Creameries v Cohen, 276 NY 274, 11 NE2d 
908 (1937); Joe O’Brien Investigations Inc. v Zorn, 263 AD2d 812, 694 
NYS2d 216 (38d Dept 1999). A judicial refusal to enforce a contract is es- 
pecially inappropriate where there are regulatory sanctions and statu- 
tory penalties in place to redress violations of the law, Glassman v 
ProHealth Ambulatory Surgery Center, Inc., supra; Lloyd Capital Corp. 
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v Pat Henchar, Inc., supra. Forfeitures by operation of law are 
disfavored, particularly where a defaulting party seeks to raise illegal- 
ity as a ground for personal gain rather than a shield for the public 
good, Lloyd Capital Corp. v Pat Henchar, Inc., supra; see Simaee v Levi, 
supra. 


2. Contracts Violating Licensing Requirements 


Contracts requiring conduct that violates licensing ordinances may 
be held unenforceable where the licensing rules exist for the public’s 
protection rather than for revenue raising purposes, Village Taxi Corp. 
v Beltre, 91 AD38d 92, 933 NYS2d 694 (2d Dept 2011); see Galbreath- 
Ruffin Corp. v 40th & 3rd Corp., 19 NY2d 354, 280 NYS2d 126, 227 
NE2d 30 (1967). Thus, that part of an asset-purchase agreement that 
involved the transfer of taxicab licenses without approval of the licens- 
ing agency, in contravention of local law, was unenforceable in light of 
the purposes of the regulatory scheme, which included protecting public 
safety, Village Taxi Corp. v Beltre, supra. The illegality of the agree- 
ment in that instance required dismissal of both the cause of action for 
breach of contract and the causes of action for fraudulent inducement, 
id. As to the enforceability of a contract involving an out-of-state 
unlicensed promoter, see Quartey v AB Stars Productions, S.A., 260 
AD2d 39, 697 NYS2d 280 (1st Dept 1999). 


N.Y.C. Admin. Code § 20-387(a) forbids the soliciting, canvassing, 
selling, obtaining or performing of a home improvement contract by a 
person who is not licensed to do so. An unlicensed contractor cannot re- 
cover for services rendered either pursuant to a contract or on a theory 
of quantum meruit, Wildenstein v 5H & Co, Inc., 97 AD3d 488, 950 
NYS2d 3 (1st Dept 2012); Intrepid Elec. Contracting Co., Inc. v Serure, 
34 AD3d 430, 824 NYS2d 351 (2d Dept 2006). However, an owner can- 
not recoup funds that were already paid to the unlicensed contractor, 
since the law generally requires that the parties be left as they are, 
Wildenstein v 5H & Co, Inc., supra. This principle does not preclude the 
owner from seeking restitution for payments previously made for 
incomplete or defective work, id; O'Malley v Campione, 70 AD3d 595, 
896 NYS2d 49 (1st Dept 2010). 


In cases brought against consumers, CPLR 3015(e) requires 
plaintiffs to plead that they are duly licensed and to provide their licens- 
ing details where the cause of action arises from plaintiffs conduct of a 
business that is required by State or local law to be licensed by certain 
enumerated licensing authorities. 


3. Contracts Violating Usury Laws 


A usurious contract is void and relieves the party challenging the 
contract of the obligation to repay principal and interest thereon, Seidel 
v 18 East 17th Street Owners, Inc., 79 NY2d 735, 586 NYS2d 240, 598 
NE2d 7 (1992); Bouffard v Befese, LLC, 111 AD3d 866, 976 NYS2d 510 
(2d Dept 2013); Oliveto Holdings, Inc. v Rattenni, 110 AD3d 969, 973 
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NYS2d 321 (2d Dept 2013); Abir v Malky, Inc., 59 AD3d 646, 873 NYS2d 
350 (2d Dept 2009). An agreement is usurious under civil law when it 
imposes an annual interest rate in excess of 16 percent, GOL § 5-501(1); 
Banking Law § 14-a(1); Seidel v 18 East 17th Street Owners, Inc., supra; 
Blue Wolf Capital Fund II, L.P. v American Stevedoring Inc., 105 AD3d 
178, 961 NYS2d 86 (1st Dept 2013); O’Donovan v Galinski, 62 AD3d 
769, 878 NYS2d 443 (2d Dept 2009); Abir v Malky, Inc., supra, and is 
usurious under criminal law when it imposes an annual interest rate in 
excess of 25 percent, Penal Law §§ 190.40, 190.42; Blue Wolf Capital 
Fund II, L.P. v American Stevedoring Inc., supra; Abir v Malky, Inc., 
supra. Where the loan is for less than a year, the interest rate is an- 
nualized for purposes of determining whether the loan is usurious, 
Bakhash v Winston, 134 AD3d 468, 19 NYS3d 887 (1st Dept 2015). 


The laws regulating the maximum rate of interest that may be 
charged do not apply to any loan or forbearance in the amount of or 
more than $2,500,000, AJW Partners LLC v Itronics Inc., 68 AD3d 567, 
892 NYS2d 46 (1st Dept 2009); Shasho v Pruco Life Ins. Co. of New 
Jersey, 67 AD3d 663, 888 NYS2d 557 (2d Dept 2009). The civil usury 
law, GOL § 5-501, does not apply to a loan or forbearance in the amount 
of $250,000 or more, unless the loan or forbearance is secured primarily 
by an interest in real property improved by a one- or two-family resi- 
dence, GOL § 5-501(6)(a). The statute does not require that the resi- 
dence be owner-occupied, and the nature of the loan or forbearance (i.e., 
commercial or personal) is irrelevant, Oliveto Holdings, Inc. v Rattenni, 
110 AD3d 969, 973 NYS2d 321 (2d Dept 2013). GOL § 5-501 also does 
not apply to agreements to pay an annual interest rate in excess of 18% 
on unpaid balances following a default by the debtor, since such agree- 
ments do not entail a loan or forbearance, Salamone v Russo, 129 AD3d 
879, 15 NYS3d 344 (2d Dept 2015); Salamone v Cohen, 129 AD3d 877, 
12 NYS3d 180 (2d Dept 2015). 


Corporations generally cannot interpose the defense of usury under 
the civil law, although they may do so under the Penal Law, GOL § 5- 
521(1), (3); Pepin v Jani, 101 AD3d 694, 955 NYS2d 371 (2d Dept 2012); 
AJW Partners LLC v Itronics Inc., 68 AD3d 567, 892 NYS2d 46 (1st 
Dept 2009); see GOL § 5-501(6); Blue Wolf Capital Fund II, L.P. v 
American Stevedoring Inc., 105 AD3d 178, 961 NYS2d 86 (1st Dept 
2013) (with some exceptions, corporations may assert criminal usury as 
defense where loan more than $250,000 and less than $2,500,000). The 
same is true of individual guarantors of loans to corporations, Schneider 
v Phelps, 41 NY2d 238, 391 NYS2d 568, 359 NE2d 1361 (1977); Pepin v 
Jani, supra; Tower Funding, Ltd. v David Berry Realty, Inc., 302 AD2d 
513, 755 NYS2d 413 (2d Dept 2003). However, where a corporate form 
has been used to conceal a usurious loan made for personal rather than 
corporate purposes, the defense of usury may be interposed, Schneider v 
Phelps, supra; Tower Funding, Ltd. v David Berry Realty, supra. Al- 
though usury is ordinarily invoked as an affirmative defense to an ac- 
tion seeking repayment of a loan, it is also available as a defense to a 
borrower in a foreclosure action, Blue Wolf Capital Fund II, L.P. v 
American Stevedoring Inc., supra. 
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To successfully raise the defense of usury, a debtor must allege and 
prove, by clear and convincing evidence, that plaintiff charged interest 
in violation of a usury statute and did so with the intent to take inter- 
est in excess of the legal rate, Freitas v Geddes Sav. and Loan Ass’n, 63 
NY2d 254, 481 NYS2d 665, 471 NE2d 437 (1984); Oliveto Holdings, Inc. 
v Rattenni, 110 AD3d 969, 973 NYS2d 321 (2d Dept 2013); Blue Wolf 
Capital Fund II, L.P. v American Stevedoring Inc., 105 AD3d 178, 961 
NYS2d 86 (1st Dept 2013); see Giventer v Arnow, 37 NY2d 305, 372 
NYS2d 63, 333 NE2d 366 (1975); Salamone v Russo, 129 AD3d 879, 15 
NYS38d 344 (2d Dept 2015); Salamone v Cohen, 129 AD3d 877, 12 
NYS3d 180 (2d Dept 2015). The court will not assume that the parties 
entered into an unlawful agreement and when terms of the agreement 
are in issue, and the evidence is conflicting, the lender is entitled to a 
presumption that it did not make a loan at a usurious rate, Giventer v 
Arnow, supra. 


The rudimentary element of usury is the existence of a loan or 
forbearance of money, and where there is no loan, there can be no usury, 
however unconscionable the contract may be, LG Funding, LLC v 
United Senior Properties of Olathe, LLC, 181 AD38d 664, 122 NYS3d 
309 (2d Dept 2020); see Seidel v 18 East 17th Street Owners, Inc., 79 
NY2d 735, 586 NYS2d 240, 598 NE2d 7 (1992). To determine whether a 
transaction constitutes a usurious loan, the transaction must be 
considered in its totality and judged by its real character, rather than 
by the name, color, or form that the parties have given it, LG Funding, 
LLC v United Senior Properties of Olathe, LLC, supra; Abir v Malky, 
Inc., 59 AD3d 646, 873 NYS2d 350 (2d Dept 2009). The court will exam- 
ine whether the plaintiff is absolutely entitled to repayment under all 
circumstances, LG Funding, LLC v United Senior Properties of Olathe, 
LLC, supra. Unless a principal sum advanced is repayable absolutely, 
the transaction is not a loan, id. Courts typically weigh three factors 
when determining whether repayment is absolute or contingent: (1) 
whether there is a reconciliation provision in the agreement; (2) whether 
the agreement has a finite term; and (3) whether there is any recourse 
should the merchant declare bankruptcy, id. 


In determining whether a transaction is usurious, the law looks not 
to its form, but its substance, or real character, and the court must ap- 
ply the traditional method for calculating the effective interest rate as 
set forth in Band Realty Co. v North Brewster, Inc., 37 NY2d 460, 373 
NYS2d 97, 335 NE2d 316 (1975), Oliveto Holdings, Inc. v Rattenni, 110 
AD83d 969, 973 NYS2d 321 (2d Dept 2013); see Bouffard v Befese, LLC, 
111 AD3d 866, 976 NYS2d 510 (2d Dept 2013). Under that method, 
there is no usury as long as all payments on account of interest do not 
aggregate a sum greater than the aggregate of interest that would law- 
fully have been earned had the debt continued to the earliest maturity 
date, Band Realty Co. v North Brewster, Inc., supra; Canal v Munassar, 
144 AD3d 1663, 41 NYS3d 828 (4th Dept 2016). Interest on the whole 
amount of the principal to be paid at maturity, not exceeding the legal 
rate, may be taken in advance, Band Realty Co. v North Brewster, Inc., 
supra; Canal v Munassar, supra; Martell v Drake, 124 AD3d 1200, 2 
NYS3d 288 (3d Dept 2015). 
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To constitute usury, it must appear that the real purpose of the 
transaction was, on the one side, to lend money at usurious interest 
reserved in some form by the contract and, on the other side, to borrow . 
upon the usurious terms, Bouffard v Befese, LLC, 111 AD3d 866, 976 
NYS2d 510 (2d Dept 2013). It has been held that a provision in a note 
that the interest rate “in no event” will exceed the rate permitted by 


law does not render the note non-usurious, Bakhash v Winston, 134 
AD3d 468, 19 NYS3d 887 (1st Dept 2015). 


Whether a transaction constitutes a cover for usury is usually a 
question of fact, see Bouffard v Befese, LLC, 111 AD3d 866, 976 NYS2d 
510 (2d Dept 2013); Abir v Malky, Inc., 59 AD3d 646, 873 NYS2d 350 
(2d Dept 2009). However, if usury can be gleaned from the face of the 
instrument, such intent will be implied and usury will be found as a 
matter of law, Blue Wolf Capital Fund II, L.P. v American Stevedoring 
Inc., 105 AD3d 178, 961 NYS2d 86 (1st Dept 2013). Although at trial a 
party claiming usury has the burden of establishing it by clear and 
convincing evidence, in the context of a summary judgment motion, the 
burden is on the other party to establish, prima facie, that the transac- 
tion was not usurious, Abir v Malky, Inc., supra. Although defendants 
may assert criminal usury as an affirmative defense, they may not as- 
sert criminal usury as the basis for a counterclaim, LG Funding, LLC v 
United Senior Properties of Olathe, LLC, 181 AD3d 664, 122 NYS3d 
309 (2d Dept 2020); see General Obligations Law § 5-521 (3); Limited 
Liability Company Law § 1104 (c); Blue Wolf Capital Fund II, L.P. v 
American Stevedoring, Inc., supra; Intima-Eighteen, Inc. v A.H. 
Schreiber Co., Inc., 172 AD2d 456, 568 NYS2d 802 (1st Dept 1991). 


Federal law preempts state usury laws that would otherwise apply 
to the interest charged pursuant to credit card agreements for credit 
cards issued by national banks, FDIC-insured banks and federal sav- 
ings associations, as well as where the credit receivables are assigned to 
an insured or regulated bank or its subsidiary, Citibank (South Dakota), 
N.A. v Martin, 11 Misc3d 219, 807 NYS2d 284 (NY City Civ Ct 2005); 
ALBANK, FSB v Foland, 177 Misc2d 569, 676 NYS2d 461 (NY City Ct 
1998). The federal Depository Institutions Deregulation and Monetary 
Control Act of 1980 preempts state usury laws with respect to any loan 
that was secured by a first lien on residential real property, was made 
after March 31, 1980, and meets the definition (with certain qualifica- 
tions) of a federally-related mortgage loan, JPMorgan Chase Bank, N.A. 
v Malarkey, 65 AD3d 718, 884 NYS2d 787 (3d Dept 2009); see 12 USC 
§ 1735f-7a. The New York usury law is also preempted by the federal 
Small Business Investment Act, 15 USC § 687()(3), unless New York 
opts out of the federal statutory scheme, Medallion Financial Corp. v 
Weingarten, 132 AD3d 596, 19 NYS3d 509 (1st Dept 2015). 


4. Contracts Involving Employment of Undocumented Workers 


A contract of employment between an undocumented alien worker 
and an employer is not illegal and therefore may be enforceable where 
neither the contract at issue nor the work performed by the worker was 
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illegal, Balbuena v IDR Realty LLC, 6 NY3d 338, 812 NYS2d 416, 845 
NE2d 1246 (2006); Jara v Strong Steel Door, Inc., 58 AD3d 600, 871 
NYS2d 363 (2d Dept 2009); see New York Hosp. Medical Center of 
Queens v Microtech Contracting Corp., 22 NY3d 501, 982 NYS2d 830, 5 
NE3d 993 (2014) (employer’s rights under Workers’ Compensation Law 
not extinguished merely because its injured employee is an undocu- 
mented alien). 


5. Contracts Involving Sexual and Marital Relations 


An agreement for financial support in exchange for illicit sexual re- 
lations is violative of public policy and unenforceable, Anonymous v 
Anonymous, 293 AD2d 406, 740 NYS2d 341 (1st Dept 2002); see Pizzo v 
Goor, 50 AD3d 586, 857 NYS2d 526 (1st Dept 2008), as is a claim that 
defendant falsely promised to support plaintiff if she would have his 
child and give up her career, Jennings v Hurt, 160 AD2d 576, 554 
NYS2d 220 (1st Dept 1990). Likewise, a written agreement by a mar- 
ried man to purchase an apartment for his female companion in return 
for “love and affection” is unenforceable for lack of consideration and as 
contrary to public policy, Rose v Elias, 177 AD2d 415, 576 NYS2d 257 
(1st Dept 1991); see Anonymous v Anonymous, supra. However, the 
courts will enforce an express contract between cohabiting unmarried 
individuals relating to payment for domestic or “housewifely” services, 
Morone v Morone, 50 NY2d 481, 429 NYS2d 592, 413 NE2d 1154 (1980), 
as long as the agreement is not based or dependent on illicit sexual re- 
lations, Potter v Davie, 275 AD2d 961, 713 NYS2d 627 (4th Dept 2000). 
Such express contracts may be enforced even if they are not in writing, 
Morone v Morone, supra. Similarly, the courts will enforce an oral agree- 
ment between an unmarried couple pursuant to which one party quit 
working full-time, thereby ceasing to earn money toward her own retire- 
ment plan, to stay home to care for the parties’ children, in exchange for 
a certain share of the other party’s retirement accounts, Dee v Rakower, 
112 AD3d 204, 976 NYS2d 470 (2d Dept 2013). In contrast, claimed 
implied agreements involving domestic services are not enforceable 
because it is not reasonable to infer an agreement to pay for such ser- 
vices when the parties’ relationship makes it natural that the services 
were rendered gratuitously, id. 


A stipulation that requires a party to seek dissolution of a marriage 
or provides for the procurement of grounds for divorce is void as against 
public policy, Charap v Willett, 84 AD3d 1003, 925 NYS2d 94 (2d Dept 
2011); Reid v McLeary, 271 AD2d 668, 706 NYS2d 179 (2d Dept 2000); 
Paulus v Kuchler, 214 AD2d 608, 625 NYS2d 81 (2d Dept 1995); see 
GOL § 5-311. 


6. Contracts Violating the Rule Against Perpetuities 


The rule against perpetuities, which is now embodied in EPTL § 9- 
1.1, prohibits devises and conveyances of estates in real property that 
postpone vesting of title more than “twenty-one years after one or more 
lives in being at the creation of the estate and any period of gestation 
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involved.” A thorough discussion of the rule against perpetuities, which 
arises most often in the context of trusts and wills, is beyond the scope 
of this Comment on contracts. It should be noted, however, that the rule - 
does not apply to options to renew leases that are exercisable only dur- 
ing the lease’s term, Bleecker Street Tenants Corp. v Bleeker Jones 
LLC, 16 NY8d 272, 920 NYS2d 291, 945 NE2d 484 (2011). The rule 
against perpetuities also does not apply to options to purchase real 
property that originate in leases and are not exercisable after lease 
expiration, id; Symphony Space, Inc. v Pergola Properties, Inc., 88 NY2d 
466, 646 NYS2d 641, 669 NE2d 799 (1996), or purchase agreements 
that inure to the benefit of the parties’ successors and assigns and do 
not specify closing dates but do provide that “time is of the essence,” 
Kaiser-Haidri v Battery Place Green, LLC, 85 AD3d 730, 925 NYS2d 
557 (2d Dept 2011). 


The rule against perpetuities does apply to all non-lease-based op- 
tions to purchase real property, regardless of whether the property is 
commercial or noncommercial in nature, Symphony Space, Inc. v 
Pergola Properties, Inc., 88 NY2d 466, 646 NYS2d 641, 669 NE2d 799 
(1996); see Bleecker Street Tenants Corp. v Bleeker Jones LLC, 16 
NY8d 272, 920 NYS2d 291, 945 NE2d 484 (2011). 


7. Non-compete Clauses in Contracts Involving Personal Services 
a. Employment Contracts 


In New York, there is a “general judicial disfavor” of anticompeti- 
tive covenants in employment contracts that prohibit employees from 
working for competitors or engaging in competitive business activities 
after leaving their jobs, American Broadcasting Companies, Inc. v Wolf, 
52 NY2d 394, 488 NYS2d 482, 420 NE2d 363 (1981); see Reed, Roberts 
Associates, Inc. v Strauman, 40 NY2d 303, 386 NYS2d 677, 353 NE2d 
590 (1976). This disfavor is fueled by considerations of public policy 
militating against “sanctioning the loss of a man’s livelihood,” Reed, 
Roberts Associates, Inc v Strauman, supra. Covenants not to compete 
are strictly construed because of this disfavor, Brown & Brown, Inc. v 
Johnson, 25 NY38d 364, 12 NYS3d 606, 34 NE3d 357 (2015). The policy 
“favors the free exchange of goods and services through established 
market mechanisms,” American Broadcasting Companies, Inc. v Wolf, 
supra. 


An employment agreement not to compete will be enforced only if it 
(1) is no greater in time or area than is necessary to protect the legiti- 
mate interest of the employer, (2) does not impose undue hardship on 
the employee, and (3) does not injure the public, Brown & Brown, Inc. v 
Johnson, 25 NY3d 364, 12 NYS3d 606, 34 NE3d 357 (2015); BDO 
Seidman v Hirshberg, 93 NY2d 382, 690 NYS2d 854, 712 NE2d 1220 
(1999); D & W Diesel, Inc. v McIntosh, 307 AD2d 750, 762 NYS2d 851 
(4th Dept 2003). Similarly, an employer must have a legitimate busi- 
ness interest in restricting an employee’s right to solicit former co- 
workers, Fewer v GFI Group Inc., 124 AD3d 457, 2 NYS3d 428 (1st 
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Dept 2015). The employer must prove all three prongs of this test before 
the burden shifts, Brown & Brown, Inc, v Johnson, supra. 


Where a non-compete provision is overbroad in that it is more re- 
strictive than is necessary to protect the employer’s legitimate interests, 
the court may grant partial enforcement, BDO Seidman v Hirshberg, 93 
NY2d 382, 690 NYS2d 854, 712 NE2d 1220 (1999). If the employer 
demonstrates an absence of overreaching, coercive use of dominant 
bargaining power, or other anti-competitive misconduct, but has in good 
faith sought to protect a legitimate business interest, consistent with 
reasonable standards of fair dealing, partial enforcement may be justi- 
fied, Brown & Brown, Inc. v Johnson, 25 NY3d 364, 12 NYS3d 606, 34 
NE3d 357 (2015); BDO Seidman v Hirshberg, supra. Factors weighing 
against partial enforcement are the imposition of the covenant in con- 
nection with hiring or continued employment, the existence of coercion 
or a general plan of the employer to forestall competition, and the 
employer’s knowledge that the covenant was overly broad, Brown & 
Brown, Inc. v Johnson, 115 AD3d 162, 980 NYS2d 631 (4th Dept 2014), 
rev d on other grounds, 25 NY3d 364, 12 NYS3d 606, 34 NE3d 357 
(2015). Where the employee had already left her prior job, the non- 
compete covenant was not presented to her until her first day of work at 
the new job, and she was required to sign as a condition of employment, 
partial enforceability depended on such factors as whether the employee 
understood the agreement, whether the employer discussed or explained 
it to her, what the nature of the discussion was, whether she was 
required to sign it the same day it was presented, whether she could 
have sought the advice of counsel and whether she had an opportunity 
to negotiate it, Brown & Brown, Inc. v Johnson, 25 NY3d 364, 12 NYS3d 
606, 34 NE3d 357 (2015). 


1. Protectible Employer Interests 


In BDO Seidman v Hirshberg, 93 NY2d 382, 690 NYS2d 854, 712 
NE2d 1220 (1999), the Court of Appeals identified employer interests 
entitled to protection against (1) misappropriation of trade secrets or 
confidential client lists, (2) competition by a former employee whose ser- 
vices are in some sense “unique” or “extraordinary,” and (3) situations 
in which the departing employee can be said to have appropriated good 
will properly belonging to the employer. “Confidential information” is 
information that cannot be readily ascertained and is not publicly avail- 
able, Leo Silfen, Inc. v Cream, 29 NY2d 387, 328 NYS2d 423, 278 NE2d 
636 (1972); Buhler v Michael P. Maloney Consulting, Inc., 299 AD2d 
190, 749 NYS2d 867 (1st Dept 2002). A former employee who uses infor- 
mation that remained in his or her casual memory after employment is 
not engaging in improper misappropriation of confidential information, 
Leo Silfen, Inc. v Cream, supra; see Natural Organics, Inc. v Kirkend- 
all, 52 AD3d 488, 860 NYS2d 142 (2d Dept 2008). Moreover, the identity 
of a company’s contact person is ordinarily not “secret” and therefore 
does not constitute confidential information, Reed, Roberts Associates, 
Inc. v Strauman, 40 NY2d 303, 386 NYS2d 677, 353 NE2d 590 (1976). 


A trade secret is a “formula, pattern, device or compilation of infor- 
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mation” that gives a party “an opportunity to obtain an advantage over 
the competitors who do not know or use it,” E.J. Brooks Company v 
Cambridge Security Seals, 31 NY3d 441, 80 NYS3d 162, 105 NE3d 301 
(2018); Ashland Management Inc. v Janien, 82 NY2d 395, 604 NYS2d | 
912, 624 NE2d 1007 (1993); Landmark Ventures, Inc. v Kreisberg & 
Maitland, LLP, 179 AD3d 492, 118 NYS3d 7 (1st Dept 2020). The fol- 
lowing factors are considered in determining whether information quali- 
fies as a “trade secret”: (1) the extent to which the information is known 
outside of the business; (2) the extent to which it is known by employees 
and others involved in the business; (3) the extent of measures taken by 
the business to guard the secrecy of the information; (4) the value of the 
information to the business and its competitors; (5) the amount of effort 
or money expended by the business in developing the information; (6) 
the ease or difficulty with which the information could be properly 
acquired or duplicated by others, Ashland Management Inc. v Janien, 
supra; see Manculich v Dependable Auto Sales and Service, Inc., 39 
AD3d 1070, 833 NYS2d 767 (3d Dept 2007) (discoverability of com- 
mercially useful information over Internet defeats claim of trade 
secrets). Conclusory allegations are insufficient to establish the exis- 
tence of a trade secret, Business Networks of New York, Inc. v Complete 
Network Solutions Inc., 265 AD2d 194, 696 NYS2d 433 (1st Dept 1999). 


An employer’s good will or customer loyalty is a protectable interest 
if it was created through the overall efforts and expenditures of the 
employer, BDO Seidman v Hirshberg, 93 NY2d 382, 690 NYS2d 854, 
712 NE2d 1220 (1999); Gundermann & Gundermann Ins. v Brassill, 46 
AD3d 615, 853 NYS2d 82 (2d Dept 2007). However, that principle does 
not apply to the extent that the customers in question were brought to 
the employer’s firm by the employee or otherwise had a pre-existing re- 
lationship with the employee, BDO Seidman v. Hirshberg, supra. 


it. Geographical and Temporal Restrictions 


A non-compete agreement must be reasonably limited in both time 
and geographic reach, BDO Seidman v Hirshberg, 93 NY2d 382, 690 
NYS2d 854, 712 NE2d 1220 (1999); Meghan Beard, Inc. v Fadina, 82 
AD3d 591, 919 NYS2d 156 (1st Dept 2011); Natural Organics, Inc. v 
Kirkendall, 52 AD3d 488, 860 NYS2d 142 (2d Dept 2008). Where a 
temporal or geographical restriction is overly broad, the court may 
enforce it on a more limited basis, BDO Seidman v. Hirshberg, supra; 
Willis of New York, Inc. v DeFelice, 299 AD2d 240, 750 NYS2d 39 (1st 
Dept 2002); Trans-Continental Credit & Collection Corp. v Foti, 270 
AD2d 250, 704 NYS2d 106 (2d Dept 2000). The temporal and geographi- 
cal reasonableness of a particular restraint depends on all of the facts 
and circumstances, including the nature of the employee’s work, the 
employee’s role in the employer’s business and the scope of the restric- 
tion, see Willis of New York, Inc. v DeFelice, supra (two-year restraint 
on high-level employee’s soliciting business from former customers held 
reasonable); Washington Square Institute for Psychotherapy and Mental 
Health, Inc. v Speciner, 259 AD2d 368, 687 NYS2d 69 (1st Dept 1999) 
(one-year restriction on psychotherapist treating patients introduced by 
plaintiff held reasonable). 
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Although noncompete clauses in employment contracts are not 
favored, the Court of Appeals has recognized an exception to this gen- 
eral principle where the remedy for the employee’s noncompliance is the 
loss of postemployment benefits, Morris v Schroder Capital Manage- 
ment Intern., 7 NY3d 616, 825 NYS2d 697, 859 NE2d 503 (2006); Post v 
Merrill Lynch, Pierce, Fenner & Smith, Inc., 48 NY2d 84, 421 NYS2d 
847, 397 NE2d 358 (1979). The rule, which is known as the “employee 
choice” doctrine, rests on the premise that there is no unreasonable re- 
straint on the employee’s liberty to earn a living if the employee is 
given the choice of preserving his or her rights under the contract by 
refraining from competition or risking forfeiture of such rights by 
exercising his or her right to compete, Morris v Schroder Capital 
Management Intern., supra; see Kristt v Whelan, 4 AD2d 195, 199, 164 
NYS2d 239 (1st Dept 1957), affd, 5 NY2d 807, 181 NYS2d 205, 155 
NE2d 116 (1958). The doctrine applies only in cases involving monetary, 
rather than injunctive, relief, Morris v Schroder Capital Management 
Intern., supra. 


Where the “employee choice” doctrine applies, a restrictive cove- 
nant in an employment agreement will be enforced without regard to its 
reasonableness if the employee has left his or her job voluntarily, Morris 
v Schroder Capital Management Intern., 7 NY3d 616, 825 NYS2d 697, 
859 NE2d 503 (2006). However, an essential element of the doctrine’s 
application is the employer’s willingness to continue the employee’s 
employment, Morris v Schroder Capital Management Intern., supra; 
Post v Merrill Lynch, Pierce, Fenner & Smith, Inc., 48 NY2d 84, 421 
NYS2d 847, 397 NE2d 358 (1979). Where the employer terminates the 
employment relationship without cause, that action necessarily destroys 
the mutuality of obligation on which the covenant rests, as well as the 
employer’s ability to impose a forfeiture, Post v Merrill Lynch, Pierce, 
Fenner & Smith, Inc., supra; see Morris v Schroder Capital Manage- 
ment Intern., supra; Brown & Brown, Inc. v Johnson, 115 AD3d 162, 
980 NYS2d 631 (4th Dept 2014). Employment may be deemed to have 
been terminated without cause where a “constructive discharge” oc- 
curred, Morris v Schroder Capital Management Intern., supra; Robinson 
v Kingston Hosp., 55 AD3d 1121, 866 NYS2d 387 (8d Dept 2008). A 
“constructive discharge” may be found where the employer deliberately 
made the employee’s working conditions so intolerable that the em- 
ployee was forced to resign, Morris v Schroder Capital Management 
Intern., supra. In Morris, the Court of Appeals adopted the test that is 
used by federal courts in employment discrimination cases for determin- 
ing whether a “constructive discharge” has occurred. 


b. Clauses Restricting Competition Among Professionals 


In determining whether to enforce non-compete agreements be- 
tween professionals, the courts have given greater weight to the 
interests of the employer in restricting competition within a confined 
geographical area, Gelder Medical Group v Webber, 41 NY2d 680, 394 
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NYS2d 867, 363 NE2d 573 (1977); Karpinski v Ingrasci, 28 NY2d 45, 
320 NYS2d 1, 268 NE2d 751 (1971); Rifkinson-Mann v Kasoff, 226 
AD2d 517, 641 NYS2d 102 (2d Dept 1996); Novendstern v Mount Kisco — 
Medical Group, 177 AD2d 628, 576 NYS2d 329 (2d Dept 1991); see BDO 
Seidman v Hirshberg, 93 NY2d 382, 690 NYS2d 854, 712 NE2d 1220 
(1999); but see Goodman v New York Oncology Hematology, P.C., 101 
AD3d 1524, 957 NYS2d 449 (3d Dept 2012) (noting that several states 
other than New York invalidate all non-compete agreements involving 
physicians because of the potential negative effect on patients). Thus, 
the Court of Appeals has enforced total restraints on competition within 
limited geographical areas, Gelder Medical Group v Webber, 41 NY2d 
680, 394 NYS2d 867, 363 NE2d 573 (1977) (five years within 30 miles of 
village); Karpinski v Ingrasci, 28 NY2d 45, 320 NYS2d 1, 268 NE2d 751 
(1971) (permanent restraint in upstate five-county area). The rationale 
for the different treatment of agreements among members of the learned 
professions is that they provide “unique or extraordinary” services, 
Reed, Roberts Associates, Inc. v Strauman, 40 NY2d 303, 386 NYS2d 
677, 353 NE2d 590 (1976). This rationale was not applicable to a re- 
strictive covenant in an accountant’s employment agreement with a 
national accounting firm, where the restriction extended to the entirety 
of a major metropolitan area, the employee’s value consisted of his abil- 
ity to attract clients rather than his uniqueness or ability to provide 
extraordinary services and the parties were not in competition within a 
narrow group of service providers in a rural geographical market, BDO 
Seidman v Hirshberg, supra. 


The more liberal analysis that has generally been applied to 
restraints on competition among professionals is not applied to restric- 
tive covenants in law firm partnership agreements, Denburg v Parker 
Chapin Flattau & Klimpl, 82 NY2d 375, 604 NYS2d 900, 624 NE2d 995 
(1993); Cohen v Lord, Day & Lord, 75 NY2d 95, 551 NYS2d 157, 550 
NE2d 410 (1989). The unique analysis that is applied to such restraints 
is mandated by the Rules of Professional Conduct, see 22 NYCRR 
§ 1200.00; Cohen v Lord, Day & Lord, supra. Agreements that impose 
financial sanctions on withdrawing partners have been held unenforce- 
able where the agreement would have the effect of penalizing actual or 
potential competition by the withdrawing partner, Denburg v Parker 
Chapin Flattau & Klimpl, supra; Cohen v Lord, Day & Lord, supra; 
Judge v Bartlett, Pontiff, Stewart & Rhodes, P.C., 197 AD2d 148, 610 
NYS2d 412 (8d Dept 1994). However, a provision reducing a retiring 
partner’s post-retirement supplemental payments based on his or her 
earned income from any source was not necessarily violative of the pub- 
lic policies underlying the rules of professional conduct, Hackett v 
Milbank, Tweed, Hadley & McCloy, 86 NY2d 146, 630 NYS2d 274, 654 
NE2d 95 (1995). 


c. Clauses Restricting Competition Following Sale of a Business 


Where there has been a sale of a business involving the transfer of 
the good will of a going concern, the courts will generally enforce an 
incidental covenant by the seller not to compete with the buyer after 
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the sale, Purchasing Associates, Inc. v Weitz, 138 NY2d 267, 246 NYS2d 
600, 196 NE2d 245 (1963); Sager Spuck Statewide Supply Co. Inc. v 
Meyer, 273 AD2d 745, 710 NYS2d 429 (3d Dept 2000). When a party 
signs a restrictive covenant in connection with the sale of a business, 
the enforceability of those restrictive covenants is evaluated pursuant 
to a standard applicable to the sale of a business rather than the stricter 
standard of reasonableness applicable to employment agreements, Reed, 
Roberts Associates, Inc. v Strauman, 40 NY2d 303, 386 NYS2d 677, 353 
NE2d 590 (1976); Frank v Metalico Rochester, Inc., 174 AD3d 1407, 106 
NYS3d 467 (4th Dept 2019). A covenant restricting the right of a seller 
of a business to compete with the buyer is enforceable if its duration 
and scope are reasonably necessary to protect the buyer’s legitimate 
interest in the purchased asset, Purchasing Associates, Inc. v Weitz, 
supra; Frank v Metalico Rochester, Inc., supra; see Mammolito v 
McHugh, 8 AD3d 537, 779 NYS2d 533 (2d Dept 2004); Sager Spuck 
Statewide Supply Co. Inc. v Meyer, supra; Slomin’s Inc. v Gray, 176 
AD2d 934, 575 NYS2d 545 (2d Dept 1991); Shearson Lehman Bros. 
Holdings, Inc. v Schmertzler, 116 AD2d 216, 500 NYS2d 512 (1st Dept 
1986); see Mohawk Maintenance Co., Inc. v Kessler, 52 NY2d 276, 437 
NYS2d 646, 419 NE2d 324 (1981); see also Bessemer Trust Co., N.A. v 
Branin, 16 NY3d 549, 925 NYS2d 371, 949 NE2d 462 (2011) (recogniz- 
ing implied covenant to refrain from soliciting former customers after 
sale of good will of business). 


8. Contracts Violating Champerty Laws 


Contracts that violate Judiciary Law § 489, which codifies the 
common-law rule against champerty, are unenforceable, Justinian 
Capital SPC v WestLB AG, 28 NY3d 160, 43 NYS3d 218, 65 NE3d 1253 
(2016). “Champerty” means purchasing or taking an assignment for the 
primary purpose of bringing lawsuit, id; Moses v McDivitt, 88 NY 62 
(1882); Universal Inv. Advisory SA v Bakrie Telecom PTE, Ltd., 154 
AD3d 171, 62 NYS3d 1 (1st Dept 2017). Under the judicially prescribed 
test, a purchase or assignment is not champertous if the purchasers’ 
intent to bring a suit is merely incidental or contingent, Justinian 
Capital SPC v WestLB AG, supra; Moses v McDivitt, supra. 


Conduct that would otherwise be champertous is not violative of 
the Judiciary Law if it falls within the safe harbor provided by Judi- 
ciary Law § 489(2), which exempts the purchase or assignment of notes 
or securities with an aggregate purchase price of at least $500,000. | 
“Purchase price” as used in the statute does not mean either the face 
value of the note or security or the amount of the actual payment made, 
Justinian Capital SPC v WestLB AG, 28 NY3d 160, 43 NYS3d 218, 65 
NE3d 1253 (2016). Rather, it means a binding and bona fide obligation 
to pay $500,000 or more for notes or other securities, which is satisfied 
by actual payment of at least $500,000 or the transfer of financial value 
worth at least $500,000 in exchange for the notes or other securities, id. 


For a discussion of the history and purpose of the rule against 
champerty, see Justinian Capital SPC v WestLB AG, 28 NY3d 160, 43 
NYS3d 218, 65 NE3d 1253 (2016). 
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G. Statute of Limitations 
1. In General 


The statute of limitations for an action asserting breach of contract 
is six years, CPLR 213(2); see Clearmont Property, LLC v Eisner, 58 
AD3d 1052, 872 NYS2d 725 (3d Dept 2009). In general, a breach of 
contract cause of action accrues at the time of the breach, ACE Securi- 
ties Corp. v DB Structured Products, Inc., 25 NY3d 581, 15 NYS3d 716, 
36 NE3d 623 (2015); Ely-Cruikshank Co., Inc. v Bank of Montreal, 81 
NY2d 399, 599 NYS2d 501, 615 NE2d 985 (1993); Guild v Hopkins, 271 
App Div 234, 68 NYS2d 522 (1st Dept 1946), aff'd, 297 NY 477, 74 
NE2d 183 (1947); New York v Cotroneo & Marino’s United Elec. Co., 
Inc., 269 AD2d 154, 703 NYS2d 79 (1st Dept 2000); see Lieberthal v 
Agency Ins. Brokers Inc., 216 AD2d 816, 628 NYS2d 885 (3d Dept 1995) 
(cause of action alleging broker’s breach of contractual duty to procure 
full and adequate insurance accrues at time of issuance of policy), even 
though there may be no damages until later, Ely-Cruikshank Co. v 
Bank of Montreal, supra. Since nominal damages are always available 
in breach of contract actions, Kronos, Inc. v AVX Corp., 81 NY2d 90, 
595 NYS2d 931, 612 NE2d 289 (1993); see Connaughton v Chipotle 
Mexican Grill, Inc., 29 NY3d 137, 53 NYS3d 598, 75 NE3d 1159 (2017), 
all of the elements necessary to maintain the claim are present at the 
time of the breach, Ely-Cruikshank Co. v Bank of Montreal, supra. 
Knowledge of the occurrence of the wrong on the part of the plaintiff is 
not necessary to start the six year statute of limitations running, Ace 
Securities Corp. v DB Structured Products, Inc., supra (New York does 
not apply “discovery” rule to statutes of limitations in contract actions); 
Ely-Cruikshank Co. v Bank of Montreal, supra; Varga v Credit-Suisse, 
5 AD2d 289, 171 NYS2d 674 (1st Dept 1958), aff'd, 5 NY2d 865, 182 
NYS2d 17, 155 NE2d 865 (1958); Beacon Estates, LLC v Ingrassia, 177 
AD3d 1305, 113 NYS3d 429 (4th Dept 2019) (cause of action for breach 
of contract accrued upon breach, regardless of when plaintiffs were 
aware of breach and whether damage to plaintiffs was sustained later); 
Allard v Allard, 145 AD38d 1254, 43 NYS3d 580 (3d Dept 2016). 


Parties to a contract cannot agree in advance to extend the time for 
bringing an action, but may agree to limit the period of time in which 
an action must be commenced to a shorter time than that provided by 
the applicable statute of limitations, see John J. Kassner & Co., Inc. v 
New York, 46 NY2d 544, 415 NYS2d 785, 389 NE2d 99 (1979); Whitney 
Lane Holdings, LLC v Don Realty, LLC, 159 AD8d 1163, 72 NYS3d 213 
(3d Dept 2018); Rini v Kenn-Schl, LLC, 64 AD3d 988, 881 NYS2d 725 
(8d Dept 2009), provided that the contract is not one of adhesion or the 
product of overreaching or that the altered period is not unreasonably 
short, see Executive Plaza, LLC v Peerless Ins. Co., 22 NY3d 511, 982 
NYS2d 826, 5 NE38d 989 (2014); John J. Kassner & Co., Inc. v New 
York, supra; Whitney Lane Holdings, LLC v Don Realty, LLC, supra; 
Certified Fence Corp. v Felix Industries, Inc., 260 AD2d 338, 687 NYS2d 
682 (2d Dept 1999). The parties may also provide for a different date of 
accrual, as long as there was no fraud, duress or misrepresentation, 
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Putrelo Const. Co. v Marcy, 105 AD3d 1406, 964 NYS2d 812 (4th Dept 
2013). An accrual date provided by the parties in their contract is 
unenforceable if it renders the limitations period unreasonable, Execu- 
tive Plaza, LLC v Peerless Ins. Co., supra, or postpones the time for 
bringing the action beyond the statutory limitations period, Deutsche 
Bank Nat. Trust Co. v Flagstar Capital Markets Corp., 143 AD3d 15, 36 
NYS3d 135 (1st Dept 2016), aff'd, 32 NY3d 139, 88 NYS3d 96, 112 
NE38d 1219 (2018). An oral waiver of another party’s accrued obligation 
to render performance when due under a contract does not extend the 
waiving party's time under the statute of limitations period in which to 
sue for breach of contract, Sotheby’s, Inc. v Mao, 173 AD3d 72, 100 
NYS3d 27 (1st Dept 2019). A consensual extension of the statute of lim- 
itations on an accrued contract claim must be given effect in a writing 
signed by the promisor and consistent with General Obligations Law 
§ 17-103, id.; see also Deutsche Bank Nat. Trust Co. v Flagstar Capital 
Markets Corp., supra. 


Contractually truncated statute of limitations periods are enforce- 
able if reasonable, Executive Plaza, LLC v Peerless Ins. Co., 22 NY3d 
511, 982 NYS2d 826, 5 NE3d 989 (2014). However, a shorter limitations 
period in a contract will not be enforced if the contractual limitation pe- 
riod expires before the claim is ripe for suit; in such instances, the 
contractually agreed time period is not really a limitations period at all, 
but simply a nullification of the claim, and is unenforceable to time-bar 
a plaintiff's breach of contract claim, Greystone Building & Develop- 
ment Corp. v Makro General Contractors, Inc., 181 AD3d 468, 121 
NYS3d 23 (1st Dept 2020) (contractual limitations period unenforce- 
able); Digesare Mechanical, Inc. v U.W. Marx, INC., 176 AD3d 1449, 
112 NYS3d 306 (3d Dept 2019); AWI Security and Investigators, Inc. v 
Whitestone Construction Corp., 164 AD3d 48, 82 NYS3d 14 (1st Dept 
2018) (contract provided action could not be brought more than six 
months after plaintiff completed work on project, which was before 
plaintiffs claim for nonpayment under contract actually accrued; 
contractual limitation period nullified plaintiff's claim and was 
unenforceable); D & S Restoration, Inc. v Wenger Construction Co., 
Inc., 160 AD3d 924, 75 NYS3d 505 (2d Dept 2018) (not reasonable to 
contractually require action to be commenced within one year of 
plaintiffs substantial completion of work on project, while imposing 
condition precedent to action that was not within plaintiffs control and 
which was not met within contractual limitations period). 


While the courts will enforce a contract provision creating a sepa- 
rate and distinct obligation with a separate accrual date, ACE Securi- 
ties Corp. v DB Structured Products, Inc., 25 NYS3d 581, 15 NYS3d 
716, 36 NE3d 623 (2015); Bulova Watch Co., Inc. v Celotex Corp., 46 
NY2d 606, 415 NYS2d 817, 389 NE2d 130 (1979), that principle does 
not apply where the parties have attempted to extend the time of ac- 
crual for a promise that is not independent and is derived from the 
promise that was allegedly breached, Deutsche Bank Nat. Trust Co. v 
Flagstar Capital Markets Corp., 143 AD3d 15, 836 NYS3d 135 (1st Dept 
2016). Ultimately, the period of time in which an action must be brought 
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should be fair and reasonable in view of the circumstances of each par- 
ticular case, id; see AWI Security and Investigators, Inc. v Whitestone 
Construction Corp., 164 AD3d 43, 82 NYS3d 14 (1st Dept 2018); D&S | 
Restoration, Inc. vy Wenger Construction Co., Inc., 160 AD3d 924, 75 
NYS3d 505 (2d Dept 2018). The circumstances, not the time, must be 
the determining factor, Deutsche Bank Nat. Trust Co. v Flagstar Capital 
Markets Corp., supra. 


Where a contract provides for continuing performance, each breach 
begins the running of the statute of limitations anew, Sirico v F.G.G. 
Productions, Inc., 71 AD3d 429, 896 NYS2d 61 (1st Dept 2010) (duty to 
pay royalties recurring obligation; claim accrued with each breach by 
producer); Beller v William Penn Life Ins. Co. of New York, 8 AD3d 
310, 778 NYS2d 82 (2d Dept 2004) (insurer’s obligation to consider 
specified factors, such as improvements in mortality, before raising life 
insurance rates constituted continuing duty); Stalis v Sugar Creek 
Stores, Inc., 295 AD2d 939, 744 NYS2d 586 (4th Dept 2002) (contractual 
obligation to assure code compliance was continuing duty; new cause of 
action accrued each day obligation breached); 1050 Tenants Corp. v 
Lapidus, 289 AD2d 145, 735 NYS2d 47 (1st Dept 2001); see Ballen v 
Potter, 251 NY 224, 167 NE 424 (1929); Whitney v Perry, 208 AD2d 
1025, 617 NYS2d 395 (8d Dept 1994). 


Where there has been an anticipatory breach, the plaintiff may 
treat the entire contract as breached and sue immediately or wait until 
the time set for performance has expired, see Rachmani Corp. v 9 East 
96th Street Apartment Corp., 211 AD2d 262, 629 NYS2d 382 (1st Dept 
1995). Thus, a cause of action brought within six years of the time when 
performance was due will not be time-barred under the statute of limi- 
tations even though more than six years has passed since the defendant 
unambiguously and unequivocally indicated an intention not to perform, 
see id. 


A cause of action for payment of a sum of money owed pursuant to 
a contract accrues when the plaintiff has the legal right to demand pay- 
ment, Gould v Decolator, 121 AD3d 845, 994 NYS2d 368 (2d Dept 2014). 
When the right to a final payment under the contract is subject to a 
condition precedent, the obligation to pay arises and the cause of action 
accrues when the condition has been fulfilled, Hahn Automotive 
Warehouse, Inc. v American Zurich Ins. Co., 18 NY3d 765, 944 NYS2d 
742, 967 NE2d 1187 (2012); John J. Kassner & Co., Inc. v New York, 46 
NY2d 544, 415 NYS2d 785, 389 NE2d 99 (1979); Bombardier Transp. 
(Holdings) USA, Inc. v Telephonics Corp., 14 AD3d 358, 788 NYS2d 80 
(1st Dept 2005). Notwithstanding a provision in a loan agreement that 
provides that biannual interest payments continue to accrue until entire 
principal is paid, once a claim for the outstanding principal amount is 
time-barred, there is no freestanding claim to enforce the obligation to 
make post-maturity interest payments, Ajdler v Province of Mendoza, 
33 NY3d 120, 99 NYS3d 749, 123 NE3d 233 (2019). Thus, once a claim 
on the principal is time-barred, a claim to recover accrued unpaid bian- 
nual interest payments is not legally cognizable, id. 
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Although a claim may be time barred, it may be asserted as a 
defense, as where an action for liquidated delay damages was properly 
dismissed as untimely but was permitted as a setoff against any pay- 
ments that would otherwise be due the contractor had there been no 
delay, New York v Cotroneo & Marino’s United Elec. Co., Inc., 269 
AD2d 154, 703 NYS2d 79 (1st Dept 2000). 


CPLR 202, which governs causes of action brought by a nonresident 
that accrue outside of New York State, requires New York courts to bor- 
row the statute of limitations of the foreign jurisdiction where the non- 
resident’s cause of action accrues if the limitation period is shorter than 
that of New York, Global Financial Corp. v Triarc Corp., 938 NY2d 525, 
693 NYS2d 479, 715 NE2d 482 (1999); see Portfolio Recovery Associ- 
ates, LLC v King, 14 NY3d 410, 901 NYS2d 575, 927 NE2d 1059 (2010); 
Education Resources Institute, Inc. v Piazza, 17 AD3d 5138, 794 NYS2d 
65 (2d Dept 2005). Under CPLR 202, causes of action for contract and 
quantum meruit accrue at the time and in the place of the injury and 
when an alleged injury is purely economic the place of injury usually is 
where the plaintiff resides and sustains the economic impact of the loss, 
Global Financial Corp. v Triarc Corp., supra; see Portfolio Recovery As- 
sociates, LLC v King, supra. 


2. Tolling and Postponement of Accrual 


A time-limitation period in a contract action may be tolled by pay- 
ment of a portion of an admitted debt, made and accepted as such, ac- 
companied by circumstances amounting to an absolute and unqualified 
acknowledgment by the debtor of more being due, where a promise to 
pay the remainder may be inferred, Lew Morris Demolition Co., Inc. v 
Board of Ed. of City of New York, 40 NY2d 516, 387 NYS2d 409, 355 
NE2d 369 (1976); Business Loan Center, Inc. v Wagner, 31 AD3d 1122, 
818 NYS2d 406 (4th Dept 2006); Education Resources Institute, Inc. v 
Piazza, 17 AD3d 513, 794 NYS2d 65 (2d Dept 2005). A written 
acknowledgment signed by the party to be charged also starts the stat- 
ute of limitations to run anew, Hui v East Broadway Mall, Inc., 4 NY3d 
790, 795 NYS2d 157, 828 NE2d 73 (2005); Fleet Nat. Bank v Laquidara, 
Inc., 290 AD2d 930, 736 NYS2d 813 (3d Dept 2002); see Hakim v Hakim, 
99 AD3d 498, 953 NYS2d 1 (1st Dept 2012); Lynford v Williams, 34 
AD3d 761, 826 NYS2d 335 (2d Dept 2006); GOL § 17-101. To constitute 
an acknowledgement of a debt, the writing must recognize an existing 
debt and contain nothing inconsistent with an intention on the part of 
the debtor to pay it, Paonessa v C & L Builder/Developer, Inc., 50 AD3d 
1334, 856 NYS2d 276 (3d Dept 2008); Knoll v Datek Securities Corp., 2 
AD3d 594, 769 NYS2d 581 (2d Dept 2003). GOL § 17-101 does not affect 
the common-law rule that part payment of a debt otherwise barred by 
the Statute of Limitations will be effective to restart the time limit for 
bringing an action if made under circumstances from which a promise 
to honor the obligation may be inferred, Roth v Michelson, 55 NY2d 
278, 449 NYS2d 159, 434 NE2d 228 (1982). 
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3. Particular Contracts 
a. Contracts for Payment of a Sum of Money 


The statute of limitations for an action to recover on a promissory 
note is six years, CPLR 213(2). Where the claim is for payment of a sum 
of money allegedly owed pursuant to a contract, the cause of action ac- 
crues when the claimant possesses a legal right to demand payment, 
not when demand is actually made, Hahn Automotive Warehouse, Inc. 
v American Zurich Ins. Co., 18 NY38d 765, 944 NYS2d 742, 967 NE2d 
1187 (2012); Sotheby’s, Inc. v Mao, 173 AD38d 72, 100 NYS3d 27 (1st 
Dept 2019); Kyer v Ravena Coeymans-Selkirk Cent. School Dist., 144 
AD3d 1260, 41 NYS38d 584 (3d Dept 2016). The cause of action to re- 
cover on a note payable on demand accrues at the time of its execution, 
Sce v Ach, 56 AD3d 457, 867 NYS2d 140 (2d Dept 2008). However, with 
respect to a note payable in installments, a separate cause of action ac- 
crues for each installment payment on the date that the installment 
payment becomes due and is defaulted upon, unless the debt is acceler- 
ated, id. 


Notwithstanding a provision in a loan agreement that provides that 
biannual interest payments continue to accrue until entire principal is 
paid, once a claim for the outstanding principal amount is time-barred, 
there is no freestanding claim to enforce the obligation to make post- 
maturity interest payments, Ajdler v Province of Mendoza, 33 NY3d 
120, 99 NYS3d 749, 123 NE3d 233 (2019). Thus, once a claim on the 
principal is time-barred, a claim to recover accrued pre-maturity bian- 
nual interest payments is not legally cognizable, id. 


b. Construction Contracts 


The statute of limitations on a cause of action for breach of a 
construction contract begins to run upon completion of the actual physi- 
cal work, Cabrini Medical Center v Desina, 64 NY2d 1059, 489 NYS2d 
872, 479 NE2d 217 (1985); Rite Aid of New York, Inc. v R.A. Real Estate, 
Inc., 40 AD38d 474, 887 NYS2d 48 (1st Dept 2007); Mastropieri v Solmar 
Const. Co., Inc., 159 AD2d 698, 553 NYS2d 187 (2d Dept 1990). This is 
so even though incidental matters relating to the project remain open, 
see Phillips Const. Co., Inc. v New York, 61 NY2d 949, 475 NYS2d 244, 
463 NE2d 585 (1984); State v Lundin, 60 NY2d 987, 471 NYS2d 261, 
459 NE2d 486 (1983); Trustees of Columbia University in Trustees of 
Columbia University in City of New York v Gwathmey Siegel and 
Associates Architects, 167 AD2d 6, 574 NYS2d 668 (1st Dept 1991) (oc- 
cupancy of premises under construction not determinative of substantial 
completion). Inconsequential repairs and delays in issuing final pay- 
ment are insufficient to extend the accrual date of the cause of action, 
Glens Falls v Crandell Associates Architects, 170 AD2d 866, 566 NYS2d 
689 (3d Dept 1991). Construction may be substantially complete even 
though there remains incidental or cosmetic work that could be 
completed in a few hours on a single day, New York Central Mut. Fire 
Ins. Co. v Glider Oil Co., Inc., 90 AD3d 1638, 9836 NYS2d 815 (4th Dept 
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2011). The statute begins to run upon substantial completion of 
construction even where the cause of action rests on damage to personal 
rather than real property, City School Dist. of City of Newburgh v Hugh 
Stubbins & Associates, Inc., 85 NY2d 535, 626 NYS2d 741, 650 NE2d 
399 (1995). 


A cause of action against an architect for breach of contract to 
design and oversee construction accrues on the date the final certificate 
of occupancy is issued, Board of Managers of Yardarm Beach Condo- 
minium v Vector Yardarm Corp., 172 AD2d 303, 568 NYS2d 391 (1st 
Dept 1991), unless the contract provides for an alternate date, Matter of 
Oriskany Cent. School Dist. (Edmund J. Booth Architects, A.I.A.), 206 
AD2d 896, 615 NYS2d 160 (4th Dept 1994), aff'd, 85 NY2d 995, 630 
NYS2d 960, 654 NE2d 1208 (1995). However, where the owner controls 
the issuance of the certificate, the statute of limitations accrues upon 
completion, State v Lundin, 60 NY2d 987, 471 NYS2d 261, 459 NE2d 
486 (1983) (final certificate of payment). An owner’s claim against a 
design professional accrues when the designer completes its perfor- 
mance of significant duties under the contract, Sendar Development 
Co., LLC v CMA Design Studio P.C., 68 AD3d 500, 890 NYS2d 534 (1st 
Dept 2009); Parsons Brinckerhoff Quade & Douglas, Inc. v Energypro 
Const. Partners, 271 AD2d 233, 707 NYS2d 30 (1st Dept 2000). 


c. Contracts Involving Professional Services 


In malpractice actions against lawyers, accountants, architects and 
other non-medical professionals, a three-year statute of limitations 
governs regardless of whether the underlying theory is based in contract 
or tort, CPLR 214(6); Matter of R.M. Kliment & Frances Halsband, 
Architects (McKinsey & Co., Inc.), 3 NY3d 538, 788 NYS2d 648, 821 
NE2d 952 (2004). The same rule applies even where a party’s ordinary 
professional obligations have been incorporated as express terms of the 
agreement, Matter of R.M. Kliment & Frances Halsband, Architects 
(McKinsey & Co., Inc.), supra (architect’s obligation to comply with 
building codes). CPLR 214(6) does not apply to individuals who are not 
considered professionals within the meaning of the statute, Chase Scien- 
tific Research, Inc. v NIA Group, Inc., 96 NY2d 20, 725 NYS2d 592, 749 
NE2d 161 (2001) (insurance agents and brokers); Pike v New York Life 
Ins. Co., 72 AD3d 1043, 901 NYS2d 76 (2d Dept 2010); Parker v 
Leonard, 24 AD3d 1255, 807 NYS2d 774 (4th Dept 2005) (aircraft 
mechanics). CPLR 214(6) was enacted to overrule Santulli v Englert, 
Reilly & McHugh, P.C., 78 NY2d 700, 579 NYS2d 324, 586 NE2d 1014 
(1992), which applied the six year statute of limitations period for breach 
of contract claims for legal malpractice. 


d. Contracts Implied in Law (Quantum Meruit Causes of Action) 


The statute of limitations governing causes of action for quantum 


meruit based on a contract implied in law is six years, CPLR 213(2); 
Erdheim v Gelfman, 303 AD2d 714, 757 NYS2d 320 (2d Dept 2003). 
Such a cause of action accrues on the date that the last services were 
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completed, Petracca v Petracca, 305 AD2d 566, 760 NYS2d 513 (2d 
Dept 2003) (abrogated on other grounds by, Butler v Catinella, 58 AD3d 
145, 868 NYS2d 101 (2d Dept 2008)); Stewart v Stuart, 262 AD2d 396, | 
690 NYS2d 745 (2d Dept 1999). For a charge and comment on quantum 
meruit claims, see PJI 4:2.1. 


e. Contracts with Governmental Entities 


Notice of claim against a public authority must be filed within 
three months after accrual of the claim, Public Authorities Law 
§ 1744(2)). The timely filing of a notice of claim is a condition prece- 
dent to the commencement of the action, C.S.A. Contracting Corp. v 
New York City School Const. Authority, 5 NY3d 189, 800 NYS2d 123, 
833 NE2d 266 (2005); Koren-DiResta Const. Co., Inc. v New York City 
School Const. Authority, 293 AD2d 189, 740 NYS2d 56 (1st Dept 2002); 
Popular Const., Inc. v New York City School Const. Authority, 268 
AD2d 467, 702 NYS2d 341 (2d Dept 2000). A contractor’s claim accrues 
when its damages are ascertainable, C.S.A. Contracting Corp. v New 
York City School Const. Authority, supra; Tom L. La Mere & Associ- 
ates, Inc. v City of Syracuse Bd. of Educ., 48 AD3d 1050, 851 NYS2d 
752 (4th Dept 2008). Although this is a fact-specific determination, the 
general rule is that damages are ascertainable once the work is 
substantially completed or a detailed invoice of the work performed is 
submitted, C.S.A. Contracting Corp. v New York City School Const. 
Authority, supra; D & L Associates, Inc. v New York City School Const. 
Authority, 69 AD3d 435, 894 NYS2d 14 (1st Dept 2010). 


Actions against the Port Authority must be commenced within one 
year of accrual, McKinney’s Unconsolidated Laws § 7107. Under the 
statutory scheme, compliance with the limitations period is a condition 
precedent to the maintenance of the action and, thus, the tolling provi- 
sions of CPLR 205(a) have no effect, Yonkers Contracting Co., Inc. v 
Port Authority Trans-Hudson Corp., 93 NY2d 375, 690 NYS2d 512, 712 
NE2d 678 (1999). 


The statute of limitations for asserting a contract claim based on 
construction of a public educational facility is one year, Education Law 
§ 3813(2-b); Public Authorities Law § 1744(2); see D & L Associates, 
Inc. v New York City School Const. Authority, 69 AD3d 435, 894 NYS2d 
14 (1st Dept 2010). In cases involving construction claims against a 
board of education or a public authority for additional work, a distinc- 
tion must be made between accrual for purposes of the statute of limita- 
tions and accrual for purposes of notice of claim, Koren-DiResta Const. 
Co., Inc. v New York City School Const. Authority, 293 AD2d 189, 740 
NYS2d 56 (1st Dept 2002); Henry Boeckmann, Jr. & Associates, Inc. v 
Board of Educ., Hempstead Union Free School Dist. No. 1, 207 AD2d 
773, 616 NYS2d 395 (2d Dept 1994). The statute of limitations in such 
cases begins to run from the time of the breach, Fapco Landscaping, 
Inc. v Valhalla Union Free School Dist., 61 AD3d 922, 877 NYS2d 448 
(2d Dept 2009); Kingsley Arms, Inc. v Copake-Taconic Hills Cent. School 
Dist., 9 AD3d 696, 780 NYS2d 805 (3d Dept 2004); Albany Specialties, 
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Inc. v Shenendehowa Central School Dist., 307 AD2d 514, 763 NYS2d 
128 (3d Dept 2003), i.e., from the time when the plaintiff should have 
viewed the claim as having been rejected, Arnell Const. Corp. v North 
Tarrytown, 100 AD2d 562, 473 NYS2d 489 (2d Dept 1984), affd, 64 
NY2d 916, 488 NYS2d 379, 477 NE2d 620 (1985); Mainline Elec. Corp. 
v East Quogue Union Free School Dist., 46 AD3d 859, 849 NYS2d 92 
(2d Dept 2007); Mahopac Cent. School Dist. v Piazza Bros., Inc., 29 
AD3d 699, 815 NYS2d 168 (2d Dept 2006); Spoleta Const. and Develop- 
ment Corp. v Board of Educ. of Byron-Bergen Cent. School Dist., 221 
AD2d 927, 634 NYS2d 300 (4th Dept 1995). In contrast, for purposes of 
the notice of claim requirement of Education Law § 3813, the claim ac- 
crues as of the date payment for the amount claimed was denied or 
where payment was neglected for 30 days, Conmas, Inc. v Tully Cent. 
School Dist., 48 AD38d 614, 841 NYS2d 182 (38d Dept 2007); Lenz 
Hardware, Inc. v Board of Educ., 24 AD3d 1278, 809 NYS2d 310 (4th 
Dept 2005). 


Although Education Law § 3813(2-a) permits a claimant to file a 
late notice of claim, an application under this provision must be made 
within the one-year period of limitations for such claims, Consolidated 
Const. Group, LLC v Bethpage Union Free School Dist., 39 AD3d 792, 
835 NYS2d 630 (2d Dept 2007); see Education Law § 3813(2-b). For 
purposes of Public Authorities Law § 1744(2), the claim accrues when a 
contractor’s damages are ascertainable, which is when the work is 
substantially completed or a detailed invoice of the work performed is 
submitted, C.S.A. Contracting Corp. v New York City School Const. 
Authority, 5 NY3d 189, 800 NYS2d 123, 833 NE2d 266 (2005); see Koren- 
DiResta Const. Co., Inc. vy New York City School Const. Authority, 293 
AD2d 189, 740 NYS2d 56 (1st Dept 2002) (notice of claim timely when 
contract required that public authority first certify completion of work). 
For purposes of the notice of claim requirement, it does not matter 
whether the contract has yet been breached; thus, plaintiffs claims may 
be barred before plaintiff even knows that there is a claim, Koren- 
DiResta Const. Co., Inc. v New York City School Const. Authority, 
supra. 


The notice of claim requirements of Education Law § 3813(1) are 
not waived for contract disputes already in litigation, Varsity Transit, 
Inc. v Board of Educ. of City of New York, 5 NY3d 532, 806 NYS2d 457, 
840 NE2d 569 (2005). Thus, new notices of claim must be filed during 
litigation in order to recover for underpayments postdating those set 
forth in the original notice of claim, id. 


Pursuant to Court of Claims Act § 10(4), a claim against the State 
for breach of contract must be filed within six months after the accrual 
of the claim unless a notice of intention is filed within that time, in 
which event the claim must be filed within two years of accrual. Under 
the statute, a claim accrues when damages become ascertainable, Waters 
of Saratoga Springs, Inc. v State, 116 AD2d 875, 498 NYS2d 196 (3d 
Dept 1986), aff'd, 68 NY2d 777, 506 NYS2d 673, 498 NE2d 146 (1986); 
Inter-Power of New York, Inc. v State, 230 AD2d 405, 657 NYS2d 490 
(3d Dept 1997); Greenspan Bros. v State, 122 AD2d 249, 505 NYS2d 
173 (2d Dept 1986). 
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General Municipal Law § 103 establishes competitive bidding 
requirements. The substance of a claim under the statute involves both 
common-law breach-of-contract and fraud principles, Poughkeepsie v 
Espie, 41 AD3d 701, 840 NYS2d 600 (2d Dept 2007). As there is no lim- © 
itations period set out in either the statute or the case law, the six-year 
catch-all limitations period in CPLR 213 governs, Poughkeepsie v Espie, 
supra. 


Pursuant to Town Law § 65(3), a cause of action against a town 
arising out of a contract dispute must be commenced within eighteen 
months of accrual, Micro-Link, LLC v Amherst, 73 AD3d 1426, 900 
NYS2d 578 (4th Dept 2010); Quail Summit, Inc. v Canandaigua, 19 
AD3d 1026, 797 NYS2d 676 (4th Dept 2005); Schacker Real Estate 
Corp. v Babylon, 278 AD2d 221, 717 NYS2d 286 (2d Dept 2000). Where 
the action seeks to compel payment for work, labor and services 
rendered under a contract, the cause of action accrues when the claim is 
actually or constructively rejected, Micro-Link, LLC v Amherst, supra; 
Nassau v Westchester Fire Ins. Co., 281 AD2d 803, 722 NYS2d 298 (3d 
Dept 2001). The statute also requires the filing of a written verified 
claim with the town clerk within six months of accrual of the cause of 
action, Town Law § 65(3); see Micro-Link, LLC v Amherst, supra. The 
claim accrues when the plaintiff should have viewed the claim as actu- 
ally or constructively rejected, Nassau v Westchester Fire Ins. Co., 
supra; Trison Contracting, Inc. v Huntington, 227 AD2d 397, 642 NYS2d 
53 (2d Dept 1996). When the action arises out of an agreement for pay- 
ment in lieu of taxes, the claim accrues when the property is assessed 
as non-exempt, Quail Summit, Inc. v Canandaigua, supra. 


In cases involving claims against a village, a cause of action for 
breach of contract must be commenced within eighteen months after 
the cause of action accrued, CPLR 9802. A cause of action involving the 
wrongful issuance of a building permit accrues when the permit is is- 
sued and such issuance does not constitute a continuing wrong, Greco v 
Freeport, 223 AD2d 674, 637 NYS2d 191 (2d Dept 1996); Solow v 
Liebman, 202 AD2d 493, 609 NYS2d 58 (2d Dept 1994). 


f. Surety Bonds 


State Finance Law § 137 protects the rights of persons furnishing 
labor or materials to contractors or subcontractors on a public improve- 
ment project to receive payment by requiring the posting of a payment 
bond, Quantum Corporate Funding, Ltd. v Westway Industries, Inc., 4 
NY8d 211, 791 NYS2d 876, 825 NE2d 117 (2005); Specialty Products & 
Insulation Co. v St. Paul Fire & Marine Ins. Co., 99 NY2d 459, 758 
NYS2d 255, 788 NE2d 604 (2003). The statute permits suit to be brought 
by subcontractors’ assignees against the bond sureties, Quantum 
Corporate Funding, Ltd. v Westway Industries, Inc., supra. An action 
against a surety on a public improvement construction bond must be 
commenced within one year of the date on which final payment under 
the claimant’s subcontract became due, State Finance Law § 137(4)(b); 
A.C. Legnetto Const., Inc. v Hartford Fire Ins. Co., 92 NY2d 275, 680 
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NYS2d 45, 702 NE2d 830 (1998), unless the payment bond itself 
contains an accrual date more favorable to the plaintiff, American Bldg. 
Contractors Associates, Inc. vy Mica & Wood Creations, LLC, 23 AD3d 
322, 804 NYS2d 109 (2d Dept 2005); see Digesare Mechanical, Inc. v 
U.W. Marx, INC., 176 AD3d 1449, 112 NYS3d 306 (3d Dept 2019) (par- 
ties may expand limitations period in State Finance Law § 137 but may 
not limit it). Pursuant to State Finance Law § 137(3), laborers and ma- 
terial suppliers who work for a subcontractor rather than directly for 
the contractor are permitted to assert claims under the payment bond, 
but only if they provide written notice to the contractor within 120 days 
from the date on which the last of the labor was performed or the last of 
the materials was furnished. This statutory notice period is measured 
from the date of final delivery of materials for which the claim is made 
rather than from the date of each delivery to the project, Specialty 
Products & Insulation Co. v St. Paul Fire & Marine Ins. Co., supra. 


An action on a standard subcontract performance bond (AIA Docu- 
ment No. 311) must be commenced within two years from the date on 
which final payment under the contract is due, Walter Concrete Const. 
Corp. v Lederle Laboratories, 99 NY2d 603, 758 NYS2d 260, 788 NE2d 
609 (2003). Unlike the more specific AIA-312 bond which requires pre- 
default notification to the contractor and surety by the owner, the AJA- 
311 bond contains no explicit provision requiring a notice of default as a 
condition precedent to any legal action on the bond, id. In actions 
brought by a subcontractor to recover on a labor and material bond, the 
statute of limitations begins to run when a subcontractor who has 
directly contracted with the general contractor has demanded final pay- 
ment and ninety days have passed since the subcontractor ceased work 
on the project, Windsor Metal Fabrications, Ltd. v General Acc. Ins. Co. 
of America, 94 NY2d 124, 700 NYS2d 90, 722 NE2d 58 (1999). This 
time frame may not be extended or overridden by any provisions of the 
subcontract, id. However, the parties may by explicit provision in the 
bond expand the period in which to commence an action, see A.C. 
Legnetto Const., Inc. v Hartford Fire Ins. Co., 92 NY2d 275, 680 NYS2d 
45, 702 NE2d 830 (1998); Swing Staging, Inc. v Hartford Fire Ins. Co., 
269 AD2d 193, 703 NYS2d 99 (1st Dept 2000). The accrual date is often 
a question of fact, requiring a consideration of such factors as the date 
of the last invoice, the date the defaulting subcontractor abandoned the 
work site and the date of the subcontractor’s default in returning the 
equipment, Swing Staging, Inc. v Hartford Fire Ins. Co., supra. 


g. Insurance Contracts 


The parties to an insurance contract may agree that a cause of ac- 
tion against the insurer will accrue upon the occurrence of a specified 
event, see Medical Facilities, Inc. v Pryke, 62 NY2d 716, 476 NYS2d 
532, 465 NE2d 39 (1984); Niagara Frontier Transp. Authority v Encon 
Underwriting Agency, Inc., 185 AD2d 642, 586 NYS2d 53 (4th Dept 
1992). In the absence of such a policy provision, the statute of limita- 
tions in an action for breach of an insurance contract begins to run 
when the contract is breached, Medical Facilities, Inc. v Pryke, supra; 
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see Lobello v New York Cent. Mut. Fire Ins. Co., 152 AD38d 1206, 58 
NYS3d 842 (4th Dept 2017); Niagara Frontier Transp. Authority v 
Encon Underwriting Agency, Inc., supra (statute begins to run when 
insurer denies liability under the contract); see also Block v Teachers 
Ins., Annuity Ass’n of America, 286 AD2d 298, 731 NYS2d 138 (1st 
Dept 2001) (statute begins to run upon denial of insured’s request for 
reconsideration of claim under group disability policy). 


In the Fourth Department, where a casualty insurance policy 
provides that an action on the policy must be commenced within a 
certain period of time after the “date of loss,” the limitations period 
begins to run upon the insurer’s breach of the policy, not on the date of 
the event insured against, see Lobello v New York Cent. Mut. Fire Ins. 
Co., 152 AD3d 1206, 58 NYS3d 842 (4th Dept 2017) (disavowing Klawi- 
ter v CGU/OneBeacon Ins. Group, 27 AD3d 1155, 810 NYS2d 756 (4th 
Dept 2006). If a casualty insurance policy requires an action on the 
policy to be commenced within a certain period of time after the “incep- 
tion of loss,” the limitations period begins to run on the date of the 
event insured against, Lobello v New York Cent. Mut. Fire Ins. Co., 
supra; see Proc v Home Ins. Co., 17 NY2d 239, 270 NYS2d 412, 217 
NE2d 136 (1966). The First Department appears to follow the Fourth 
Department’s approach, see Margulies v Quaker City Fire & Marine 
Ins. Co., 276 App Div 695, 97 NYS2d 100 (1st Dept 1950) (where policy 
provides that suit must be brought within a designated period after 
“loss or damage” occurs, that period is computed not from time of occur- 
rence of physical loss, casualty or event insured against, but from time 
that liability accrues under provisions of policy); see also Morgan Guar. 
Trust Co. of New York v Aetna Cas. and Sur. Co., 199 AD2d 72, 604 
NYS2d 952 (1st Dept 1993). However, in the Second Department, the 
phrases “date of loss” and “inception of loss” have been construed to re- 
fer to the date of the event insured against, and a cause of action for 
breach of a casualty insurance policy using one of those phrases 
therefore accrues on the date of that event, see Roberts v New York 
Property Ins. Underwriting Ass’n, 253 AD2d 807, 677 NYS2d 621 (2d 
Dept 1998); Costello v Allstate Ins. Co., 230 AD2d 763, 646 NYS2d 695 
(2d Dept 1996); see also D’Angelo v Allstate Ins. Co., 126 AD3d 931, 6 
NYS3d 135 (2d Dept 2015). 


In cases of unauthorized insurers, an insurance broker has a 
continuing duty throughout the life of the policy to apprise the insured 
of any adverse changes in the carrier’s financial capability, see New 
York Health & Racquet Club, Inc. v NIA/Kornreich Ltd. Liability Co., 
290 AD2d 348, 736 NYS2d 369 (1st Dept 2002) (duty does not extend 
beyond policy’s expiration). In such a case, the statute of limitations 
does not commence to run until the expiration of the policy, Central 
General Hosp. v Bramex Ltd., 174 AD2d 556, 570 NYS2d 670 (2d Dept 
TSO). 


h. Miscellaneous Agreements 


A cause of action for breach of a nondisclosure agreement accrues 
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on the date that the protected information was disclosed, and it does 
not continuously accrue upon subsequent disclosures, Dolgoff Holophase, 
Inc. v E.I. Du Pont de Nemours & Co., 212 AD2d 661, 622 NYS2d 769 
(2d Dept 1995). 


A contract for the sale of a cooperative apartment is in reality a 
sale of securities in a cooperative corporation and therefore governed by 
the four-year statute of limitations contained in UCC § 2-725(1), McLeod 
v Cowles, 215 AD2d 460, 626 NYS2d 831 (2d Dept 1995). 


Where a settlement agreement is a modification of the parties’ orig- 
inal contract for the sale of goods, the four-year limitations period in 
UCC § 2-725(1) applies, Wuhu Import & Export Corp. v Capstone 
Capital, LLC, 39 AD3d 314, 834 NYS2d 129 (1st Dept 2007). 


A cause of action based upon a contract of indemnification accrues 
on the date payment is made by the party seeking indemnity, Bay Ridge 
Air Rights, Inc. v State, 44 NY2d 49, 404 NYS2d 73, 375 NE2d 29 (1978); 
Travelers Indem. Co. v LLJV Development Corp., 227 AD2d 151, 643 
NYS2d 520 (1st Dept 1996). 


Under Domestic Relations Law § 250, which supersedes the holding 
in Bloomfield v Bloomfield, 97 NY2d 188, 738 NYS2d 650, 764 NE2d 
950 (2001), the three-year statute of limitations for commencing a 
proceeding or claiming a defense “that arises from” a prenuptial agree- 
ment or an agreement made during marriage but before commencement 
of a divorce action is tolled until either process is served in a matrimo- 
nial action or proceeding or one of the parties to the agreement dies. 


A breach of contract action is not the proper vehicle for asserting a 
claim that a private association has failed to fulfill obligations imposed 
by its internal rules, Ullum v American Kennel Club, 134 AD3d 416, 21 
NYS3d 210 (1st Dept 2015); Caso v New York State Public High School 
Athletic Ass’n, Inc., 78 AD2d 41, 484 NYS2d 60 (4th Dept 1980) (article 
78 proceeding). 


VII. Specific Contract Provisions 
A. Unconditional Termination Provisions 


Contract clauses permitting unconditional termination are enforce- 
able, New York Tel. Co. v Jamestown Tel. Corporation, 282 NY 365, 26 
NE2d 295 (1940); Ying-Qi Yang v Shew-Foo Chin, 42 AD3d 320, 839 
NYS2d 90 (1st Dept 2007); Red Apple Child Development Center v 
Community School Districts Two, 303 AD2d 156, 756 NYS2d 527 (1st 
Dept 2003). Where a contract contains an unconditional termination 
clause, a party has an absolute unqualified right to terminate the 
contract without court inquiry into whether the termination was 
activated by an ulterior motive, Watermelons Plus, Inc. v New York 
City Dept. of Educ., 76 AD3d 973, 908 NYS2d 80 (2d Dept 2010); A.J. 
Temple Marble & Tile, Inc. v Long Island R.R., 256 AD2d 526, 682 
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NYS2d 422 (2d Dept 1998); Big Apple Car, Inc. v New York, 204 AD2d 
109, 611 NYS2d 533 (1st Dept 1994). However, if a termination clause 
is subject to the exercise of a party’s discretion upon a determination, 
prior to termination, that certain conditions were not met, then such 
termination clause is conditional, and the exercise of any right to 
terminate the contract is restricted by the implied covenant of good 
faith and fair dealing, Scheer v Elam Sand & Gravel Corp., 177 AD3d 
1290, 112 NYS3d 397 (4th Dept 2019) (defendant had discretion to 
terminate lease only if prior to termination defendant determined that 
there were insufficient minerals to make profit). 


B. Time of the Essence Clauses 


In general, time is impliedly essential where the subject of the sale 
has a fluctuating value, where the object of the contract is a commercial 
enterprise or where delay in completion would cause serious loss to one 
of the parties, Reddy v Ratnam, 95 AD3d 982, 943 NYS2d 623 (2d Dept 
2012); Lusker v Tannen, 90 AD2d 118, 456 NYS2d 354 (1st Dept 1982). 
In a contract for the sale of real property, however, time is not assumed 
to be of the essence unless the parties specifically so provide, ADC 
Orange, Inc. v Coyote Acres, Inc., 7 NY3d 484, 824 NYS2d 192, 857 
NE2d 513 (2006); Lambert v Schiller, 156 AD3d 1285, 68 NYS3d 195 
(3d Dept 2017); Weintraub v Stankovic, 438 AD3d 543, 840 NYS2d 487 
(3d Dept 2007); Whitney v Perry, 208 AD2d 1025, 617 NYS2d 395 (3d 
Dept 1994). Where no time is expressed in a real estate contract for the 
performance of conditions, there is an implied duty to perform within a 
reasonable time, Lambert v Schiller, supra; Manzi Homes, Inc. v 
Mooney, 29 AD38d 748, 816 NYS2d 130 (2d Dept 2006). 


In determining what constitutes a reasonable time for performance, 
all of the facts and circumstances should be considered, including the 
nature and object of the contract, the previous conduct of the parties, 
the presence or absence of good faith, the experience of the parties and 
the possibility of prejudice or hardship to either one, as well as the 
specific number of days provided for performance, Zev v Merman, 73 
NY2d 781, 5836 NYS2d 739, 533 NE2d 669 (1988); Bossert v Fratalone, 
28 AD3d 852, 813 NYS2d 791 (3d Dept 2006) (the situation of the par- 
ties, their intentions, what was contemplated at time contract was 
entered into, and how much time a person of ordinary diligence and 
prudence would need under the circumstances). The issue of reasonable- 
ness is usually a question of fact, Bossert v Fratalone, supra. Even 
when the parties have agreed that time is of the essence, a party may 
waive timely performance under the contract and such waiver may be 
established from the parties’ conduct, Bayview Loan Servicing, LLC v 
Strauss, 174 AD3d 1418, 107 NYS3d 200 (4th Dept 2019). 


Where the contract explicitly provides that time is of the essence, a 
party’s failure to perform on that date constitutes a material breach 


entitling the other party to rescind the contract, New Colony Homes, 
Inc. v Long Island Property Group, LLC, 21 AD3d 1072, 803 NYS2d 615 
(2d Dept 2005); see Rufeh v Schwartz, 50 AD3d 1000, 858 NYS2d 192 
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(2d Dept 2008); Town House Stock LLC v Coby Housing Corp., 49 AD3d 
456, 855 NYS2d 55 (1st Dept 2008). A contractual provision requiring 
payment no later than a certain date does not establish that time is of 
the essence, ADC Orange, Inc. v Coyote Acres, Inc., 7 NY3d 484, 824 
NYS2d 192, 857 NE2d 513 (2006). 


Where a party seeks to make time of the essence unilaterally, that 
party must provide reasonable and sufficient notice to the other party 
that: a) is clear, distinct and unequivocal; b) fixes a reasonable time 
within which to perform; and c) informs the other party that nonperfor- 
mance by the designated date will constitute a default, Zev v Merman, 
134 AD2d 555, 521 NYS2d 455 (2d Dept 1987), affd, 73 NY2d 781, 536 
NYS2d 739, 533 NE2d 669 (1988) (party need not state specifically that 
time is of the essence, as long as notice specifies date on which to close 
and warns that failure to close on that date will result in default); see 
Lambert v Schiller, 156 AD3d 1285, 68 NYS8d 195 (3d Dept 2017); 
Nehmadi v Davis, 68 AD3d 1125, 882 NYS2d 250 (2d Dept 2009) (time- 
of-the-essence letter not effective where it did not inform buyer that he 
risked default by not appearing at the closing); Iannucci v 70 Washington 
Partners, LLC, 51 AD3d 869, 858 NYS2d 322 (2d Dept 2008) (time-of- 
the-essence letter that does not give purchaser sufficient time to perform 
is a nullity); see also Miller v Almquist, 241 AD2d 181, 671 NYS2d 746 
(1st Dept 1998) (unreasonable to hold buyer to date unilaterally imposed 
by seller where only one adjournment of closing date had been sought 
and where previous date had been selected by buyer). Notice can be ef- 
fected by a letter from one of the party’s attorneys, Stefanelli v Vitale, 
223 AD2d 361, 636 NYS2d 50 (1st Dept 1996). 


A time-of-the-essence letter delivered before the contractual perfor- 
mance date is premature and ineffective, Highbridge Development BR, 
LLC v Diamond Development, LLC, 67 AD3d 1112, 888 NYS2d 654 (3d 
Dept 2009). Furthermore, where the contract does not state that time is 
of the essence, one party may not unilaterally, before the date specified 
in the contract for the closing, declare that time is now of the essence 
and refuse to close on a date other than the date set forth in the 
contract, Weintraub v Stankovic, 43 AD3d 5438, 840 NYS2d 487 (3d 
Dept 2007); Baltic v Rossi, 289 AD2d 430, 735 NYS2d 148 (2d Dept 
2001). Even after time has been made of the essence, a party’s right to 
timely performance may still be waived, Allen v Kowalewski, 239 AD2d 
879, 659 NYS2d 670 (4th Dept 1997); Stefanelli v Vitale, 223 AD2d 361, 
636 NYS2d 50 (1st Dept 1996). 


C. Marital Agreements and Divorce Settlements 
1. Prenuptial Agreements 


Prenuptial agreements are contracts, Rubin v Rubin, 275 AD2d 
404, 712 NYS2d 626 (2d Dept 2000), and are accorded the same 
presumption of legality as any other contract, Van Kipnis v Van Kipnis, 
11 NY3d 573, 872 NYS2d 426, 900 NE2d 977 (2008); Bloomfield v 
Bloomfield, 97 NY2d 188, 738 NYS2d 650, 764 NE2d 950 (2001); Strong 
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v Dubin, 48 AD3d 232, 851 NYS2d 428 (1st Dept 2008); Stawski v 
Stawski, 48 AD3d 776, 848 NYS2d 544 (1st Dept 2007). Such agree- 
ments are construed in accord with the parties’ intent, which is gener- 
ally gleaned from the writing, Herr v Herr, 97 AD3d 961, 949 NYS2d 
786 (8d Dept 2012). As long as the agreement is fair on its face, it will 
be enforced according to its terms, absent proof of fraud, duress, over- 
reaching or unconscionability, id. A prenuptial agreement will not be 
set aside as unconscionable simply because a party relinquished more 
than the law would have provided, id. However, in some circumstances, 
prenuptial agreements have been subjected to limitations and scrutiny 
beyond that afforded contracts in general, see Bibeau v Sudick, 122 
AD3d 652, 996 NYS2d 635 (2d Dept 2014) (prenuptial agreement may 
be invalidated for fraud, duress or other inequitable conduct); Kessler v 
Kessler, 33 AD3d 42, 818 NYS2d 571 (2d Dept 2006) (under circum- 
stances, including great disparity between financial wealth of parties, 
provision in prenuptial agreement waiving right to seek attorneys’ fees 
unenforceable). The enforceability of a provision in a prenuptial agree- 
ment in which both spouses waive the right to seek attorney’s fees 
should be determined by the trial court on a case-by-case basis after the 
competing interests and relevant facts and circumstances are weighed, 
Gentile v Gentile, 127 AD3d 1135, 7 NYS3d 525 (2d Dept 2015); see 
Kessler v Kessler, supra. 


To be enforceable in a matrimonial action, a prenuptial agreement 
must be in writing, subscribed by both parties and acknowledged or 
proven “in the manner required to entitle a deed to be recorded,” Do- 
mestic Relations Law § 236(B)(3); see Galetta v Galetta, 21 NY3d 186, 
969 NYS2d 826, 991 NE2d 684 (2013); Matisoff v Dobi, 90 NY2d 127, 
659 NYS2d 209, 681 NE2d 376 (1997); Matter of Koegel, 160 AD3d 11, 
70 NYS8d 540 (2d Dept 2018). The acknowledgment requirement serves 
the important purposes of (1) proving the identity of the signer, (2) 
authenticating the signature and (3) imposing on the signer a measure 
of deliberation, Galetta v Galetta, supra. A prenuptial agreement that 
is not properly acknowledged will not be enforced in a matrimonial ac- 
tion even when the parties admit that the signatures are authentic and 
that the agreement was not tainted by fraud or duress, id; Matisoff v 
Dobi, supra; but see Matter of Koegel, supra. 


To satisfy the acknowledgment requirement, the party signing the 
document must orally acknowledge before a notary or an authorized of- 
ficer that he or she in fact signed the document, Galetta v Galetta, 21 
NY3d 186, 969 NYS2d 826, 991 NE2d 684 (2013) (citing Real Property 
Law § 292). The notary or authorized officer must either know or have 
satisfactory evidence that the signer is the person who is described in 
and who executed the document, Galetta v Galetta, supra (citing Real 
Property Law § 303). Finally, the notary or authorized official must exe- 
cute a written certificate containing the information required by Real 
Property Law § 303, Galetta v Galetta, supra (citing Real Property Law 
§ 306). The certificate may take the form of either an endorsement on 
the document itself or a separate paper attached to the document, 
Galetta v Galetta, supra (citing Real Property Law § 306). The proper 
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verbiage for an acknowledgment is now set forth in Real Property Law 
§ 309-a. While an acknowledgment is not invalid for failure to recite the 
precise language in that statute, Weinstein v Weinstein, 36 AD3d 797, 
830 NYS2d 179 (2d Dept 2007), a certificate that fails to include all of 
the required information is not in “substantial compliance” and is insuf- 
ficient on its face to establish that the prenuptial agreement was 
properly acknowledged, Galetta v Galetta, supra; but see Matter of 
Koegel, supra. 


The complete absence of an acknowledgment cannot be cured 
through subsequent submissions, Galetta v Galetta, 21 NY3d 186, 969 
NYS2d 826, 991 NE2d 684 (2013). In Galetta, the Court of Appeals left 
open the question whether a contemporaneous acknowledgment that 
was merely technically defective can be cured by a sufficient statement 
submitted by the notary at the time that enforcement is sought. 
However, the Galetta Court held that it is not sufficient for the notary 
to attempt to cure the omission of a contemporaneous statement contain- 
ing the information required by Real Property Law § 303 by submitting 
a subsequent statement that it was his or her “custom and practice” “to 
ask and confirm” the identity of the signer without at least describing 
the protocol that he or she repeatedly and invariably used; see Matter 
of Koegel, 160 AD3d 11, 70 NYS3d 540 (2d Dept 2018). 


The Domestic Relations Law contemplates two basic types of pre- 
nuptial agreements that may affect the equitable distribution of prop- 
erty, Van Kipnis v Van Kipnis, 11 NY3d 573, 872 NYS2d 426, 900 NE2d 
977 (2008). First, parties may expressly waive or opt out of the statu- 
tory scheme governing equitable distribution, id. Second, parties may 
adopt a “separation of estates” scheme in which they specifically desig- 
nate as separate property assets that would ordinarily be defined as 
marital property subject to equitable distribution under Domestic Rela- 
tions Law § 236(B)(5), Van Kipnis v Van Kipnis, supra. In either case, 
the intent of the parties must be clearly evidenced by the writing, Van 
Kipnis v Van Kipnis, supra; Tietjen v Tietjen, 48 AD3d 789, 853 NYS2d 
118 (2d Dept 2008). 


As a general rule, a party who seeks to sustain a prenuptial agree- 
ment has no special evidentiary burden, Matter of Barabash, 84 AD3d 
1363, 924 NYS2d 544 (2d Dept 2011). A party attacking the validity of a 
prenuptial agreement has the burden of coming forward with evidence 
showing fraud, Stawski v Stawski, 43 AD3d 776, 843 NYS2d 544 (1st 
Dept 2007); see Matter of Fizzinoglia, 26 NY3d 1031, 22 NYS3d 151, 48 
NE3d 361 (2015) (prima facie showing not made where [a] agreement 
omitted statement of parties’ assets and liabilities; [b] plaintiff admitted 
awareness of omission at time of execution and stated that decedent’s 
finances did not matter to her; and [3] there was no proof of misrepre- 
sentation or concealment). Fraud will not be presumed and must be 
shown by evidence of overreaching, such as the concealment of facts, 
misrepresentation or some other form of deception, id. However, a 
spouse contesting a prenuptial agreement may shift the burden on the 
issue of fraud or overreaching to the party seeking to sustain the agree- 
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ment by establishing a fact-based, particularized inequality, Matter of 
Barabash, supra. The fact that the contesting spouse did not have inde- 
pendent counsel when the agreement was executed is not, without more, 
sufficient to shift the burden, id. The facts that plaintiffs attorney was 
recommended by defendant’s counsel, that defendant paid plaintiffs at- 
torney’s fee, that plaintiff believed that the imminent wedding would be 
canceled if she did not agree are also not sufficient to vitiate a prenup- 
tial agreement on grounds of duress, Barocas v Barocas, 94 AD3d 551, 
942 NYS2d 491 (1st Dept 2012). However, a question of fact was pre- 
sented as to the enforceability of prenuptial agreement where defendant 
was not represented by counsel in the preparation and execution of the 
agreement, the agreement was presented to defendant on a “take it or 
leave it” basis and the preprinted financial forms executed by the par- 
ties did not demonstrate that they expected to enter into a prenuptial 
agreement, Bibeau v Sudick, 122 AD3d 652, 996 NYS2d 635 (2d Dept 
2014). 


Under Domestic Relations Law § 250, which supersedes the holding 
in Bloomfield v Bloomfield, 97 NY2d 188, 738 NYS2d 650, 764 NE2d 
950 (2001), the statute of limitations for commencing a proceeding or 
claiming a defense “that arises from” a prenuptial agreement or an 
agreement made during marriage but before commencement of a divorce 
action is tolled until either process is served in a matrimonial action or 
proceeding or one of the parties to the agreement dies. 


2. Separation Agreements 


Separation agreements involve contractual obligations governed by 
ordinary contract principles, Gray v Pashkow, 79 NY2d 930, 582 NYS2d 
985, 591 NE2d 1171 (1992); see Burn v Burn, 101 AD3d 488, 956 NYS2d 
19 (1st Dept 2012) (provision expressly or impliedly continuing spousal 
support even after payee’s remarriage enforceable, notwithstanding 
contrary rule set forth in Domestic Relations Law § 248); Hoskins v 
Skojec, 265 AD2d 706, 696 NYS2d 303 (8d Dept 1999) (although 
veteran’s disability benefits may not be awarded as spousal mainte- 
nance, courts will enforce a voluntary contractual agreement to divide 
those benefits). The provisions in a separation agreement regarding 
personal property and other monetary obligations may be enforced in a 
contract action for damages, even though the agreement could not be 
enforced in a matrimonial action as an “opting out” agreement because 
it is not acknowledged as required by Domestic Relations Law 
§ 236(B)(3). Singer v Singer, 261 AD2d 531, 690 NYS2d 621 (2d Dept 
1999). Although marital settlement agreements are judicially favored 
and are not to be easily set aside, Christian v Christian, 42 NY2d 68, 
396 NYS2d 817, 365 NE2d 849 (1977), they are subject to reformation 
or rescission in exceptional situations, including those based on mutual 
mistake by the parties, Simkin v Blank, 19 NY3d 46, 945 NYS2d 222, 
968 NE2d 459 (2012). 


When the separation agreement does not provide adequate support 
for the parties’ minor children, the agreement is voidable and the court 
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may remedy the inadequacy, Pecora v Cerillo, 207 AD2d 215, 621 
NYS2d 363 (2d Dept 1995); see Brink v Brink, 55 AD3d 601, 867 NYS2d 
94 (2d Dept 2008). Likewise, a separation agreement as to child custody 
is not binding on the court, see Friederwitzer v Friederwitzer, 55 NY2d 
89, 447 NYS2d 893, 482 NE2d 765 (1982). Further, a separation agree- 
ment may be set aside based on evidence of one party’s overreaching, 
fraud or duress or where the bargain was so inequitable that no reason- 
able and competent person would have consented to it, Christian v 
Christian, 42 NY2d 63, 396 NYS2d 817, 365 NE2d 849 (1977); Marin- 
Brown v Brown, 79 AD3d 1302, 912 NYS2d 755 (3d Dept 2010). To re- 
scind a separation agreement on the ground of overreaching, a party 
must demonstrate both overreaching and unfairness, Kerr v Kerr, 8 
AD3d 626, 779 NYS2d 246 (2d Dept 2004). Although the court may ex- 
amine both the agreement’s terms and the surrounding circumstances 
to determine whether overreaching occurred, the general rule is that if 
the agreement is fair no further inquiry will be made, id. While the fact 
that a spouse was not represented by counsel is not alone sufficient to 
find overreaching, it is a significant consideration, id. Where a party 
claims that the agreement was a product of duress resulting from 
threats, the party must show that he or she was deprived of the ability 
to act in furtherance of his or her own interests or the ability to exercise 
his or her own free will, Mesiti v Mongiello, 84 AD3d 1547, 924 NYS2d 
175 (38d Dept 2011). 


A party who has accepted benefits under a separation agreement 
for a considerable period is deemed to have ratified the agreement and 
has thereby relinquished the right to challenge it for duress, coercion or 
fraud, Kessler v Kessler, 89 AD3d 687, 931 NYS2d 702 (2d Dept 2011) 
(party who accepted benefits for 29 years ratified separation agreement 
and relinquished claim of duress and fraud); Morad v Morad, 27 AD3d 
626, 812 NYS2d 126 (2d Dept 2006) (three-year delay in challenging 
separation agreement precluded party from claiming duress); see Beutel 
v Beutel, 55 NY2d 957, 449 NYS2d 180, 434 NE2d 249 (1982) (plaintiff 
could not rescind separation agreement on basis of incapacity where she 
accepted benefits for two years and made no claim that incapacity 
continued during that period). In contrast, when a party received virtu- 
ally no benefits from the agreement, he or she “cannot be said to have 
ratified it,” Pippis v Pippis, 69 AD3d 824, 892 NYS2d 771 (2d Dept 
2010); see Arrow v Arrow, 133 AD2d 960, 520 NYS2d 468 (3d Dept 
1987). 


3. Stipulations Settling Divorce Actions 


While separation agreements are ordinarily negotiated and exe- 
cuted before commencement of any matrimonial action, settlement stip- 
ulations are, by definition, negotiated and executed after a matrimonial 
action has been commenced. Like a separation agreement, a stipulation 
settling a divorce action is a contract, see Rainbow v Swisher, 72 NY2d 
106, 531 NYS2d 775, 527 NE2d 258 (1988); Kojovic v Goldman, 35 
AD3d 65, 823 NYS2d 35 (1st Dept 2006), subject to principles of contract 
interpretation, Lacorazza v Lacorazza, 47 AD3d 897, 851 NYS2d 231 
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(2d Dept 2008); Ferrara v Ferrara, 42 AD3d 426, 839 NYS2d 789 (2d 
Dept 2007); Clark v Clark, 33 AD38d 836, 827 NYS2d 159 (2d Dept 
2006). While courts favor stipulations of settlement and will not set 
them aside lightly, they are held to a higher standard of equity and 
may be set aside on grounds that would not suffice to set aside other 
contracts, since they involve fiduciary relationships and “the sanctity of 
the marital relationship,” Kavanagh v Kavanagh, 2 AD3d 688, 768 
NYS2d 622 (2d Dept 2003). The Third and Fourth Departments have 
held that Domestic Relations Law § 236(B)(3) applies to oral stipula- 
tions entered on the record, Lischynsky v Lischynsky, 95 AD2d 111, 466 
NYS2d 815 (38d Dept 1983); Giambattista v Giambattista, 89 AD2d 
1057, 454 NYS2d 762 (4th Dept 1982). Thus, in those Departments, 
stipulations must be in writing, subscribed by the parties and 
acknowledged as required for recordation of a deed, Domestic Relations 
Law § 236(B)(3), Tomei v Tomei, 39 AD3d 1149, 834 NYS2d 781 (4th 
Dept 2007); Harbour v Harbour, 243 AD2d 947, 664 NYS2d 135 (3d 
Dept 1997); Lischynsky v Lischynsky, supra (8d Dept); Giambattista v 
Giambattista, supra (4th Dept); see Birr v Birr, 70 AD3d 1221, 895 
NYS2d 252 (8d Dept 2010). The First and Second Departments, in 
contrast, do not regard Domestic Relations Law § 236(B)(3) as the 
exclusive format for agreements settling property disputes in matrimo- 
nial actions and hold that oral stipulations entered on the record in 
compliance with CPLR 2104, including stipulations settling the terms of 
separation agreements and those embodying “opting out” agreements as 
to equitable distribution, are valid and enforceable, Rubenfeld v Ruben- 
feld, 279 AD2d 153, 720 NYS2d 29 (1st Dept 2001); Nordgren v 
Nordgren, 264 AD2d 828, 695 NYS2d 588 (2d Dept 1999); Sanders v 
Copley, 151 AD2d 350, 543 NYS2d 67 (1st Dept 1989); Harrington v 
Harrington, 103 AD2d 356, 479 NYS2d 1000 (2d Dept 1984). 


A stipulation of settlement that is incorporated but not merged into 
a judgment of divorce retains the character of an independent contract, 
Rosenberger v Rosenberger, 63 AD38d 898, 882 NYS2d 426 (2d Dept 
2009), and survives as a basis for suit, Driscoll v Driscoll, 45 AD38d 723, 
847 NYS2d 106 (2d Dept 2007). However, where there is a conflict be- 
tween a settlement agreement and the decree in a later divorce judg- 
ment from which no appeal was taken nor modification sought, the 
divorce judgment governs, Weinschneider v Weinschneider, 50 AD3d 
1128, 857 NYS2d 613 (2d Dept 2008). Moreover, a settlement agree- 
ment that has been incorporated and not merged in a judgment may 
not be challenged by motion on the ground that there was no meeting of 
the minds on an essential term; instead, such a challenge may only be 
made in the context of an appeal from the judgment or a plenary action, 
Alton v Alton, 83 AD3d 972, 922 NYS2d 438 (2d Dept 2011). Where the 
settlement agreement addresses the award of attorney’s fees, the provi- 
sions in the agreement rather than statutory provisions are controlling, 
Berns v Halberstam, 46 AD3d 808, 848 NYS2d 323 (2d Dept 2007). 


A party may not challenge the validity of a settlement agreement 
based on a claim that he or she undervalued assets that were disclosed 
by the former spouse and known at the time, Sweeney v Sweeney, 71 
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AD3d 989, 898 NYS2d 560 (2d Dept 2010); Kojovic v Goldman, 35 AD3d 
65, 823 NYS2d 35 (1st Dept 2006); see Simkin v Blank, 19 NY3d 46, 
945 NYS2d 222, 968 NE2d 459 (2012) (no mutual mistake); DiSalvo v 
Graff, 227 AD2d 298, 642 NYS2d 883 (1st Dept 1996) (represented 
plaintiff acknowledged independent investigation of assets and waived 
further disclosure). However, a stipulation of settlement in a divorce ac- 
tion may be set aside where a former spouse has concealed assets and 
the stipulation of settlement is the product of fraudulent inducement, 
Kojovic v Goldman, supra; Chapin v Chapin, 12 AD3d 550, 786 NYS2d 
65 (2d Dept 2004); see Etzion v Etzion, 62 AD3d 646, 880 NYS2d 79 (2d 
Dept 2009). A stipulation of settlement also may be set aside where the 
agreement is so one-sided that “‘no person in his or her senses and not 
under delusion would make it on one hand and no honest and fair person 
would accept it on the other,’ ” Kojovic v Goldman, supra (quoting Chris- 
tian v Christian, 42 NY2d 63, 396 NYS2d 817, 365 NE2d 849 (1977)); 
see Libert v Libert, 78 AD3d 790, 911 NYS2d 133 (2d Dept 2010) (agree- 
ment resulting in award of substantially all marital assets to one party 
while burdening other party with substantially all marital obligations is 
patently unconscionable). 


In cases involving agreements defining parents’ child support 
obligations, there is a presumption that the agreement reflects what the 
parties believed to be a fair and equitable division of the financial 
burdens of rearing a child, Keller-Goldman v Goldman, 149 AD3d 422, 
52 NYS3d 17 (1st Dept 2017). However, a settlement agreement that 
does not provide adequate support for the parties’ minor children 
violates public policy and is not binding on the court, Keller-Goldman v 
Goldman, supra; Priolo v Priolo, 211 AD2d 627, 621 NYS2d 367 (2d 
Dept 1995). In some situations, it is appropriate for a court to look be- 
yond the plain language chosen by the parties to ensure the fairness of 
child support provisions, Keller-Goldman v Goldman, supra; see Thomas 
B. v Lydia D., 69 AD3d 24, 886 NYS2d 22 (1st Dept 2009) (relying on 
case law defining “emancipation” despite unambiguous contract provi- 
sion defining that term). 


To rescind a separation agreement on the ground of overreaching, a 
party must demonstrate both overreaching and unfairness, Jon v Jon, 
123 AD3d 979, 1 NYS3d 151 (2d Dept 2014). Although the court may 
examine both the agreement’s terms and the surrounding circumstances 
to determine whether overreaching occurred, the general rule is that if 
the agreement is fair no further inquiry will be made, id. Actual fraud 
need not be shown if the agreement is manifestly unfair to a spouse 
because of the other’s overreaching in its execution, Jon v Jon, supra. A 
settlement agreement is not unconscionable and will not be set aside 
simply because it entitles a spouse to more than the law would have 
provided or constitutes a bad bargain, Cheruvu v Cheruvu, 59 AD3d 
876, 874 NYS2d 296 (3d Dept 2009), or because, in retrospect, some of 
its provisions were improvident or one-sided, Etzion v Etzion, 62 AD3d 
646, 880 NYS2d 79 (2d Dept 2009); Schultz v Schultz, 58 AD3d 616, 871 
NYS2d 636 (2d Dept 2009) (“postnuptial agreement”). A stipulation of 
settlement may not be set aside on the ground that a party was not 
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represented by independent counsel when the stipulation was executed, 
especially where the objecting party knew that the adverse party had 
benefited from consultations with counsel, the objecting party was 
informed of the right to retain counsel and the parties’ mediator, who 
drafted the agreement, repeatedly urged the retention of counsel, Ricca 
v Ricca, 57 AD3d 868, 870 NYS2d 419 (2d Dept 2008); see Bishopp v 
Bishopp, 104 AD3d 1121, 962 NYS2d 503 (38d Dept 2013). However, the 
fact that a spouse was not represented by counsel is a significant 
consideration, Jon v Jon, supra; Kavanagh v Kavanagh, 2 AD3d 688, 
768 NYS2d 622 (2d Dept 2003). 


Assets constituting the proceeds of fraud committed against a third 
person can constitute “marital property” under Domestic Relations Law 
§ 236 and may therefore be transferred as part of an agreement settling 
a marital action, as long as the spouse receiving the transfer was in- 
nocent and unaware of the fraud, Commodity Futures Trading Com’n v 
Walsh, 17 NY3d 162, 927 NYS2d 821, 951 NE2d 369 (2011). Under 
those circumstances, the party who was defrauded has no claim against 
the innocent spouse under the Debtor and Creditor Law, unless the 
matrimonial settlement was collusive and designed to conceal stolen 
money from the rightful owner or the innocent spouse did not give fair 
consideration for the property, id. Fair consideration may be found even 
where part or all of the marital estate that the innocent spouse 
relinquished consisted of fraud proceeds, since marital settlements 
often involve waivers of numerous other rights, id. 


An intent by the parties to divide their assets on a 50-50 basis will 


not be inferred absent language evincing such an intent, Simkin v 
Blank, 19 NY3d 46, 945 NYS2d 222, 968 NE2d 459 (2012). 


A stipulation of settlement that provides for child support must 
conform to the requirements of the Child Support Standards Act, Do- 
mestic Relations Law (DRL) § 240(1-b), Young v Young, 142 AD3d 612, 
36 NYS3d 507 (2d Dept 2016). Thus, a child support provision that did 
not contain the recitals required by DRL § 240(1-b)(h) was held invalid 
and unenforceable, Young v Young, supra. 


D. Municipal Contracts 


Municipal contracts, to be valid, must comply with specific statu- 
tory requirements, Granada Bldgs., Inc. v Kingston, 58 NY2d 705, 458 
NYS2d 906, 444 NE2d 1325 (1982); JFK Holding Co., LLC v New York, 
68 AD3d 477, 891 NYS2d 32 (1st Dept 2009); H & R Project Associates, 
Inc. v Syracuse, 289 AD2d 967, 737 NYS2d 712 (4th Dept 2001); Oneonta 
v Oneonta, 191 AD2d 891, 594 NYS2d 838 (3d Dept 1993). For example, 
under Town Law § 64 (6), town boards may award contracts for any of 
the purposes authorized by law and such contracts must be executed by 
the supervisor in the name of the town after approval by the town 
board. Absent strict compliance with the formal requirements of this 
statute, no valid contract binding a Town may be found to exist, Atalaya 
Asset Income Fund II, LP v HVS Tappan Beach, Inc., 175 AD3d 1370, 
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108 NYS3d 169 (2d Dept 2019); Verifacts Group, Inc. v Babylon, 267 
AD2d 379, 700 NYS2d 75 (2d Dept 1999). Even if a municipality has ac- 
cepted benefits under an agreement, it will not be liable under unautho- 
rized agreements, Atalaya Asset Income Fund II, LP v HVS Tappan 
Beach, Inc., supra, and a party contracting with a municipality is 
chargeable with knowledge of the statutes which regulate its contract- 
ing powers and is bound by them, Parsa v State, 64 NY2d 143, 485 
NYS2d 27, 474 NE2d 235 (1984); Verifacts Group, Inc. v Babylon, supra. 
Thus, a party’s complaint for breach of contract against a town was 
dismissed because it failed to allege that the agreement in question was 
approved by the town board, Atalaya Asset Income Fund II, LP v HVS 
Tappan Beach, Inc., supra. No claim for unjust enrichment or implied 
contract may be maintained against a municipality where the legislature 
provides that valid contracts may be made only by specified officers or 
boards and in a specified manner, Seif v Long Beach, 286 NY 382, 36 
NE2d 630 (1941); Atalaya Asset Income Fund II, LP v HVS Tappan 
Beach, Inc., supra. However, State Finance Law § 112(2), which makes 
ineffective any contract in excess of certain statutory limits without 
prior approval by the Comptroller, does not apply to an expenditure by 
the State Insurance Fund for counsel fees incurred in the defense of one 
of its insureds, since that obligation is one mandated by the terms of 
the policy of insurance it issued, Royal Ins. Co. of America v Commis- 
sioners of State Ins. Fund, 289 AD2d 807, 734 NYS2d 676 (3d Dept 
2001). 


A government entity may ratify a contract executed in its name by 
a person without authority if the contract is one that the entity was au- 
thorized to make, Seif v Long Beach, 286 NY 382, 36 NE2d 630 (1941); 
Atalaya Asset Income Fund II, LP v HVS Tappan Beach, Inc., 175 AD3d 
1370, 108 NYS3d 169 (2d Dept 2019); Elia v Highland Cent. School 
Dist., 78 AD3d 1265, 909 NYS2d 836 (3d Dept 2010). Such ratification 
may even be made by conduct, including the municipality's making pay- 
ments pursuant to the contract under circumstances that are inconsis- 
tent with a supposition other than an intent to adopt the contract obliga- 
tions, Atalaya Asset Income Fund II, LP v HVS Tappan Beach, Inc., 
supra (complaint dismissed because plaintiff failed to allege acts of rat- 
ification by municipality); Elia v Highland Cent. School Dist., supra; see 
Giunta v AG Towers, Inc., 159 AD3d 875, 74 NYS3d 56 (2d Dept 2018) 
(a contract not approved by a governmental body may be ratified by 
subsequent governmental action). However, a municipality's making 
payments according to an existing practice or policy was not deemed a 
ratification where it was not shown that the payments were grounded 
in the contract, id. A government entity does not ratify a contract exe- 
cuted by a person without authority by including an undifferentiated 
lump-sum item in its annual adopted budget, id, or by merely accepting 
the contract’s benefits, Seif v Long Beach, supra. 


The doctrine of equitable estoppel does not apply to a municipality 
when it is acting in a governmental capacity and is carrying out its 
statutory duties, Van Kleeck v Hammond, 25 AD3d 941, 811 NYS2d 
452 (3d Dept 2006); see Pless v Royalton, 81 NY2d 1047, 601 NYS2d 
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455, 619 NE2d 392 (1993). Thus, absent legislation, municipal bodies 
may not contractually bind successors in areas relating to governance, 
Karedes v Colella, 100 NY2d 45, 760 NYS2d 84, 790 NE2d 257 (2003). 
However, when the municipal board is acting in a proprietary fashion, 
the contract is binding, id; Karedes v Endicott, 297 AD2d 413, 746 
NYS2d 96 (3d Dept 2002). Contracts that are entered into in bad faith 
by outgoing municipal boards for the sole purpose of binding members 
of incoming boards are not enforceable, see Hendrickson v New York, 
160 NY 144, 54 NE 680 (1899); Karedes v Endicott, supra. Likewise, ac- 
ceptance of services performed under an unauthorized contract does not 
estop a municipality from asserting the invalidity of the contract nor 
does misfeasance by the contracting agency waive the failure to properly 
register the contract with the Comptroller, Garrison Protective Services, 
Inc. v Office of Comptroller of City of New York, 92 NY2d 732, 685 
NYS2d 921, 708 NE2d 994 (1999) (“illegal but equitable” claim 
remitted). Nevertheless, where plaintiff was misled by the defendant as 
to the requirement of public approval of an otherwise private contract, 
the plaintiff was permitted to recover damages for breach, Cointech, 
Inc. v Masaryk Towers Corp., 7 AD3d 376, 777 NYS2d 76 (1st Dept 
2004). 


General Municipal Law § 109-b requires that every installment 
purchase contract with a municipality contain a clause that deems the 
contract to be “executory only to the extent of monies appropriated and 
available for the purpose of the contract... .” Executory clauses are 
enforceable only when it is established that funds were not available in 
the course of ordinary budgetary procedures, see Rochester Fund 
Municipals v Amsterdam Municipal Leasing Corp., 296 AD2d 785, 746 
NYS2d 512 (3d Dept 2002); see also Starling Realty Corporation v State, 
286 NY 272, 36 NE2d 201 (1941). A municipality may possess sufficient 
funds to satisfy a particular obligation, but if the expenditure would be 
improvident such funds are not deemed available, Rochester Fund 
Municipals v Amsterdam Municipal Leasing Corp., supra. However, 
any unavailability of funds must not have been the result of an improper 
act or omission by the municipality inasmuch as it is bound by the same 
rules of honesty and justice as individuals when contracting, id. 


Generally, a bidder has a binding and enforceable contract with a 
municipality when its bid is accepted, Xavier Contracting, LLC v Rye, 
29 AD3d 687, 815 NYS2d 6388 (2d Dept 2006); Roosevelt & Cross, Inc. v 
Albany, 72 AD2d 855, 421 NYS2d 682 (3d Dept 1979); see Municipal 
Consultants & Publishers, Inc. v Ramapo, 47 NY2d 144, 417 NYS2d 
218, 390 NE2d 11438 (1979) (contract enforceable where all terms had 
been negotiated and agreed upon even without signature of town 
supervisor where town board authorized signature). A person challeng- 
ing the validity of an award of a public contract for failing to comply 
with competitive bidding requirements must demonstrate actual 
impropriety, unfair dealing or some other violation of statutory require- 
ments, Acme Bus Corp. v Board of Educ. of Roosevelt Union Free School 
Dist., 91 NY2d 51, 666 NYS2d 996, 689 NE2d 890 (1997). A municipal 
agency’s finding that a general contractor has defaulted on its perfor- 
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mance under the contract will not bind the general contractor and fore- 
close a plenary action, unless the agency is endowed with contractual or 
statutory authority to render a quasi-judicial, final and binding deter- 
mination, Abiele Contracting, Inc. v New York City School Const. 
Authority, 91 NY2d 1, 666 NYS2d 970, 689 NE2d 864 (1997). Clear 
contractual prohibitions against oral modification contained in public 
works contracts are generally enforceable, Charles T. Driscoll Masonry 
Restoration Co., Inc. v Ulster, 40 AD3d 1289, 836 NYS2d 362 (3d Dept 
2007); Greater Johnstown School Dist. v Frontier Ins. Co. Inc., 252 
AD2d 615, 675 NYS2d 212 (8d Dept 1998); see Huff Enterprises, Inc. v 
Triborough Bridge and Tunnel Authority, 191 AD2d 314, 595 NYS2d 
178 (1st Dept 1993). 


The notice and reporting provisions of a municipal contract consti- 
tute a condition precedent which must be complied with before the com- 
mencement of an action for breach of contract and may be avoided only 
if the municipality acted in a manner that precluded the other party 
from complying, A.H.A. General Const., Inc. v New York City Housing 
Authority, 92 NY2d 20, 677 NYS2d 9, 699 NE2d 368 (1998); Marcor 
Remediation, Inc. v Broome, 46 AD3d 1066, 847 NYS2d 702 (3d Dept 
2007). 


As to the public trust doctrine, which precludes dedicated parkland 
from being converted to a non-park purpose for an extended period of 
time absent the approval of the Legislature, see Union Square Park 
Community Coalition, Inc. v New York City Dept. of Parks and Recre- 
ation, 22 NY3d 648, 985 NYS2d 422, 8 NE3d 797 (2014) (license granted 
by municipality to allow operation of restaurant in dedicated park not 
violation of public trust doctrine). 


E. Automatic Renewal Clauses 


Some contracts involving ongoing services or other ongoing obliga- 
tions provide for automatic renewal unless one of the parties gives the 
other advance notice of an intent not to renew. GOL § 5-901 provides 
that such automatic renewal clauses in leases for personal property are 
ineffective unless the lessor draws the lessee’s attention to the clause by 
written notice that is served personally or by mail between fifteen and 
thirty days before action by the lessee is required. GOL § 5-903(2) 
contains essentially the same provision for automatic renewal clauses 
in contracts for service to or maintenance or repair of real or personal 
property, see Healthcare I.Q., LLC v Tsai Chung Chao, 118 AD3d 98, 
986 NYS2d 42 (1st Dept 2014). Where a renewal clause is not duly 
brought to the attention of a party entitled to the protections of GOL 
§ 5-901 or § 5-903, the contract does not automatically renew, and the 
party has the right to cancel the contract at any time after the expira- 
tion of its initial term, see Healthcare I.Q., LLC v Tsai Chung Chao, 
supra. Notably, the notice required to be given under GOL § 5-903(2) 
must be served personally or by certified mail, while GOL § 5-901 
requires service personally or by ordinary mail. The Court of Appeals 
has left open the question whether, in addition to providing a defense to 
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a breach of contract claim, these statutes give rise to an implied private 
right of action, Ovitz v Bloomberg L.P., 18 NY3d 753, 944 NYS2d 725, 
967 NE2d 1170 (2012). 


General Obligations Law § 5-903 is remedial in nature and 
therefore construed broadly, Healthcare I.Q., LLC v Tsai Chung Chao, 
118 AD3d 98, 986 NYS2d 42 (1st Dept 2014); NYDIC/Westchester 
Mobile MRI Associates, L.P. v Lawrence Hosp., 242 AD2d 686, 662 
NYS2d 593 (2d Dept 1997); Peerless Towel Supply Co. v Triton Press, 
Inc., 3 AD2d 249, 160 NYS2d 163 (1st Dept 1957). The statute does not 
require that the person for whom the services were provided own the 
“personal property,” Healthcare I.Q., LLC v Tsai Chung Chao, supra. 
“Personal property” has been interpreted to include intellectual prop- 
erty as well as tangible personal property, Ovitz v Bloomberg L.P., 77 
AD3d 515, 909 NYS2d 710 (1st Dept 2010), affd 18 NY3d 753, 944 
NYS2d 725, 967 NE2d 1170 (2012) (terminal, software and other equip- 
ment to access real-time financial information services); Healthcare 
I.Q., LLC v Tsai Chung Chao, supra (billing and medical records of 
physician’s practice); NYDIC/Westchester Mobile MRI Associates, L.P. v 
Lawrence Hosp., supra (mobile magnetic resonance image systems); 
Mount Vernon Amusement Co. v Georgian Restaurant Corp., 30 AD2d 
823, 292 NYS2d 567 (2d Dept 1968) (cigarette vending machines). Sec- 
tion 5-903 does not apply to services that are merely of a consulting, an- 
alytical or administrative nature, see Healthcare I.Q.,LLC v Tsai Chung 
Chao, supra; Donald Rubin, Inc. v Schwartz, 160 AD2d 53, 559 NYS2d 
307 (1st Dept 1990). 


F. Contracts Involving Not-for-Profit Entities 


Contracts involving not-for-profit-entities are subject to judicial 
oversight of a type not afforded ordinary contracts, 64th Associates, 
L.L.C. v Manhattan Eye, Ear & Throat Hosp., 2 NY38d 585, 780 NYS2d 
746, 813 NE2d 887 (2004); see Not-for-Profit Corporation Law (N-PCL) 
§§ 102(5), 204, 508, 515. For example, before a not-for-profit corporation 
can sell its assets, the Supreme Court must assess whether the 
consideration and the terms of the transaction are fair and reasonable 
to the corporation and whether the purposes of the corporation or the 
interests of its members will be promoted, 64th Associates, L.L.C. v 
Manhattan Eye, Ear & Throat Hosp., supra; N-PCL § 511(d). These 
requirements apply not only to the sale of assets but also to the contract 
as a whole, including termination payment clauses and reimbursement 
provisions, 64th Associates, L.L.C. v Manhattan Eye, Ear & Throat 
Hosp., supra. 


G. Divisible Contracts 


A contract is divisible where by its terms, performance of each 
party is divided into two or more parts, the number of parts due from 
each party is the same and the performance of each part by one party is 
the agreed exchange for a corresponding part by the other party, First 
Sav. & Loan Ass’n of Jersey City, N. J. v American Home Assur. Co., 29 
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NY2d 297, 327 NYS2d 609, 277 NE2d 638 (1971); see Garcia v Govern- 
ment Employees Ins. Co., 151 AD3d 1020, 58 NYS3d 428 (2d Dept 2017), 
affd, 30 NY3d 1033, 69 NYS3d 206, 91 NE3d 1185 (2017). Whether a 
contract is divisible is a question of intention, to be determined from the 
language used by the parties, viewed in light of the circumstances exist- 
ing at the time the contract was made, Christian v Christian, 42 NY2d 
63, 396 NYS2d 817, 365 NE2d 849 (1977); F & K Supply Inc. v Willow- 
brook Development Co., 288 AD2d 713, 732 NYS2d 734 (3d Dept 2001); 
see Garcia v Government Employees Ins. Co., supra. Where the parties 
contemplate fulfillment of the entire contract, the contract is treated as 
indivisible, Barden & Robeson Corp. v Timmerman, 116 AD2d 814, 497 
NYS2d 196 (3d Dept 1986). 


Cases finding contracts to be divisible include Express Home Care 
Agency, Inc. v VIP Health Services, Inc., 275 AD2d 759, 713 NYS2d 549 
(2d Dept 2000) (contract to provide qualified home health workers divis- 
ible so that plaintiff's entitlement to compensation for services 
performed by qualified aides not defeated because plaintiff also 
furnished some aides who were not qualified); Scavenger, Inc. v GT 
Interactive Software, Inc., 273 AD2d 60, 708 NYS2d 405 (1st Dept 2000) 
(contract containing separate production and payment schedules for 
each of four CD-ROM games plaintiff was to deliver to defendant was 
divisible). 


H. Powers of Attorney 


GOL § 5-1501 et seg., which governs powers of attorney, was 
substantially revised effective 2009 and September 12, 2010. 


An agent acting under a power of attorney has a fiduciary relation- 
ship with the principal, GOL § 5-1505 (2) (a). Thus, absent a specific 
provision in the power of attorney document authorizing gifts, an 
attorney-in-fact, in exercising his or her fiduciary responsibilities to the 
principal, may not make a gift to himself or herself or a third party of 
the money or property which is the subject of the agency relationship, 
Goldberg v Meyers, 181 AD3d 653, 121 NYS3d 1 (2d Dept 2020); see 
GOL § 5-1505 (2) (a). Such a gift carries with it a presumption of 
impropriety and self-dealing, a presumption which can be overcome 
only with the clearest showing of intent on the part of the principal to 
make the gift, id. 


A power of attorney that is coupled with an interest or has been 
given in exchange for valuable consideration is irrevocable, Frankel v 
J.P. Morgan Chase & Co., 76 AD3d 664, 907 NYS2d 281 (2d Dept 2010). 
A power is “coupled with an interest” when the agent has an estate or 
interest of his or her own in the thing or matter underlying the power, 
id. Such an “interest” does not arise from a grant to the agent of the 
power to collect debts on behalf of the principal and to take the agent’s 
fee from the proceeds, id. 


A power of attorney given by an incompetent person prior to formal 
adjudication is not void, but only voidable and may be ratified and ap- 
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proved by the incompetent person upon recovering his or her competency 
or by a person duly authorized to act on behalf of the incompetent, 
Bankers Trust Co. of Albany, N. A. v Martin, 51 AD2d 411, 381 NYS2d 
1001 (3d Dept 1976); see Ortelere v Teachers’ Retirement Bd. of City of 
New York, 25 NY2d 196, 303 NYS2d 362, 250 NE2d 460 (1969); Verstan- 
dig v Schlaffer, 296 NY 62, 70 NE2d 15 (1946); Finch v Goldstein, 245 
NY 300, 157 NE 146 (1927); Blinn v Schwarz, 177 NY 252, 69 NE 542 
(1904). When parties have capacity to contract and what contracts are 
void are subjects beyond the scope of this work, see Mental Hygiene 
Law § 81.29(d); Restatement, Second, Contracts §§ 12-16, Chapter 8. 


I. Contracts for the Sale of Real Property 
1. In General 


Generally, the obligations and provisions of a contract for the sale 
of land are merged in the deed and, as a result, are extinguished upon 
the closing of title, Novelty Crystal Corp. v PSA Institutional Partners, 
L.P., 49 AD3d 113, 850 NYS2d 497 (2d Dept 2008). However, this rule 
does not apply where there is a clear intent evidenced by the parties 
that a particular provision of the contract of sale shall survive the 
delivery of the deed, Cerand v Burstein, 72 AD3d 1262, 897 NYS2d 789 
(8d Dept 2010), or where there exists a collateral undertaking, Novelty 
Crystal Corp. v PSA Institutional Partners, L.P., supra; Davis v Weg, 
104 AD2d 617, 479 NYS2d 5538 (2d Dept 1984). A collateral undertaking 
is a contractual commitment that is not connected with the title, posses- 
sion, or quantity of land, Novelty Crystal Corp. v PSA Institutional 
Partners, L.P., supra; Alexy v Salvador, 217 AD2d 877, 680 NYS2d 133 
(3d Dept 1995). An agreement by the seller to leave the premises vacant 
and clean is not collateral and extinguishes upon the closing of title, un- 
less the contract provides otherwise, Novelty Crystal Corp. v PSA 
Institutional Partners, L.P., supra. 


Absent a contract provision to the contrary, a buyer of real property 
assumes the risk of a change in the law between contract execution and 
closing that affects the value or utility of the property, Latipac Corp. v 
BMH Realty LLC, 98 AD3d 115, 938 NYS2d 30 (1st Dept 2012); see 
Urbis Realty Co. v Globe Realty Co., 2835 NY 194, 1389 NE 238 (1923). 
Thus, where a law was enacted between the execution of the contract 
and the closing limiting the landlords’ right to select new tenants after 
the expiration of leases, the contract buyer was not entitled to a return 
of its down payment, Urbis Realty Co. v Globe Realty Co., supra. 
Similarly, the buyer of an apartment building was not entitled to the 
return of its down payment due to a change in the law between contract 
execution and closing that potentially resulted in the re-regulation of 
apartments previously believed to be rentable at fair market value, 
Latipac Corp. v BMH Realty LLC, supra. 


2. Mortgage Contingency Clauses 


Contracts for the sale of real property often include clauses that 
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condition the purchaser’s obligation to perform upon the securing of a 
mortgage commitment and permit cancellation by the purchaser if a 
mortgage commitment cannot be obtained. The purchaser is required, 
however, to make a diligent, prompt, and truthful application to a bona 
fide lending institution, Big Apple Meat Market, Inc. v Frankel, 276 
AD2d 657, 714 NYS2d 333 (2d Dept 2000); see Companion v Touchstone, 
222 AD2d 1087, 635 NYS2d 842 (4th Dept 1995), affd, 88 NY2d 1043, 
651 NYS2d 399, 674 NE2d 329 (1996) (buyer acted in good faith as mat- 
ter of law where banker told him that property qualified for lesser 
amount than was specified in contract; formal application would have 
been futile); Buxton v Streany, 68 AD3d 1036, 892 NYS2d 165 (2d Dept 
2009) (plaintiffs entitled to return of down payment after submitting 
proof that, despite diligent, timely, and good-faith efforts, they were un- 
able to secure mortgage loan in amount set forth in mortgage contin- 
gency clause); Zellner v Tarnell, 65 AD3d 1335, 885 NYS2d 745 (2d 
Dept 2009) (proposed lender’s letter including condition not wholly 
within purchasers’ control not a mortgage commitment letter; therefore, 
purchasers were entitled to return of down payment); Hoft v Frenkel, 
52 AD3d 779, 860 NYS2d 209 (2d Dept 2008) (defendant entitled to 
return of down payment where her good faith efforts to obtain mortgage 
commitment within period specified were unsuccessful due to her lack 
of qualifications); Markovitz v Kachian, 28 AD3d 358, 814 NYS2d 60 
(1st Dept 2006) (purchaser entitled to return of down payment where 
lender bank, within period for seeking commitment, denied mortgage 
application because property would not support loan debt and other car- 
rying costs, not because amount sought greater than amount specified 
in contingency clause); Cone v Daus, 120 AD2d 788, 501 NYS2d 523 (3d 
Dept 1986) (mortgage contingency clause satisfied by purchaser acting 
in good faith and exerting genuine effort to secure mortgage financing). 
Whether the purchaser has met this obligation may raise a question of 
fact, Big Apple Meat Market, Inc. v Frankel, supra. A purchaser who 
has not been able to obtain a mortgage commitment must provide writ- 
ten notice to the seller within a reasonable time unless the mortgage 
contingency clause includes a specific time for such notice, id. 


A buyer breaches a mortgage contingency clause by applying for a 
mortgage loan greater than the one required under the express terms of 
the contract, HSM Real Estate, Inc. v Dragon, 94 AD38d 702, 941 NYS2d 
512 (2d Dept 2012). When a mortgage commitment letter is revoked by 
the lender after the contingency period, the contractual provision 
concerning failure to obtain an initial mortgage commitment is not ap- 
plicable and the question becomes whether the lender’s revocation was 
attributable to any bad faith on the part of the purchaser, Blair v 
O’Donnell, 85 AD3d 954, 925 NYS2d 639 (2d Dept 2011); Anderson v 
Meador, 56 AD3d 1030, 869 NYS2d 233 (3d Dept 2008). 


3. The Merger Doctrine 


Under the merger doctrine applicable in real estate transactions, 
the terms of the deed, once delivered, are controlling and claims arising 
out of the contract of sale are ordinarily barred, TIAA Global Invest- 
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ments, LLC v One Astoria Square LLC, 127 AD3d 75, 7 NYS3d 1 (1st 
Dept 2015); Ka Foon Lo v Curis, 29 AD3d 525, 815 NYS2d 131 (2d Dept 
2006). The only exception to this rule is applied when the parties to the 
contract clearly intended that a particular provision survive delivery of 
the deed, TIAA Global Investments, LLC v One Astoria Square LLC, 
supra; Ka Foon Lo v Curtis, supra. Neither the Court of Appeals nor 
the Appellate Divisions have adopted a second exception for claims 
based on latent conditions, TIAA Global Investments, LLC v One 
Astoria Square LLC, supra. However, it is established that the merger 
doctrine does not apply to fraud claims, TIAA Global Investments, LLC 
v One Astoria Square LLC, supra; see West 90th Owners Corp. v 
Schlechter, 137 AD2d 456, 525 NYS2d 33 (1st Dept 1988). 


4. “As Is” Clauses 


An “as is” clause in a contract to sell real property will ordinarily 
bar a claim for breach of contract arising from the condition of the prop- 
erty, TIAA Global Investments, LLC v One Astoria Square LLC, 127 
AD3d 75, 7 NYS3d 1 (1st Dept 2015). However, such clauses will not 
bar claims addressed to representations intended to survive the closing 
rather than to claims based on the conditions of the building, id. 


J. Leases 


Leases are distinguishable from other arrangements dealing with 
property rights in that they transfer “absolute control and possession” 
of property at an agreed-upon rental, Union Square Park Community 
Coalition, Inc. v New York City Dept. of Parks and Recreation, 22 NY3d 
648, 985 NYS2d 422, 8 NE38d 797 (2014); Feder v Caliguira, 8 NY2d 
400, 208 NYS2d 970, 171 NE2d 316 (1960); Matter of Conners v Colonie, 
108 AD3d 837, 968 NYS2d 717 (8d Dept 2013). The same rules of 
construction applicable to contracts generally apply in the interpreta- 
tion of leases, George Backer Management Corp. v Acme Quilting Co., 
Inc., 46 NY2d 211, 413 NYS2d 1385, 385 NE2d 1062 (1978); Madison 
Ave. Leasehold, LLC v Madison Bentley Associates LLC, 30 AD3d 1, 
811 NYS2d 47 (1st Dept 2006), aff'd, 8 NY3d 59, 828 NYS2d 254, 861 
NE2d 69 (2006); Horwitz v 1025 Fifth Ave. Inc., 34 AD3d 248, 825 
NYS2d 5 (1st Dept 2006); State v Robin Operating Corp., 3 AD3d 757, 
773 NYS2d 131 (8d Dept 2004); see Introduction, II.A. Mutual Assent, 
supra. To be enforceable as a lease, all of the essential terms must be 
agreed upon, including the area to be leased, the duration of the lease, 
and the rent to be paid, Calkins Corporate Park, LLC v Eye Physicians 
and Surgeons of Western New York, P.L.L.C., 56 AD3d 1122, 868 NYS2d 
427 (4th Dept 2008). In interpreting the provisions of a lease, the court 
should refrain from rewriting the lease under the guise of construction, 
should not construe the language of the lease in such a way as would 
distort its meaning, and should not construe the language in a manner 
that would render one or more of its provisions meaningless, J.W. Mays, 
Inc. v Snyder Fulton Street, LLC, 69 AD3d 572, 893 NYS2d 162 (2d 
Dept 2010); 45-02 Food Corp. v 45-02 48rd Realty LLC, 37 AD3d 522, 
830 NYS2d 304 (2d Dept 2007); Poughkeepsie Sav. Bank, FSB v 
G.M.S.Y. Associates, 238 AD2d 327, 656 NYS2d 917 (2d Dept 1997). 
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Where a lease has been modified, the lease and its modification 
must be construed as one contract in order to carry out the parties’ 
intent, 350 East 30th Parking, Ltd. v Board of Managers of 350 Condo- 
minium, 280 AD2d 284, 720 NYS2d 128 (1st Dept 2001). 


An oral modification of a lease containing a clause requiring any 
modification to be in writing is not effective, absent partial performance 
unequivocably referable to the claimed modification, Eujoy Realty Corp. 
v Van Wagner Communications, LLC, 22 NY3d 413, 981 NYS2d 326, 4 
NE3d 336 (2013); Rose v Spa Realty Associates, 42 NY2d 338, 397 
NYS2d 922, 366 NE2d 1279 (1977); Aris Industries, Inc. v 1411 
Trizechahn-Swig, LLC, 294 AD2d 107, 744 NYS2d 362 (1st Dept 2002); 
Joseph P. Day Realty Corp. v Jeffrey Lawrence Associates, Inc., 270 
AD2d 140, 704 NYS2d 587 (1st Dept 2000); see GOL § 15-301(1). 
Principles of equitable estoppel may permit the enforcement of an oral 
modification, but only when the conduct giving rise to the estoppel is 
incompatible with the written agreement, Eujoy Realty Corp. v Van 
Wagner Communications, LLC, supra; Rose v Spa Realty Associates, 
supra; Joseph P. Day Realty Corp. v Jeffrey Lawrence Associates, Inc., 
supra. Thus, where the lease precluded oral modifications, neither a 
tenant’s payment of rent (which it was obligated to pay under the lease) 
nor the landlord’s retention of the security deposit (which it had the 
right to hold) supported the tenant’s claim that an alleged oral modifica- 
tion permitting the tenant to vacate the premises prior to the expiration 
of the lease should be enforced, Joseph P. Day Realty Corp. v Jeffrey 
Lawrence Associates, supra. With respect to the application of the doc- 
trine of equitable estoppel, when the parties dispute whether an oral 
agreement has been formed, the conduct of the party advocating for the 
oral agreement is determinative, although the conduct of both parties 
may be relevant, Eujoy Realty Corp. v Van Wagner Communications, 
LLC, supra. 


An agreement to pay rent on a certain date is generally a material 
term of a lease, Madison Ave. Leasehold, LLC v Madison Bentley Associ- 
ates LLC, 8 NY3d 59, 828 NYS2d 254, 861 NE2d 69 (2006); Fifty States 
Management Corp. v Pioneer Auto Parks, Inc., 46 NY2d 573, 415 NYS2d 
800, 389 NE2d 113 (1979). However, breach of the certain-date provi- 
sion may be curable if the lease provides for notice of default by the 
landlord, Madison Ave. Leasehold, LLC v Madison Bentley Associates, 
supra. When a lease sets a due date for rent, that date is the date on 
which the tenant’s debt accrues, Eujoy Realty Corp. v Van Wagner 
Communications, LLC, 22 NY3d 418, 981 NYS2d 326, 4 NE3d 336 
(2013). If an acceleration clause in a lease does not apply, a landlord is 
entitled to unpaid rent payments only as they become due, Violet Realty, 
Inc. v Amigone, Sanchez & Mattrey, LLP, 183 AD3d 1278, 123 NYS3d 
384 (4th Dept 2020). 


Rent escalation clauses are common in commercial leases and have 
been approved and enforced according to their terms, Accurate Copy 
Service of America, Inc. v Fisk Bldg. Associates L.L.C., 72 AD3d 456, 
899 NYS2d 157 (1st Dept 2010); Meyers Parking System, Inc. v 475 
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Park Ave. So. Co., 186 AD2d 92, 588 NYS2d 32 (1st Dept 1992). A lease 
escalation clause that required the tenant to pay additional rent when 
real estate taxes exceeded real estate taxes in the base year did not 
entitle the landlord to collect additional rent where taxes were exempted 
or abated, Eighty Eight Bleecker Co., LLC v 88 Bleecker Street Owners, 
Inc., 34 AD3d 244, 824 NYS2d 237 (1st Dept 2006); Ran First Associ- 
ates v 363 East 76th Street Corp., 297 AD2d 506, 747 NYS2d 13 (1st 
Dept 2002). 


Licenses 


A license is a revocable privilege given to one, without interest in 
the lands of another, to do one or more acts of a temporary nature upon 
such lands, Union Square Park Community Coalition, Inc. v New York 
City Dept. of Parks and Recreation, 22 NY3d 648, 985 NYS2d 422, 8 
NE8d 797 (2014). That a writing refers to itself as a license or lease is 
not determinative; rather, the true nature of the transaction must be 
gleaned from the rights and obligations set forth therein, id. A broad 
termination clause reserving to the grantor the right to cancel when- 
ever it decides in good faith to do so is strongly indicative of a license as 
opposed to a lease, id. 


Oil and Gas Leases 


The construction and interpretation of oil and gas leases is guided 
by basic principles of contract law, Beardslee v Inflection Energy, LLC, 
25 NY38d 150, 8 NYS3d 618, 31 NE3d 80 (2015). However, the analysis 
should take into account that oil and gas leases stand on an entirely dif- 
ferent basis from any other leasehold agreements, since they are made 
in the context of a highly technical industry that employs distinct 
terminology used by those in the business, id. Accordingly, an agree- 
ment for the production of oil and gas must be construed with reference 
to both the intention of the parties and the known practices within the 
industry, id. 


Oil and gas leases often contain “habendum” clauses, which typi- 
cally establish a definite or primary term in which the lessee is permit- 
ted to develop the property, with an option for an indefinite secondary 
term permitting the lessee to reap the long-term value and return on 
the money spent developing the property during the primary term, 
Beardslee v Inflection Energy, LLC, 25 NY38d 150, 8 NYS3d 618, 31 
NE3d 80 (2015). In Beardslee v Inflection Energy, LLC, supra, the 
Court of Appeals considered the effect on the habendum clause of a 
force majeure clause in an oil and gas lease providing that “[ilf and 
when drilling . . . [is] delayed or interrupted . . . as a result of some 
order, rule, regulation, requisition or necessity of the government, or as 
the result of any other cause whatsoever beyond the control of Lessee, 
the time of such delay or interruption shall not be counted against Les- 
see, anything in this lease to the contrary notwithstanding.” Since the 
force majeure clause did not refer to the habendum clause and the 
habendum clause did not incorporate the force majeure clause by refer- 
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ence or contain any language expressly subjecting it to other lease 
terms, the force majeure clause did not modify the primary term of the 
habendum clause and, therefore, did not extend the lease, id. 


K. Partnership Agreements 


The principles governing the interpretation of contracts are gener- 
ally applicable to partnership agreements, Bailey v Fish & Neave, 8 
NY3d 523, 837 NYS2d 600, 868 NE2d 956 (2007). Partners may fix 
their partnership rights and duties by agreement, id; Lanier v Bowdoin, 
282 NY 32, 24 NE2d 732 (1939). In the absence of prohibitory provi- 
sions of the statutes or rules of the common law relating to partner- 
ships or considerations of public policy, the partners of either a general 
or limited partnership, as between themselves, may include in the 
partnership articles any agreement they wish concerning sharing of 
profits and losses, priorities of distribution on winding up of the partner- 
ship affairs and other matters, Bailey v Fish & Neave, supra (quoting 
Lanier v Bowdoin, supra); see Lai v Gartlan, 46 AD3d 237, 845 NYS2d 
30 (1st Dept 2007). If a partnership agreement is complete as between 
the partners, the agreement controls, Bailey v Fish & Neave, supra. 
Partnership Law § 40(8) contains default provisions to be used in the 
absence of an agreement between partners on the same subject matter. 
However, Partnership Law § 40(8) cannot be used to make a different 
contract from that which the parties intended or to override the agree- 
ment which the parties, in fact, made, Bailey v Fish & Neave, supra; 
Levy v Leavitt, 257 NY 461, 178 NE 758 (1931). 


In determining whether the parties entered into an oral partner- 
ship agreement, the courts consider the intent of the parties, whether 
the parties shared joint control in the management of the business, 
whether the parties shared profits and losses and whether capital 
contributions were made, Moses v Savedoff, 96 AD3d 466, 947 NYS2d 
419 (1st Dept 2012). An essential ingredient of a partnership agreement 
is an agreement among the principals to share losses as well as profits, 
id; Chanler v Roberts, 200 AD2d 489, 606 NYS2d 649 (1st Dept 1994). 


L. Releases 


A valid release constitutes a complete bar to an action on a claim 
which is the subject of the release, Centro Empresarial Cempresa S.A. v 
America Movil, S.A.B. de C.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 
995 (2011); Carew v Baker, 175 AD3d 1379, 109 NYS3d 205 (2d Dept 
2019); Burnside 711, LLC v Amerada Hess Corporation, 175 AD3d 557, 
106 NYS3d 368 (2d Dept 2019); Littman v Magee, 54 AD3d 14, 860 
NYS2d 24 (1st Dept 2008); Global Minerals and Metals Corp. v Holme, 
35 AD3d 93, 824 NYS2d 210 (1st Dept 2006); see Hack v United Capital 
Corp., 247 AD2d 300, 669 NYS2d 280 (1st Dept 1998). Releases are 
governed by principles of contract law, Carew v Baker, supra; Stevens v 
Chenango, 167 AD3d 1105, 89 NYS3d 418 (3d Dept 2018); Burnside 
711, LLC v Amerada Hess Corporation, supra; Abdulla v Gross, 124 
AD3d 1255, 998 NYS2d 549 (4th Dept 2015); Goode v Drew Bldg. 
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Supply, Inc., 266 AD2d 925, 697 NYS2d 417 (4th Dept 1999); Zilinskas 
v Westinghouse Elec. Corp., 248 AD2d 777, 669 NYS2d 703 (38d Dept 
1998); Stone v National Bank and Trust Co., 188 AD2d 865, 591 NYS2d 
609 (3d Dept 1992). It is for the court to determine in the first instance 
whether language in a release is ambiguous, Metz v Metz, 175 AD2d 
938, 572 NYS2d 813 (3d Dept 1991); see Rubycz-Boyar v Mondragon, 15 
AD3d 811, 790 NYS2d 266 (3d Dept 2005); Goldberg v Manufacturers 
Life Ins. Co., 242 AD2d 175, 672 NYS2d 39 (1st Dept 1998). Whether 
the language set forth in a release unambiguously bars a particular 
claim is a question of law appropriately determined based on the entire 
release and without reference to extrinsic evidence, Stevens v Chenango, 
supra. Where there is an ambiguity regarding the scope of a release, 
parol evidence is admissible to determine the intent of the parties, 
Krysty v Royalton, 19 AD3d 1086, 796 NYS2d 489 (4th Dept 2005); 
Doldan v Fenner, 309 AD2d 1274, 765 NYS2d 401 (4th Dept 2003); 
NAB Const. Corp. v New York, 276 AD2d 388, 714 NYS2d 279 (1st 
Dept 2000). In construing a general release, it is appropriate to look at 
the controversy being settled and the purpose for which the release was 
executed, Cahill v Regan, 5 NY2d 292, 184 NYS2d 348, 157 NE2d 505 
(1959); Broyhill Furniture Industries, Inc. vy Hudson Furniture Galler- 
ies, LLC, 61 AD8d 554, 877 NYS2d 72 (1st Dept 2009); Eaton Elec., Inc. 
v Dormitory Authority of New York, 48 AD3d 619, 852 NYS2d 363 (2d 
Dept 2008); Bugel vy WPS Niagara Properties, Inc., 19 AD8d 1081, 797 
NYS2d 232 (4th Dept 2005), Zilinskas v Westinghouse Elec. Corp., 
supra; Jochnowitz v Russell Sage College, 1836 AD2d 822, 523 NYS2d 
656 (3d Dept 1988). However, extrinsic evidence may not be considered 
by the court in construing an unambiguous release, Bernard v Sayegh, 
104 AD3d 600, 961 NYS2d 444 (1st Dept 2013). 


A release may not be read to cover matters that the parties did not 
desire or intend to dispose of, Cahill v Regan, 5 NY2d 292, 184 NYS2d 
348, 157 NE2d 505 (1959); Burnside 711, LLC v Amerada Hess Corpora- 
tion, 175 AD3d 557, 106 NYS3d 368 (2d Dept 2019); Spears v Spears 
Fence, Inc., 60 AD3d 752, 875 NYS2d 166 (2d Dept 2009); Lexington 
Ins. Co. v Combustion Engineering, Inc., 264 AD2d 319, 693 NYS2d 146 
(lst Dept 1999); Mergler v Crystal Properties Associates, Ltd., 179 
AD2d 177, 583 NYS2d 229 (1st Dept 1992); see Mangini v McClurg, 24 
NY2d 556, 301 NYS2d 508, 249 NE2d 386 (1969). However, it is not a 
prerequisite to the enforceability of a release that the releasor be 
subjectively aware of the precise claim he or she is releasing, Burnside 
711, LLC v Amerada Hess Corporation, supra; Liling v Segal, 220 AD2d 
724, 683 NYS2d 199 (2d Dept 1995). If from the recitals therein it ap- 
pears that the release is to be limited to only particular claims, 
demands, or obligations, then the release will be operative as to those 
matters only, Rotondi v Drewes, 31 AD3d 734, 819 NYS2d 779 (2d Dept 
2006). Furthermore, if a release contains specific recitals as to the claims 
being released yet also contains an omnibus clause that “all claims and 
demands whatsoever” are being discharged, the general words of a 
release are limited by recital of the particular claim, Maxwell Partners, 
L.L.C. v Building Studio, LLP, 32 AD8d 321, 820 NYS2d 253 (1st Dept 
2006); Herman v Malamed, 110 AD2d 575, 487 NYS2d 791 (1st Dept 
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1985); see Abdulla v Gross, 124 AD3d 1255, 998 NYS2d 549 (4th Dept 
2015). However, where release language provides that the release 
“includes, but is not limited to,” a specific claim, the unambiguous 


language of the omnibus release language controls, Stevens v Chenango, 
167 AD3d 1105, 89 NYS3d 418 (8d Dept 2018). 


A release may encompass unknown claims, including unknown 
fraud claims, if the parties so intend and the agreement is fairly and 
knowingly made, Centro Empresarial Cempresa S.A. v America Movil, 
S.A.B.deC.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011); Burnside 
711, LLC v Amerada Hess Corporation, 175 AD3d 557, 106 NYS3d 368 
(2d Dept 2019); see Desiderio v Geico General Ins. Co., 107 AD3d 662, 
967 NYS2d 392 (2d Dept 2013). Thus, where the release language is 
broad and encompasses all “manner of actions,” whether “past, present 
or future, actual or contingent,” the release was held to encompass 
fraud claims unknown at the time of the release, Centro Empresarial 
Cempresa S.A. v America Movil, S.A.B. de C.V., supra; see Long v 
O’Neill, 126 AD3d 404, 5 NYS8d 42 (1st Dept 2015). On the other hand, 
where it cannot be determined whether a release was intended to cover 
the complaint allegations, a motion to dismiss the complaint on the 
basis of the release must be denied, Desiderio v Geico General Ins. Co., 
supra. 


In the context of agreements releasing claims for personal injury, a 
sharp distinction is drawn between unknown injuries and mistakes as 
to the consequences of known injuries, Ford v Phillips, 121 AD3d 1232, 
994 NYS2d 688 (3d Dept 2014). A release will not bar a claim if the par- 
ties mistakenly believed that a particular injury did not exist at the 
time the release was executed; in contrast, a release will bar a claim 
where there was a mistake pertaining to the future course or sequelae 
of a known injury, id. 


Where a party has released fraud claims, the release may be suc- 
cessfully challenged for fraud in its inducement only where the fraud is 
separate from the subject of the release, Centro Empresarial Cempresa 
S.A. v America Movil, S.A.B. de C.V., 17 NY3d 269, 929 NYS2d 3, 952 
NE2d 995 (2011); Arfa v Zamir, 17 NY3d 737, 929 NYS2d 11, 952 NE2d 
1003 (2011). A claim by plaintiffs that they sold their interest in a 
company and released defendants from claims arising from false infor- 
mation about the company provided by defendants failed because 
plaintiffs did not allege that the release itself was induced by fraud be- 
yond that contemplated by the release, Centro Empresarial Cempresa 
S.A. v America Movil, S.A.B. de C.V., supra. 


Releases bar suits on causes of action arising on or prior to the date 
of their execution but do not bar subsequent claims unless they are 
specifically embraced within the release or fall within the fair import of 
its terms, Rubycz-Boyar v Mondragon, 15 AD8d 811, 790 NYS2d 266 
(3d Dept 2005) (medical malpractice complaint dismissed based on gen- 
eral release executed by parties, both physicians, in connection with 
termination of their business relationship); Murray-Gardner Manage- 
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ment, Inc. v Iroquois Gas Transmission System, L.P., 229 AD2d 852, 
646 NYS2d 418 (3d Dept 1996). 


A party who is liable or is alleged to be liable in tort and who © 
receives, in good faith, a release or a covenant not to sue or not to 
enforce a judgment is relieved from liability to any other person for con- 
tribution, General Obligations Law § 15-108 (a), (b); McCarthy v Kerri- 
gan, 178 AD3d 1342, 116 NYS3d 412 (3d Dept 2019). Among the require- 
ments for a release to fall within the ambit of General Obligations Law 
§ 15-108 is that the plaintiff receive, as part of the agreement, monetary 
consideration greater than one dollar and the release or covenant 
completely or substantially terminates the dispute between the plaintiff 
and the person who was claimed to be liable, General Obligations Law 
§ 15-108 (d) (1), (2); McCarthy v Kerrigan, supra (General Obligations 
Law § 15-108 not applicable to release third-party defendant when stip- 
ulation of discontinuance did not specify whether third-party defendant 
received any consideration and record was silent as to whether dispute 
between parties was substantially terminated). 


A general release will not insulate a tortfeasor from allegations of 
breach of fiduciary duty, where defendant did not fully disclose alleged 
wrongdoing or a conflict of interest, Littman v Magee, 54 AD3d 14, 860 
NYS2d 24 (1st Dept 2008); H.W. Collections, Inc. v Kolber, 256 AD2d 
240, 682 NYS2d 189 (1st Dept 1998). Further, there may be circum- 
stances where a fiduciary’s obligation to disclose could operate as a 
written representation that no material facts are undisclosed and 
thereby relieve the fiduciary’s principal of the duty to investigate fur- 
ther, Centro Empresarial Cempresa S.A. v America Movil, 8.A.B. de 
C.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011). However, where 
the fiduciary relationship is no longer one of complete trust, a sophisti- 
cated principal may release its fiduciary from claims against it as long 
as the principal understands that the fiduciary is acting in its own 
interest and the release is knowingly executed, id (rejecting Littman v 
Magee, supra, and H.W. Collections, Inc. v Kolber, supra, to extent they 
suggest otherwise); Arfa v Zamir, 17 NY3d 737, 929 NYS2d 11, 952 
NE2d 1008 (2011); see Pappas v Tzolis, 20 NY3d 228, 958 NYS2d 656, 
982 NE2d 576 (2012). The test, in essence, is whether, given the nature 
of the parties’ relationship at the time of the release, the principal is 
aware of information about the fiduciary that would make reliance on 
the fiduciary unreasonable, Pappas v. Tzolis, supra 


A release may be set aside on the traditional bases of fraudulent 
inducement, fraudulent concealment, misrepresentation, mutual 
mistake, illegality, or duress, Centro Empresarial Cempresa S.A. v 
America Movil, S.A.B. de C.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 
995 (2011); Carew v Baker, 175 AD3d 1379, 109 NYS8d 205 (2d Dept 
2019); see Foundry Capital Sarl v International Value Advisers, LLC, 
96 AD3d 620, 947 NYS2d 98 (1st Dept 2012) (duress claim negated by 
plaintiffs acceptance of commission); Philips South Beach, LLC v ZC 
Specialty Ins. Co., 55 AD3d 493, 867 NYS2d 386 (1st Dept 2008) (duress 
not established where there was “vigorous negotiation” and no evidence 
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of unequal bargaining power between the parties); Littman v Magee, 54 
AD3d 14, 860 NYS2d 24 (1st Dept 2008); Young v Williams, 47 AD3d 
1084, 850 NYS2d 262 (3d Dept 2008); Global Minerals and Metals Corp. 
v Holme, 35 AD3d 93, 824 NYS2d 210 (1st Dept 2006). It may be voided 
on the basis of fraud in the inducement, even when resulting from 
prolonged negotiations by represented parties, Lobel v Maimonides 
Medical Center, 39 AD3d 275, 885 NYS2d 28 (1st Dept 2007). A party 
seeking to void a written release on grounds of duress must demon- 
strate threats of an unlawful act by one party that compel performance 
by the other party of an act that that party had a legal right to abstain 
from performing, Nelson v Lattner Enterprises of N.Y., 108 AD3d 970, 
969 NYS2d 614 (3d Dept 2013). This requirement was not satisfied 
where the claimed “duress” that induced plaintiff to sign a second 
release consisted of a statement to plaintiff indicating that she was al- 
ready bound by her earlier, allegedly coerced, agreement, id. 


The doctrine of ratification applies to releases, Allen v Riese Organi- 
zation, Inc., 106 AD3d 514, 965 NYS2d 437 (1st Dept 2013). Thus, a 
party who accepts benefits under the terms of a release maybe deemed 
to have ratified the agreement and may not thereafter seek to avoid its 
effects on grounds of duress in the execution, Napolitano v New York, 
12 AD3d 194, 783 NYS2d 584 (1st Dept 2004); Khalid v Scagnelli, 290 
AD2d 352, 736 NYS2d 374 (1st Dept 2002). 


Although a defendant has the initial burden of establishing that it 
has been released, a signed release shifts the burden to plaintiff to show 
that there was fraud, duress or some other circumstance that would 
void the release, Centro Empresarial Cempresa S.A. v America Movil, 
S.A.B. de C.V., 17 NY3d 269, 929 NYS2d 3, 952 NE2d 995 (2011); Carew 
v Baker, 175 AD3d 1379, 109 NYS8d 205 (2d Dept 2019); see Burnside 
711, LLC v Amerada Hess Corporation, 175 AD3d 557, 106 NYS3d 368 
(2d Dept 2019). Thus, at a trial encompassing an assertion by a 
defendant that it is not liable for the damages claimed by the plaintiff 
due to a general release that contains equivocal language, rendering it 
ambiguous on its face, the plaintiff must be afforded an opportunity to 
establish that the releases were not intended to deprive him or her of 
the claimed damages, id. Where fraud in the inducement is asserted, 
plaintiff must establish all of the basic elements of fraud, i.e., misrepre- 
sentation of a material fact, knowledge by defendant of the falsity, justi- 
fiable reliance by plaintiff and resulting injury, id. Absent fraud, mutual 
mistake, or duress, a party who signs a release is bound by its terms, 
even where that party claims not to have read or understood the release 
and even where the party claims to have been misled as to its meaning, 
see Kavoukian v Kaletta, 294 AD2d 646, 742 NYS2d 157 (3d Dept 2002); 
Morby v Di Siena Associates LPA, 291 AD2d 604, 737 NYS2d 678 (3d 
Dept 2002); Blog v Battery Park City Authority, 234 AD2d 99, 650 
NYS2d 713 (1st Dept 1996). 


A party who signs a release cannot avoid its terms by arguing that 
the party signed it because it represented the only means of assuring 
receipt of compensation due or that the party did not read the document 
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or fully comprehend its significance, Collins v E-Magine, LLC, 291 AD2d 
350, 739 NYS2d 15 (1st Dept 2002). A minor is not bound by a pre- 
occurrence release executed by his or her parent, Alexander v Kendall 
Cent. School Dist., 221 AD2d 898, 634 NYS2d 318 (4th Dept 1995); 
Santangelo v New York, 66 AD2d 880, 411 NYS2d 666 (2d Dept 1978). 


Releases that merely operate as receipts do not constitute waivers, 
West End Interiors, Ltd. v Aim Const. & Contracting Corp., 286 AD2d 
250, 729 NYS2d 112 (1st Dept 2001); see Global Precast, Inc. v 
Stonewall Contracting Corp., 78 AD3d 432, 911 NYS2d 292 (1st Dept 
2010); Orange Steel Erectors, Inc. v Newburgh Steel Products, Inc., 225 
AD2d 1010, 640 NYS2d 283 (3d Dept 1996). Where a waiver form 
purports to acknowledge that no further payments are owed, but the 
parties’ conduct indicates otherwise, as where the party continues to 
make payments, the instrument will not be construed as a release, E-J 
Elec. Installation Co. v Brooklyn Historical Soc., 48 AD3d 642, 841 
NYS2d 294 (1st Dept 2007); West End Interiors, Ltd. v Aim Const. & 
Contracting Corp., supra. 


M. Stipulations of Settlement 


Under CPLR 2104, a stipulation of settlement is not enforceable 
unless it is made in open court, reduced to a court order and entered, or 
contained in a writing subscribed by the parties or their attorneys, 
Starr v Rogers, 44 AD3d 646, 8438 NYS2d 371 (2d Dept 2007); see 
Velazquez v St. Barnabas Hosp., 13 NY38d 894, 895 NYS2d 286, 922 
NE2d 872 (2009); see Halstead v Fournia, 160 AD3d 1178, 74 NYS3d 
654 (38d Dept 2018). However, a stipulation of settlement, entered into 
in open court on the record, is enforceable as a contract, Linsalato v 
Giuttari, 59 AD38d 682, 874 NYS2d 212 (2d Dept 2009); Vider v Vider, 
46 AD3d 673, 846 NYS2d 666 (2d Dept 2007). Although CPLR 2104 
refers to open court stipulations made by “counsel,” a party may enter 
into a binding stipulation in open court without counsel if he or she 
knowingly decides to proceed pro se, Fulginiti v Fulginiti, 127 AD3d 
1382, 4 NYS3d 780 (8d Dept 2015). Stipulations of settlement, like 
releases, are subject to the principles of contract interpretation, Brad H. 
v New York, 17 NY3d 180, 928 NYS2d 221, 951 NE2d 743 (2011); McCoy 
v Feinman, 99 NY2d 295, 755 NYS2d 693, 785 NE2d 714 (2002); Rainbow 
v Swisher, 72 NY2d 106, 531 NYS2d 775, 527 NE2d 258 (1988); Grand 
Manor Health Related Facility, Inc. v Hamilton Equities Inc., 65 AD3d 
445, 885 NYS2d 255 (1st Dept 2009); Aivaliotis v Continental Broker- 
Dealer Corp., 30 AD3d 446, 817 NYS2d 365 (2d Dept 2006) (so-ordered 
stipulation); Carney v Carozza, 16 AD38d 867, 792 NYS2d 642 (3d Dept 
2005) (settlement not a mere agreement to agree where handwritten 
document contained essential terms); see 1029 Sixth, LLC v Riniv Corp., 
9 AD3d 142, 777 NYS2d 122 (1st Dept 2004) (stipulation of settlement 
of commercial holdover proceeding strictly enforced according to its 
terms). Special considerations apply to certain stipulations of settle- 
ment in matrimonial actions, see Comment, supra. 


Stipulations of settlement are judicially favored and may not be 
lightly set aside, IDT Corp. v Tyco Group, 13 NY38d 209, 890 NYS2d 
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401, 918 NE2d 913 (2009); Hallock v State, 64 NY2d 224, 485 NYS2d 
010, 474 NE2d 1178 (1984); Will of Kanter, 209 AD2d 365, 618 NYS2d 
794 (1st Dept 1994); see Halstead v Fournia, 160 AD3d 1178, 74 NYS3d 
654 (3d Dept 2018). Strict enforcement of stipulations of settlement 
serves the interest of efficient dispute resolution, and is essential to the 
management of court calendars and the integrity of the litigation pro- 
cess, IDT Corp. v Tyco Group, supra; Hotel Cameron, Inc. v Purcell, 35 
AD3d 153, 827 NYS2d 13 (1st Dept 2006). As with all contracts, there is 
a covenant of good faith and fair dealing implied in stipulations of 
settlement, Ochal v Television Technology Corp., 26 AD3d 575, 809 
NYS2d 604 (3d Dept 2006). A stipulation of settlement made in open 
court by an attorney with apparent may bind the client even when it 
exceeds the attorney’s actual authority, Hallock v State, 64 NY2d 224, 
485 NYS2d 510, 474 NE2d 1178 (1984); Ochal v Television Technology 
Corp., supra. 


An out-of-court settlement agreement between parties or their at- 
torneys relating to any matter in an action is not binding upon a party 
unless it is in a writing subscribed by the parties or their attorneys, 
Bonnette v Long Island College Hosp., 3 NY3d 281, 785 NYS2d 738, 
819 NE2d 206 (2004); Williams v Bushman, 70 AD3d 679, 894 NYS2d 
94 (2d Dept 2010); Estate of Amendola v Kendzia, 48 AD3d 1173, 850 
NYS2d 777 (4th Dept 2008); Eastman v Steinhoff, 48 AD38d 738, 852 
NYS2d 396 (2d Dept 2008). Moreover, a settlement agreement reached 
out of court does not bind a client who rejected and never signed 
requisite releases and stipulation of settlement, Katzen v Twin Pines 
Fuel Corp., 16 AD3d 133, 790 NYS2d 447 (1st Dept 2005). Acceptance 
of an out-of-court settlement offer must be communicated to the party 
offering the settlement, Gyabaah v Rivlab Transp. Corp., 22 NY8d 1018, 
981 NYS2d 349, 4 NE3d 359 (2013) (action not settled because release 
and hold harmless agreement never delivered to defendant, nor was ac- 
ceptance of settlement offer otherwise communicated to defendant or its 
carrier). 


The terms of the settlement must be adequately described in a 
signed writing, Bonnette v Long Island College Hosp., 3 NY3d 281, 785 
NYS2d 738, 819 NE2d 206 (2004); George W. & Dacie Clements Agr. 
Research Institute, Inc. v Green, 180 AD3d 1422, 138 NYS3d 710 (3d 
Dept 2015); see Eastman v Steinhoff, 48 AD3d 738, 852 NYS2d 396 (2d 
Dept 2008); Palmo v Straub, 45 AD3d 1090, 845 NYS2d 549 (3d Dept 
2007). An exchange of correspondence between counsel may constitute a 
binding stipulation pursuant to CPLR 2104, Wronka v GEM Community 
Management, 49 AD3d 869, 854 NYS2d 474 (2d Dept 2008) (material 
terms set forth in letter from counsel for one party and confirmed in 
reply from counsel for other party); Gaglia v Nash, 8 AD3d 992, 778 
NYS2d 595 (4th Dept 2004) (after plaintiffs attorney sent letter setting 
forth terms of settlement, subsequent letters by defendant’s counsel 
acknowledging settlement satisfied the requirement of a “subscribed 
writing” even though defendant’s counsel never countersigned the letter 
sent by plaintiffs attorney). Further, an email message that contains all 
material terms of a settlement agreement and a manifestation of mutual 
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accord may satisfy the requirements of CPLR 2104 if the party to be 
charged or that party’s agent purposefully typed his or her name under 
circumstances manifesting an intent that the name be treated as a 
signature, Forcelli v Gelco Corp., 109 AD3d 244, 972 NYS2d 570 (2d 
Dept 2013); see Williamson v Delsener, 59 AD3d 291, 874 NYS2d 41 
(1st Dept 2009). 


A stipulation of settlement made in open court may be set aside 
only upon a showing of good cause, including fraud, collusion, mistake, 
or contravening public policy, McCoy v Feinman, 99 NY2d 295, 755 
NYS2d 6938, 785 NE2d 714 (2002); Matter of Willie L.C., 65 AD3d 683, 
884 NYS2d 468 (2d Dept 2009); see Halstead v Fournia, 160 AD3d 
1178, 74 NYS38d 654 (8d Dept 2018), or lack of actual or apparent 
authority on the part of the attorney who agreed to it, Hallock v State, 
64 NY2d 224, 485 NYS2d 510, 474 NE2d 1178 (1984). 


A party seeking to vacate a stipulation should do so with reason- 
able promptness under the circumstances, Charlop v A.O. Smith Water 
Products, 64 AD3d 486, 884 NYS2d 1 (1st Dept 2009); see Structured 
Asset Sales Group LLC v Freeman, 45 AD3d 327, 844 NYS2d 699 (1st 
Dept 2007). A party may be deemed to have ratified a stipulation by ac- 
cepting benefits under the agreement for an extended period, Weissman 
v Weissman, 42 AD38d 448, 889 NYS2d 798 (2d Dept 2007). 


To set aside a stipulation of settlement made in open court on the 
ground of mutual mistake, a party must demonstrate that the mistake 
existed at the time the stipulation was entered into and that it was so 
substantial that the stipulation failed to represent a true meeting of the 
parties’ minds, Eldridge v Shaw, 99 AD3d 1224, 952 NYS2d 360 (4th 
Dept 2012); Etzion v Etzion, 62 AD3d 646, 880 NYS2d 79 (2d Dept 
2009); Hannigan v Hannigan, 50 AD3d 957, 857 NYS2d 201 (2d Dept 
2008); see Cordova v Cordova, 63 AD3d 982, 883 NYS2d 237 (2d Dept 
2009). Extrinsic evidence may not be considered when the intent of the 
parties may be gleaned from the stipulation itself, Eldridge v Shaw, 
supra. Where the parties lacked the requisite meeting of the minds 
when they entered into an oral stipulation, the appropriate remedy is 
rescission of the stipulation and restoration of the parties to their pre- 
stipulation positions, Walker v Walker, 67 AD3d 1373, 888 NYS2d 823 
(4th Dept 2009). 


A high-low agreement is a conditional settlement, Cunha v Shapiro, 
42 AD3d 95, 837 NYS2d 160 (2d Dept 2007). The condition of the agree- 
ment is that the verdict fall outside the range of the high-low agreement. 
When this occurs, the condition is triggered and the “high” or the “low” 
becomes binding upon the parties as a settlement, Cunha v Shapiro, 
supra; see Ambac Assurance Corporation v Countrywide Home Loans, 
Inc., 31 NY3d 569, 81 NYS3d 816, 106 NE8d 1176 (2018); Vargas v 
Marquis, 65 AD3d 1332, 885 NYS2d 747 (2d Dept 2009). When entered 
into between a plaintiff and a defendant in a single-defendant trial, the 
high-low agreement affords the parties a means of tempering the signif- 
icant risks associated with proceeding to trial, Matter of Eighth Judicial 
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Dist. Asbestos Litigation, 8 NY3d 717, 840 NYS2d 546, 872 NE2d 232 
(2007). In a multi-defendant litigation, however, a high-low agreement 
between a plaintiff and fewer than all of the defendants has the 
potential of prejudicing the rights of the non-agreeing defendants if all 
parties are not apprised of the agreement’s existence, id. Thus, when a 
plaintiff and a defendant enter into a high-low agreement in a multi- 
defendant action that requires the agreeing defendant to remain a party 
to the litigation, the parties must disclose the existence of that agree- 
ment and its terms to the court and the non-agreeing defendants, id. 


N. Limitations on Liability and Sole Remedy Clauses 


A limitation on liability provision in a contract represents the par- 
ties’ agreement on the allocation of the risk of economic loss in the 
event that the contemplated transaction is not fully executed, and courts 
should honor such liability limitations, Metropolitan Life Ins. Co. v 
Noble Lowndes Intern., Inc., 84 NY2d 430, 618 NYS2d 882, 643 NE2d 
504 (1994); see Ambac Assurance Corporation v Countrywide Home 
Loans, Inc., 31 NY3d 569, 81 NYS3d 816, 106 NE3d 1176 (2018); Nomura 
Home Equity Loan, Inc., Series 2006-FM2, by HSBC Bank USA, 
National Association v Nomura Credit & Capital, Inc., 30 NY3d 572, 69 
NYS38d 520, 92 NE3d 743 (2017). Contractual limitations on liability 
are generally enforceable, Uribe v Merchants Bank of New York, 91 
NY2d 336, 670 NYS2d 393, 693 NE2d 740 (1998); Obremski v Image 
Bank, Inc., 30 AD8d 1141, 816 NYS2d 448 (1st Dept 2006). However, a 
limitation of remedies provision will not be implied and to be enforce- 
able must be clearly, explicitly and unambiguously expressed in a 
contract, Lundy Development & Property Management, LLC v COR 
Real Property Company, LLC, 181 AD38d 1180, 118 NYS3d 478 (4th 
Dept 2020), Such clauses are strictly construed against the party seek- 
ing to avoid liability, id., and a provision must be included in the agree- 
ment limiting a party’s remedies to those specified in the contract in or- 
der for courts to find that those remedies are exclusive, Healthnow New 
York, Inc. v David Home Builders, Inc., 176 AD3d 1602, 112 NYS3d 360 
(4th Dept 2019) (nothing in contract stated that contractual remedies 
were plaintiffs sole and exclusive remedies). A clear contractual provi- 
sion limiting damages is enforceable absent a special relationship be- 
tween the parties, a statutory prohibition, or an overriding public policy, 
Johnston v MGM Emerald Enterprises, Inc., 69 AD3d 674, 893 NYS2d 
176 (2d Dept 2010); Mancuso v Rubin, 52 AD3d 580, 861 NYS2d 79 (2d 
Dept 2008); Schietinger v Tauscher Cronacher Professional Engineers, 
P.C., 40 AD3d 954, 888 NYS2d 95 (2d Dept 2007). 


A party may not contract to avoid liability for grossly negligent 
conduct or conduct evincing a reckless disregard for the other contract- 
ing party, Sommer v Federal Signal Corp., 79 NY2d 540, 583 NYS2d 
957, 593 NE2d 1365 (1992); Berenger v 261 West LLC, 93 AD3d 175, 
940 NYS2d 4 (1st Dept 2012); Golden Stone Trading, Inc. v Wayne 
Electro Systems, Inc., 67 AD3d 731, 889 NYS2d 72 (2d Dept 2009), or to 
avoid liability for its own bad faith or for intentional or willful 
misconduct or gross negligence, Banc of America Securities LLC v Solow 
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Bldg. Co. II, L.L.C., 47 AD3d 239, 847 NYS2d 49 (1st Dept 2007); see 
Diplomat Properties, L.P. v Komar Five Associates, LLC, 72 AD3d 596, 
899 NYS2d 237 (1st Dept 2010); see also PJI 2:10A. Absent language to 
the contrary, a limitation of liability clause does not apply to misrepre- 
sentations made to induce a party to enter into an agreement, Sear-Brown 
Group v Jay Builders, Inc., 244 AD2d 966, 665 NYS2d 162 (4th Dept 
1997). A damage limitation clause cannot limit the damages recoverable 
by a purchaser where the seller tortiously interfered with the purchas- 
er’s ability to perform, BGW Development Corp. v Mount Kisco Lodge 
No. 1552 of Benev. and Protective Order of Elks of the United States of 
America, Inc., 247 AD2d 565, 669 NYS2d 56 (2d Dept 1998); see Naso v 
Haque, 289 AD2d 309, 734 NYS2d 214 (2d Dept 2001) (where seller’s 
inability to convey marketable title was self-created, contractual rem- 
edy limitation clause did not prevent purchaser from seeking specific 
performance). 


Contract terms providing for a “sole remedy” are sufficiently clear 
to establish that no other remedy was contemplated by the parties at 
the time the contract was formed, for purposes of that portion of the 
transaction, especially when entered into at arm’s length by sophisti- 
cated contracting parties, Ambac Assurance Corporation v Countrywide 
Home Loans, Inc., 31 NY3d 569, 81 NYS3d 816, 106 NE3d 1176 (2018); 
Nomura Home Equity Loan, Inc., Series 2006-FM2, by HSBC Bank 
USA, National Association v Nomura Credit & Capital, Inc., 30 NY3d 
572, 69 NYS3d 520, 92 NE3d 743 (2017); see J. D’Addario & Co., Inc. v 
Embassy Industries, Inc., 20 NY38d 1138, 957 NYS2d 275, 980 NE2d 940 
(2012). Notwithstanding the decisions of the Court of Appeals in Ambac 
Assurance Corporation v Countrywide Home Loans, Inc., supra, and 
Nomura Home Equity Loan, Inc., Series 2006-FM2, by HSBC Bank 
USA, National Association v Nomura Credit & Capital, Inc., supra, that 
enforced sole remedy provisions in mortgage-backed securitization 
agreements, the First Department has held that a sole remedy provi- 
sion, limiting plaintiffs’ damages to the repurchase of defaulting loans, 
did not entitle the defendants to dismissal of plaintiffs’ complaint 
requesting compensatory and punitive damages, Matter of Part 60 
Put-Back Litigation, 169 AD3d 217, 93 NYS3d 269 (1st Dept 2019). The 
court held that the complaint’s allegations of pervasive, knowing 
breaches of the representations and warranties as to the quality of 
loans throughout the security pool sufficiently pleaded gross negligence 
to render the parties’ sole remedy clause unenforceable, id. The court 
distinguished Nomura Home Equity Loan, Inc., noting that the com- 
plaint there contained no allegations of gross negligence and that the 
breaches alleged in this complaint were much more “pervasive and 
egregious,” id. 


O. Agreements to Purchase Insurance or Name Promisee as 
Additional Insured 


A party’s promise to procure insurance to protect from a specified 
amount of liability may satisfy its obligation by obtaining insurance 
with a self-insured retention or deductible, but the promisor must pay 
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any costs the promisee incurs, including defense costs, Inner City 
Redevelopment Corp. v Thyssenkrupp Elevator Corp., 128 AD3d 425, 8 
NYS3d 314 (1st Dept 2015); see Hoverson v Herbert Const. Co., Inc., 
283 AD2d 237, 725 NYS2d 320 (1st Dept 2001). 


A cause of action for breach of contract may be maintained where a 
promisor has failed to name the promisee as an additional insured. In 
such a case, the promisee seeking summary judgment need only show 
that the promisor failed to comply with a contractual provision that 
required the naming of the promisee as an additional insured, Keelan v 
Sivan, 234 AD2d 516, 651 NYS2d 178 (2d Dept 1996); see Kinney v 
G.W. Lisk Co., Inc., 76 NY2d 215, 557 NYS2d 283, 556 NE2d 1090 
(1990). If such a showing is made, the promisor is liable for the result- 
ing damages, including the liability of the promisee to an injured 
plaintiff, Kinney v G.W. Lisk Co., Inc., supra; Kennelty v Darlind Const., 
Inc., 260 AD2d 4438, 688 NYS2d 584 (2d Dept 1999), as well as the costs 
incurred in defending against the plaintiffs action, Amoco Oil Co. v 
Gino Lucadamo & Sons, Inc., 260 AD2d 516, 688 NYS2d 632 (2d Dept 
1999); Darowski v High Meadow Co-op. No. 1, 289 AD2d 541, 657 
NYS2d 457 (2d Dept 1997). 


A provision in a construction contract cannot be interpreted as 
requiring the procurement of additional insured coverage unless such a 
requirement is expressly and specifically stated, Empire Ins. Co. v Insur- 
ance Corp. of New York, 40 AD3d 686, 836 NYS2d 228 (2d Dept 2007); 
Trapani v 10 Arial Way Associates, 301 AD2d 644, 755 NYS2d 396 (2d 
Dept 2003); see Strauss Painting, Inc. v Mt. Hawley Ins. Co., 24 NY3d 
578, 2 NYS3d 390, 26 NE3d 218 (2014). Contract language that merely 
requires the purchase of insurance does not by itself obligate the prom- 
isor to name another contracting party as an additional insured, QBE 
Ins. Corp. v Adjo Contracting Corp., 121 AD3d 1064, 997 NYS2d 425 
(2d Dept 2014). Where a party contractually obligated to procure insur- 
ance fails to advise the additional insured of the coverage obtained so 
that the additional insured can submit a timely claim to the insurer, 
the obligor may be liable for breach of the covenant of good faith and 
fair dealing, HRH Construction Corp. v Forest Elec. Corp., 299 AD2d 
282, 750 NYS2d 74 (1st Dept 2002). Where the promisee has purchased 
insurance covering the risk, the measure of damages is the premiums 
paid, any out-of-pocket costs incurred incidental to the policy, and any 
increase in future premiums it may incur resulting from the liability 
claim, Lima v NAB Const. Corp., 59 AD3d 395, 873 NYS2d 141 (2d 
Dept 2009); Netjets, Inc. v Signature Flight Support, Inc., 43 AD8d 
1016, 844 NYS2d 331 (2d Dept 2007). Where a tenant has failed to 
comply with a lease provision requiring it to obtain insurance, the 
landlord is not required to exercise its option under the lease to procure 
its own insurance and bill the tenant for the cost as “additional rent,” 
166 Enterprises Corp. v I G Second Generation Partners, L.P., 81 AD3d 
154, 917 NYS2d 148 (1st Dept 2011). 


An agreement to purchase insurance differs from an agreement to 
indemnify and therefore does not violate GOL § 5-322.1, which prohibits 
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provisions in construction contracts purporting to hold the promisee 
harmless for injuries caused by its own negligence, Kinney v G.W. Lisk 
Co., Inc., 76 NY2d 215, 557 NYS2d 283, 556 NE2d 1090 (1990); Keelan ~ 
v Sivan, 234 AD2d 516, 651 NYS2d 178 (2d Dept 1996). While the 
indemnification agreement prohibited by GOL § 5-322.1 relieves the 
promisee of liability for its own faulty conduct, an agreement to procure 
insurance for the promisee anticipates the promisee’s responsibility for 
its own negligence, Kinney v G.W. Lisk Co., supra; see Comment to PJl 
2:275. Because an insurance procurement clause is independent of an 
indemnification provision, a final determination of liability for failure to 
obtain the promised insurance need not await a factual determination 
as to whose negligence caused the plaintiffs injuries, Kennelty v Darlind 
Const., Inc., 260 AD2d 448, 688 NYS2d 584 (2d Dept 1999). A certificate 
of insurance, which expressly states that it is a matter of information 
only and confers no rights upon the certificate holder, is insufficient, by 
itself, to establish that the promisor purchased the required insurance, 
id. 


Lease provisions that obligate a tenant to procure insurance and 
name the landlord as an additional insured are generally valid and en- 
forceable, Inchaustegui v 666 5th Ave. Ltd. Partnership, 96 NY2d 111, 
725 NYS2d 627, 749 NE2d 196 (2001); Kel Kim Corp. v Central Markets, 
Inc., 70 NY2d 900, 524 NYS2d 384, 519 NE2d 295 (1987). However, a 
landlord may not circumvent GOL § 5-321, which prohibits lease provi- 
sions exempting a lessor from liability for its own negligence by placing 
on the tenant the burden of procuring insurance covering the landlord’s 
acts of negligence causing damage to the tenant, Port Authority of New 
York and New Jersey v Evergreen Intern. Aviation, Inc., 275 AD2d 358, 
712 NYS2d 587 (2d Dept 2000); Graphic Arts Supply, Inc. v Raynor, 91 
AD2d 827, 458 NYS2d 115 (4th Dept 1982). Nevertheless, in a lease be- 
tween sophisticated parties negotiating at arm’s length, an agreement 
to allocate between themselves the risk of liability to third parties 
through the employment of insurance is enforceable because under such 
circumstances the landlord is not exempting itself from liability to the 
victim for its own negligence but is instead allocating the risk of li- 
ability to third parties with the tenant, affording protection to the pub- 
lic, Great Northern Ins. Co. v Interior Const. Corp., 7 NY3d 412, 823 
NYS2d 765, 857 NE2d 60 (2006); Hogeland v Sibley, Lindsay & Curr 
Co., 42 NY2d 1538, 397 NYS2d 602, 366 NE2d 263 (1977); Castano v 
Zee-Jay Realty Co., 55 AD8d 770, 866 NYS2d 700 (2d Dept 2008). GOL 
§ 5-321 does not render unenforceable a waiver clause that shields a 
landlord from liability for business losses by requiring the tenant to 
procure business interruption insurance, Duane Reade v 405 Lexington, 
L.L.C., 22 AD3d 108, 800 NYS2d 664 (1st Dept 2005). 


Where a tenant fails to procure insurance required under the lease, 
an uninsured landlord without knowledge of that failure is entitled to 
recover from the tenant the full amount of the loss sustained, not 
exceeding the amount of the contractually required insurance, Marconi 
Wireless Telegraph Co. of America v Universal Transp. Co., 194 App 
Div 272, 185 NYS 65 (1st Dept 1920), affd, 233 NY 581, 185 NE 926 


132 


CONTRACTS PJI 4:1 


(1922); see Inchaustegui v 666 5th Ave. Ltd. Partnership, 96 NY2d 111, 
725 NYS2d 627, 749 NE2d 196 (2001). Where the landlord has procured 
its own insurance covering the risk, the landlord’s damages are limited 
to its out-of-pocket expenses including the premiums and any additional 
costs it incurred such as deductibles, co-payments and increased future 
premiums, Inchaustegui v 666 5th Ave. Ltd. Partnership, supra; Mercado 
v 1710 Realty Associates, 289 AD2d 207, 733 NYS2d 715 (2d Dept 2001). 
The collateral source rule does not apply. Unlike tort damages, contract 
damages are limited to the actual economic injury caused by the breach, 
Inchaustegui v 666 5th Ave. Ltd. Partnership, supra. 


P. Assignment Agreements 


No particular words are necessary to effect an assignment, Leon v 
Martinez, 84 NY2d 83, 614 NYS2d 972, 638 NE2d 511 (1994). The only 
requirement is a perfected transaction between the assignor and the as- 
signee intended to vest in the assignee a present right in the things as- 
signed, id; Condren, Walker & Co., Inc. v Portnoy, 48 AD3d 331, 856 
NYS2d 42 (1st Dept 2008). An assignment may ordinarily be made by 
oral communication and does not need to be supported by consideration, 
Crystal Clear Development, LLC v Devon Architects of New York, P.C., 
127 AD3d 911, 7 NYS3d 361 (2d Dept 2015). 


An assignee stands in the shoes of its assignor, subject to all of the 
equities and burdens attached to the acquired property, Madison Liquid- 
ity Investors 119, LLC v Griffith, 57 AD3d 438, 869 NYS2d 496 (1st 
Dept 2008); Condren, Walker & Co., Inc. v Portnoy, supra; see East 
Acupuncture, P.C. v Allstate Ins. Co., 61 AD3d 202, 873 NYS2d 335 (2d 
Dept 2009) (applying insurance tolling provisions contained in 11 
NYCRR 65-3.9(c) applicable to insurance assignees). An assignment 
may relate to a future right, provided that the right is adequately identi- 
fied, Leon v Martinez, 84 NY2d 83, 614 NYS2d 972, 638 NE2d 511 
(1994); Sterling Nat. Bank v Polyseal Packaging Corp., 104 AD3d 466, 
961 NYS2d 109 (1st Dept 2013). An assignee of rights under a bilateral 
contract is not obligated to perform the duties imposed by the contract 
unless he or she expressly assumes those duties, Ivory Development, 
LLC v Roe, 135 AD3d 1216, 25 NYS3d 686 (3d Dept 2016). If an insured 
assigns his or her rights under an insurance contract to an injured 
party/judgment creditor, the assignees are subject to the same defenses 
that the insurer could have asserted against the insured under the 
policy, Cirone v Tower Ins. Co. of New York, 76 AD3d 883, 908 NYS2d 
178 (1st Dept 2010). However, absent such assignment by the insured, 
an injured party/judgment creditor’s direct action against the insurer 
under the Insurance Law is limited to liability created by the statute, 
Corle v. Allstate Insurance Company, 162 AD3d 1489, 79 NYS3d 414 
(4th Dep’t 2018). 


A cause of action such as a claim for breach of contract or breach of 
fiduciary duty is assignable, Najjar Group, LLC v West 56th Hotel LLC, 
106 AD3d 640, 965 NYS2d 720 (1st Dept 2013). Fraud and other tort 
claims are also freely assignable, Commonwealth of Pennsylvania Public 
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School Employees’ Retirement System v Morgan Stanley & Co., Inc., 25 
NY3d 548, 14 NYS3d 3138, 35 NE3d 481 (2015). However, when the 
right to assert a fraud or other tort claim is related to a contract or 
note, the right is not automatically transferred with the assignment of — 
the contract or note, id. To effect an assignment of the tort cause of ac- 
tion, there must be some language evincing an intent to make such an 
assignment, id. Absent a valid assignment of a fraud claim, only the as- 
signor has standing to assert it, since the assignor was the party to 
whom the misrepresentations were made and who had a right to rely on 
them, id. Notably, the facts that the assignment of the underlying 
contract or note was unqualified and that the assignor assumed that 
the assignment would include fraud claims related to the contract or 
note are insufficient to effect a transfer of the fraud claims, at least 
where there is no evidence that such a transfer was discussed or negoti- 
ated by the parties at the time of the assignment, id. 


Whether a non-assignment clause renders a subsequent assign- 
ment void or a breach of a personal covenant not to assign depends on 
the expressed intent of the parties, Allhusen v Caristo Const. Corpora- 
tion, 303 NY 446, 103 NE2d 891 (1952); Singer Asset Finance Co., L.L.C. 
v Bachus, 294 AD2d 818, 741 NYS2d 618 (4th Dept 2002) (assignment 
of structured settlement is not assignment of account prohibited under 
former UCC § 9-318); C.U. Annuity Service Corp. v Young, 281 AD2d 
292, 722 NYS2d 236 (1st Dept 2001). Where the provision makes clear 
that the assignor lacked the power to make the assignment, it is not 
necessary that the provision also state the effect of any assignment, 
since declaring the assignment void effectuates the contractual agree- 
ment, Singer Asset Finance Co., L.L.C. v Bachus, supra; C.U. Annuity 
Service Corp. v Young, supra (non-assignment clause in structured 
settlement renders subsequent assignment void). 


While personal service contracts are not assignable, a covenant not 
to compete is, Eisner Computer Solutions, LLC v Gluckstern, 293 AD2d 
289, 741 NYS2d 511 (1st Dept 2002). The fact that a contract is silent 
about its assignability does not mean it is unassignable, id. 


Where a contractor assigns its rights under a contract to a surety, 
the contractor is no longer the real party in interest with respect to 
claims against the owner, James McKinney & Son, Inc. v Lake Placid 
1980 Olympic Games, Inc., 61 NY2d 836, 473 NYS2d 960, 462 NE2d 
137 (1984); International Fidelity Ins. Co. v Quenzer Elec. Systems, 
Inc., 182 AD3d 811, 18 NYS3d 645 (2d Dept 2015). 


Although an assignee retains physical possession of promissory 
notes secured by mortgages, if the assignment’s language specifically 
provides that the mortgages “together with the certain note(s) described 
therein” were being assigned, such language was sufficient to effectuate 
an assignment of the note and the mortgage, Beneficial Homeowner 
Service Corporation v KeyBank National Association, 177 AD3d 1253, 
111 NYS3d 158 (4th Dept 2019); see Goldman Sachs Mortgage Company 
v Mares, 166 AD3d 1126, 87 NYS38d 665 (8d Dept 2018). Where there is 
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an effective assignment of the mortgage and the note, physical delivery 
of the note is not required for the assignee to lawfully take action on the 
mortgage, Beneficial Homeowner Service Corporation v KeyBank 
National Association, supra. “Either a written assignment of the 
underlying note or the physical delivery of the note is sufficient to 
transfer the obligation” id.; U.S. Bank Nat. Assoc. v Ellis, 154 AD3d 
710, 61 NYS3d 663 (2d Dept 2017). 


With respect to the assignments of both structured judgments and 


structured settlements, approval by the court is necessary, GOL § 5- 
1701, et seq. 


Q. Contracts of Guarantee 


A guarantee is an agreement to pay a debt owed by another that 
creates a secondary liability and thus is collateral to the contractual 
obligation, Midland Steel Warehouse Corp. v Godinger Silver Art Ltd., 
276 AD2d 341, 714 NYS2d 466 (1st Dept 2000); Shire Realty Corp. v 
Schorr, 55 AD2d 356, 390 NYS2d 622 (2d Dept 1977); see Cooperatieve 
Centrale Raiffeisen-Boerenleenbank, B.A. v Navarro, 25 NY3d 485, 15 
NYS3d 277, 36 NE3d 80 (2015). Where a guaranty is drawn in broad 
language, as where it guarantees the payment of all sums due under 
the terms of a promissory note, the guarantor is liable, upon the obligor’s 
default, to the same extent as the obligor, Desiderio v Devani, 24 AD3d 
495, 806 NYS2d 240 (2d Dept 2005) (guarantor liable for attorney’s fees 
and costs pursuant to terms of promissory note). A guarantor’s liability 
may also exceed the scope of the principal’s liability, Royal Equities 
Operating, LLC v Rubin, 150 AD8d 617, 56 NYS3d 283 (1st Dept 2017); 
Hyman v Golio, 134 AD3d 992, 24 NYS3d 84 (2d Dept 2015); International 
Plaza Associates, L.P. v Lacher, 104 AD3d 578, 961 NYS2d 427 (1st 
Dept 2013); see Raven Elevator Corp. v Finkelstein, 223 AD2d 378, 636 
NYS2d 292 (1st Dept 1996). A guaranty is interpreted in the strictest 
manner, White Rose Food v Saleh, 99 NY2d 589, 758 NYS2d 253, 788 
NE2d 602 (2003); Lo-Ho LLC v Batista, 62 AD3d 558, 881 NYS2d 33 
(1st Dept 2009); Arlona Ltd. Partnership v The 8th of January Corp., 50 
AD83d 933, 857 NYS2d 208 (2d Dept 2008); Davimos v Halle, 35 AD3d 
270, 826 NYS2d 61 (1st Dept 2006). 


A guarantor is not liable until there is a default by the principal 
obligor, General Phoenix Corporation v Cabot, 300 NY 87, 89 NE2d 238 
(1949); Madison Ave. Leasehold, LLC v Madison Bentley Associates 
LLC, 30 AD3d 1, 811 NYS2d 47 (1st Dept 2006), affd, 8 NY3d 59, 828 
NYS2d 254, 861 NE2d 69 (2006); see Overseas Private Investment Corp. 
v Kim, 69 AD3d 1185, 895 NYS2d 217 (3d Dept 2010). However, an ac- 
tion against a guarantor of payment (as opposed to a guarantor of col- 
lection) brought before all efforts to collect from the principal obligor 
have failed is not premature, General Phoenix Corporation v Cabot, 
supra. A claim against a guarantor for breach of the guarantee falls 
with the rejection of the breach-of-contract claim against the principal 
obligor, Ashwood Capital, Inc. v OTG Management, Inc., 99 AD3d 1, 
948 NYS2d 292 (1st Dept 2012). If a continuing guaranty contains an 
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expiration date and does not express a contrary intention, the guaran- 
tor is liable for obligations that are triggered prior to such expiration 
date, Louis Dreyfus Energy Corp. v MG Refining and Marketing, Inc., 2 
NY3d 495, 780 NYS2d 110, 812 NE2d 936 (2004). 


Ordinarily, a guarantor remains liable for the unrecovered amount 
despite the discharge of the principal’s obligation in bankruptcy, Union 
Trust Co. of Rochester v Willsea, 275 NY 164, 9 NE2d 820 (1937); Culver 
v Parsons, 7 AD3d 931, 777 NYS2d 536 (3d Dept 2004); First Nat. Bank 
of Highland v Burley, 162 AD2d 910, 558 NYS2d 250 (3d Dept 1990). In 
contrast, in cases of guarantees of rent payments where the tenant 
defaults, the landlord may not recover rent from the guarantor after the 
issuance of a warrant of eviction, which terminates the landlord-tenant 
relationship, Centre Great Neck, LLC v Rite Aid Corp., 292 AD2d 484, 
739 NYS2d 420 (2d Dept 2002) (distinguishing rent from liquidated 
damages). A guarantor who is sued alone by the creditor may not assert 
an independent cause of action existing in favor of the principal as a 
defense or counterclaim, but may assert a partial or full failure of 
consideration in the transaction between the principal obligor and the 
creditor, Walcutt v Clevite Corp., 13 NY2d 48, 241 NYS2d 834, 191 
NE2d 894 (1963); Culver v Parsons, supra. However, failure of 
consideration is not a defense when the guarantee is unconditional and 
contains a waiver of defenses, Plaza Tower LLC v Ruth’s Hospitality 
Group, Inc., supra; Harrison Court Associates v 220 Westchester Ave. 
Associates, 203 AD2d 244, 609 NYS2d 653 (2d Dept 1994). A guarantor 
may assert the defense of fraud in the inducement of the principal’s 
contract once the principal seeks rescission based upon allegations of 
fraud, as the claims are not inconsistent, Taylor & Jennings, Inc. v 
Bellino Bros. Const. Co., Inc., 57 AD2d 42, 393 NYS2d 203 (3d Dept 
1977); see Culver v Parsons, supra. 


One who provides a bond to guarantee performance of another’s 
contractual obligation is not, by implication, a party to the underlying 
transaction and does not, without more, subject itself to claims or defen- 
ses otherwise available against the principal obligee, National Union 
Fire Ins. Co. of Pittsburgh, Pa. v Robert Christopher Associates, 257 
AD2d 1, 691 NYS2d 35 (1st Dept 1999) (defendant’s fraud claims against 
sponsor of real estate partnership not available as a defense against 
guarantee of defendant’s promissory notes in guarantor’s suit for 
indemnification). 


A guarantor who has paid more than his or her proportionate share 
of a common liability is entitled to contribution from any co-guarantors, 
Kristiansen v Kristiansen, 280 AD2d 584, 720 NYS2d 553 (2d Dept 
2001). However, an inequality of benefits among co-obligors may defeat 
equality of contribution among them, Leo v Levi, 304 AD2d 621, 759 
NYS2d 94 (2d Dept 2003). Further, a party who signs a guarantee as a 
mere accommodation to another, while liable to the principal, may not 
be held liable to the party accommodated, Kristiansen v Kristiansen, 
supra; see NY UCC § 3-415. 


The creditor and the principal debtor may not alter the guarantor’s 
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obligation without the guarantor’s consent, White Rose Food v Saleh, 99 
NY2d 589, 758 NYS2d 253, 788 NE2d 602 (2003); Bier Pension Plan 
Trust v Estate of Schneierson, 74 NY2d 312, 546 NYS2d 824, 545 NE2d 
1212 (1989); Lo-Ho LLC v Batista, 62 AD3d 558, 881 NYS2d 33 (1st 
Dept 2009); see Corless v Leonardo II, 298 AD2d 693, 748 NYS2d 620 
(3d Dept 2002) (corporation’s confession of judgment on debt did not 
alter obligation guaranteed by defendants and therefore did not bar 
creditor from recovering against individual guarantors); see also Oppen- 
heimer AMT-Free Municipals v ACA Financial Guar. Corp., 110 AD3d 
280, 971 NYS2d 95 (1st Dept 2013) (defense that guarantor’s obligation 
was altered may not be invoked by bond insurer to avoid paying for risk 
it undertook to insure); Boulevard Mall, L.L.C. v Knight, 300 AD2d 
1017, 755 NYS2d 133 (4th Dept 2002) (guarantor not relieved of his 
obligations when guaranty expressly allows for changes in terms of the 
guaranty and waives notice as to those changes). Nor may the parties 
make any alteration to the contract to which the guarantee applies that 
indirectly operates to modify the extent of the guarantee, see Midland 
Steel Warehouse Corp. v Godinger Silver Art Ltd., 276 AD2d 341, 714 
NYS2d 466 (1st Dept 2000). If they do so, the guarantee’s obligation is 
discharged, id. An extension of time constitutes a modification, requir- 
ing the consent of the guarantor, White Rose Food v Saleh, supra. 
However, a decision to treat a note with a specified due date as a 
demand note does not require the consent of the guarantors, where the 
note expressly authorized its conversion to a demand note, Pomaro v 
Quality Sheet Metal, Inc., 295 AD2d 416, 743 NYS2d 556 (2d Dept 
2002). 


Where a guarantee is absolute and unconditional and not discharge- 
able or affected by any circumstance that may constitute a legal or equi- 
table discharge, a counterclaim that is not inextricably intertwined with 
or inseparable from the claim on the guarantee cannot serve as a setoff, 
European American Bank v Surgical Consultants, P.C., 308 AD2d 419, 
764 NYS2d 693 (1st Dept 2003); Banco Do Estado De Sao Paulo, S.A. v 
Mendes Jr. Intern. Co., 249 AD2d 137, 672 NYS2d 28 (1st Dept 1998). 


Guarantees that contain language obligating the guarantor to pay- 
ment without recourse to any defenses or counterclaims, 1.e., guarantees 
that are absolute and unconditional, i.e., without recourse to any defen- 
ses or counterclaims, are consistently upheld by the courts, Coopera- 
tieve Centrale Raiffeisen-Boerenleenbank, B.A. v Navarro, 25 NY3d 
485, 15 NYS3d 277, 36 NE3d 80 (2015); Citibank, N.A. v Plapinger, 66 
NY2d 90, 495 NYS2d 309, 485 NE2d 974 (1985); Chemical Bank v 
Sepler, 60 NY2d 289, 469 NYS2d 609, 457 NE2d 714 (1983); Federal 
Deposit Ins. Corp. v Schwartz, 78 AD2d 867, 432 NYS2d 899 (2d Dept 
1980), aff'd, 55 NY2d 702, 447 NYS2d 136, 431 NE2d 621 (1981); Hyman 
v Golio, 134 AD3d 992, 24 NYS3d 84 (2d Dept 2015); see Greene v 
Chalifoux, 127 AD3d 1316, 6 NYS3d 763 (3d Dept 2015) (guarantor may 
expressly waive rights and defenses that principal could assert). While 
a guarantee may obligate the guarantor to make payment without re- 
course to defenses afforded the principal, they cannot waive the defen- 
ses of the principal on the principal’s behalf, Greene v Chalifoux, supra. 
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Where a guarantee is absolute and unconditional, the guarantor is 
precluded from invoking the primary obligor’s defenses to the underly- 
ing debt, American Trading Co., Inc. v Fish, 42 NY2d 20, 396 NYS2d 
617, 364 NE2d 1309 (1977) (statute of limitations); Plaza Tower LLC v 
Ruth’s Hospitality Group, Inc., 126 AD3d 579, 3 NYS3d 584 (1st Dept 
2015) (overcharge); Gannett Co., Inc. v Tesler, 177 AD2d 353, 577 
NYS2d 248 (1st Dept 1991) (discharge and release). Such guarantees 
also preclude defenses that would otherwise belong to the guarantor 
alone, such as fraudulent inducement in the execution of the guarantee, 
Citibank, N.A. v Plapinger, supra, and collusion in the creation of the 
guarantor’s obligation, Cooperatieve Centrale Raiffeisen- 
Boerenleenbank, B.A. v Navarro, supra (alleged collusion in obtaining 
default judgment; court found collusion defense “meritless”). However, 
it should be noted that in Cooperatieve Centrale Raiffeisen- 
Boerenleenbank, B.A. v Navarro, supra, Court of Appeals stated that 
Canterbury Realty and Equipment Corp. v Poughkeepsie Sav. Bank, 
135 AD2d 102, 524 NYS2d 531 (8d Dept 1988), held that an uncondi- 
tional and absolute guarantee does not foreclose a guarantor from claim- 
ing that a creditor’s wrongful post-execution conduct triggered the event 
that accelerated or caused the guarantor’s liability. 


R. Performance/Surety Bonds 


A performance bond is a bond that guarantees against breach of 
contract, Cataract Disposal, Inc. v Town Bd. of Newfane, 53 NY2d 266, 
440 NYS2d 9138, 423 NE2d 390 (1981) (cash deposit and suitable 
indemnification agreement satisfied requirement of obtaining perfor- 
mance bond), and does not necessarily require the involvement of a 
third party surety. The purpose of a performance bond is to ensure that 
a contract will be completed consistent with its terms, id; U.W. Marx, 
Inc. v Mountbatten Sur. Co., Inc., 3 AD3d 688, 770 NYS2d 777 (3d Dept 
2004). A surety bond attaches to the principal contract and must be 
construed in conjunction with it, id; Carrols Equities Corp. v Villnave, 
57 AD2d 1044, 395 NYS2d 800 (4th Dept 1977). Surety bonds—like all 
contracts—are to be construed in accordance with their terms, Walter 
Concrete Const. Corp. v Lederle Laboratories, 99 NY2d 608, 758 NYS2d 
260, 788 NE2d 609 (2003); Suffolk v U.S. Specialty Insurance Company, 
179 AD3d 636, 117 NYS8d 255 (2d Dept 2020). A surety bond is to be 
interpreted liberally, with all ambiguities resolved in favor of the bene- 
ficiary, Rich v North American Specialty Ins. Co., 26 AD3d 237, 809 
NYS2d 68 (1st Dept 2006) (non-resident entitled to recover on game of 
chance surety bond). 


Where the obligee on a surety bond materially alters the terms of 
the underlying contract and thereby increases the risks imposed on the 
surety, the surety may be discharged, Mount Vernon City School Dist. v 
Nova Cas. Co., 19 NY38d 28, 945 NYS2d 202, 968 NE2d 439 (2012). 
Examples of such material alterations are making premature payments 
or overpayments and acts that modify the duties of the principal or 
extend the time for the principal’s performance, id. Karly New York 
cases held that the surety is discharged by any alteration, regardless of 
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whether it was material or operated to the surety’s detriment, Page v 
Krekey, 137 NY 307, 33 NE 311 (1893). However, that principle has not 
been extended to compensated sureties in the context of construction 
contracts, Mount Vernon City School Dist. v Nova Cas. Co., supra. In 
those situations, the surety is not discharged unless it shows that it has 
been so prejudiced by the obligee’s act that its obligation is impaired, id. 


A surety may become subrogated to the rights of the beneficiaries of 
a trust created pursuant to Article 3-A of the Lien Law and may chal- 
lenge wrongful diversions, RLI Ins. Co. v New York State Dept. of Labor, 
97 NY2d 256, 740 NYS2d 272, 766 NE2d 934 (2002). However, the right 
of subrogation is not available to a surety that has not performed by 
funding completion of the construction work after the principal’s default 
as required by the performance bond, Mount Vernon City School Dist. v 
Nova Cas. Co., 19 NY3d 28, 945 NYS2d 202, 968 NE2d 439 (2012). 


S. Attorneys’ Fees Agreements 


Under the general rule, attorneys’ fees and disbursements are 
incidents of litigation and the prevailing party may not collect them 
from the losing party unless an award is authorized by agreement be- 
tween the parties or by statute or court rule, Hooper Associates, Ltd. v 
AGS Computers, Inc., 74 NY2d 487, 549 NYS2d 365, 548 NE2d 903 
(1989); A.G. Ship Maintenance Corp. v Lezak, 69 NY2d 1, 511 NYS2d 
216, 503 NE2d 681 (1986); see Mount Vernon City School Dist. v Nova 
Cas. Co., 19 NY3d 28, 945 NYS2d 202, 968 NE2d 439 (2012). In gen- 
eral, the courts have held that a “prevailing” or “successful” party is one 
in whose favor a net judgment was entered or one who prevailed with 
respect to the central relief sought, Wiederhorn v Merkin, 98 AD3d 859, 
952 NYS2d 478 (1st Dept 2012); see CRG at Arnot Mall, Inc. v Feehan, 
177 AD3d 1135, 112 NYS3d 828 (3d Dept 2019) (attorneys’ fees not 
awarded because both parties were aggrieved and received relief from 
court). 


There is a narrow exception to this rule whereby attorneys’ fees 
may be recoverable, notwithstanding the absence of an agreement, stat- 
ute or court rule, when the plaintiff is forced to prosecute or defend an 
action against a third party because of the intentionally tortious act of 
the defendant, see Hunt v Sharp, 85 NY2d 883, 626 NYS2d 57, 649 
NE2d 1201 (1995); CWCapital Investments LLC v CWCapital Cobalt 
VR Ltd., 182 AD3d 448, 122 NYS3d 595 (1st Dept 2020); Palermo v 
Taccone, 79 AD3d 1616, 913 NYS2d 859 (4th Dept 2010). 


A provision in an agreement allowing the recovery of attorneys’ fees 
as incidents of litigation must be unmistakably clear, Ambac Assurance 
Corporation v Countrywide Home Loans, Inc., 31 NY3d 569, 81 NYS3d 
816, 106 NE3d 1176 (2018); Hooper Associates, Ltd. v AGS Computers, 
Inc., supra, and should be strictly construed, GMS Batching, Inc. v 
TADCO Const. Corp., 120 AD3d 549, 992 NYS2d 264 (2d Dept 2014); 
214 Wall Street Associates, LLC v Medical Arts-Huntington Realty, 99 
AD3d 988, 953 NYS2d 124 (2d Dept 2012); Horwitz v 1025 Fifth Ave. 
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Inc., 34 AD3d 248, 825 NYS2d 5 (1st Dept 2006); see Gottlieb v Such, 
293 AD2d 267, 740 NYS2d 44 (1st Dept 2002). Thus, even where the 
parties’ agreement provides for recovery of litigation expenses, includ- 
ing attorneys’ fees, the prevailing party’s post-trial expenses, including ~ 
costs incurred in correcting the trial abstract, entering judgment, enforc- 
ing the judgment and making the initial fee motion are not recoverable 
absent contractual language clearly permitting such recovery, 214 Wall 
Street Associates, LLC v Medical Arts-Huntington Realty, supra. 


An agreement was deemed sufficiently specific to permit an award 
of attorneys’ fees in arbitration where the agreement contained an 
express provision for an award of attorneys’ fees in the event that 
petitioner prevailed in “any litigation between the parties” and further 
provided for arbitration at a specific arbitral forum pursuant to the 
forum’s rules, where those rules permitted the arbitrator to award at- 
torneys’ fees, Matter of New York Merchants Protective Co., Inc. v RW 
Adart Poly, 108 AD3d 554, 968 NYS2d 552 (2d Dept 2013). 


“Fee on fee” claims are not precluded in all cases, but a contractual 
authorization to recover such fees must be unmistakably clear, 546-552 
West 146th Street LLC v Arfa, 99 AD3d 117, 950 NYS2d 24 (1st Dept 
2012). Thus, a clause in a limited liability company’s operating agree- 
ment that provided for the indemnification of each manager “from and 
against all claims and demands to the maximum extent permitted under 
the [New York Limited Liability Law § 420]” did not permit recovery of 
“fees on fees” even though the cited statute permits limited liability 
companies to indemnify managers “against any and all claims and 
demands whatsoever,” 546-552 West 146th Street LLC v Arfa, supra 
(indicating disagreement with Delaware law to the extent it is 
inconsistent). 


Where a contract provides for an award of attorneys’ fees, there is 
no right to a jury trial on the reasonableness of such fees, Paramount 
Communications Inc. v Horsehead Industries, Inc., 287 AD2d 345, 731 
NYS2d 433 (1st Dept 2001) (distinguishing actions by attorney against 
client). 


T. Escrow Agreements 


In general, escrow agreements provide for the subject matter and 
delivery of funds to a depositary, conditioned on the performance of 
some act or occurrence of some event, and relinquishment by the grantor 
or depositor, Mortgage Electronic Registration Systems, Inc. v Manis- 
calco, 46 AD3d 1279, 848 NYS2d 766 (3d Dept 2007); Rock Oak Estates 
v Katahdin Corp., 280 AD2d 960, 721 NYS2d 208 (4th Dept 2001); 
Lennar Northeast Partners Ltd. Partnership v Gifaldi, 258 AD2d 240, 
695 NYS2d 448 (4th Dept 1999). The mere use of the word escrow does 
not suffice to create an escrow agreement, Farago v Burke, 262 NY 229, 
186 NE 683 (1933); Lennar Northeast Partners Ltd. Partnership v 
Gifaldi, supra. No escrow account was established where an account 
was created by a purchaser and its lender to benefit the lender and 
secure its interest in a loan, Rock Oak Estates v Katahdin Corp., supra. 
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A contractual provision assuming the obligation to indemnify is 
strictly construed to avoid reading into it a duty that the parties did not 
intend to assume, and courts will not extend the language of an 
indemnification clause to include damages that are neither expressly 
within its terms nor of such character that it is reasonable to infer that 
they were intended to be covered under the contract, Buchovecky v S & 
J Morrell, Inc., 175 AD3d 945, 107 NYS3d 568 (4th Dept 2019). A 
contract to provide indemnity to a party for its own negligence must 
evince an unmistakable intent to indemnify, Great Northern Ins. Co. v 
Interior Const. Corp., 7 NY3d 412, 823 NYS2d 765, 857 NE2d 60 (2006); 
Levine v Shell Oil Co., 28 NY2d 205, 321 NYS2d 81, 269 NE2d 799 
(1971). The ability of certain entities to obtain indemnity for their own 
negligence is circumscribed by statute, § 5-322 (caterers and catering 
establishments), § 5-322.1 (owners and contractors), § 5-323 (building 
service and maintenance contractors), § 5-324 (architects, engineers an 
surveyor), § 5-325 (garages and parking lots), § 5-326 (pools, gymnasi- 
ums, places of public amusement or recreation), UCC § 7-204 
(warehouses). For a discussion of the application of GOL § 5-321, see 
Great Northern Ins. Co. v Interior Const. Corp., 7 NY3d 412, 823 NYS2d 
765, 857 NE2d 60 (2006). For a discussion of the application of GOL § 5- 
322.1, see Comment to PJI 2:275; see also Comment to PJI 4:93. 


Where an agreement provides that a contracting party will 
indemnify certain identified third-party beneficiaries, a boilerplate “no 
third-party beneficiary” clause will not preclude identified third-party 
beneficiaries from seeking indemnification from the contracting party, 
Diamond Castle Partners IV PRC, L.P. v IAC/InterActiveCorp, 82 AD3d 
421, 918 NYS2d 73 (1st Dept 2011) (disagreeing with Control Data 
Systems, Inc. v Computer Power Group, Ltd., 1998 WL 178775 (SDNY 
1998) insofar as it is inconsistent). 


Where a surety agreement requires the insured party to indemnify 
the surety for all payments made in good faith “under the belief that it 
is or was liable” for the amount paid, the surety is entitled to 
indemnification so long as it acted in good faith and the amount paid 
was reasonable, Maryland Casualty Co. v Grace, 292 NY 194, 54 NE2d 
362 (1944); North American Specialty Ins. Co. v Schuler, 291 AD2d 924, 
737 NYS2d 741 (4th Dept 2002); Peerless Ins. Co. v Talia Const. Co., 
Inc., 272 AD2d 919, 708 NYS2d 223 (4th Dept 2000). This rule applies 
regardless of whether the principal was actually in default or was liable 
under its contract with the obligee, Lee v T.F. DeMilo Corp., 29 AD3d 
867, 815 NYS2d 700 (2d Dept 2006); Frontier Ins. Co. v Renewal Arts 
Contracting Corp., 12 AD3d 891, 784 NYS2d 698 (3d Dept 2004). 


A broad indemnification clause in a contract, which is not limited 
by listing the type of proceedings for which indemnification could be 
required, may include indemnification for intra-party disputes, see 
Healthnow New York, Inc. v David Home Builders, Inc., 176 AD3d 
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1602, 112 NYS3d 360 (4th Dept 2019); Crossroads ABL LLC v Canaras 
Capital Management, LLC, 105 AD3d 645, 963 NYS2d 645 (1st Dept 
20138). 


V. Letters of Credit 


Letters of credit are commercial instruments that provide a seller 
or lender with a guaranteed means of payment from a creditworthy 
third party in lieu of relying solely on the financial status of a buyer or 
borrower, Nissho Iwai Europe PLC v Korea First Bank, 99 NY2d 115, 
752 NYS2d 259, 782 NE2d 55 (2002); see BasicNet S.p.A. v CFP Services 
Ltd., 127 AD3d 157, 4 NYS3d 27 (1st Dept 2015); UCC art 5. A “com- 
mercial” letter of credit substitutes as the primary means of credit 
whereas a “standby” letter of credit is used secondarily after the benefi- 
ciary fails to obtain payment from the applicant, Nissho Iwai Europe 
PLC v Korea First Bank, supra. A commercial letter of credit transac- 
tion involves three separate contractual relationships and undertakings: 
first, the underlying contract for the purchase and sale of goods be- 
tween the customer and the beneficiary; second, the agreement between 
the issuer, customarily a bank but frequently some other institution or 
person, and its customer in which the issuer typically agrees to issue 
the letter of credit in return for its customer’s promise to reimburse it 
for any payments made under the credit plus a commission; and third, 
the letter of credit itself which is an engagement by the bank or other 
issuer that it will honor drafts or other demands for payment presented 
by the beneficiary or a transferee beneficiary upon compliance with the 
terms and conditions specified in the credit, First Commercial Bank v 
Gotham Originals, Inc., 64 NY2d 287, 486 NYS2d 715, 475 NE2d 1255 
(1985). Letters of credit must be strictly construed and performed in 
compliance with their stated terms, Nissho Iwai Europe PLC v Korea 
First Bank, 99 NY2d 115, 752 NYS2d 259, 782 NE2d 55 (2002); J.P. 
Doumak, Inc. v Westgate Financial Corp., 4 AD3d 62, 776 NYS2d 1 (1st 
Dept 2004). In order to recover on its claim that the issuer wrongfully 
refused to honor a request to draw down on a letter of credit, the bene- 
ficiary must prove that it strictly complied with the terms of the letter 
of credit, BasicNet S.p.A. v CFP Services Ltd., supra; see United 
Commodities-Greece v Fidelity Intern. Bank, 64 NY2d 449, 489 NYS2d 
31, 478 NE2d 172 (1985). The requirements in letters of credit must be 
explicit, and all ambiguities are construed against the issuer, BasicNet 
S.p.A. v CFP Services Ltd., supra. However, the strict compliance stan- 
dard does not require that the documents presented by the beneficiary 
be exact in every respect, Ladenburg Thalmann & Co., Inc. v Signature 
Bank, 128 AD3d 36, 6 NYS3d 33 (1st Dept 2015); BasicNet S.p.A. v 
CFP Services Ltd., 127 AD8d 157, 4 NYS38d 27 (1st Dept 2015). Non- 
meaningful discrepancies that do not create a risk of misleading the 
bank to its detriment are not inconsistent with the rule of strict compli- 
ance, Ladenburg Thalmann & Co. v Signature Bank, supra; BasicNet 
S.p.A. v CFP Services Ltd., supra. 


Where a letter of credit is fairly susceptible of two constructions, 
one of which makes it fair, customary and one which prudent persons 
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would naturally enter into, while the other makes it inequitable, the 
former interpretation must be preferred to the latter, and a construc- 
tion rendering the contract possible of performance will be preferred to 
one which renders its performance impossible or meaningless, BasicNet 
S.p.A. v CFP Services Ltd., 127 AD3d 157, 4 NYS3d 27 (1st Dept 2015). 
To make an issuing bank’s payment obligation conditional, the parties 
must clearly and explicitly set forth that requirement on the face of the 
letter of credit, Nissho Iwai Europe PLC v Korea First Bank, supra. 


Because letters of credit depend upon the certainty of payment to 
the beneficiary, the issuer’s obligation is independent of the rights and 
liabilities of the parties to the underlying contract; payment must be 
made irrespective of any allegations of breach of warranty or nonconfor- 
mity, Nissho Iwai Europe PLC v Korea First Bank, 99 NY2d 115, 752 
NYS2d 259, 782 NE2d 55 (2002); First Commercial Bank v Gotham 
Originals, Inc., 64 NY2d 287, 486 NYS2d 715, 475 NE2d 1255 (1985); 
BasicNet S.p.A. v CFP Services Ltd., 120 AD3d 97, 988 NYS2d 593 (1st 
Dept 2014); Banco Nacional De Mexico, S.A. v Societe Generale, 34 
AD3d 124, 820 NYS2d 588 (1st Dept 2006); see Blonder & Co., Inc. v 
Citibank, N.A., 28 AD3d 180, 808 NYS2d 214 (1st Dept 2006) (issuer 
not required to resolve disputes or questions of fact concerning underly- 
ing transaction). UCC 5-109(a) provides a fraud exception under which 
an issuing bank may refuse to honor documents that appear on their 
face strictly to comply with the terms and conditions of the letter of 
credit but are forged or materially fraudulent, or if honor of the presen- 
tation would facilitate a material fraud by the beneficiary on the issuer 
or applicant. However, because the smooth operation of international 
commerce requires that requests for payment under letters of credit not 
be routinely obstructed by pre-payment litigation, the fraud exception is 
a narrow one that is only available on a showing of intentional fraud, 
BasicNet S.p.A. v CFP Services Ltd., 127 AD3d 157, 4 NYS3d 27 (1st 
Dept 2015). 


Under UCC § 5-116(a), the parties may choose the law to govern 
the letter of credit, and the law chosen need not bear any relation to the 
transaction, Banco Nacional De Mexico, S.A. v Societe Generale, 34 
AD83d 124, 820 NYS2d 588 (1st Dept 2006). 


W. Options 


Option agreements are contracts subject to basic contract interpre- 
tation principles, Schron v Troutman Sanders LLP, 20 NY3d 430, 963 
NYS2d 613, 986 NE2d 430 (2013). An option contract is an agreement 
to hold an offer open; it confers upon the optionee, for consideration 
paid, the right to purchase at a later date, Jarecki v Shung Moo Louie, 
95 NY2d 665, 722 NYS2d 784, 745 NE2d 1006 (2001); Kaplan v 
Lippman, 75 NY2d 320, 552 NYS2d 903, 552 NE2d 151 (1990); see IPE 
Asset Management, LLC v Fairview Block and Supply Corp., 123 AD3d 
883, 999 NYS2d 465 (2d Dept 2014). The offer is irrevocable during the 
bargained-for option period, see Kotcher v Edelblute, 250 NY 178, 164 
NE 897 (1928); Broadwall America, Inc. v Bram Will-E] LLC, 32 AD3d 
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748, 821 NYS2d 190 (1st Dept 2006); see Schron v Troutman Sanders 
LLP, supra (noting that GOL § 5-1109 has been held applicable to op- 
tion contacts). Once an optionee gives notice of intent to exercise the op- _ 
tion in accordance with the agreement, the unilateral option agreement 
ripens into a fully enforceable bilateral contract, Jarecki v Shung Moo 
Louie, 95 NY2d 665, 722 NYS2d 784, 745 NE2d 1006 (2001). That bilat- 
eral contract terminates upon the execution of a written contract of sale 
containing a merger clause, id. 


The general rule with respect to an option contract is that the pro- 
visions of the contract must be complied with strictly, in the manner 
and within the time specified, IPE Asset Management, LLC v Fairview 
Block and Supply Corp., 123 AD3d 883, 999 NYS2d 465 (2d Dept 2014); 
Kendall v Kendall, 44 AD3d 827, 843 NYS2d 679 (2d Dept 2007); 
Richmond v Miele, 30 AD3d 575, 817 NYS2d 157 (2d Dept 2006); see 
LaPonte v Dunn, 17 AD3d 539, 793 NYS2d 493 (2d Dept 2005); Urban 
Archaeology Ltd. v Dencorp Investments, Inc., 12 AD3d 96, 783 NYS2d 
330 (1st Dept 2004). Commencement of litigation over the terms of an 
option contract does not extend the time to exercise the option, Broad- 
wall America, Inc. v Bram Will-E] LLC, 32 AD3d 748, 821 NYS2d 190 
(1st Dept 2006). 


X. Right of First Refusal 


A right of first refusal is an agreement that should the owner of the 
property receive a bona fide offer to purchase the property during the 
term of the agreement, the owner will not accept the offer without giv- 
ing the holder of the right of first refusal, i1.e., the other party to the 
agreement, the right to buy it on the same terms, Clifton Land Company 
LLC v Magic Car Wash, LLC, 165 AD3d 1455, 86 NYS3d 233 (3d Dept 
2018). The right of first refusal is extinguished if the holder declines to 
purchase the property or fails to match the terms of the offer, id. The 
grantor’s failure or refusal to extend to the holder the opportunity to 
exercise the right at the specified price before selling the property to an- 
other constitutes a breach, Cipriano v Glen Cove Lodge No. 1458, 1 
NY3d 538, 769 NYS2d 168, 801 NE2d 388 (2003); see New York Tile 
Wholesale Corp. v Thomas Fatato Realty Corp., 18 AD3d 425, 787 
NYS2d 341 (2d Dept 2004); LIN Broadcasting Corp. v Metromedia, Inc., 
74 NY2d 54, 544 NYS2d 316, 542 NE2d 629 (1989); see also Metropoli- 
tan Transp. Authority v Bruken Realty Corp., 67 NY2d 156, 501 NYS2d 
306, 492 NE2d 379 (1986); McCormick v Bechtol, 68 AD3d 1376, 891 
NYS2d 188 (3d Dept 2009). 


The right of first refusal is contingent upon the existence of a valid 
outstanding contract with a third party, Lin Broadcasting Corp. v 
Metromedia, Inc., 139 AD2d 124, 531 NYS2d 514 (1st Dept 1988), affd, 
74 NY2d 54, 544 NYS2d 316, 542 NE2d 629 (1989); Benjamin v Madison 
Medical Bldg. Condominium Bd. of Managers, 66 AD3d 510, 887 NYS2d 
55 (1st Dept 2009), and contemplates a willing seller, Huntington Nat. 
Bank v Cornelius, 80 AD3d 245, 914 NYS2d 327 (3d Dept 2010). Thus, 
where the grantor of the right of first refusal withdraws from the 
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contract with the third party before the right holder exercises its right 
of first refusal, the right holder cannot compel the grantor to comply 
with the right holder’s offer, Lin Broadcasting Corp. v Metromedia, Inc., 
supra. 


Where the contractual right of first refusal was to arise when 
defendant “offer[ed the property] for sale,” the right was not triggered 
by a judicial foreclosure sale, Huntington Nat. Bank v Cornelius, 80 
AD3d 245, 914 NYS2d 327 (3d Dept 2010). The grantor may enter into 
a contract with a third party for the sale of the subject property, so long 
as the contract provides that the passage of title is contingent upon a 
waiver by the holder of the right of first refusal, Cipriano v Glen Cove 
Lodge No. 1458, 1 NY3d 53, 769 NYS2d 168, 801 NE2d 388 (2003). 


A right of first refusal, unlike an option, does not give its holder the 
power to compel an unwilling owner to sell; it merely requires the owner 
to first offer the property to the right holder so that the holder may 
meet a third party offer or buy the property at some other price set by a 
previously stipulated method, LIN Broadcasting Corp. v Metromedia, 
Inc., 74 NY2d 54, 544 NYS2d 316, 542 NE2d 629 (1989); M & A Motors, 
Inc. v Disco Realty, Inc., 24 AD3d 519, 806 NYS2d 244 (2d Dept 2005); 
see Tuminno v Waite, 110 AD8d 1456, 972 NYS2d 775 (4th Dept 2013). 
A right of first refusal is triggered where a portion of the property is to 
be sold, Whiteface Resort Holdings, LLC v McCutchen, 52 AD3d 1106, 
860 NYS2d 308 (8d Dept 2008); New York Tile Wholesale Corp. v 
Thomas Fatato Realty Corp., 13 AD3d 425, 787 NYS2d 341 (2d Dept 
2004), although an owner cannot defeat the right by subdividing the 
property, CR Best Road, LLC v Camps Mogen Avraham, Heller, Stern- 
berg, Inc., 103 AD3d 1075, 960 NYS2d 545 (3d Dept 2013), or offering 
the property for sale only as part of a larger parcel, CR Best Road, LLC 
v Camps Mogen Avraham, Heller, Sternberg, Inc., supra; Whiteface 
Resort Holdings, LLC v McCutchen, supra; South Amherst, Ltd. v H.B. 
Singer, LLC, 18 AD3d 515, 786 NYS2d 573 (2d Dept 2004). The com- 
mencement of a partition action does not trigger a right of first refusal, 
although the right may arise if a partition sale is directed, see Tuminno 
v Waite, supra. 


Unlike an option, a right of first refusal is not irrevocable and is 
extinguished when the contract with the third party expires or is 
abandoned, LIN Broadcasting Corp. v Metromedia, Inc., 74 NY2d 54, 
544 NYS2d 316, 542 NYS2d 629 (1989); Yudell Trust I v API Westchester 
Associates, 227 AD2d 471, 643 NYS2d 161 (2d Dept 1996). However, 
where the right is exercised before the third party contract expires, a 
binding contract is created which is not affected by the subsequent 
expiration of the third party contract, Yudell Trust I v API Westchester 
Associates, supra. 


As to a “last right of refusal,” see Jeremy's Ale House Also, Inc. v 
Joselyn Luchnick Irrevocable Trust, 22 AD3d 6, 798 NYS2d 416 (1st 


Dept 2005). 
Y. Account Stated 
An account stated is an agreement between parties to an account 
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based upon prior transactions between them with respect to the correct- 
ness of the account items and balance due, Ryan Graphics, Inc. v Bailin, 
39 AD38d 249, 833 NYS2d 448 (1st Dept 2007). An account stated as- — 
sumes the existence of some indebtedness between the parties or an 
express agreement to treat a statement of debt as an account stated, 
Gurney, Becker & Bourne, Inc. v Benderson Development Co., Inc., 47 
NY2d 995, 420 NYS2d 212, 394 NE2d 282 (1979); Ross v Sherman, 57 
AD3d 758, 870 NYS2d 383 (2d Dept 2008); Simplex Grinnell v Ultimate 
Realty, LLC, 38 AD3d 600, 8832 NYS2d 244 (2d Dept 2007). A cause of 
action alleging an account stated cannot be used as a means of collect- 
ing under a disputed contract, Sabre Intern. Sec., Ltd. v Vulcan Capital 
Management, Inc., 95 AD3d 434, 944 NYS2d 36 (1st Dept 2012); 
Simplex Grinnell v Ultimate Realty, LLC, supra. An account stated 
claim may be maintained even where it rests on an invoice that is not 
itemized, ERE LLP v Spanierman Gallery, LLC, 94 AD8d 492, 942 
NYS2d 472 (1st Dept 2012), or where an attorney has failed to comply 
with an attorney’s letter of engagement, Jaffe Ross & Light, LLP v 
Mann, 121 AD3d 480, 994 NYS2d 587 (1st Dept 2014); 22 NYCRR 
1215.1. 


A party’s receipt and retention of another party’s invoices, seeking 
payment for services rendered, without objection within a reasonable 
time, gives rise to a cause of action for account stated, Rosenberg 
Selsman Rosenzweig & Company, LLP v Slutsker., 278 AD2d 145, 718 
NYS2d 317 (1st Dept 2000); see Cushman & Wakefield, Inc. v Kadmon 
Corporation, LLC, 175 AD3d 1141, 105 NYS3d 878 (1st Dept 2019). 
Nevertheless, a discrete invoice does not evidence a mutually agreed 
upon account stated, Cushman & Wakefield, Inc. v Kadmon Corpora- 
tion, supra. Where an account is rendered showing a balance, the party 
receiving it must examine it and object if such party disputes its cor- 
rectness, id.; Shaw v Silver, 95 AD3d 416, 943 NYS2d 89 (1st Dept 
2012). If a party fails to object within a reasonable time, the party will 
be deemed to have acquiesced by its silence and will be bound by it as 
an account stated, unless fraud, mistake, or other equitable consider- 
ations are shown, Cushman & Wakefield, Inc. v Kadmon Corporation, 
supra; Shaw v Silver, supra. However, an account stated cannot be used 
to create liability where none otherwise exists, Gurney, Becker & 
Bourne, Inc. v Benderson Development Co., Inc., 47 NY2d 995, 420 
NYS2d 212, 394 NE2d 282 (1979); Cushman & Wakefield, Inc. v 
Kadmon Corporation, supra; DL Marble & Granite Inc. v Madison Park 
Owner, LLC, 105 AD3d 479, 963 NYS2d 94 (1st Dept 2013). 


An agreement on an account stated may be implied where the 
defendant has retained bills without objecting to them within a reason- 
able time or makes partial payment on the account, Citibank (South 
Dakota), N.A. v Brown-Serulovic, 97 AD3d 522, 948 NYS2d 331 (2d 
Dept 2012); American Exp. Centurion Bank v Cutler, 81 AD3d 761, 916 
NYS2d 622 (2d Dept 2011); see Darby & Darby, P.C. v VSI Intern., Inc., 
95 NY2d 308, 716 NYS2d 378, 739 NE2d 744 (2000) (bald self-serving 
allegation that defendant orally protested invoices insufficient to defeat 
motion for summary judgment on account-stated claim); Mintz & Gold 


146 


CoNTRACTS PJI 4:1 


LLP v Daibes, 125 AD3d 488, 4 NYS3d 170 (1st Dept 2015) (same; 
belated protest occurring only after action commenced also insufficient); 
but see Boies, Schiller & Flexner LLP v Modell, 129 AD3d 533, 11 
NYS3d 60 (1st Dept 2015) (question of fact as to whether account stated 
established where evidence of defendant’s oral objections sufficiently 
detailed). However, payment of only a small portion of a large debt (e.g., 
$300 of a $19,000 debt) will not suffice, Citibank (South Dakota), N.A. v 
Brown-Serulovic, supra. Moreover, there are instances where accounts 
will be rendered without reasonable expectation that they will be 
scrutinized before they are accepted, and, in those instances, mere 
silence and failure to object cannot be construed as an agreement on the 
correctness of the accounts, Corr v Hoffman, 256 NY 254, 176 NE 383 
(1931) (fiduciary relationship); see Schwerzmann & Wise, P.C. v 
Hounsfield, 126 AD3d 1488, 6 NYS3d 884 (4th Dept 2015). An account 
stated claim may not be used as a means of collecting under a disputed 
contract, Aquatic Pool & Spa Services, Inc. v WN Weaver Street, LLC, 
129 AD3d 872, 13 NYS3d 120 (2d Dept 2015). The existence of 
unfulfilled contractual conditions precedent to defendant’s payment 
obligation negates any inference of an implied agreement, precluding 
the existence of an account stated, Sabre Intern. Sec., Ltd. v Vulcan 
Capital Management, Inc., 95 AD3d 434, 944 NYS2d 36 (1st Dept 2012). 
Thus, issues of fact on whether the parties had a binding oral contract 
and whether there was an agreement on a contingent fee arrangement 
may preclude summary judgment on an account-stated theory, id. 


The statute of limitations for an action based on an account stated 
is six years, Stewart v Stuart, 262 AD2d 396, 690 NYS2d 745 (2d Dept 
1999); see CPLR 213(2). The time for commencing the action begins to 
run when final services have been rendered, id; see Kyer v Ravena 
Coeymans-Selkirk Cent. School Dist., 144 AD3d 1260, 41 NYS3d 584 
(8d Dept 2016) (account stated cause of action accrues on date of last 
transaction in account); Elie Intern., Inc. v Macy’s West Inc., 106 AD3d 
442, 965 NYS2d 52 (1st Dept 2013) (same). 


Z. Implied Covenant of Good Faith and Fair Dealing 


Within every contract is an implied covenant of good faith and fair 
dealing, 511 West 232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 
144, 746 NYS2d 1381, 773 NE2d 496 (2002); Dalton v Educational 
Testing Service, 87 NY2d 384, 689 NYS2d 977, 663 NE2d 289 (1995); 
Paramax Corporation v VoIP Supply, LLC, 175 AD3d 939, 107 NYS3d 
231 (4th Dept 2019); Lonner v Simon Property Group, Inc., 57 AD8d 
100, 866 NYS2d 239 (2d Dept 2008); see Rowe v Great Atlantic & Pac. 
Tea Co., Inc., 46 NY2d 62, 412 NYS2d 827, 385 NE2d 566 (1978); Van 
Valkenburgh, Nooger & Neville, Inc. v Hayden Pub. Co., 30 NY2d 34, 
330 NYS2d 329, 281 NE2d 142 (1972). The implied covenant embraces 
a pledge that neither party shall do anything that will have the effect of 
destroying or injuring the right of the other party to receive the fruits of 
the contract, 511 West 232nd Owners Corp. v Jennifer Realty Co., supra; 
Paramax Corporation v VoIP Supply, LLC, supra; 6243 Jericho Realty 
Corp. v AutoZone, Inc., 71 AD3d 983, 898 NYS2d 171 (2d Dept 2010); 
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see Moran v Erk, 11 NY3d 452, 872 NYS2d 696, 901 NE2d 187 (2008); 
Clifton Land Company LLC v Magic Car Wash, LLC, 165 AD3d 1455, 
86 NYS3d 233 (38d Dept 2018); Rad and D’Aprile, Inc. v Arnell Construc- 
tion Corp., 159 AD3d 971, 74 NYS3d 266 (2d Dept 2018); Ahmed Elkou- — 
lily, M.D., P.C. v New York State Catholic Healthplan, Inc., 153 AD3d 
768, 61 NYS3d 83 (2d Dept 2017). A breach of the covenant is a breach 
of the agreement or contract itself, Boscorale Operating, LLC. v Nautica 
Apparel, Inc., 298 AD2d 330, 749 NYS2d 233 (1st Dept 2002). Even if a 
party is not in breach of its express contractual obligations, it may be in 
breach of its implied duty of good faith and fair dealing when it exercises 
a contractual right as part of a scheme to realize gains that the contract 
explicitly denies or to deprive the other party of the benefit of its 
bargain, Paramax Corporation v VoIP Supply, LLC, supra; Elmhurst 
Dairy, Inc. v Bartlett Dairy, Inc., 97 AD3d 781, 949 NYS2d 115 (2d 
Dept 2012). A merger clause does not prevent a court from inferring a 
covenant of good faith and fair dealing, SNS Bank, N.V. v Citibank, 
N.A., 7 AD3d 352, 777 NYS2d 62 (1st Dept 2004). 


The covenant encompasses any promises that a reasonable person 
in the position of the promisee would be justified in understanding were 
included, 511 West 232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 
144, 746 NYS2d 131, 773 NE2d 496 (2002); Ochal v Television Technol- 
ogy Corp., 26 AD3d 575, 809 NYS2d 604 (3d Dept 2006). However, the 
obligations imposed by an implied covenant of good faith and fair deal- 
ing are limited to obligations in aid and furtherance of the explicit 
terms of the parties’ agreement, Trump on Ocean, LLC v State, 79 
AD3d 1325, 913 NYS2d 792 (8d Dept 2010). The covenant cannot be 
construed so broadly as to nullify the express terms of a contract, or to 
create independent contractual rights, Phoenix Capital Investments 
LLC v Ellington Management Group, L.L.C., 51 AD3d 549, 859 NYS2d 
46 (1st Dept 2008); 767 Third Ave. LLC v Greble & Finger, LLP, 8 
AD3d 75, 778 NYS2d 157 (1st Dept 2004); SNS Bank, N.V. v Citibank, 
N.A., 7 AD38d 352, 777 NYS2d 62 (1st Dept 2004); Fesseha v TD Water- 
house Investor Services, Inc., 305 AD2d 268, 761 NYS2d 22 (1st Dept 
2003); see Iskalo Electric Tower LLC v Stantec Consulting Services, 
Inc., 174 AD3d 1420, 107 NYS3d 202 (4th Dept 2019); Transit Funding 
Associates, LLC v Capital One EquipmentFinance Corp., 149 AD3d 23, 
48 NYS38d 110 (1st Dept 2017); see also Himmelstein, McConnell, 
Gribben, Donoghue & Joseph, LLP v Matthew Bender & Company, Inc., 
172 AD3d 405, 100 NYS3d 227 (1st Dept 2019) (in action alleging publi- 
cation was inaccurate, defendant publisher’s disclaimer of warranties 
precluded claim for breach of implied covenant of good faith and fair 
dealing). The implied covenant of good faith and fair dealing is not 
without limits, and no obligation can be implied that would be inconsis- 
tent with other terms of the contract, Dalton v Educational Testing 
Service, 87 NY2d 384, 689 NYS2d 977, 663 NE2d 289 (1995); Scheer v 
Elam Sand & Gravel Corp., 177 AD3d 1290, 112 NYS3d 397 (4th Dept 
2019). A claim for breach of the duty of good faith cannot be used as a 
substitute for a non-sustainable breach of contract claim, Skillgames, 
LLC v Brody, 1 AD8d 247, 767 NYS2d 418 (1st Dept 2003); see Vista 
Food Exchange, Inc. v BenefitMall, 188 AD8d 535, 31 NYS3d 9 (1st 
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Dept 2016). However, where the contract permits a party to terminate 
in its “sole discretion” and “for any reason,” the implied covenant of 
good faith and fair dealing does not negate the discretionary right 
provided by that provision, Transit Funding Associates, LLC v Capital 
One EquipmentFinance Corp., supra; ELBT Realty, LLC v Mineola 
Garden City Co., Ltd., 144 AD3d 1083, 42 NYS3d 304 (2d Dept 2016). 
In contrast, if a termination clause is subject to the exercise of a party’s 
discretion upon a determination, prior to termination, that certain 
conditions were not met, then such termination clause is conditional 
and the exercise of any right to terminate the contract is restricted by 
the implied covenant of good faith and fair dealing, Scheer v Elam Sand 
& Gravel Corp., supra (defendant had discretion to terminate mineral 
lease only if prior to termination defendant determined that there were 
insufficient minerals to make profit). Even where a party acts out of an 
intent to put the other party out of business, the implied covenant of 
good faith and fair dealing cannot support a cause of action against that 
party if the action taken was permitted by the express terms of the 
contract, Transit Funding Associates, LLC v Capital One Equipment 
Finance Corp., supra. 


The covenant of good faith and fair dealing is breached when a 
party acts in a manner that deprives the other party of the benefits of 
the agreement, 511 West 232nd Owners Corp. v Jennifer Realty Co., 98 
NY2d 144, 746 NYS2d 131, 773 NE2d 496 (2002); Paramax Corporation 
v VoIP Supply, LLC, 175 AD3d 939, 107 NYS3d 231 (4th Dept 2019); 
Ahmed Elkoulily, M.D., P.C. v New York State Catholic Healthplan, 
Inc., 153 AD3d 768, 61 NYS3d 83 (2d Dept 2017); Sorenson v Bridge 
Capital Corp., 52 AD3d 265, 861 NYS2d 280 (1st Dept 2008); Aventine 
Inv. Management, Inc. v Canadian Imperial Bank of Commerce, 265 
AD2d 513, 697 NYS2d 128 (2d Dept 1999). Where the contract 
contemplates the exercise of discretion, the implied covenant includes a 
promise not to act arbitrarily, irrationally or in bad faith in exercising 
that discretion, Dalton v Educational Testing Service, 87 NY2d 384, 639 
NYS2d 977, 663 NE2d 289 (1995); Scheer v Elam Sand & Gravel Corp., 
177 AD3d 1290, 112 NYS3d 397 (4th Dept 2019) (defendant’s right to 
terminate mineral lease); Ahmed Elkoulily, M.D., P.C. v New York 
State Catholic Healthplan, Inc., supra; Peacock v Herald Square Loft 
Corp., 67 AD3d 442, 889 NYS2d 22 (1st Dept 2009); Goldman v Simon 
Property Group, Inc., 58 AD3d 208, 869 NYS2d 125 (2d Dept 2008); 
Hirsch v Food Resources, Inc., 24 AD3d 293, 808 NYS2d 618 (1st Dept 
2005) (covenant breached by exercise of discretion that frustrates basic 
purpose of agreement and deprives plaintiffs of its benefits); Richbell 
Information Services, Inc. v Jupiter Partners, L.P., 309 AD2d 288, 765 
NYS2d 575 (1st Dept 2003). 


A cause of action for breach of the implied covenant requires a 
contractual obligation between plaintiff and defendant, Duration Mun. 
Fund, L.P. v J.P. Morgan Securities, Inc., 77 AD3d 474, 908 NYS2d 684 
(1st Dept 2010). However, a claim for damages for breach of the implied 
covenant of good faith and fair dealing may not be maintained where 
the claimed breach is “intrinsically tied to the damages allegedly result- 
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ing from a breach of the contract,” Iskalo Electric Tower LLC v Stantec 
Consulting Services, Inc., 174 AD3d 1420, 107 NYS3d 202 (4th Dept 
2019); Deer Park Enterprises, LLC v Ail Systems, Inc., 57 AD8d 711, 
870 NYS2d 89 (2d Dept 2008); Canstar v J.A. Jones Const. Co., 212 
AD2d 452, 622 NYS2d 7380 (1st Dept 1995). Nonetheless, there are 
cases where claims for breach of contract and breach of the implied cov- 
enant may both be pleaded, Sims v First Consumers Nat. Bank, 303 
AD2d 288, 758 NYS2d 284 (1st Dept 2003); see Richmond Shop Smart, 
Inc. vy Kenbar Development Center, LLC, 32 AD3d 423, 820 NYS2d 124 
(2d Dept 2006). 


To establish a breach of the implied covenant, plaintiff must allege 
facts that tend to show that the defendant sought to prevent perfor- 
mance of the contract or to withhold its benefits from the plaintiff, 
Aventine Inv. Management, Inc. v Canadian Imperial Bank of 
Commerce, 265 AD2d 5138, 697 NYS2d 128 (2d Dept 1999); see Rad and 
D’Aprile, Inc. v Arnell Construction Corp., 159 AD8d 971, 74 NYS3d 
266 (2d Dept 2018) (contractor failed to commence action against owner 
within the contractual time limit); Jaffe v Paramount Communications 
Inc., 222 AD2d 17, 644 NYS2d 43 (1st Dept 1996). For some examples, 
see 511 West 232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 
746 NYS2d 131, 773 NE2d 496 (2002) (cooperative conversion sponsor 
rejected offers from prospective buyers and allowed its offering plan to 
lapse, despite offering plan contemplating sale of sufficient number of 
shares to create viable cooperative); Clifton Land Company LLC v Magic 
Car Wash, LLC, 165 AD3d 1455, 86 NYS3d 233 (3d Dept 2018) (holder 
of right of first refusal to purchase property established that owner 
knew of “poison pill” deed restriction in proposed purchase agreement 
for property, which agreement was structured in bad faith for purpose 
of circumventing holder’s right of first refusal); Anmed Elkoulily, M.D., 
P.C. v New York State Catholic Healthplan, Inc., 153 AD3d 768, 61 
NYS3d 83 (2d Dept 2017) Gnsurer terminated agreement with health 
care services provider without justification and by fabricating informa- 
tion to try to justify termination, depriving provider of revenue under 
agreement); HRH Construction Corp. v Forest Elec. Corp., 299 AD2d 
282, 750 NYS2d 74 (1st Dept 2002) (failure by party contractually obli- 
gated to procure insurance to advise additional insured of coverage 
obtained so that additional insured could submit timely claim to the 
insurer); Zuckerwise v Sorceron Inc., 289 AD2d 114, 735 NYS2d 100 
(1st Dept 2001) (consultant terminated without cause, depriving her of 
her sole compensation, i.e., right to purchase shares exercisable in 
installments tied to specific events); Chemical Bank v Stahl, 272 AD2d 
1, 712 NYS2d 452 (1st Dept 2000) (landlord interfered with tenant’s 
ability to meet lease obligation to make repairs); Tapps of Nassau 
Supermarkets, Inc. v Linden Blvd., L.P., 269 AD2d 306, 704 NYS2d 27 
(1st Dept 2000) (sublessor’s willful actions causing expiration of its own 
tenancy, depriving subtenant of its right of occupancy). For an example 
of a case in which the implied covenant was not breached, see Promo- 
Pro Ltd. v Lehrer McGovern Bovis, Inc., 306 AD2d 221, 761 NYS2d 655 
(1st Dept 2003) (public entity that engaged contractor for construction 
project not required to safeguard construction manager’s right to 
contractual indemnification from entity). 
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The Airline Deregulation Act (49 USC § 41701, et seq.) pre-empts a 
state law claim for breach of the implied covenant of good faith and fair 
dealing by an air passenger against an air carrier if the claim would 
have the effect of enlarging the contractual obligations that the parties 
voluntarily adopted, Northwest, Inc. v Ginsberg, 134 SCt 1422 (2014). 


AA. Arbitration Agreements 
1. Agreements Governed by the Federal Arbitration Act 


The Federal Arbitration Act (FAA), 9 USC §§ 1-16, governs arbitra- 
tion provisions “in any maritime transaction or a contract evidencing a 
transaction involving commerce”, 9 USC § 1, and preempts some state 
law on arbitration agreements. The FAA applies broadly to situations in 
which the particular economic activity covered by the contract in fact 
involves interstate commerce, Allied-Bruce Terminix Companies, Inc. v 
Dobson, 513 US 265, 115 SCt 834 (1995); Cusimano v Schnurr, 26 NY3d 
391, 23 NYS3d 137, 44 NE3d 212 (2015). There is no exception to this 
principle for intra-family transactions involving ownership of passive 
entities, Cusimano v Schnurr, supra. 


Under the FAA, arbitration clauses contained in contracts are valid, 
irrevocable and enforceable except upon such grounds as exist at law or 
in equity for the revocation of any contract. The FAA preempts state 
law on the subject of the enforceability of arbitration agreements, Fletcher 
v Kidder, Peabody & Co., Inc., 81 NY2d 623, 601 NYS2d 686, 619 NE2d 
998 (1993); Hayes v County Bank, 26 AD38d 465, 811 NYS2d 741 (2d 
Dept 2006); see 9 USC § 2; see also Schreiber v K-Sea Transp. Corp., 9 
NY3d 331, 849 NYS2d 194, 879 NE2d 733 (2007) (agreement to arbitrate 
Jones Act claim signed by seaman after injury is within FAA’s coverage). 
As a matter of federal substantive law, arbitration provisions are sever- 
able from the remainder of the contract, Buckeye Check Cashing, Inc. v 
Cardegna, 546 US 440, 126 SCt 1204 (2006); Prima Paint Corp. v Flood 
& Conklin Mfg. Co., 388 US 395, 87 SCt 1801 (1967). The federal 
substantive rules apply in state as well as federal courts, Buckeye Check 
Cashing, Inc. v Cardegna, supra. Thus, the FAA preempts state rules 
regarding the unconscionability of class arbitration waivers in consumer 
contracts, AT&T Mobility LLC v Concepcion, 563 US 333, 131 SCt 1740, 
179 LEd 2d 742 (2011). However, the state’s procedural rules are not 
preempted by the FAA, Hayes v County Bank, supra. The McCarran- 
Ferguson Act, 15 U.S.C. § 1012(b), which exempts certain state insur- 
ance laws from federal preemption, does not preclude application of the 
FAA where arbitration under the FAA would not “invalidate, impair or 
supersede” the state law, Monarch Consulting, Inc. v National Union 
Fire Ins. Co. of Pittsburgh, PA, 26 NY3d 659, 27 NYS3d 97, 47 NE3d 


463 (2016). 
2. Agreements Governed by New York Law 


New York has a long and strong public policy favoring arbitration, 
People ex rel. Cuomo v Coventry First LLC, 13 NY3d 108, 886 NYS2d 
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671, 915 NE2d 616 (2009); Smith Barney Shearson Inc. v Sacharow, 91 
NY2d 39, 666 NYS2d 990, 689 NE2d 884 (1997). Arbitration is a crea- 
ture of contract and it has long been the policy of New York to interfere — 
as little as possible with the freedom of consenting parties in structur- 
ing their arbitration relationships, Brady v Williams Capital Group, 
L.P., 14 NY8d 459, 902 NYS2d 1, 928 NE2d 383 (2010); Credit Suisse 
First Boston Corp. v Pitofsky, 4 NY3d 149, 791 NYS2d 489, 824 NE2d 
929 (2005). The strong public policy favoring the enforcement of an 
arbitration agreement, however, may collide with other strong public 
policies against precluding a party from enforcing his or her statutory 
rights in an arbitral forum, Brady v Williams Capital Group, L.P., 14 
NY3d 459, 902 NYS2d 1, 928 NE2d 383 (2010); see Green Tree Financial 
Corp.-Alabama v Randolph, 531 US 79, 121 SCt 513 (2000); see Gilmer 
v Interstate/Johnson Lane Corp., 500 US 20, 111 SCt 1647 (1991). In 
Brady v Williams Capital Group, L.P., supra, where the issue was 
arbitration fee sharing, the Court of Appeals held that the issue of a lit- 
igant’s financial ability is to be resolved on a case-by-case basis and 
should involve, at a minimum, consideration of the following questions: 
1) whether the litigant can pay the arbitration fees and costs; 2) what is 
the expected cost differential between arbitration and litigation in court; 
and 3) whether the cost differential is so substantial as to deter the 
bringing of claims in the arbitral forum. 


The obligation to arbitrate depends upon the terms of the arbitra- 
tion agreement, People ex rel. Cuomo v Coventry First LLC, 138 NY3d 
108, 886 NYS2d 671, 915 NE2d 616 (2009). Whether there is a clear, 
unequivocal and extant agreement to arbitrate is for the court and not 
the arbitrator to determine, Brady v Williams Capital Group, L.P., 14 
NY3d 459, 902 NYS2d 1, 928 NE2d 383 (2010); Fiveco, Inc. v Haber, 11 
NY3d 140, 863 NYS2d 391, 893 NE2d 807 (2008); Primex Intern. Corp. 
v Wal-Mart Stores, Inc., 89 NY2d 594, 657 NYS2d 385, 679 NE2d 624 
(1997). However, the court’s role is limited to the interpretation and 
enforcement of the agreement’s terms and does not include the rewrit- 
ing of their contract or the imposition of additional terms, Salvano v 
Merrill Lynch, Pierce, Fenner & Smith, Inc., 85 NY2d 173, 623 NYS2d 
790, 647 NE2d 1298 (1995). A provision in an arbitration agreement 
requiring that “any controversy . . . shall be settled by arbitration” in 
accordance with the rules of the tribunal commits the issues of 
arbitrability and the timeliness of the claim to the arbitrators, Smith 
Barney Shearson Inc. v Sacharow, 91 NY2d 39, 666 NYS2d 990, 689 
NE2d 884 (1997); Life Receivables Trust v Goshawk Syndicate 102 at 
Lloyd’s, 66 AD3d 495, 888 NYS2d 458 (1st Dept 2009), affd, 14 NY3d 
850, 901 NYS2d 133, 927 NE2d 553 (2010). 


A court will not require a party to submit to arbitration unless 
there is evidence of that party’s unequivocal intent to arbitrate the rele- 
vant dispute and the dispute falls clearly within that class of claims 
which the parties agreed to refer to arbitration, Brady v Williams 
Capital Group, L.P., 64 AD38d 127, 878 NYS2d 693 (1st Dept 2009), 
mod, 14 NY3d 459, 902 NYS2d 1, 928 NE2d 383 (2010); Eiseman Levine 
Lehrhaupt & Kakoyiannis, P.C. v Torino Jewelers, Ltd., 44 AD3d 581, 
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844 NYS2d 242 (1st Dept 2007); see Edelman v Poster, 72 AD3d 182, 
894 NYS2d 398 (1st Dept 2010); Katz v Alpert, 68 AD3d 640, 891 NYS2d 
386 (1st Dept 2009); Shah v Monpat Const., Inc., 65 AD3d 541, 884 
NYS2d 116 (2d Dept 2009). Whether a party who would otherwise have 
had a right to a jury trial knowingly and freely waived that right by 
entering into an agreement to arbitrate may be a question of fact for 
the court to decide, Schreiber v K-Sea Transp. Corp., 9 NY3d 331, 849 
NYS2d 194, 879 NE2d 733 (2007). The party challenging the enforce- 
ability of the arbitration agreement has the burden of proving that the 
agreement is not valid, id. If an agreement to arbitrate is incorporated 
by reference, the reference must clearly show an intent to arbitrate, 
Wonder Works Const. Corp. v R.C. Dolner, Inc., 73 AD3d 511, 901 
NYS2d 30 (1st Dept 2010); General Railway Signal Corp. v L.K. 
Comstock & Co., Inc., 254 AD2d 759, 678 NYS2d 208 (4th Dept 1998). 


A broad arbitration provision is separable from the substantive pro- 
visions of the contract, Markowits v Friedman, 144 AD3d 993, 42 NYS3d 
218 (2d Dept 2016); Anderson Street Realty Corp. v New Rochelle 
Revitalization, LLC, 78 AD3d 972, 913 NYS2d 114 (2d Dept 2010). 
Thus, an agreement to arbitrate may be valid even if the substantive 
provisions were induced by fraud, Markowits v Friedman, supra; 
Anderson Street Realty Corp. v New Rochelle Revitalization, LLC, 
supra. A party’s claim of fraud affects the validity of an arbitration 
clause only when the fraud relates to the arbitration clause itself or was 
part of a grand scheme that permeated the entire contract, Markowits v 
Friedman, supra; Anderson Street Realty Corp. v New Rochelle 
Revitalization, LLC, supra. To demonstrate that the contract was 
permeated with fraud, it must be shown that the agreement was not 
the result of arms’ length negotiation or that the arbitration clause was 
inserted into the contract to accomplish a fraudulent scheme, Markowits 
v Friedman, supra; Anderson Street Realty Corp. v New Rochelle 
Revitalization, LLC, supra. 


An arbitration agreement is enforceable even when unsigned where 
the evidence establishes the parties’ clear, explicit and unequivocal 
agreement to arbitrate, God’s Battalion of Prayer Pentecostal Church, 
Inc. v Miele Associates, LLP, 6 NY3d 371, 812 NYS2d 435, 845 NE2d 
1265 (2006); Crawford v Merrill Lynch, Pierce, Fenner & Smith, Inc., 35 
NY2d 291, 361 NYS2d 140, 319 NE2d 408 (1974). Further, the obliga- 
tion to arbitrate need not be mutual, and it is permissible to afford the 
remedy of arbitration to only one party to an agreement, Sablosky v 
Edward S. Gordon Co., Inc., 73 NY2d 133, 538 NYS2d 513, 535 NE2d 
643 (1989); 1210 Galan Aven Inc. v Tops Markets, LLC, 30 AD3d 995, 
816 NYS2d 639 (4th Dept 2006). 


There may be circumstances in which the nonsignatories are bound 
by an arbitration agreement. Whether a nonsignatory is bound by an 
arbitration agreement is a threshold issue for the court, not the arbitra- 
tor, to decide, Matter of 215-219 W. 28th St. Mazal Owner LLC, 177 
AD3d 482, 112 NYS3d 59 (1st Dept 2019); see Rockland v Primiano 
Const. Co., Inc., 51 NY2d 1, 431 NYS2d 478, 409 NE2d 951 (1980). 
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However, under the direct benefits theory of estoppel, a nonsignatory 
may be compelled to arbitrate where the nonsignatory knowingly 
exploits the benefits of an agreement containing an arbitration clause, 
and receives benefits flowing directly from the agreement, Belzberg v 
Verus Investments Holdings Inc., 21 NY3d 626, 977 NYS2d 685, 999 
NE2d 1130 (2013); see HRH Const. LLC v Metropolitan Transp. Author- 
ity, 33 AD3d 568, 823 NYS2d 140 (1st Dept 2006). Where the benefits 
are merely indirect, i.e., the nonsignatory exploits the contractual rela- 
tion of the parties but not the agreement itself, a nonsignatory cannot 
be compelled to arbitrate a claim, Belzberg v Verus Investments Hold- 
ings Inc., supra. The guiding principle in distinguishing direct from 
indirect benefits is whether the benefit gained by the nonsignatory is 
one that can be traced directly to the agreement containing the arbitra- 
tion clause, id. However, application of this principle to situations in 
which neither party to the proposed arbitration was a signatory is dubi- 
ous, Oxbow Calcining USA Inc. v American Indus. Partners, 96 AD3d 
646, 948 NYS2d 24 (1st Dept 2012). Even if estoppel could theoretically 
be applied in that situation, the party seeking to compel arbitration 
would have to demonstrate that its adversary’s claim relies on the terms 
of the agreement containing the arbitration provision, id. 


Where there was an arbitration agreement between the defendant 
and its alleged victims but the Attorney General of New York did not 
join the agreement, the Attorney General is not bound by the agree- 
ment and may pursue “victim-specific judicial relief’ against the 


defendant in an enforcement action, People ex rel. Cuomo v Coventry 
First LLC, 13 NY3d 108, 886 NYS2d 671, 915 NE2d 616 (2009). 


The general rule under New York law is that, absent a clear mani- 
festation of contrary intent, it is presumed that the parties intended 
that the arbitration forum for dispute resolution provided in an agree- 
ment will survive termination of the agreement as to subsequent 
disputes arising under the agreement, regardless of whether cessation 
of the agreement resulted from the expiration of its term, exercise of a 
unilateral termination option, or breach, Primex Intern. Corp. v 
Wal-Mart Stores, Inc., 89 NY2d 594, 657 NYS2d 385, 679 NE2d 624 
(1997); Excel Group, Inc. v New York City Transit Authority, 28 AD3d 
708, 814 NYS2d 220 (2d Dept 2006). Where some of a group of claims 
are covered by an arbitration agreement, all of the claims have been as- 
serted in court and the claims subject to arbitration are inextricably 
bound to the claims that are not subject to arbitration, it is appropriate 
to litigate the entire group in court, Steigerwald v Dean Witter 
Reynolds, Inc., 84 AD2d 905, 446 NYS2d 648 (4th Dept 1981), affd, 56 
NY2d 621, 450 NYS2d 482, 4835 NE2d 1097 (1982); Garthon Business 
Inc. v Stein, 138 AD8d 587, 31 NYS38d 19 (1st Dept 2016). However, 
even where the parties’ conduct subsequent to the expiration of their 
agreement may be construed to imply an agreement to extend the 
expired agreement’s provisions, such conduct may not, absent a clearly 
expressed intention to renew the arbitration provision, bind a party to 
arbitration, Dash & Sons, Inc. v Tops Markets, LLC, 30 AD3d 998, 817 
NYS2d 465 (4th Dept 2006); Donnkenny Apparel, Inc. v Lee, 291 AD2d 
224, 736 NYS2d 862 (1st Dept 2002). 
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A party served with a proper demand for arbitration must apply to 
stay the arbitration within 20 days after service of the demand or it will 
“be precluded from objecting that a valid agreement was not made or 
has not been complied with” or that the proceeding is time-barred, 
CPLR 7503(c); Fiveco, Inc. v Haber, 11 NY3d 140, 863 NYS2d 391, 893 
NE2d 807 (2008); but see MetLife Auto & Home v Zampino, 65 AD3d 
1151, 886 NYS2d 697 (2d Dept 2009) (declining to enforce 20-day period 
based upon insured’s failure to disclose to insurer settlement reached 
with tortfeasor, which violated Supplemental Uninsured/Underinsured 
Motorist endorsement). However, an untimely application to stay 
arbitration may be made where its basis is that the parties never agreed 
to arbitrate at all, Fiveco, Inc. v Haber, supra; Matarasso v Continental 
Cas. Co., 56 NY2d 264, 451 NYS2d 7038, 486 NE2d 1305 (1982). 


The right to arbitrate, like any contractual right, may be waived, 
Cusimano v Schnurr, 26 NY3d 391, 23 NYS3d 137, 44 NE3d 212 (2015); 
Sherrill v Grayco Builders, Inc., 64 NY2d 261, 486 NYS2d 159, 475 
NE2d 772 (1985). A party waives its right to arbitrate when it engages 
in litigation activity clearly inconsistent with its later claim that the 
parties were obligated to settle their differences by arbitration, 
Cusimano v Schnurr, supra; Flores v Lower East Side Service Center, 
Inc., 4 NY3d 363, 795 NYS2d 491, 828 NE2d 593 (2005); Zimmerman v 
Cohen, 236 NY 15, 139 NE 764 (1923); see Stark v Molod Spitz DeSan- 
tis & Stark, P.C., 9 NY3d 59, 845 NYS2d 217, 876 NE2d 903 (2007); 
Digitronics Inventioneering Corp. v Jameson, 52 AD3d 1099, 860 NYS2d 
303 (8d Dept 2008). A party who commences an action generally is as- 
sumed to have waived any right to arbitration, De Sapio v Kohlmeyer, 
35 NY2d 402, 362 NYS2d 8438, 321 NE2d 770 (1974). With respect to 
the defendant, in the absence of unreasonable delay, so long as the 
defendant’s actions are consistent with an assertion of the right to 
arbitrate, there is no waiver, Allied Bldg. Inspectors Intern. Union of 
Operating Engineers, Local Union No. 211, AFL-CIO v Office of Labor 
Relations of City of New York, 45 NY2d 735, 408 NYS2d 476, 380 NE2d 
303 (1978); De Sapio v Kohlmeyer, supra; Estate of Castellone v JP 
Morgan Chase Bank, N.A., 60 AD3d 621, 875 NYS2d 130 (2d Dept 2009). 
However, where urgent need to preserve the status quo requires some 
immediate action that cannot await arbitration proceedings, a 
defendant’s resort to the courts will not result in a waiver of arbitra- 
tion, Stark v Molod Spitz DeSantis & Stark, P.C., supra. For cases hold- 
ing that the defendant’s litigation conduct did not waive its right to 
arbitration, see id (defendant’s response to plaintiff's order to show 
cause demonstrated urgent need justifying resort to courts); Haupt v 
Rose, 265 NY 108, 191 NE 853 (1934) (defendant entered into stipula- 
tion to extend time to answer or make motions); Byrnes v Castaldi, 72 
AD3d 718, 898 NYS2d 640 (2d Dept 2010) (defendant interposed affir- 
mative defense based upon arbitration clause); Flynn v Labor Ready, 
Inc., 6 AD3d 492, 775 NYS2d 357 (2d Dept 2004) (defendant filed mo- 
tion to dismiss complaint and to deny class action certification). For 
cases holding that the defendant’s litigation conduct waived its right to 
arbitration, see De Sapio v Kohlmeyer, supra (defendant interposed 
cross claim and deposed plaintiff); Digitronics Inventioneering Corp. v 


155 


PJI 4:1 PATTERN JuRY INSTRUCTIONS 


Jameson, supra (plaintiff waived right to arbitration by commencing 
lawsuit and actively participating in lawsuit for three years before seek- 
ing arbitration). 


An arbitration award rendered pursuant to a private agreement 
may be vacated only pursuant to the terms of CPLR 7511. That provi- 
sion specifies that an award may be vacated where there has been cor- 
ruption, fraud, or misconduct in procuring the award, the arbitrator 
exceeded his or her power, or there was a failure to follow procedures 
set out in CPLR 7511, Henneberry v ING Capital Advisors, LLC, 10 
NY3d 278, 857 NYS2d 3, 886 NE2d 764 (2008); Bernstein Family Ltd. 
Partnership v Sovereign Partners, L.P., 66 AD3d 1, 883 NYS2d 201 (1st 
Dept 2009) (mootness not a ground for vacating an arbitration award 
under CPLR 7511). An excess of power occurs only where the arbitrator’s 
award violates a strong public policy, is irrational, or clearly exceeds a 
specifically enumerated limitation on the arbitrator’s power, New York 
City Transit Authority v Transport Workers’ Union of America, Local 
100, AFL-CIO, 6 NY3d 332, 812 NYS2d 4138, 845 NE2d 1243 (2005); 
Brijmohan v State Farm Ins. Co., 92 NY2d 821, 677 NYS2d 55, 699 
NE2d 414 (1998) (proof that arbitrator exceeded power may be raised 
for first time at confirmation hearing); Ameriprise Insurance Company 
v Kensington Radiology Group, P.C., 179 AD3d 563, 118 NYS3d 82 (1st 
Dept 2020); see McIver-Morgan, Inc. v Dal Piaz, 108 AD3d 47, 964 
NYS2d 515 (1st Dept 2013) (discussing public policy ground), affd, 22 
NY3d 1104, 982 NYS2d 439, 5 NE3d 586 (2014). There was no 
misconduct where the arbitrator made, then ultimately corrected, a 
burden of proof ruling while presiding over the hearing, Henneberry v 
ING Capital Advisors, LLC, supra. 


General Business Law § 399-c(2) voids binding arbitration clauses 
in any written contract for the sale or purchase of consumer goods to 
which a consumer is a party. It also provides that the inclusion of such 
a clause in the contract shall not impair the enforceability of any other 
provision in the contract, § 399-c(2)(b). A house built for consumers to 
be used as their residence is covered by the statute, which defines 
consumer goods as “goods, wares, paid merchandise or services 
purchased or paid for by a consumer, the intended use or benefit of 
which is intended for the personal, family, or household purposes of 
such consumer,” § 399-c(2)(b); Byrnes v Castaldi, 72 AD3d 718, 898 
NYS2d 640 (2d Dept 2010); Ragucci v Professional Const. Services, 25 
AD3d 43, 803 NYS2d 139 (2d Dept 2005). General Business Law § 399- 
c(2) has been found not to be preempted by the Federal Arbitration Act, 
9 USC §§ 1-16, when there was no evidence that the home renovation 
project was a transaction that affected interstate commerce, Smith v 
Nobiletti Builders, Inc., 177 AD3d 807, 110 NYS3d 747 (2d Dept 2019) 
(distinguishing federal cases). 


BB. Forum Selection Clauses 


Forum selection clauses contained in contracts are generally valid 
and enforceable, Bernstein v Wysoki, 77 AD3d 241, 907 NYS2d 49 (2d 
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Dept 2010); Stravalle v Land Cargo, Inc., 39 AD3d 735, 835 NYS2d 606 
(2d Dept 2007); see Boss v American Express Financial Advisors, Inc., 6 
NY3d 242, 811 NYS2d 620, 844 NE2d 1142 (2006) (forum selection 
clauses are enforced because they provide certainty and predictability). 
Such clauses may be enforced through a timely motion for a dismissal, 
Landmark Ventures, Inc. v Birger, 147 AD3d 497, 48 NYS3d 315 (1st 
Dept 2017). A request for dismissal based on a contractual forum selec- 
tion clause should be made through a motion to dismiss pursuant to 
CPLR 3211(a)(1), Landmark Ventures, Inc. v Birger, supra; Lischins- 
kaya v Carnival Corp., 56 AD3d 116, 865 NYS2d 334 (2d Dept 2008). 
The parties to a contract may also agree to have their disputes resolved 
in a particular venue within the jurisdiction of the New York courts. 
Such contractual venue provisions are enforced through timely motions 
for a change of venue under Article 5 of the CPLR, see CPLR 511(a); 
Puleo v Shore View Center for Rehabilitation and Health Care, 132 
AD3d 651, 17 NYS3d 501 (2d Dept 2015); Casale v Sheepshead Nursing 
& Rehabilitation Center, 131 AD3d 436, 138 NYS3d 904 (2d Dept 2015); 
Medina ex rel. Valentin v Gold Crest Care Center, Inc., 117 AD3d 633, 
988 NYS2d 578 (1st Dept 2014). Forum selection clauses affect only the 
jurisdiction in which disputes are to be litigated; they do not determine 
which jurisdiction’s law is to govern the dispute, Landmark Ventures, 
Inc. v Birger, supra. Absent contractual language to the contrary, a 
forum selection clause will be applied to counterclaims as well as a 
party’s claims, Carlyle CIM Agent, L.L.C. v Trey Resources I, LLC, 148 
AD3d 562, 50 NYS3d 326 (1st Dept 2017). 


Forum selection clauses are enforced unless they are shown by the 
challenging party to be unreasonable, unjust, in contravention of public 
policy, invalid due to fraud or overreaching or it is shown that a trial in 
the selected forum would be so gravely difficult that the challenging 
party would, for all practical purposes, be deprived of its day in court, 
Bernstein v Wysoki, 77 AD3d 241, 907 NYS2d 49 (2d Dept 2010). A pro- 
vision selecting Delaware as the “exclusive” forum was deemed unrea- 
sonable where none of the parties was located in or had any connection 
to Delaware, the agreement was not executed in Delaware and perfor- 
mance was not to take place in Delaware, U.S. Merchandise, Inc. v L & 
R Distributors, Inc., 122 AD3d 613, 996 NYS2d 83 (2d Dept 2014). In 
such circumstances, the required “strong showing” that the forum selec- 
tion clause should be set aside has been made, U.S. Merchandise, Inc. v 
L & R Distributors, Inc., supra; see Horton v Concerns of Police 
Survivors, Inc., 62 AD3d 836, 878 NYS2d 793 (2d Dept 2009). 


In most situations, forum selection clauses are binding only on the 
individuals and entities who are parties to the contract, Hluch v Ski 
Windham Operating Corp., 85 AD3d 861, 925 NYS2d 200 (2d Dept 
2011); Bernstein v Wysoki, 77 AD3d 241, 907 NYS2d 49 (2d Dept 2010). 
However, there are three exceptions to this rule. First, an entity that is 
a third party beneficiary of the contract may enforce the contract’s 
forum selection clause, Hluch v Ski Windham Operating Corp., supra; 
Bernstein v Wysoki, supra. Second, entities that are parties to a “global 
transaction” but are not signatories to a specific agreement within that 
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transaction may benefit from that agreement’s forum selection provision 
if the other documents comprising the “global transaction” were exe- 
cuted at the same time, by the same parties and for the same purpose, 
Hluch v Ski Windham Operating Corp., supra; Bernstein v Wysoki, 
supra. Finally, a nonparty that is closely related to one of the signatories 
can enforce the forum selection clause if it was sufficiently close to the 
signatory that enforcement of the clause was foreseeable by virtue of 
the relationship, see Universal Inv. Advisory SA v Bakrie Telecom PTE, 
Ltd., 154 AD38d 171, 62 NYS3d 1 (1st Dept 2017) (clause enforced 
against nonparty); Hluch v Ski Windham Operating Corp., supra; 
Bernstein v Wysoki, supra. What constitutes a sufficiently close rela- 
tionship was discussed in Tate & Lyle Ingredients Americas, Inc. v 
Whitefox Technologies USA, Inc., 98 AD3d 401, 949 NYS2d 375 (1st 
Dept 2012), in which the court stated that an important consideration is 
whether the nonparty’s enforcement of the forum selection clause is 
foreseeable by virtue of the relationship between the nonparty and the 
party sought to be bound, see Universal Inv. Advisory SA v Bakrie 
Telecom PTE, Ltd, supra; Freeford Ltd. v Pendleton, 53 AD3d 32, 857 
NYS2d 62 (1st Dept 2008). That test is satisfied where a parent 
company’s involvement in the transaction was “far more” than that of 
merely approving the contract, Tate & Lyle Ingredients Americas, Inc. v 
Whitefox Technologies USA, Inc., supra. 


A forum selection clause in a lease remains enforceable even after 
the termination of the lease, Getty Properties Corp. v Getty Petroleum 
Marketing Inc., 106 AD3d 429, 966 NYS2d 1 (1st Dept 2013). A forum 
selection clause that expressly applied to the “legal relationship 
established by the” parties’ agreement was held applicable to a dispute 
based on the fiduciary duty arising out of that relationship, Garthon 
Business Inc. v Stein, 1388 AD3d 587, 31 NYS3d 19 (1st Dept 2016). 


GOL § 5-1402(1) provides for the maintenance of actions in New 
York by or against nonresidents and foreign corporations where the ac- 
tion involves a transaction for at least $1 million and arises from 
contract that includes provisions selecting New York as forum for 
disputes, consenting to personal jurisdiction in New York and designat- 
ing New York law as controlling. The purpose of the statute is to 
enhance New York’s status as a major financial and commercial center 
and to avoid uncertainty about contracting parties’ ability to effectively 
to submit to the jurisdiction of the New York courts, Carlyle CIM Agent, 
L.L.C. v Trey Resources I, LLC, 148 AD3d 562, 50 NYS3d 326 (1st Dept 
2017). Under the statute, a New York court may not decline jurisdiction 
even if the only nexus between the State and the dispute is the contract 
provisions, id. 


CC. Clauses Consenting to Personal Jurisdiction 


Contractual agreements consenting to the exercise of personal juris- 


diction by a particular state’s courts are enforceable, National Equip- 
ment Rental, Limited v Szukhent, 375 US 311, 84 SCt 411 (1964); Creative 
Resources, Inc. v Rumbellow, 244 AD2d 383, 664 NYS2d 86 (2d Dept 
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1997); Marcus A. Heyman, Inc., v B.E. Cole Co., 242 App Div 362, 275 
NYS 23 (1st Dept 1934). Where a party has consented to submit to the 
jurisdiction of a court, that party is precluded from raising forum non 
conveniens as a ground for dismissal, Honeywell Intern. Inc. v ARC 
Energy Services, Inc., 152 AD3d 444, 55 NYS3d 658 (1st Dept 2017). 


DD. Choice of Law Clauses 


A deeply rooted principle of New York law is that parties may 
contract as they wish, 2138747 Ontario, Inc. v Samsung C & T Corpora- 
tion, 31 NY3d 372, 78 NYS3d 703, 103 NE3d 774 (2018), and thus courts 
will generally enforce contractual choice-of-law clauses to effectuate the 
parties’ intent, Ministers and Missionaries Ben. Bd. v Snow, 26 NY3d 
466, 25 NYS3d 21, 45 NE8d 917 (2015); Askari v McDermott, Will & 
Emery, LLP, 179 AD3d 127, 114 NYS3d 412 (2d Dept 2019). The pri- 
mary purpose of utilizing choice-of-law provisions in contracts is to 
avoid a conflicts-of-law analysis and its associated time and expense, 
Ministers and Missionaries Ben. Bd. v Snow, supra; Askari v McDer- 
mott, Will & Emery, LLP, supra. However, New York courts may decline 
to enforce choice-of-law provisions if the chosen law does not bear a rea- 
sonable relationship to the parties or the transaction or the chosen law 
violates some fundamental principle of justice, prevalent conception of 
good morals or deep-rooted tradition, Brown & Brown, Inc. v Johnson, 
25 NY3d 364, 12 NYS3d 606, 34 NE8d 357 (2015); Frankel v Citicorp 
Ins. Services, Inc., 80 AD3d 280, 913 NYS2d 254 (2d Dept 2010); see 
Welsbach Elec. Corp. v MasTec North America, Inc., 7 NY3d 624, 825 
NYS2d 692, 859 NE2d 498 (2006); Cooney v Osgood Machinery, Inc., 81 
NY2d 66, 78, 595 NYS2d 919, 612 NE2d 277 (1993); Loucks v Standard 
Oil Co. of New York, 224 NY 99, 120 NE 198 (1918); Askari v 
McDermott, Will & Emery, LLP, supra. The public policy exception to 
enforcement of choice-of-law provisions is reserved for those foreign 
laws that are truly obnoxious, Brown & Brown, Inc. v Johnson, supra; 
Askari v McDermott, Will & Emery, LLP, supra, and thus a party seek- 
ing to invoke this principle bears a heavy burden of proving that the ap- 
plication of the chosen law would be offensive to the fundamental public 
policy of New York, Brown & Brown, Inc. v Johnson, supra; Welsbach 
Elec. Corp. v MasTec North America, Inc., supra; Askari v McDermott, 
Will & Emery, LLP, supra. In Brown & Brown, Inc. v. Johnson, supra, 
the Court of Appeals declined to apply a choice-of-law clause where the 
burden-of-proof and contract interpretation rules of the chosen state’s 
law (i.e., Florida) reflected employer-friendly policies that were contrary 
to New York’s policies, id. In Askari v McDermott, Will & Emery, LLP, 
supra, the Second Department declined to apply a Delaware choice-of- 
law provision implicating the attorney-client privilege that would have 
effectively foreclosed New York corporations from having the ability to 
pursue their claims against counsel or the newly formed post-merger 
entities to prosecute potential claims, noting that “this is contrary to 
New York public policy.” 


GOL § 5-1401(1) modifies the general rule by providing that the 
parties to a contract “arising out of a transaction covering in the aggre- 
gate not less than two hundred fifty thousand dollars” may agree that 
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New York law will govern their rights “whether or not such contact, 
agreement or undertaking bears a reasonable relation to this state,” see 
GOL § 5-1402(1) (providing for maintenance of actions by or against ~ 
nonresidents and foreign corporations in New York courts where action 
involves transaction for at least $1 million, the parties consent to 
personal jurisdiction in New York, the action arises from contract that 
includes provisions selecting New York as forum for disputes and 
designating New York law as controlling). Where GOL § 5-1401(1) is 
applicable, New York courts are ordinarily required to apply New York 
law without regard to New York’s common-law choice-of-law rules, even 
though the parties’ contract choice-of-law provision does not expressly 
exclude those rules, IRB-Brasil Resseguros, S.A. v Inepar Investments, 
S.A., 20 NY3d 310, 958 NYS2d 689, 982 NE2d 609 (2012). This principle 
has been extended to contracts not governed by GOL § 5-1401(1), 
Ministers and Missionaries Ben. Bd. v Snow, 26 NY38d 466, 25 NYS3d 
21, 45 NE8d 917 (2015) (choice-of-law provision designating New York 
law overrides choice-of-law provisions of EPTL 3-5.1[b][2], which codi- 
fies common-law choice-of-law rule). 


New York courts generally apply contractual choice-of-law clauses 
only to substantive issues, Ministers and Missionaries Ben. Bd. v Snow, 
26 NY38d 466, 25 NYS38d 21, 45 NE3d 917 (2015); Education Resources 
Institute, Inc. v Piazza, 17 AD3d 513, 794 NYS2d 65 (2d Dept 2005); see 
Sears, Roebuck & Co. v Enco Associates, Inc., 43 NY2d 389, 401 NYS2d 
767, 372 NE2d 555 (1977); Melcher v Apollo Medical Fund Management 
L.L.C., 25 AD38d 482, 808 NYS2d 207 (1st Dept 2006). Since contractual 
choice-of-law provisions typically apply to only substantive issues, 
statutes of limitations are considered procedural because they are 
deemed to pertain to the remedy rather than the right, 2138747 Ontario, 
Inc. v Samsung C & T Corporation, 31 NY3d 372, 78 NYS3d 703, 103 
NE3d 774 (2018); Portfolio Recovery Associates, LLC v King, 14 NY3d 
410, 901 NYS2d 575, 927 NE2d 1059 (2010). The law of the forum 
normally determines whether a given question is one of substance or 
procedure, Tanges v Heidelberg North America, Inc., 98 NY2d 48, 687 
NYS2d 604, 710 NE2d 250 (1999). It should be noted that a contractual 
selection of forum does not determine which jurisdiction’s law should 
apply, Landmark Ventures, Inc. v Birger, 147 AD3d 497, 48 NYS3d 315 
(1st Dept 2017). 


EE. Jury Waiver Clauses 


Contractual provisions waiving the right to a jury trial are gener- 
ally enforceable, Uribe v Merchants Bank of New York, 227 AD2d 141, 
642 NYS2d 23 (1st Dept 1996); Barclays Bank of New York, N.A. v 
Heady Elec. Co., Inc., 174 AD2d 963, 571 NYS2d 650 (3d Dept 1991); 
Fordham University v Manufacturers Hanover Trust Co., 145 AD2d 
332, 5384 NYS2d 993 (1st Dept 1988). The right to a jury trial may even 
be waived in an instrument other than the agreement upon which the 
action is founded, Barclays Bank of New York, N.A. v Heady Elec. Co., 
supra; Franklin Nat. Bank of Long Island v Capobianco, 25 AD2d 445, 
266 NYS2d 961 (2d Dept 1966). However, jury waiver provisions are 
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inapplicable to claims of fraudulent inducement that challenge the va- 
lidity of the entire underlying agreement, J.P. Morgan Securities Inc. v 
Ader, 127 AD3d 506, 9 NYS3d 181 (1st Dept 2015); Wells Fargo Bank, 
Nat. Ass’n v Stargate Films, Inc., 18 AD3d 264, 795 NYS2d 18 (1st Dept 
2005). This principle applies wherever the allegations of fraudulent 
inducement, if proved, would void the agreement, including the jury 
waiver clause, J.P. Morgan Securities Inc. v Ader, supra. Even where a 
party alleging fraudulent inducement elects to bring an action for dam- 
ages rather than seeking rescission of a contract, the party is not neces- 
sarily precluded from challenging the validity of the contract for 
purposes of avoiding the jury waiver clause, J.P. Morgan Securities Inc. 
v Ader, supra; but see Kimi Jewelers, Inc. v Advance Burglar Alarm 
Systems, Inc., 161 AD2d 273, 555 NYS2d 51 (1st Dept 1990). 


FF. Novation 


“A novation can be raised as a defense to an action on an existing 
agreement where a new agreement extinguishes any obligations arising 
from the existing agreement. ‘A novation has four elements, each of 
which must be present to demonstrate a novation: (1) a previously valid 
obligation; (2) agreement of all parties to a new contract; (3) extinguish- 
ment of the old contract; and (4) a valid new contract. Grimaldi v Sangi, 
177 AD3d 1208, 113 NYS3d 771 (3d Dept 2019); Lambert v Schiller, 156 
AD3d 1285, 68 NYS3d 195 (3d Dept 2017). However, if a party breaches 
an existing contract, there can be no novation because the first element 
is negated, Lambert v Schiller, supra. The party claiming novation has 
the burden of establishing that it was the intent of the parties to effect 
a novation, Grimaldi v Sangi, supra; Warberg Opportunistic Trading 
Fund L.P. v GeoResources, Inc., 151 AD3d 465, 58 NYS3d 1 (1st Dept 
2017). The question of whether the parties intended a novation can be 
determined from the writings and conduct of the parties or, in certain 
cases, from the documents exclusively, Warberg Opportunistic Trading 
Fund L.P. v GeoResources, Inc., supra; Water Street Development Corp. 
v New York, 220 AD2d 289, 6382 NYS2d 544 (1st Dept 1995). 


GG. Indentures 


An indenture is a written agreement that bestows legal title of se- 
curities in a single trustee to protect the interests of individual inves- 
tors who may be numerous or unknown to each other, Cortlandt Street 
Recovery Corp. v Bonderman, 31 NY3d 30, 73 NYS3d 95, 96 NE3d 191 
(2018); Quadrant Structured Products Co., Ltd. v Vertin, 23 NY3d 549, 
992 NYS2d 687, 16 NE3d 1165 (2014); NMC Residual Ownership L.L.C. 
v U.S. Bank Nat. Ass’n, 153 AD3d 284, 60 NYS3d 110 (1st Dept 2017). 
Unlike an ordinary trustee, who owes common law duties beyond those 
in a trust agreement, an indenture trustee is more a stakeholder whose 
duties and obligations are exclusively defined by the terms of the 
indenture, Cortlandt Street Recovery Corp. v Bonderman, supra; NMC 
Residual Ownership L.L.C. v U.S. Bank Nat. Ass’n, supra; see Quadrant 
Structured Products Co., Ltd. v Vertin, supra. 


VIII. Statutory Consumer Protections 
The “plain English” law, GOL § 5-702, requires that residential 
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leases or contracts of sale of goods or services for personal, family or 
household purposes must be: “1. Written in a clear and coherent man- 
ner using words with common and everyday meanings; 2. Appropriately 
divided and captioned by its various sections.” The statute does not ap- 
ply to agreements involving amounts in excess of $50,000. Violation of 
the statute does not make the agreement void or voidable, nor does a 
violation constitute a defense to a suit seeking to enforce the agreement 
or to a suit based on a breach of the agreement. Violation of the statute 
does open the creditor, seller or lessor who violates the statute to a 
claim for any actual damages sustained plus $50. “The total class action 
penalty against any such creditor, seller or lessor shall not exceed” 
$10,000, GOL § 5-702(a). The good faith of the creditor, seller or lessor 
is a defense only to a suit seeking to impose penalties, id § 5-702(a)(2). 


CPLR 4544 requires that contracts for consumer transactions and 
residential leases be “clear and legible” and meet specified type size 
rules. Contracts not satisfying the statutory requirements may not be 
received in evidence in any trial, hearing or proceeding on behalf of the 
party who prepared the contract. “Consumer transaction” is defined as 
“a transaction wherein the money, property or service which is the 
subject of the transaction is primarily for personal, family or household 
purposes.” The statute’s coverage should not be extended beyond its 
express terms, Drelich v Kenlyn Homes, Inc., 86 AD2d 648, 446 NYS2d 
408 (2d Dept 1982) (requirements inapplicable to contract for construc- 
tion and sale of one-family dwelling). Provisions purporting to waive the 
requirements of CPLR 4544 are ineffective. 
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2. Quast CONTRACT 


a. RESTITUTION 


PJI 4:2. Contracts—Quasi Contract—Restitution— 
Unjust Enrichment 


As you have heard, the plaintiff AB claims that 
the defendant CD was unjustly enriched at AB’s 
expense in that [state plaintiffs claims]. The defen- 
dant CD denies AB’s claims and contends [state 
defendant’s contentions]. 


Unjust enrichment occurs when one person 
has obtained money, property or a benefit from 
[substitute where appropriate: as a result of the work 
or the efforts of] another person under such cir- 
cumstances that, in fairness and good conscience, 
the money, property or benefit should not be 
retained. In those circumstances, the law requires 
that person to repay, return to or compensate the 
other person. 


AB has the burden of proving that [state the facts 
on which the plaintiff bases (his, her, its) claim]. If you 
decide that CD did not [state the facts on which the 
plaintiff bases (his, her) claim], you will find for CD 
[add where appropriate: on this claim]. If you decide 
that [state the facts on which the plaintiff bases (his, 
her, its) claim], you will find that CD is liable to AB 
and you will go on to consider the value of the 
(property, benefit) CD obtained. 


[Where appropriate, set forth the parties’ contentions 
regarding the value of the property /benefit that defendant 
obtained as follows: AB contends (state plaintiff's 
contentions regarding value). CD contends (state 
defendant’s contentions regarding value). You will 
determine the value of the (property, benefit) 
based on the evidence you have heard.] [Where ap- 
propriate, set forth the legal rules for measuring the value 
of the particular type of property. | 


Comment 


Caveat 1: The law recognizes several quasi-contractual remedies. 
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This charge is for use in unjust enrichment cases. It may be adapted, 
however, for other remedies, including goods sold and delivered and 
quantum valebat (also called quantum valebant). For a charge on 
quantum meruit, see PJI 4:2.1. 


Caveat 2: Where the court is submitting to the jury causes of ac- 
tion for breach of contract and quasi-contract (i.e., quantum meruit, 
unjust enrichment), the court must charge the jury that plaintiff cannot 
recover on the latter if the jury finds that the parties entered into a 


contract that covers the same subject matter, Krigsfeld v Feldman, 115 
AD8d 712, 982 NYS2d 487 (2d Dept 2014). 


Based on Georgia Malone & Co., Inc. v Rieder, 19 NY3d 511, 950 
NYS2d 333, 973 NE2d 743 (2012); Mandarin Trading Ltd. v Wilden- 
stein, 16 NY3d 173, 919 NYS2d 465, 944 NE2d 1104 (2011); Bradkin v 
Leverton, 26 NY2d 192, 309 NYS2d 192, 257 NE2d 643 (1970); 3105 
Grand Corporation v New York, 288 NY 178, 42 NE2d 475 (1942); Whiting 
v Hudson Trust Co., 234 NY 394, 138 NE 33 (1923); Miller v Schloss, 
218 NY 400, 113 NE 337 (1916); see Grombach Productions v Waring, 
293 NY 609, 59 NE2d 425 (1944). Generally, see Restatement, Restitu- 
tion (First) §§ 1-159; Restatement (Third) Restitution §§ 1-18; 1 Willi- 
ston, Contracts (4th Ed) 25, § 1.6. 


An action for unjust enrichment is an equitable one sounding in 
quasi-contract and, thus, the court determines what facts, if proved, 
would result in unjust enrichment, see Donemar, Inc., v Molloy, 252 NY 
360, 169 NE 610 (1930); Miller v Schloss, 218 NY 400, 113 NE 337 
(1916); see E.J. Brooks Company v Cambridge Security Seals, 31 NY3d 
441 (2018). Once that determination is made, it is for the jury to 
determine whether the facts are as claimed, and whether there was 
actually a net benefit conferred on defendant, Wood Realty Trust v N. 
Storonske Cooperage Co., Inc., 229 AD2d 821, 646 NYS2d 410 (3d Dept 
1996). It should never be left for the jury to decide whether equitable 
considerations warrant a finding of unjust enrichment. The charge has 
been drafted to reflect that principle. 


An action to recover for unjust enrichment rests upon the equitable 
principle that a person shall not be allowed to enrich himself or herself 
unjustly or at the expense of another, Georgia Malone & Co., Inc. v 
Rieder, 19 NY3d 511, 950 NYS2d 333, 973 NE2d 743 (2012); Miller v 
Schloss, 218 NY 400, 113 NE 337 (1916), E.J. Brooks Company v 
Cambridge Security Seals, 31 NY3d 441 (2018), and sounds in restitu- 
tion or quasi-contract, Edelman v Starwood Capital Group, LLC, 70 
AD3d 246, 892 NYS2d 37 (1st Dept 2009): see J.T. Magen & Company, 
Inc. v Nissan North America, Inc., 178 AD3d 466, 113 NYS3d 702 (1st 
Dept 2019). The action is predicated on an obligation the law creates in 
the absence of an agreement, Pappas v Tzolis, 20 NY3d 228, 958 NYS2d 
656, 982 NE2d 576 (2012); Goldman v Metropolitan Life Ins. Co., 5 
NY3d 561, 807 NYS2d 583, 841 NE2d 742 (2005); see Corsello v Verizon 
New York, Inc., 18 NY8d 777, 944 NYS2d 732, 967 NE2d 1177 (2012); 
see E.J. Brooks Company v Cambridge Security Seals, 31 NY3d 441 
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(2018). The essential inquiry in unjust enrichment cases is whether it is 
against equity and good conscience to permit the defendant to retain 
what is sought to be recovered, Georgia Malone & Co., Inc. v Rieder, 
supra; Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 919 NYS2d 
465, 944 NE2d 1104 (2011); Paramount Film Distributing Corp. v State, 
30 NY2d 415, 334 NYS2d 388, 285 NE2d 695 (1972); see E.J. Brooks 
Co. v Cambridge Sec. Seals, supra. It is not necessary to show a wrong- 
ful act on defendant’s part, Simonds v Simonds, 45 NY2d 233, 408 
NYS2d 359, 380 NE2d 189 (1978). Unjust enrichment is not a catchall 
cause of action to be used when others fail, and it may not be asserted 
where it merely duplicates or replaces a conventional contract or tort 
claim, Corsello v Verizon New York, Inc., supra. It is available only in 
unusual situations when, although defendant has not breached a 
contract nor committed a recognized tort, circumstances create an equi- 
table obligation running from defendant to plaintiff, E.J.Brooks Co. v 
Cambridge Sec. Seals, supra; Simonds v Simonds, supra. A typical 
unjust enrichment case is one in which defendant, though guilty of no 
wrongdoing, has received money to which he or she is not entitled, id; 
Maya NY, LLC v Hagler, 106 AD3d 583, 965 NYS2d 475 (1st Dept 
2013); see Rossetti v Ambulatory Surgery Center of Brooklyn, LLC, 125 
AD3d 548, 5 NYS3d 373 (1st Dept 2015) (defendant’s principals forged 
plaintiffs name on loan documents to obtain loan funds). 


An action for restitution based on unjust enrichment requires a 
showing by plaintiff that (1) the other party was enriched, (2) at 
plaintiffs expense, and (3) that it is against equity and good conscience 
to permit the other party to retain what is sought to be recovered, 
Georgia Malone & Co., Inc. v Rieder, 19 NY3d 511, 950 NYS2d 333, 973 
NE2d 743 (2012); Mandarin Trading Ltd. v Wildenstein, 16 NY3d 178, 
919 NYS2d 465, 944 NE2d 1104 (2011); Reingold v Bowins, 180 AD3d 
722, 119 NYS3d 487 (2d Dept 2020); State v International Asset 
Recovery Corp., 56 AD3d 849, 866 NYS2d 823 (3d Dept 2008); Baron v 
Pfizer, Inc., 42 AD3d 627, 840 NYS2d 445 (38d Dept 2007); Matter of 
Estate of Witbeck, 245 AD2d 848, 666 NYS2d 315 (3d Dept 1997); Wiener 
v Lazard Freres & Co., 241 AD2d 114, 672 NYS2d 8 (1st Dept 1998); 
Lake Erie Distributors, Inc. v Martlet Importing Co., Inc., 221 AD2d 
954, 634 NYS2d 599 (4th Dept 1995); Tarrytown House Condominiums, 
Inc. v Hainje, 161 AD2d 310, 555 NYS2d 83 (1st Dept 1990); Cohn v 
Rothman-Goodman Management Corp., 155 AD2d 579, 547 NYS2d 881 
(2d Dept 1989); see Paramount Film Distributing Corp. v State, 30 
NY2d 415, 334 NYS2d 388, 285 NE2d 695 (1972); Baker v Harrison, 
180 AD3d 1210, 120 NYS3d 191 (3d Dept 2020); DerOhannesian v 
Albany, 110 AD3d 1288, 975 NYS2d 188 (3d Dept 2013); Clifford R. 
Gray, Inc. v LeChase Const. Services, LLC, 31 AD3d 983, 819 NYS2d 
182 (3d Dept 2006); Wood Realty Trust v N. Storonske Cooperage Co., 
Inc., 229 AD2d 821, 646 NYS2d 410 (3d Dept 1996). The remedy is 
available whether the defendant obtained the money, property or bene- 
fit by wrongdoing, illegality or mistake, Citipostal, Inc. v Unistar 
Leasing, 283 AD2d 916, 724 NYS2d 555 (4th Dept 2001); see Parsa v 
State, 64 NY2d 143, 485 NYS2d 27, 474 NE2d 235 (1984); Hamlet at 
Willow Creek Development Co., LLC v Northeast Land Development 
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Corp., 64 AD3d 85, 878 NYS2d 97 (2d Dept 2009). To determine whether 
there has been an unjust enrichment, the inquiry must focus on the hu- 
man setting involved and not merely on the transaction in isolation, 
Mayer v Bishop, 158 AD2d 878, 551 NYS2d 673 (3d Dept 1990). 


The fact that the defendant received a benefit is itself insufficient; 
the plaintiff must show that the enrichment was unjust, Silipo v Wiley, 
1388 AD3d 1178, 30 NYS3d 716 (3d Dept 2016); Goel v Ramachandran, 
111 AD3d 783, 975 NYS2d 428 (2d Dept 2013); Wiener v Lazard Freres 
& Co., 241 AD2d 114, 672 NYS2d 8 (1st Dept 1998); Heller v Kurz, 228 
AD2d 263, 643 NYS2d 580 (1st Dept 1996); Mayer v Bishop, 158 AD2d 
878, 551 NYS2d 673 (3d Dept 1990); E. Williamson Roofing and Sheet 
Metal Co., Inc. v Parish, 1389 AD2d 97, 530 NYS2d 720 (4th Dept 1988); 
see Reingold v Bowins, 180 AD8d 722, 119 NYS3d 487 (2d Dept 2020); 
J.E. Capital, Inc. v Karp Family Associates, 285 AD2d 361, 726 NYS2d 
663 (1st Dept 2001); Outrigger Const. Co., Inc. v Bank Leumi Trust Co. 
of New York, 240 AD2d 382, 658 NYS2d 394 (2d Dept 1997). In 
determining whether relief is warranted for unjust enrichment, the 
courts consider whether the benefit has been conferred under a mistake 
of fact or law, whether the benefit remains with the defendant, whether 
there has been a change of position by the defendant and whether the 
defendant’s conduct was tortious, Silipo v Wiley, 138 AD3d 1178, 30 
NYS3d 716 (3d Dept 2016). 


To establish an unjust enrichment claim, plaintiff must establish 
that there was a relationship between the parties that could have caused 
reliance or inducement, Mandarin Trading Ltd. v Wildenstein, 16 NY3d 
173, 919 NYS2d 465, 944 NE2d 1104 (2011); see Sperry v Crompton 
Corp., 8 NY3d 204, 831 NYS2d 760, 863 NE2d 1012 (2007) (connection 
between parties too attenuated); Denenberg v Rosen, 71 AD3d 187, 897 
NYS2d 391 (1st Dept 2010) (same); State ex rel. Spitzer v Daicel Chemi- 
cal Industries, Ltd., 42 AD38d 301, 840 NYS2d 8 (1st Dept 2007) (same). 
It is not enough to show that defendant received a benefit, Joan Hansen 
& Co., Inc. v Everlast World’s Boxing Headquarters Corp., 296 AD2d 
103, 744 NYS2d 384 (1st Dept 2002). Rather, although privity is not 
required, Georgia Malone & Co., Inc. v Rieder, 19 NY3d 511, 950 NYS2d 
333, 973 NE2d 743 (2012), plaintiff must demonstrate that the services 
were performed for defendant, Joan Hansen & Co., Inc. v Everlast World 
Boxing Headquarters Corp., supra. In Georgia Malone & Co., Inc. v 
Rieder, supra, the Court found an insufficient relationship between 
plaintiff and defendant where plaintiff had produced “due diligence” 
research for a customer but was not paid in full, the customer sold the 
research to defendant and defendant then used the research for its own 
profit without compensating plaintiff. The Georgia Malone Court held 
that, in those circumstances, defendant’s awareness of plaintiffs role 
was not alone sufficient to establish the necessary relationship, at least 
where there was no allegation that defendant was aware of any 
confidentiality agreement that might have been breached or of any 
other wrongdoing on the customer’s part, id. The Georgia Malone Court 
further noted that the reference in Mandarin Trading Ltd. v Wilden- 
stein, supra, to the defendant’s lack of awareness of plaintiffs role was 
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dictum and should not be read to suggest that such awareness could 
give rise, without more, to the necessary relationship. Thus, where ser- 
vices have been performed at the behest of a party other than defendant, 
such as an insurance carrier, plaintiff must look to that party for 
recovery even though defendant may have benefited from the services, 
dent Services, Inc. v Cooper, 102 AD3d 645, 961 NYS2d 170 (2d Dept 
2013). 


Where the property of one person is used in discharging an obliga- 
tion owed by another or a lien upon the property of another under such 
circumstances that the other person would be unjustly enriched by the 
retention of the benefit thus conferred, the former is entitled to the po- 
sition of the obligee or lien holder, King v Pelkofski, 20 NY2d 326, 282 
NYS2d 753, 229 NE2d 435 (1967); see NYP Holdings, Inc. v McClier 
Corp., 65 AD3d 186, 881 NYS2d 407 (1st Dept 2009). 


The Restatement defines a cause of action for restitution as follows: 
“A person who has performed the duty of another by supplying things 
or services although acting without the other’s knowledge or consent, is 
entitled to restitution from the other if (a) he acted unofficiously and 
with intent to charge therefor, and (b) the things or services supplied 
were immediately necessary to satisfy the requirements of public 
decency, health or safety,” Restatement, Restitution (First) § 115; see 
New York v College Point Sports Ass’n, Inc., 61 AD3d 33, 876 NYS2d 
409 (2d Dept 2009); New York v Lead Industries Ass’n, Inc., 222 AD2d 
119, 644 NYS2d 919 (1st Dept 1996). Restitution is permitted, as well, 
where plaintiff, at defendant’s request, performed services for the bene- 
fit of a third person, Furgang v Lenefsky, Meier & Novod, 109 AD2d 
728, 486 NYS2d 46 (2d Dept 1985). 


The principles of restitution are based on theories of quasi-contract 
or implied in law contract, although, in fact, there is no contract at all, 
but an obligation created by law because defendant has obtained the 
money of plaintiff “under such circumstances that in equity and good 
conscience he ought not to retain it,” Miller v Schloss, 218 NY 400, 113 
NE 337 (1916); see Clark-Fitzpatrick, Inc. v Long Island R. Co., 70 
NY2d 382, 521 NYS2d 653, 516 NE2d 190 (1987); Farash v Sykes 
Datatronics, Inc., 59 NY2d 500, 465 NYS2d 917, 452 NE2d 1245 (1983); 
Daley v Erie, 71 AD3d 1398, 897 NYS2d 813 (4th Dept 2010); see E.J. 
Brooks Company v Cambridge Security Seals, 31 NY3d 441 (2018). 


Mistake of fact in conferring a benefit or making a payment is 
ground for restitution, Shapira v United Medical Service, Inc., 15 NY2d 
200, 257 NYS2d 150, 205 NE2d 293 (1965). Negligence on plaintiffs 
part in failing to discover the mistake of fact does not deprive plaintiff 
of a remedy, Kingston Bank v Eltinge, 40 NY 391 (1869); Matter of 
Agnew’s Will, 132 Misc 466, 230 NYS 519 (Sur 1928). 


At common law, the voluntary payment doctrine bars recovery of 
payments voluntarily made with full knowledge of the facts, Beltway 7 
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& Properties, Ltd. v Blackrock Realty Advisers, Inc., 167 AD3d 100, 90 
NYS3d 3 (1st Dept 2018); DRMAK Realty LLC v Progressive Credit 
Union, 133 AD3d 401, 18 NYS3d 618 (1st Dept 2015), even if made 
under a mistake of law, Dillon v U-A Columbia Cablevision of 
Westchester, Inc., 292 AD2d 25, 740 NYS2d 396 (2d Dept 2002), affd, 
100 NY2d 525, 760 NYS2d 726, 790 NE2d 1155 (2003); Gimbel Bros., 
Inc. v Brook Shopping Centers, Inc., 118 AD2d 532, 499 NYS2d 435 (2d 
Dept 1986); see Citicorp North America, Inc. v Fifth Ave. 58/59 Acquisi- 
tion Company, LLC, 70 AD3d 408, 895 NYS2d 39 (1st Dept 2010); see 
also W. Park Associates, Inc. v Everest Nat. Ins. Co., 113 AD3d 38, 975 
NYS2d 445 (2d Dept 2013). However, the rule has been modified by 
CPLR 3005 which provides: “When relief against a mistake is sought 

. ., relief shall not be denied merely because the mistake is one of law 
rather than one of fact.” See Beltway 7 & Properties, Ltd., v Blackrock 
Realty Advisers, Inc. supra. That provision does not place mistake of 
law, in all respects, on a parity with mistake of fact, but gives the court 
power to act in appropriate cases involving mistake of law, Mercury 
Mach. Importing Corp. v New York, 3 NY2d 418, 165 NYS2d 517, 144 
NE2d 400 (1957). In Symphony Space, Inc. v Pergola Properties, Inc., 
88 NY2d 466, 646 NYS2d 641, 669 NE2d 799 (1996), the Court of Ap- 
peals held that CPLR 3005 does not permit cancellation of an agree- 
ment because of a mere misreading of the law by a party. Thus, where 
the mistake amounts to nothing more than a misunderstanding of the 
applicable law, CPLR 3005 does not direct undoing transaction, 
Symphony Space, Inc. v Pergola Properties, Inc., supra. Similarly, a 
misreading or failure to read the terms of the contract does not serve as 
a basis for rescission or reformation, Goldberg v Manufacturers Life 
Ins. Co., 242 AD2d 175, 672 NYS2d 39 (1st Dept 1998). 


The voluntary payment doctrine only bars recovery of payments 
made in the absence of fraud, Pike v New York Life Ins. Co., 72 AD3d 
1043, 901 NYS2d 76 (2d Dept 2010); see Beltway 7 & Properties, Ltd. v 
Blackrock Realty Advisers, Inc., 167 AD3d 100, 90 NYS3d 3 (1st Dept 
2018). The voluntary payment doctrine also does not bar recovery of a 
payment that was made under economic duress or under protest, Kilpat- 
rick v Germania Life Ins. Co., 183 NY 163, 75 NE 1124 (1905); see 
DRMAK Realty LLC v Progressive Credit Union, 133 AD8d 401, 18 
NYS3d 618 (1st Dept 2015). The onus is on the party contesting the vol- 
untary payment to do so at the time of demand and litigate the issue 
before payment, Beltway 7 & Properties, Ltd., v Blackrock Realty Advis- 
ers, Inc. supra. However, the doctrine can be overcome by timely protest, 
but the party must provide more than conclusory statements that it in 
fact protested when it made the purportedly unlawful payments, id. 
(plaintiffs failed to produce evidence showing how it protested, to whom 
it communicated such protests, and of the protest itself). 


Economic duress may be found where the payor was deprived of a 
meaningful choice, DRMAK Realty LLC v Progressive Credit Union, 
133 AD38d 401, 18 NYS3d 618 (1st Dept 2015). Even a sophisticated 
purchaser may be subject to economic duress, id. Economic duress ex- 
ists where a party is compelled to agree to terms set by another party 
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because of a wrongful threat by the other party that prevents a party 
from exercising its free will, Beltway 7 & Properties, Ltd. v Blackrock 
Realty Advisers, Inc., 167 AD3d 100, 90 NYS3d 3 (1st Dept 2018). Thus, 
a claim of economic duress has two prongs: whether the party demand- 
ing payment had a lawful right to demand payment, that is, based on 
rights contained in the relevant agreement, and second, if it was not 
lawful, whether the demand for payment placed the payor in a position 
such that it had no choice but to accede and make the payment, id. The 
possibility, or even fear, of litigation is not enough to establish duress, 
id. Moreover, the party seeking to establish duress must establish that 
it did not ratify the purportedly wrongful payment by waiting too long 
to seek recovery, id.; see Austin Instrument, Inc. v Loral Corp., 29 
NY2d 124, 324 NYS2d 22, 272 NE2d 533 (1971). Where a plaintiff failed 
to allege any set of facts justifying its decision to wait nearly two years 
to seek repayment and thereafter invoked duress only after defendants 
asserted the voluntary payment doctrine, the complaint was properly 
dismissed, Beltway 7 & Properties, Ltd. v Blackrock Realty Advisers, 
Inc., supra. 


A benefit conferred under a contract unenforceable under the Stat- 
ute of Frauds may be recovered in quasi contract if the other party is in 
default, Harmon v Alfred Peats Co., 243 NY 473, 154 NE 314 (1926); 
Galvin v Prentice, 45 NY 162 (1871); Moors v Hall, 143 AD2d 336, 532 
NYS2d 412 (2d Dept 1988); Restatement (Second), Contracts, § 375, but 
not if the other party is willing to carry out the contract, Keystone 
Hardware Corporation v Tague, 246 NY 79, 158 NE 27 (1927). Unjust 
enrichment is available where the plaintiff is not attempting to enforce 
an oral contract that is barred by the statute of frauds but is instead 
seeking to recover the amount by which the defendant was enriched, 
Castellotti v Free, 138 AD3d 198, 27 NYS3d 507 (1st Dept 2016). 


Where a contract is unenforceable as induced by fraud, the 
defrauded party may recover the benefits conferred in an action in 


quantum meruit, Taylor & Jennings, Inc. v Bellino Bros. Const. Co., 
Inc., 106 AD2d 779, 483 NYS2d 813 (3d Dept 1984). 


Restitution is denied, because there is no unjust enrichment, when 
a benefit is conferred as a gift, Potter v Carpenter, 76 NY 157 (1879), or 
voluntarily or officiously without request, McNamee v Zimmett, 207 
App Div 60, 202 NYS 372 (3d Dept 1923), affd, 239 NY 602, 147 NE 
213 (1924); see Restatement, Restitution (First) § 2, or where an in- 
nocent recipient has materially changed his or her position in reliance 
on the benefit, Unger v Travel Arrangements, Inc., 25 AD2d 40, 266 
NYS2d 715 (1st Dept 1966); see Restatement, Restitution (First) §§ 64, 
69. Restitution is denied, notwithstanding enrichment of the recipient, 
to a contracting party who has partially performed the contract but has 
not rendered substantial performance, Jacob & Youngs v Kent, 230 NY 
239, 129 NE 889 (1921); Steel Storage & Elevator Const. Co. v Stock, 
225 NY 173, 121 NE 786 (1919); Smith v Brady, 17 NY 173 (1858); 
Central School Dist. No. 3 of Towns of Amherst Et Al., Erie County v 
Insurance Co. of North America, 55 AD2d 1021, 391 NYS2d 492 (4th 
Dept 1977), aff'd, 43 NY2d 878, 403 NYS2d 496, 374 NE2d 393 (1978). 
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General Business Law § 396-z, which relates to certain rights and 
responsibilities of rental car customers, does not provide a private right 
of action, Han v Hertz Corp., 12 AD8d 195, 784 NYS2d 106 (1st Dept 
2004). Thus, no cause of action for restitution or quasi-contract lies 
based upon a rental company’s alleged violation of the statute, id. 


Generally the statute of limitations period for a claim of unjust 
enrichment is six years, 37 Park Drive South, Inc. v Duffy, 68 AD3d 
1040, 881 NYS2d 481 (2d Dept 2009); see EMD Const. Corp. v New 
York City Dept. of Housing Preservation and Development, 70 AD3d 
893, 895 NYS2d 469 (2d Dept 2010); see also Maya NY, LLC v Hagler, 
106 AD3d 583, 965 NYS2d 475 (1st Dept 2013) (six-year statute of limi- 
tations applies where alternative unjust enrichment and breach of 
contract claims based on same facts). The statute of limitations for an 
unjust enrichment cause of action accrues upon the occurrence of the al- 
leged wrongful act giving rise to restitution, Kaufman v Cohen, 307 
AD2d 118, 760 NYS2d 157 (1st Dept 2003). An unjust enrichment claim 
is barred by the statute of limitations with respect to those things of 
value provided more than six years before commencing the action, Davis 
v Cornerstone Telephone Co., LLC, 61 AD3d 1315, 878 NYS2d 800 (3d 
Dept 2009). Unjust enrichment claims arising from tortious conduct are 
governed by a three-year limitations period, Board of Managers of 
Chelsea 19 Condominium v Chelsea 19 Associates, 73 AD3d 581, 905 
NYS2d 8 (1st Dept 2010); see Maya NY, LLC v Hagler, supra. 


Recovery in quasi contract may not be obtained where there is a 
valid enforceable contract between the parties as to the same subject 
matter and a conflict would result, IDT Corp. v Morgan Stanley Dean 
Witter & Co., 12 NY3d 132, 879 NYS2d 355, 907 NE2d 268 (2009); 
Goldman v Metropolitan Life Ins. Co., 5 NY3d 561, 807 NYS2d 583, 841 
NE2d 742 (2005); EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 799 
NYS2d 170, 832 NE2d 26 (2005); Clark-Fitzpatrick, Inc. v Long Island 
R. Co., 70 NY2d 382, 521 NYS2d 653, 516 NE2d 190 (1987); Metropoli- 
tan Life Ins. Co. v Noble Lowndes Intern., Inc., 192 AD2d 83, 600 NYS2d 
212 (1st Dept 1993), affd on other grounds, 84 NY2d 430, 618 NYS2d 
882, 643 NE2d 504 (1994); Krigsfeld v Feldman, 115 AD3d 712, 982 
NYS2d 487 (2d Dept 2014); Hamlet at Willow Creek Development Co., 
LLC v Northeast Land Development Corp., 64 AD3d 85, 878 NYS2d 97 
(2d Dept 2009); Steven Strong Development Corp. v Washington Medical 
Associates, 303 AD2d 878, 759 NYS2d 186 (3d Dept 2003); West End 
Interiors, Ltd. v Aim Const. & Contracting Corp., 286 AD2d 250, 729 
NYS2d 112 (1st Dept 2001); La Barte v Seneca Resources Corp., 285 
AD2d 974, 728 NYS2d 618 (4th Dept 2001); Trustco Bank New York v 
S/N Precision Enterprises Inc., 234 AD2d 665, 650 NYS2d 846 (8d Dept 
1996); see Polaris Venture Partners VI L.P. v AD-Venture Capital 
Partners L.P., 179 AD3d 548, 114 NYS3d 639 (1st Dept 2020). More- 
over, there can be no quasi contract claim against a third-party non- 
signatory to a contract that covers the subject matter of the claim, J.T. 
Magen & Company, Inc. v Nissan North America, Inc., 178 AD3d 466, 
113 NYS3d 702 (1st Dept 2019). 


However, causes of action covering both may be pleaded jointly, 
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Polley v Plainshun Corp., 8 AD2d 638, 186 NYS2d 295 (2d Dept 1959), 
and a party is not precluded from proceeding on both breach of contract 
and quasi-contract theories where there is a bona fide dispute as to the 
existence of a contract or where the contract does not cover the dispute 
in question, see Krigsfeld v Feldman, 115 AD3d 712, 982 NYS2d 487 
(2d Dept 2014); AHA Sales, Inc. v Creative Bath Products, Inc., 58 
AD3d 6, 867 NYS2d 169 (2d Dept 2008); Schwartz v Pierce, 57 AD3d 
1348, 870 NYS2d 161 (3d Dept 2008) (harmless error not to instruct 
jury on quantum meruit where there was a bona fide dispute as to the 
existence of a contract covering the issue but the jury found breach of 
contract, which would have precluded recovery in quantum meruit); 
Foster v Kovner, 44 AD3d 23, 840 NYS2d 328 (1st Dept 2007); Sergeants 
Benev. Ass’n Annuity Fund v Renck, 19 AD3d 107, 796 NYS2d 77 (1st 
Dept 2005); Zuccarini v Ziff-Davis Media, Inc., 306 AD2d 404, 762 
NYS2d 621 (2d Dept 2003); Curtis Properties Corp. v Greif Companies, 
236 AD2d 237, 653 NYS2d 569 (1st Dept 1997); see also First Frontier 
Pro Rodeo Circuit Finals LLC v PRCA First Frontier Circuit, 291 AD2d 
645, 737 NYS2d 694 (8d Dept 2002) (denying defendant’s motion for 
summary judgment dismissing unjust enrichment cause of action based 
on plaintiffs partial undertaking for future contract, notwithstanding 
plaintiffs breach of past contract). If the express contract is not proved, 
recovery may still be had for unjust enrichment, Smith v Kirkpatrick, 
305 NY 66, 111 NE2d 209 (1953) (ovrld on other grounds, O’Brien v 
Syracuse, 54 NY2d 353, 445 NYS2d 687, 429 NE2d 1158 (1981)), unless 
such recovery would violated express legal requirements, Bradkin v 
Leverton, 26 NY2d 192, 309 NYS2d 192, 257 NE2d 643 (1970); Minichiello 
v Royal Business Funds Corp., 18 NY2d 521, 277 NYS2d 268, 223 NE2d 
793 (1966); Kelly v Cohoes Housing Authority, 27 AD2d 463, 280 NYS2d 
250 (3d Dept 1967), affd, 23 NY2d 692, 296 NYS2d 139, 243 NE2d 746 
(1968); Albany Supply & Equipment Co. v Cohoes, 25 AD2d 700, 268 
NYS2d 42 (3d Dept 1966), aff'd, 18 NY2d 968, 278 NYS2d 207, 224 
NE2d 716 (1966). Further, a quantum meruit recovery is available 
where the defendant wrongfully terminated the contract, MCK Bldg. 
Associates, Inc. v St. Lawrence University, 301 AD2d 726, 754 NYS2d 
397 (3d Dept 2003). Where an express contract is void under the Stat- 
ute of Frauds, recovery may be had in the same action in quantum mer- 
uit, Davis & Mamber, Ltd. v Adrienne Vittadini, Inc., 212 AD2d 424, 
622 NYS2d 706 (1st Dept 1995); Mirchel v RMJ Securities Corp., 205 
AD2d 388, 613 NYS2d 876 (1st Dept 1994); see Geraldi v Melamid, 212 
AD2d 575, 622 NYS2d 742 (2d Dept 1995). 


A property owner is generally not liable to a subcontractor on a 
quasi-contract theory absent an agreement to pay the general contrac- 
tor’s debt or circumstances giving rise to such an obligation, M. Gold & 
Son, Inc. v A.J. Eckert Inc., 246 AD2d 746, 667 NYS2d 460 (3d Dept 
1998); Worlock Paving Corp. v Camperlino, 207 AD2d 975, 617 NYS2d 
87 (4th Dept 1994); Mariacher Contracting Co., Inc. v Kirst Const., Inc., 
187 AD2d 986, 590 NYS2d 613 (4th Dept 1992); Westinghouse Elec. 
Supply Co. v R.P. Brosseau and Co., 156 AD2d 851, 549 NYS2d 851 (3d 
Dept 1989); Contelmo’s Sand & Gravel, Inc. v J & J Milano, Inc., 96 
AD2d 1090, 467 NYS2d 55 (2d Dept 1983); Schuler-Haas Elec. Corp. v 
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Wager Const. Corp., 57 AD2d 707, 395 NYS2d 272 (4th Dept 1977); see 
Graystone Materials Inc. v Pyramid Champlain Co., 198 AD2d 740, 604 
NYS2d 295 (8d Dept 1993). 


Restoration by plaintiff of the benefits received is a condition to 
restitution of benefits conferred by plaintiff under a voidable contract, 
even though plaintiff sues at law based on plaintiffs own prior rescis- 
sion of the contract, Fitzgerald v Title Guarantee & Trust Co., 290 NY 
376, 49 NE2d 489 (1943). The common law required such restoration 
prior to action, but CPLR 3004 provides that with respect to a transac- 
tion that is void or voidable because of fraud, misrepresentation, 
mistake, duress, infancy or incompetency relief shall not be denied 
because of failure to tender before judgment restoration of such benefits, 
but the court may make tender a condition of its judgment or otherwise 
adjust the equities. 


The measure of plaintiffs recovery is “. . . what the defendant has 
received which in good conscience should belong to the plaintiff; and 
this may be either more or less than the amount of plaintiffs actual 
loss,” Prosser & Keeton, Torts (5th Ed) 673, § 94. In a case involving 
commercial bribery, plaintiff could on proper evidence recover the entire 
difference between the amount paid and the value received, Hearn v 
Schuchman, 150 App Div 476, 135 NYS 52 (1st Dept 1912). However, if 
only the amount of the bribe is proved, plaintiff will be permitted to re- 
cover that amount because it will be assumed that the amount paid was 
“loaded by the amount of the bribe,” Donemar, Inc., v Molloy, 252 NY 
360, 365, 169 NE 610 (1930). It is not always true that the value of 
what was received by defendant and what was lost by plaintiff are 
equal. So, where defendant tortiously acquired the benefit defendant 
will be required to pay all that plaintiff lost although it is more than 
defendant received, and will also be deprived of any profit from 
defendant’s subsequent dealing with it, Restatement, Restitution (First) 
Measure of Recovery, Introductory Note, p 596. On the other hand, the 
amount required to be returned may be less than that received. So, an 
agent who retains part of the amount received as a commission and 
pays over the balance to the principal in accordance with the agency 
will be required to return only the amount retained as commission, 
Unger v Travel Arrangements, Inc., 25 AD2d 40, 266 NYS2d 715 (1st 
Dept 1966). Moreover, where the penalty imposed by requiring full 
restitution is “so disproportionately heavy as to offend conscience” the 
court may fashion a lesser rule of damages, Gerzof v Sweeney, 22 NY2d 
297, 306, 292 NYS2d 640, 240, 239 NE2d 521 (1968). A party is entitled 
as a matter of right to pre-verdict interest in actions based on contracts 
implied in law and quasi-contracts, Frederick v Clark, 162 AD2d 863, 
557 NYS2d 765 (3d Dept 1990). For more detailed consideration of the 
measure of recovery, see Restatement, Restitution (First) §§ 150-158. 


Quantum Meruit 


In order to make out a claim in quantum meruit, plaintiff must es- 
tablish (1) the performance of the services in good faith, (2) the accep- 
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tance of the services by the person to whom they are rendered, (3) an 
expectation of compensation, and (4) the reasonable value of the ser- 
vices, Miranco Contracting, Inc. v Perel, 57 AD3d 956, 871 NYS2d 310 
(2d Dept 2008) (actual job costs plus an allowance for overhead and 
profit minus amounts paid); Capital Heat, Inc. v Buchheit, 46 AD3d 
1419, 848 NYS2d 481 (4th Dept 2007); Soumayah v Minnelli, 41 AD3d 
390, 839 NYS2d 79 (1st Dept 2007); Heller v Kurz, 228 AD2d 2638, 643 
NYS2d 580 (1st Dept 1996); Curtis Properties Corp. v Greif Companies, 
212 AD2d 259, 628 NYS2d 628 (1st Dept 1995); Clark v Torian, 214 
AD2d 938, 625 NYS2d 370 (8d Dept 1995); Geraldi v Melamid, 212 
AD2d 575, 622 NYS2d 742 (2d Dept 1995); Martin H. Bauman Associ- 
ates, Inc. v H & M Intern. Transport, Inc., 171 AD2d 479, 567 NYS2d 
404 (1st Dept 1991); Moors v Hall, 143 AD2d 336, 532 NYS2d 412 (2d 
Dept 1988); see DerOhannesian v Albany, 110 AD3d 1288, 975 NYS2d 
188 (3d Dept 2013) (attorney’s quantum meruit claim dismissed because 
he did not perform his services in good faith and with a legitimate 
expectation of compensation from defendant); Estate of Goth v Tremble, 
59 AD3d 839, 873 NYS2d 364 (38d Dept 2009) (debtor not entitled to 
quantum meruit recovery where he did not expect to be paid for his ser- 
vices); Galbreath Riverbank, L.P. v Sheft & Sheft, 273 AD2d 35, 708 
NYS2d 117 (1st Dept 2000) (real estate broker entitled to quantum 
meruit recovery where broker, at tenant’s request, initiated settlement 
negotiations which laid the groundwork for eventual favorable lease 
termination); Douglas Const. Inc. v Marcais, 239 AD2d 803, 657 NYS2d 
835 (38d Dept 1997) (quantum meruit warranted where trial court found 
express contract had been abandoned by both parties, and where ser- 
vices and labor were rendered and materials furnished under circum- 
stances implying an understanding that there would be compensation); 
see also Skillgames, LLC v Brody, 1 AD3d 247, 767 NYS2d 418 (1st 
Dept 2003) (no recovery under quantum meruit where plaintiff provided 
money, as opposed to services, to defendant). The action is one at law if 
plaintiff seeks only money damages, TY Elec. Corp. v Delmonte, 101 
AD3d 1626, 956 NYS2d 727 (4th Dept 2012). 


Recovery on a quantum meruit claim is ordinarily limited to the 
reasonable value of the services rendered by plaintiff, Davis v 
Cornerstone Telephone Co., LLC, 78 AD3d 1263, 910 NYS2d 254 (3d 
Dept 2010); Collins Tuttle and Co., Inc. v Leucadia, Inc., 153 AD2d 526, 
544 NYS2d 604 (1st Dept 1989). A plaintiff asserting a valid claim in 
quantum meruit may recover the reasonable value of his or her perfor- 
mance whether or not defendant benefitted from the performance in 
any economic sense, Brennan Beer Gorman/Architects, LLP v Cappelli 
Enterprises, Inc., 85 AD3d 482, 925 NYS2d 25 (1st Dept 2011); Pulver 
Roofing Co., Inc. v SBLM Architects, P.C., 65 AD3d 826, 884 NYS2d 
802 (4th Dept 2009). However, there are circumstances in which other 
measures of damages may be considered, Empire Financial Services, 
Inc. v Bellantoni, 53 AD3d 1095, 861 NYS2d 898 (4th Dept 2008); Mayer 
v Bishop, 158 AD2d 878, 551 NYS2d 673 (3d Dept 1990); see Davis v 
Cornerstone Telephone Co., LLC, supra. Where defendant has received 
a benefit, but plaintiffs loss is difficult to measure, proper restitution is 
the amount by which the defendant is enriched, Mayer v Bishop, supra. 
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In construction cases, the customary method of calculating quantum 
meruit damages is to add an allowance for overhead and profits to actual 
job costs and to subtract any amounts paid, TY Elec. Corp. v Delmonte, 
101 AD3d 1626, 956 NYS2d 727 (4th Dept 2012); see S.J. Kula, Inc. v 
Carrier, 107 AD3d 1541, 967 NYS2d 804 (4th Dept 2013) (customary 
means of calculating quantum meruit damages in construction case 
adds job costs to profits and subtracts any amounts paid). 


An employee cannot ordinarily recover in quantum meruit the rea- 
sonable value of services rendered which fall outside the scope of duties 
of his or her employment, unless such services are so distinct from the 
duties of the employment and of such nature that it would be unreason- 
able for the employer to assume that they were rendered without 
expectation of further pay, Robinson v Munn, 238 NY 40, 143 NE 784 
(1924); Freedman v Pearlman, 271 AD2d 301, 706 NYS2d 405 (1st Dept 
2000). Whether a party had a reasonable expectation of compensation is 
a matter for the trier of fact to determine, Moors v Hall, 143 AD2d 336, 
532 NYS2d 412 (2d Dept 1988) (evidence was sufficient to support jury 
finding that plaintiff entitled to quantum meruit recovery for domestic 
services). 


The statute of limitations governing a cause of action for quantum 
meruit is six years, CPLR 213(2); Erdheim v Gelfman, 303 AD2d 714, 
757 NYS2d 320 (2d Dept 2003). Such a cause of action accrues on the 
date that final services were completed, Petracca v Petracca, 305 AD2d 
566, 760 NYS2d 513 (2d Dept 2003) (abrogated on other grounds by, 
Butler v Catinella, 58 AD3d 145, 868 NYS2d 101 (2d Dept 2008)). 


The following charge should be used in cases involving only 
quantum meruit: 


PJI 4:2.1 


As you have heard, the plaintiff AB claims [state 
plaintiff's claims, such as: (he, she, it) repaired the 
roof of CD’s house at CD’s request and was not paid 
for (his, her its) work]. The defendant CD denies 
AB’s claims and contends [state defendant’s conten- 
tions, such as: AB repaired the roof in return for a 
favor CD did for AB and AB did not expect to be 
paid]. 


When a person has performed work or services 
for another in good faith and with an expectation 
that (he, she, it) will be paid and the other person 
has accepted those services, the person who per- 
formed the services is entitled to be paid the rea- 
sonable value of those services. 
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AB has the burden of proving that [state the facts 
on which the plaintiff bases (his, her, its) claim]. If you 
decide that CD did not [state the facts on which the 
plaintiff bases (his, her) claim], you will find for CD 
[add where appropriate: on this claim]. If you decide 
that [state the facts on which the plaintiff bases (his, 
her, its) claim], you will find that CD is liable to AB 
and you will go on to consider the value of the 
(work, services) AB performed. 


AB contends (state plaintiff's contentions regarding 
the value of the work). CD contends (state defendant’s 
contentions regarding the value of the work). You will 
determine the value of AB’s (work, services) based 
on the evidence you have heard. 


Money Had and Received 


A cause of action for money had and received is one of quasi-contract 
or of contract implied-in-law, Board of Educ. of Cold Spring Harbor 
Cent. School Dist. v Rettaliata, 78 NY2d 128, 572 NYS2d 885, 576 
NE2d 716 (1991); Goel v Ramachandran, 111 AD3d 783, 975 NYS2d 
428 (2d Dept 2013); see Parsa v State, 64 NY2d 143, 485 NYS2d 27, 474 
NE2d 235 (1984). Having money that rightfully belongs to another cre- 
ates a debt, and wherever a debt exists without an express promise to 
pay, the law implies a promise, Byxbie v Wood, 24 NY 607 (1862); Goel 
v Ramachandran, supra. 


The essential elements of a cause of action for money had and 
received are (1) the defendant received money belonging to the plaintiff, 
(2) the defendant benefitted from receipt of the money, and (3) under 
principles of equity and good conscience, the defendant should not be 
permitted to keep the money, Torrance Const., Inc. v Jaques, 127 AD3d 
1261, 8 NYS3d 441 (3d Dept 2015); Goel v Ramachandran, 111 AD3d 
783, 975 NYS2d 428 (2d Dept 2013); see Matter of Estate of Witbeck, 
245 AD2d 848, 666 NYS2d 315 (3d Dept 1997). A showing of malice is 
not required, Litvinoff v Wright, 150 AD3d 714, 54 NYS38d 22 (2d Dept 
2017). The action depends upon equitable principles in the sense that 
broad considerations of right, justice and morality apply to it, Parsa v 
State, 64 NY2d 143, 485 NYS2d 27, 474 NE2d 235 (1984); Litvinoff v 
Wright, supra; Goel v Ramachandran, supra. A cause of action for 
money had and received was dismissed where the plaintiff did not 
identify a corpus of funds that belonged to him or was to be paid to him, 
Lebovits v Bassman, 120 AD3d 1198, 992 NYS2d 316 (2d Dept 2014). 


The existence of a valid and enforceable written contract governing 
a particular subject matter ordinarily precludes recovery in quasi- 
contract, such as a claim for money had and received, for events arising 
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out of the same subject matter, Melcher v Apollo Medical Fund Manage- 
ment L.L.C., 105 AD3d 15, 959 NYS2d 133 (1st Dept 2013); One Step 
Up, Ltd. v Webster Business Credit Corp., 87 AD3d 1, 925 NYS2d 61 
(1st Dept 2011). However, where there is a bona fide dispute as to the 
existence of a contract or the application of a contract in the dispute in 
issue, a plaintiff may proceed upon a theory of quasi- contract, such as a 
claim for money had and received, as well as breach of contract, and 
will not be required to elect his or her remedies, Goldman v Simon 
Property Group, Inc., 58 AD3d 208, 869 NYS2d 125 (2d Dept 2008). A 
cause of action for money had and received is not subject to the defense 
of the statute of frauds, Litvinoff v Wright, 150 AD3d 714, 54 NYS3d 22 
(2d Dept 2017). 


Constructive Trust 


A constructive trust, in the words of Judge Cardozo, “is the formula 
through which the conscience of equity finds expression. When property 
has been acquired in such circumstances that the holder of legal title 
may not in good conscience retain the beneficial interest, equity converts 
him to a trustee,” Beatty v Guggenheim Exploration Co., 225 NY 380, 
122 NE 378 (1919). The purpose of a constructive trust is to prevent 
unjust enrichment, Oakes v Muka, 69 AD3d 1139, 893 NYS2d 677 (3d 
Dept 2010); Simonds v Simonds, 45 NY2d 233, 408 NYS2d 359, 380 
NE2d 189 (1978); A.G. Homes, LLC v Gerstein, 52 AD3d 546, 860 
NYS2d 582 (2d Dept 2008). Generally there are four requirements for 
the imposition of a constructive trust: a confidential or fiduciary rela- 
tionship, a promise, a transfer in reliance upon the promise, and unjust 
enrichment, Simonds v Simonds, supra; Sharp v Kosmalski, 40 NY2d 
119, 386 NYS2d 72, 351 NE2d 721 (1976); Baker v Harrison, 180 AD3d 
1210, 120 NYS3d 191 (3d Dept 2020); Rafferty Sand & Gravel, LLC v 
Kalvaitis, 116 AD3d 1290, 984 NYS2d 462 (3d Dept 2014); Rock v Rock, 
100 AD3d 614, 953 NYS2d 165 (2d Dept 2012); A.G. Homes, LLC v 
Gerstein, supra; see Reingold v Bowins, 180 AD3d 722, 119 NYS3d 487 
(2d Dept 2020). These requirements are not rigidly applied, Simonds v 
Simonds, supra; Baker v Harrison, supra; Salatino v Salatino, 64 AD3d 
923, 881 NYS2d 721 (3d Dept 2009); A.G. Homes, LLC v Gerstein, supra; 
see Thomas v Thomas, 70 AD3d 588, 896 NYS2d 30 (1st Dept 2010). 
Thus, a constructive trust may still be imposed even if all of the ele- 
ments are not established, and the factors should be applied flexibly, 
Baker v Harrison, supra; Dee v Rakower, 112 AD3d 204, 976 NYS2d 
470 (2d Dept 2013). The element of transfer has been interpreted to 
include the expenditure of effort and resources in reliance on a promise 
to share a property interest, Baker v Harrison, supra; Rafferty Sand & 
Gravel, LLC v Kalvaitis, supra. Where a parent allegedly promised to 
convey real property to his son, the requirement of “a transfer in reli- 
ance” was not satisfied by the son’s payment of the property taxes, util- 
ity bills and maintenance costs over a 20-year period, since those 
expenditures could be considered rent for the use of the property and 
routine improvements of the son’s family residence, Rock v Rock, supra 
(denying imposition of constructive trust on real property but awarding 
son equitable lien equal to expenditures). An express promise is not 
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required to impose a constructive trust, Baker v Harrison, supra; The 
parties’ relationship and circumstances may be construed to suggest an 
implied promise and such a promise may be implied or inferred from 
from the very transaction itself, id. 


The statute of limitations for a cause of action to impose a construc- 
tive trust is six years and begins to accrue upon the occurrence of the 
wrongful act giving rise to a duty of restitution and not upon the 
discovery of the facts constituting the fraud, Zane v Minion, 63 AD3d 
1151, 882 NYS2d 255 (2d Dept 2009); Auffermann v Distl, 56 AD3d 
502, 867 NYS2d 527 (2d Dept 2008); see Tornheim v Tornheim, 67 
AD3d 775, 888 NYS2d 603 (2d Dept 2009). 
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b. NECESSARIES SUPPLIED TO A DEPENDENT CHILD 


PJI 4:3. Contracts—Quasi Contract—Necessaries 
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Supplied to a Dependent Child 


A parent is under an obligation to furnish 
necessaries for (his, her) minor child. If the parent 
neglects that duty any other person who supplies 
necessaries may recover from the parent the rea- 
sonable value of the necessaries (he, she) supplied 
to the child. 


Plaintiff AB seeks to recover the reasonable 
value of /state type of necessary as:/] clothing, medical 
services which AB claims (he, she) (supplied, 
provided) to defendant CD’s minor child. CD 
denies that the /specify items or services/ (supplied, 
provided) by AB were necessaries and further 
claims that (he, she) has (himself, herself) ad- 
equately supplied the /specify items or services/. AB 
has the burden of proving that the [specify items or 
services/ were in fact necessaries and that CD failed 
to (supply, provide) them. 


What is necessary for a child’s maintenance 
depends upon the parent’s financial situation and 
condition in life and the child’s reasonable needs. 
Goods or services that might be considered neces- 
saries in a well-to-do family may not be necessar- 
ies in a family of limited income. Therefore, in 
determining whether the [specify items or services] 
(supplied, provided) are necessaries you will take 
into consideration the evidence regarding CD’s 
financial circumstances. 


If you find that the /specify items or services/ (sup- 
plied, provided) by AB were not necessaries, or 
that CD (supplied, provided) the /specify items or ser- 
vices/ or money for the [specify items or services/ in an 
amount sufficient for the child’s reasonable needs 
in accordance with the family’s financial situation, 
you will find for CD. If you find that some or all of 
the /specify items or services] (supplied, provided) by 
AB were necessaries, and if you further find that 
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CD failed to (supply, provide) such [specify items or 
services/ or a sufficient amount of money to pay for 
such /specify items or services], you will find for AB in 
the amount of the reasonable value of such items 
or services as you find were necessaries. 


Comment 


Based on Laumeier v Laumeier, 237 NY 357, 143 NE 219 (1924); 
De Brauwere v De Brauwere, 203 NY 460, 96 NE 722 (1911); see Medical 
Business Associates, Inc. v Steiner, 183 AD2d 86, 588 NYS2d 890 (2d 
Dept 1992); Our Lady of Lourdes Memorial Hosp., Inc. v Frey, 152 
AD2d 73, 548 NYS2d 109 (3d Dept 1989); and see generally 46 NYJur2d, 
Domestic Relations §§ 938, 939; 67 CJS 697, Parent & Child § 16; Re- 
statement, Restitution § 113. The pattern charge deals with the liability 
of the parents for necessaries furnished a child; the liability of the child 
for such necessaries is considered later in this Comment; as to the li- 
ability of one spouse for necessaries furnished the other spouse, see PJI 
4:4; as to restitution generally, see PJI 4:2. 


The pattern charge assumes that there is no issue concerning the 
furnishing of the goods or services by plaintiff to the child, or that the 
defendant is in fact the child’s parent, or whether plaintiff supplied the 
goods or services voluntarily without expectation of reimbursement, or 
whether they were supplied in reliance on the credit of the child rather 
than the parent. If any such issue exists, the charge must be modified 
accordingly. 


Both parents have the obligation to support their children, Family 
Court Act §§ 412, 413; Tessler v Siegel, 59 AD2d 846, 399 NYS2d 218 
(1st Dept 1977); Carter v Carter, 58 AD2d 438, 397 NYS2d 88 (2d Dept 
1977). The obligation to support ends at age twenty-one, Bani-Esraili v 
Lerman, 69 NY2d 807, 513 NYS2d 382, 505 NE2d 947 (1987); Family 
Court Act § 413(1), even when the child is physically or mentally unable 
to support himself/herself, Family Court Act § 415; Beiter v Beiter, 142 
Misc2d 954, 539 NYS2d 271 (Sup 1989). 


The burden is on the plaintiff to show that the goods or services are 
necessaries, Gimbel Bros. v Steinman, 202 Misc 858, 114 NYS2d 603 
(Mun Ct 1952), that the parent failed adequately to supply them, see 
International Text-Book Co. v Connelly, 206 NY 188, 196, 99 NE 722 
(1912) (compare the cases cited in the Comment to PJI 4:4), and that 
they were supplied on the credit of the parent, rather than voluntarily 
or on the credit of the child. Whether the goods or services were sup- 
plied, whether they were necessaries, whether they were supplied with 
the expectation of payment and in reliance on the credit of the parent, 
and the fair and reasonable value of them, are all generally questions of 
fact, Lipton v Shapiro, 27 AD2d 656, 278 NYS2d 179 (1st Dept 1967); 
Siegel v Hodges, 24 AD2d 456, 260 NYS2d 405 (2d Dept 1965); Graham 
v Schleimer, 28 Misc 535, 59 NYS 689 (AppT 1899); see Kepecs v Lobel, 
23 AD2d 632, 256 NYS2d 864 (1st Dept 1965). 
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Necessaries include shelter, food, clothing, education and medical 
attention, Laumeier v Laumeier, 237 NY 357, 148 NE 219 (1924), as 
well as legal services, Friou v Gentes, 11 AD2d 124, 204 NYS2d 836 (2d 
Dept 1960); Griston v Stousland, 186 Misc 201, 60 NYS2d 118 (AppT 
1946). Whether the goods or services furnished are necessaries depends 
upon the circumstances of the case and cannot be determined by any 
hard and fast rule, Siegel & Hodges v Hodges, 20 Misc2d 2438, 191 
NYS2d 984 (Sup 1959), affd, 10 AD2d 646, 197 NYS2d 246 (2d Dept 
1960), affd, 9 NY2d 747, 214 NYS2d 452, 174 NE2d 533 (1961); Altman 
v Altman, 136 Misc2d 320, 518 NYS2d 763 (Sup 1987); Macfadden v 
Macfadden, 173 Misc 85, 17 NYS2d 118 (Sup 1939), rev'd on other 
grounds, 263 App Div 944, 33 NYS2d 815 (1st Dept 1942). The parent’s 
obligation is to be measured by his or her pecuniary ability, De Brauw- 
ere v De Brauwere, 203 NY 460, 96 NE 722 (1911); see Keller v Phillips, 
39 NY 351 (1868); Patino v Patino, 195 Misc 887, 90 NYS2d 798 (Sup 
1949), aff'd, 278 App Div 756, 103 NYS2d 1020 (1st Dept 1951), affd, 
303 NY 999, 106 NE2d 276 (1952). 


The support provisions of a separation agreement or stipulation of 
settlement do not determine the child’s rights, Boden v Boden, 42 NY2d 
210, 397 NYS2d 701, 366 NE2d 791 (1977); Priolo v Priolo, 211 AD2d 
627, 621 NYS2d 367 (2d Dept 1995); Pecora v Cerillo, 207 AD2d 215, 
621 NYS2d 363 (2d Dept 1995); Moat v Moat, 27 AD2d 895, 277 NYS2d 
921 (38d Dept 1967); see Family Court Act § 418, and recovery may be 
had for necessaries supplied notwithstanding such an agreement, 
Weinberger v Weinberger, 231 NYS2d 521 (Sup 1962); Krieger v 
Krieger, 162 Misc 930, 296 NYS 261 (Mun Ct 1937), unless the amount 
provided for in the agreement is in fact adequate, Michigan Sanitarium 
& Benevolent Ass’n v Clayburgh, 145 Misc 403, 260 NYS 194 (NY City 
Ct 1932). The support provisions of a matrimonial decree do, however, 
fix the amount of the parent’s obligation for support of the child and 
when the parent complies with such a decree the parent cannot be held 
to have failed to supply necessaries, Horne v Horne, 22 NY2d 219, 292 
NYS2d 411, 239 NE2d 348 (1968); McManus v McManus, 39 AD2d 775, 
332 NYS2d 815 (2d Dept 1972); Friou v Gentes, 11 AD2d 124, 204 
NYS2d 836 (2d Dept 1960); Karminski v Karminski, 260 App Div 491, 
23 NYS2d 141 (1st Dept 1940); see Dravecka v Richard, 267 NY 180, 
196 NE 17 (1935); Golin v Cassese, 197 AD2d 608, 602 NYS2d 669 (2d 
Dept 1993). 


Reliance on the parent’s credit is also essential. If plaintiff supplied 
the necessaries voluntarily or on the credit of the child and with no 
expectation of receiving payment from the parent, plaintiff cannot re- 
cover from the parent, Siegel & Hodges v Hodges, 20 Misc2d 2438, 191 
NYS2d 984 (Sup 1959), aff'd, 10 AD2d 646, 197 NYS2d 246 (2d Dept 
1960), affd, 9 NY2d 747, 214 NYS2d 452, 174 NE2d 533 (1961); Bloch v 
Ballin, 50 NYS2d 732 (Sup 1944), rev’d on other grounds, 268 App Div 
900, 51 NYS2d 753 (1st Dept 1944). Money advanced to the child may 
be recovered from the parent if it was not loaned on the credit of the 
child, was advanced for necessaries and was so spent, Kenny v 
Meislahn, 69 App Div 572, 75 NYS 81 (2d Dept 1902); see De Brauwere 
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v De Brauwere, 203 NY 460, 96 NE 722 (1911). The child rather than 
the parent will be liable for necessaries supplied at the child’s request 
and in reliance on the child’s credit, Siegel v Hodges, 24 AD2d 456, 260 
NYS2d 405 (2d Dept 1965); Siegel & Hodges v Hodges, supra; see 46 
NYJur2d Domestic Relations § 943, provided the child is not under the 
care of a parent who is able and willing to supply the child with neces- 
saries, International Text-Book Co. v Connelly, 206 NY 188, 99 NE 722 
(1912). 


The measure of recovery in an action for necessaries is the reason- 


able value of the goods or services supplied, Sultan v Misrahi, 47 Misc 
655, 94 NYS 519 (AppT 1905); 46 NYJur2d Domestic Relations, § 938. 
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c. NECESSARIES SUPPLIED TO SPOUSE 


PJI 4:4. Contracts—Quasi Contract—Necessaries 
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Supplied to a Spouse 


A (husband, wife) is required to furnish neces- 
saries to (his wife, her husband) unless (she, he) is 
living apart from (him, her) without justification. 
If (he, she) neglects that duty any person who sup- 
plies necessaries may recover from (him, her) the 
reasonable value of the necessaries supplied. 


[In order to avoid confusion, it is preferable to use 
names of parties. 


The plaintiff seeks to recover the reasonable 
value of (/state type of necessary, as:—/ clothing, medi- 
cal services) which the plaintiff claims were sup- 
plied to defendant’s (wife, husband). The parties 
agree that the defendant’s (wife, husband) is living 
apart from (him, her). The plaintiff claims that the 
defendant’s (wife, husband) is justified in living 
apart from (him, her) because the defendant (/state 
ground, as:—/ subjected (her, him) to cruel and 
inhuman treatment). The plaintiff further claims 
that the goods or services that the plaintiff sup- 
plied were necessaries, and that the defendant did 
not (supply, provide) such /specify goods or services] 
or the money for such items in an amount suf- 
ficient for (his wife’s, her husband’s) reasonable 
needs in accordance with the financial position of 
the husband and the wife. The defendant denies 
that (his wife, her husband) was justified in living 
apart from (him, her) and says that in fact (/state 
defendant’s claim, as:—/ abandonment). ((/Where ap- 
propriate, charge one or more of the following three 
sentences:/ Further, the defendant denies that the 
[specify goods or services] (supplied, provided) by the 
plaintiff were necessaries. Defendant also claims 
that (he, she) has adequately (supplied, provided) 
such /specify goods or services/. Defendant addition- 
ally claims that (his wife, her husband) has ade- 
quate resources to pay for [specify goods or services] 
(herself, himself).) 


CoNnTRACTS PJI 4:4 


The plaintiff has the burden of proof with re- 
spect to each of the questions you will have to 
consider. The first question for you to decide is: 
Was the defendant’s (wife, husband) justified in 
living apart from (him, her)? (/Define the claimed 
ground as:—/ The plaintiff claims that the defen- 
dant’s (wife, husband) is justified in living apart 
from (her, him) because the defendant subjected 
(him, her) to cruel and inhuman treatment. To con- 
stitute cruel and inhuman treatment, the conduct 
of the defendant must so endanger a spouse’s phys- 
ical or mental well-being as to make it either 
unsafe or improper to continue to live with the 
defendant.) If you find that the defendant’s (wife, 
husband) was not justified in living apart from 
(him, her), the plaintiff may not recover and you 
need proceed no further in your deliberations. If 
you find that the defendant’s (wife, husband) was 
justified in living apart from (him, her), you will 
next consider whether the /specify goods or services/ 
(provided, supplied) are necessaries. What is nec- 
essary depends upon the financial position of both 
the husband and the wife. Goods or services that 
might be considered necessary in a well-to-do fam- 
ily may not be necessary in a family of limited 
income. In deciding whether the goods or services 
(supplied, provided) are necessaries you will, 
therefore, take into consideration the evidence in 
regard to the total resources and income of the 
husband and wife. 


If you find that /specify goods or services] (sup- 
plied, provided) by the plaintiff were not necessar- 
ies, or that the defendant (supplied, provided) 
[specify goods or services] or money for such [specify 
goods or services] in an amount sufficient for (his 
wife’s, her husband’s) reasonable needs in accor- 
dance with the financial position of the husband 
and wife, the plaintiff may not recover. If you find 
that some or all of the /specify goods or services/ (sup- 
plied, provided) by the plaintiff were necessaries, 
and further find that the defendant failed to (sup- 
ply, provide) such /specify goods or services/ or money 
for such items in an amount sufficient to meet the 
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reasonable needs of (his wife, her husband), and 
that the (wife, husband) to whom the necessaries 
were (supplied, provided) did not have sufficient 
resources to pay for the items, the plaintiff may re- 
cover from the defendant the reasonable value of 
such /specify goods or services/ as you find were 
necessaries. 


Comment 


Based on Manufacturers Trust Co. v Gray, 278 NY 380, 16 NE2d 
373 (1938); De Brauwere v De Brauwere, 203 NY 460, 96 NE 722 (1911); 
Wanamaker v Weaver, 176 NY 75, 68 NE 1385 (1903); Goodale v 
Lawrence, 88 NY 513 (1882); Medical Business Associates, Inc. v 
Steiner, 183 AD2d 86, 588 NYS2d 890 (2d Dept 1992); Our Lady of 
Lourdes Memorial Hosp., Inc. v Frey, 152 AD2d 73, 548 NYS2d 109 (3d 
Dept 1989); see generally 46 NYJur2d Domestic Relations §§ 938-991. 
As to the definition of cruelty, see Domestic Relations Law § 170(1) and 
PJT 5233 


The pattern charge deals with the liability of a spouse in quasi- 
contract to a third party for necessaries furnished to the other spouse. 
As to the liability of a parent for necessaries furnished to a child, see 
PJI 4:3. To be distinguished from the implied in law obligation dealt 
with by the pattern charge is the situation in which one spouse has 
permitted the other spouse to act for him or her in dealing with 
tradespeople. From such conduct a contract to pay for the goods may be 
implied, but it would be immaterial in an action on such an implied in 
fact contract whether the items were necessaries, Wanamaker v Weaver, 
176 NY 75, 68 NE 135 (1908). 


Although the common law doctrine of necessaries only obligated a 
husband to furnish necessaries to his wife, the doctrine has been 
expanded to impose reciprocal obligations on spouses, Medical Business 
Associates, Inc. v Steiner, 183 AD2d 86, 588 NYS2d 890 (2d Dept 1992); 
Our Lady of Lourdes Memorial Hosp., Inc. v Frey, 152 AD2d 738, 548 
NYS2d 109 (8d Dept 1989); see Lichtman v Grossbard, 73 NY2d 792, 
537 NYS2d 19, 533 NE2d 1048 (1988), where the Court of Appeals 
discussed but did not decide the issue. The Second Department has 
refused to apply joint and several liability and has held that the spouse 
who has incurred the debt is primarily liable, Medical Business Associ- 
ates, Inc. v Steiner, supra. Thus, the non-debtor spouse is only liable if 
the spouse who incurred the debt has insufficient funds to pay the debt, 
id. In such a case, the charge would have to be modified accordingly. 


The pattern charge assumes that there is no issue concerning the 
furnishing of the goods or services by plaintiff to defendant’s spouse, or 
that the person to whom they were furnished was defendant’s spouse 
(or had been held out as a spouse, Frank v Carter, 219 NY 35, 113 NE 
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549 (1916)), or whether plaintiff supplied the goods or services volunta- 
rily without expectation of reimbursement, or whether they were sup- 
plied in reliance on the credit of the defendant. If any such issue exists, 
the charge must be modified accordingly. It will also have to be modified 
if there is no fact issue whether the spouse was justified in living apart, 
or if the parties are in fact living together. 


The burden is on the plaintiff to show that the goods or services the 
plaintiff supplied are necessaries, Grishaver v Grishaver, 225 NYS2d 
924 (Sup 1961); Gimbel Bros. v Steinman, 202 Misc 858, 114 NYS2d 
603 (Mun Ct 1952). Further, when the parties are separated, the burden 
is on the plaintiff to prove that the separation was without the fault of 
the defendant’s spouse, Constable v Rosener, 82 App Div 155, 81 NYS 
376 (1st Dept 1903), affd, 178 NY 587, 70 NE 1097 (1904); Cardozo v 
Gulack, 30 AD2d 42, 289 NYS2d 593 (1st Dept 1968). The burden is 
also on the plaintiff to prove that the defendant failed to suitably provide 
for his or her spouse where the spouse is living separately and in cases 
where the defendant spouse has given notice that further credit is not 
to be extended to his or her spouse, Keller v Phillips, 39 NY 351 (1868); 
B. Altman & Co. v Durland, 185 App Div 114, 173 NYS 62 (1st Dept 
1918); Farquharson v Brokaw, 67 Misc 277, 124 NYS 476 (Sup 1910), 
affd, 142 App Div 898, 126 NYS 1128 (2d Dept 1910). However, where 
the husband and wife are living together, the burden is on the defendant 
to show by way of defense that defendant has provided suitably for his 
or her spouse’s needs, Frank v Carter, 219 NY 35, 113 NE 549 (1916); 
Wanamaker v Weaver, 176 NY 75, 68 NE 135 (1903); B. Altman & Co. v 
Durland, supra; Gimbel Bros. v Steinman, supra. 


Whether the goods or services were supplied, whether they were 
necessaries, whether they were supplied with the then existing expecta- 
tion of payment and in reliance on the defendant’s obligation to pay or 
otherwise, are all generally questions of fact, Lipton v Shapiro, 27 AD2d 
656, 278 NYS2d 179 (1st Dept 1967); Kepecs v Lobel, 23 AD2d 632, 256 
NYS2d 864 (1st Dept 1965); see Wickstrom v Peck, 163 App Div 608, 
148 NYS 596 (1st Dept 1914). 


A spouse’s duty to furnish necessaries to the other spouse raises an 
implied in law obligation to pay the supplier of the necessaries, Frank v 
Carter, 219 NY 35, 113 NE 549 (1916); De Brauwere v De Brauwere, 
203 NY 460, 96 NE 722 (1911); Wanamaker v Weaver, 176 NY 75, 68 
NE 135 (1903), or one who advances money for the purchase of neces- 
saries, if the money is so applied, see Kenny v Meislahn, 69 App Div 
572, 75 NYS 81 (2d Dept 1902). 


Although the husband and wife are living apart, the duty continues 
in the absence of either an agreement or decree to the contrary, Hatch v 
Leonard, 165 NY 435, 59 NE 270 (1901); Gimbel Bros. v Steinman, 202 
Misc 858, 114 NYS2d 603 (Mun Ct 1952); Rochester General Hospital v 
Ingstrum, 171 Misc 288, 13 NY S2d 792 (Co Ct 1939); Pickhardt v Pratt, 
55 Misc 231, 105 NYS 236 (AppT 1907), provided the separation was 
without fault of the spouse for whom necessaries were furnished, Consta- 
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ble v Rosener, 82 App Div 155, 81 NYS 376 (1st Dept 1903), aff'd, 178 
NY 587, 70 NE 1097 (1904). An annulment on the ground of five years 
incurable mental illness does not terminate the obligation, Lichtenstein 
v Lichtenstein, 34 AD2d 945, 312 NYS2d 330 (1st Dept 1970); see Do- 
mestic Relations Law § 141. The obligation does terminate, however, 
when one spouse leaves the other without justification, Constable v 
Rosener, supra. Thus, the trial of an action for necessaries may include 
the same fault issues as a matrimonial action. As to such issues, see 
PJI 5:1 et seq. 


Necessaries include shelter, food, clothing and may include what- 
ever is necessary for the protection and support of the spouse “to 
preserve health, to promote comfort, either of body or mind, or to relieve 
distress,” Lanyon’s Detective Agency v Cochrane, 199 NYS 482 (NY 
City Ct 1923), such as telephone, gas, electric charges, gratuities, see 
Altman v Altman, 136 Misc2d 320, 518 NYS2d 763 (Sup 1987); New 
York Tel. Co. v Teichner, 69 Misc2d 135, 329 NYS2d 689 (Dist Ct 1972), 
and medical and psychiatric services, see Holtzman v Stutz, 125 AD2d 
640, 510 NYS2d 10 (2d Dept 1986); Altman v Altman, supra. 


Whether the goods or services furnished are necessaries depends 
upon the circumstances of each case and cannot be determined by any 
hard and fast rule, Wickstrom v Peck, 163 App Div 608, 148 NYS 596 
(1st Dept 1914). The standard of living and the financial status of the 
husband and wife affect the determination of what constitutes necessar- 
ies, see Keller v Phillips, 39 NY 351 (1868); Wickstrom v Peck, supra. 
The spouse’s obligation is to be measured by the husband’s and wife’s 
financial circumstances, De Brauwere v De Brauwere, 203 NY 460, 96 
NE 722 (1911); see Medical Business Associates, Inc. v Steiner, 183 
AD2d 86, 588 NYS2d 890 (2d Dept 1992); Our Lady of Lourdes Memorial 
Hosp., Inc. v Frey, 183 AD2d 994, 583 NYS2d 323 (3d Dept 1992). 


The adequacy of the defendant’s supply of necessaries or of funds 
with which to buy necessaries is, as noted above, an essential element 
of plaintiffs case when the husband and wife are living apart or the 
defendant has given notice that further credit is not to be extended to 
his or her spouse, but is a matter of defense when the husband and wife 
are living together. A spouse who is in fact adequately supplying his or 
her spouse’s needs has no implied in law obligation, Wanamaker v 
Weaver, 176 NY 75, 68 NE 135 (1903). The support provisions of a mat- 
rimonial decree fix the amount of the support obligation and when the 
spouse complies with such a decree, he or she cannot be held to have 
failed adequately to supply necessaries, Dravecko v Richard (State 
Report Title: Dravecka v Richard), 267 NY 180, 196 NE 17 (1935); Friou 
v Gentes, 11 AD2d 124, 204 NYS2d 836 (2d Dept 1960). Similarly, 
compliance with the support provisions of a valid separation agreement 
will bar plaintiffs recovery, Ashmead v Sullivan, 198 App Div 885, 191 
NYS 205 (1st Dept 1921); McLaughlin v McCanliss, 146 Misc 518, 262 
NYS 529 (Sup 1933), aff'd, 240 App Div 964, 268 NYS 912 (1st Dept 
1933); Matter of Levine’s Estate, 145 Misc 433, 260 NYS 403 (Sur 1932); 
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Matter of Freundlich’s Estate, 112 NYS2d 653 (Sur 1952), n o r; see 
Manufacturers Trust Co. v Gray, 278 NY 380, 16 NE2d 373 (1938); 
Landau v Kramer, 199 Misc 217, 102 NYS2d 468 (Sup 1951). 


Reliance on the spouse’s credit is sometimes said to be essential, al- 
though reliance has been treated as a flexible concept which is depen- 
dent upon differing circumstances, Our Lady of Lourdes Memorial 
Hosp., Inc. v Frey, 183 AD2d 994, 583 NYS2d 323 (3d Dept 1992). A 
creditor enjoys a rebuttable presumption that necessaries were 
furnished on the credit of the spouse, id; see Pickhardt v Pratt, 55 Misc 
231, 105 NYS 236 (AppT 1907) (presumption rebutted by affirmative 
proof that credit was extended by plaintiff to defendant’s wife 
personally). Whether or not credit was given exclusively to the 
defendant’s spouse is generally a question of fact, see Wickstrom v 
Peck, 163 App Div 608, 148 NYS 596 (1st Dept 1914) (fact that goods 
were billed in wife’s name does not prove as a matter of law that credit 
was extended to her); Wilder v Brokaw, 141 App Div 811, 126 NYS 932 
(2d Dept 1910). 


The measure of recovery in an action for necessaries is the reason- 


able or fair value of the goods or services given, Sultan v Misrahi, 47 
Misc 655, 94 NYS 519 (AppT 1905); 46 NYJur2d Domestic Relations, 
§ 938. 
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3. CONSENT 


a. FRAUD IN THE EXECUTION 
PJI 4:10. Contracts—Consent—Fraud In the Execution 


Plaintiff AB is suing to recover for personal 
injuries that AB claims were caused by the negli- 
gence of the defendant CD. CD contends that AB 
signed a release settling (his, her) claim against 
CD. AB agrees that the signature is (his, hers), but 
claims that CD represented to (him, her) that the 
paper was (/state claimed misrepresentation, as:]/ a 
claim form that CD’s insurance company required.) 
AB further contends that AB relied on CD’s repre- 
sentations and signed the paper without reading 
it, believing it to be (an insurance claim form). CD 
denies telling AB that the release was (an insur- 
ance claim form). 


Generally, a person who signs a document is 
bound to its terms whether (he, she) has read the 
document or not. There is an exception to that rule 
when the nature or contents of the document is 
intentionally misrepresented to (him, her) and (he, 
she) signs in reliance on that misrepresentation 
and under mistake as to the true nature or con- 
tents of the document. 


CD has the burden of proving, by a fair prepon- 
derance of the evidence, that CD did not state that 
the paper was [state claimed misrepresentation]. If you 
find that CD represented to AB that the document 
was an (insurance claim form), that AB relied on 
that representation and believed that (he, she) was 
signing an (insurance claim form), you will find for 
AB on this issue. If you find that CD did not repre- 
sent to AB that the document was an (insurance 
claim form) or that although CD did so represent, 
AB did not rely upon the representation in signing 
the document, you will find for CD. 


Comment 


Caveat 1: Where there is an issue of fact regarding materiality of 
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the misrepresentation or scienter, the Charge should be modified 
accordingly. 


Caveat 2: In a case where the document allegedly procured by 
fraud in the execution has been assigned in exchange for valuable 
consideration to a third party who is the plaintiff, the charge must be 
modified to reflect the fact that the negligence of the signer constitutes 
a defense to a claim of fraud in the execution, see infra this Comment. 


Based on First Nat. Bank of Odessa v Fazzari, 10 NY2d 394, 223 
NYS2d 4838, 179 NE2d 493 (1961); Farrington v Harlem Sav. Bank, 280 
NY 1, 19 NE2d 657 (1939); Pimpinello v Swift & Co., 253 NY 159, 170 
NE 530 (1930); Boxberger v New York, N.H. & H.R. Co., 237 NY 75, 142 
NE 357 (1923); Whipple v Brown Bros. Co., 225 NY 237, 121 NE 748 
(1919); Wilcox v American Telephone & Telegraph Co., 176 NY 115, 68 
NE 153 (1903); Page v Krekey, 137 NY 307, 33 NE 311 (1893); Chapman 
v Rose, 56 NY 137, 47 How Pr 18 (1874); and see generally UCC 
3-305(c); 12 Williston, Contracts (3rd Ed) §§ 1488, 1516; 2 Williston, 
Contracts (4th Ed) § 6:59; Restatement, Second, Contracts § 163; 17 
CJS 871 ff, 905, 937, Contracts §§ 137-139, 153, 166. 


Fraud in the execution, sometimes referred to as fraud in the 
factum, must be distinguished from fraud in the inducement, Mix v 
Neff, 99 AD2d 180, 473 NYS2d 31 (3d Dept 1984); see Smith v Ryan, 
191 NY 452, 84 NE 402 (1908). Fraud in the execution voids a contract, 
whereas fraud in the inducement makes it merely voidable, Matter of 
Liquidation of Union Indem. Ins. Co. of New York, 89 NY2d 94, 651 
NYS2d 383, 674 NE2d 313 (1996); Kelly Asphalt Block Co. v Barber 
Asphalt Paving Co., 211 NY 68, 105 NE 88 (1914); Dalessio v Kressler, 
6 AD3d 57, 773 NYS2d 434 (2d Dept 2004); Restatement, Second, 
Contracts § 163; 17 CJS 905, Contracts § 153. For a discussion of fraud 
in the inducement, see infra this Comment and see PJI 3:20 supra. 


Generally, the signer of an instrument is conclusively bound thereby 
even though “his mind never gave assent” to its terms, Lucio v Curran, 
2 NY2d 157, 157 NYS2d 948, 1389 NE2d 133 (1956); Amend v Hurley, 
293 NY 587, 59 NE2d 416 (1944); Matter of Stone’s Estate, 272 NY 121, 
5 NE2d 61 (1936); Pimpinello v Swift & Co., 253 NY 159, 170 NE 530 
(1930); Angerosa v White Co., 248 App Div 425, 290 NYS 204 (4th Dept 
1936), aff'd, 275 NY 524, 11 NE2d 325 (1937); Lansco Corp. v N.Y. 
Brauser Realty Corp., 63 AD3d 513, 881 NYS2d 74 (1st Dept 2009); 
Freda v McNamara, 254 AD2d 251, 678 NYS2d 135 (2d Dept 1998); 
Franzek v Calspan Corp., 78 AD2d 134, 434 NYS2d 288 (4th Dept 1980); 
James Talcott, Inc. v Wilson Hosiery Co., 32 AD2d 524, 299 NYS2d 460 
(1st Dept 1969); Knight v Kitchin, 237 App Div 506, 261 NYS 809 (4th 
Dept 1933). However, fraud in the execution, which makes the contract 
void, will be found where the contents or nature of the instrument have 
been intentionally misrepresented to the signer who signs in reliance on 
the representation and in the belief that the paper is of a different 
character, Whipple v Brown Bros. Co., 225 NY 237, 121 NE 748 (1919); 
Smith v Ryan, 191 NY 452, 84 NE 402 (1908); Chapman v Rose, 56 NY 
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137, 47 How Pr 13 (1874); Gallinger v Commercial Cas. Ins. Co., 224 
App Div 631, 232 NYS 49 (4th Dept 1928), affd, 250 NY 627, 166 NE 
349 (1929); Martin v Citibank, N.A., 64 AD3d 477, 883 NYS2d 483 (1st 
Dept 2009) (question of fact as to whether signer was provided with all 
of the pages of the agreement). Thus, the Court in Pimpinello v Swift & 
Co., 253 NY 159, 170 NE 530 (1930) said, “[if] the signer is illiterate, or 
blind, or ignorant of the alien language of the writing, and the contents 
thereof are misread or misrepresented to him by the other party, or 
even by a stranger, unless the signer be negligent, the writing is void”; 
see Moses v Carver, 254 App Div 402, 5 NYS2d 783 (3d Dept 1938) 
(fraud in the execution found even though the misrepresentation was 
innocently made); but see Nerey v Greenpoint Mortg. Funding, Inc., 144 
AD3d 646, 40 NYS3d 510 (2d Dept 2016) (presumption that signer 
knows and assents to contents of contract not avoided by signer’s in- 
ability to understand English where interpreter was present and signer 
made no effort to have documents translated). 


Whether the negligence of the signer bars relief as against the 
perpetrator of the fraud is not clear. There is some authority from 
earlier cases that the negligence of the signer will not bar relief against 
the perpetrator of the fraud, Wilcox v American Telephone & Telegraph 
Co., 176 NY 115, 68 NE 153 (1903); see Farrington v Harlem Sav. Bank, 
280 NY 1, 19 NE2d 657 (1939); Outcault Advertising Co. v Stratton, 
178 App Div 353, 164 NYS 792 (3d Dept 1917); Muller v Rosenblath, 
157 App Div 5138, 142 NYS 602 (2d Dept 1913); see also Whipple v 
Brown Bros. Co., 225 NY 237, 121 NE 748 (1919); 2 Williston, Contracts, 
(4th Ed) § 6:59. Although the statement from Pimpinello v Swift & Co., 
253 NY 159, 170 NE 530 (1930), quoted supra, seems inconsistent with 
the cited authorities, it should be noted that in Pimpinello, the perpetra- 
tor of the fraud was plaintiffs own attorney, not the other party to the 
release. Nevertheless, more recent Appellate Division cases indicate 
that negligence in failing to read the document does bar relief, see 
Nerey v Greenpoint Mortg. Funding, Inc., 144 AD3d 646, 40 NYS3d 510 
(2d Dept 2016) (parties who cannot read or do not understand English 
must make reasonable effort to have agreement read to them and are 
bound by their signatures unless contents of document were misread or 
misrepresented to them); Vulcan Power Co. v Munson, 89 AD3d 494, 
932 NYS2d 68 (1st Dept 2011); Sorenson v Bridge Capital Corp., 52 
AD8d 265, 861 NYS2d 280 (1st Dept 2008); Morby v Di Siena Associ- 
ates LPA, 291 AD2d 604, 737 NYS2d 678 (3d Dept 2002); Sofio v 
Hughes, 162 AD2d 518, 556 NYS2d 717 (2d Dept 1990); Daniel Gale 
Associates, Inc. v Hillcrest Estates, Ltd., 283 AD2d 386, 724 NYS2d 201 
(2d Dept 2001); Shklovskiy v Khan, 273 AD2d 371, 709 NYS2d 208 (2d 
Dept 2000); see also Dunn v Northgate Ford, Inc., 16 AD3d 875, 794 
NYS2d 449 (8d Dept 2005); Guerra v Astoria Generating Co., L.P., 8 
AD3d 617, 779 NYS2d 563 (2d Dept 2004). Dealing with the issue of 
defendant’s misrepresentations in inducing signature of the release, the 
Morby v DiSiena court declared that “[hlaving failed to read the release 
before signature, plaintiff cannot establish the essential element of jus- 
tifiable reliance,” id; see Dunn v Northgate Ford, Inc., supra; see also 
Touloumis v Chalem, 156 AD2d 230, 548 NYS2d 493 (1st Dept 1989). 
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Further, the principle that a person who negligently signs an agree- 
ment without reading it may not claim fraud in the execution even 
though he or she signed loose signature pages rather than pages that 
were attached to the agreement, Vulcan Power Co. v Munson, supra. 


When the document is transferred to a third party who takes it for 
value and without notice of the fraud, fraud in the execution is no 
defense to enforcement of the contract if the signer was negligent in 
signing, UCC 3-305(c) (negotiable instrument); First Nat. Bank of 
Odessa v Fazzari, 10 NY2d 394, 223 NYS2d 483, 179 NE2d 493 (1961) 
(negotiable instrument); Pimpinello v Swift & Co., 253 NY 159, 170 NE 
530 (1930) (release); Page v Krekey, 137 NY 307, 33 NE 311 (1893) 
(guaranty); see Wilcox v American Telephone & Telegraph Co., 176 NY 
115, 68 NE 153 (1903) (easement to property). It has been suggested 
that this rule does not apply to non-negotiable instruments and that as 
to them the signer’s negligence will not make him or her liable, 12 
Williston, Contracts (8rd Ed) § 1488; see Hulburt v Walker, 258 NY 8, 
179 NE 34 (1931) (the negotiable or non-negotiable nature of the instru- 
ment is a factor to be considered in determining whether the signer was 
negligent). However, since the reason for the rule is that where one of 
two innocent persons must suffer, the person who has created the op- 
portunity for a third person to commit a fraud must sustain the loss, 
Munnich v Jaffe, 164 App Div 30, 149 NYS 338 (2d Dept 1914), there is 
no sound reason for differentiating between negotiable and non- 
negotiable documents, Page v Krekey, supra. Of course, a third party 
who takes the document with notice of the misrepresentation cannot re- 
cover even though the signer was negligent, First National Bank of 
Odessa v Fazzari, supra. 


In cases where the negligence of the signer is relevant, the fact that 
the signer is illiterate, blind, or ignorant of the alien language of the 
writing is to be considered by the jury on the question of the signer’s 
negligence, Pimpinello v Swift & Co., 253 NY 159, 170 NE 530 (1930); 
Page v Krekey, 1387 NY 307, 33 NE 311 (1893). Despite such a disability 
the signer may be found negligent if he or she fails to ask someone who 
is nearby to read the instrument to the signer, First Nat. Bank of 
Odessa v Fazzari, 10 NY2d 394, 223 NYS2d 483, 179 NE2d 493 (1961); 
see Holcomb v TWR Express, Inc., 11 AD3d 513, 782 NYS2d 840 (2d 
Dept 2004); Maines Paper and Food Service Inc. v Adel, 256 AD2d 760, 
681 NYS2d 390 (3d Dept 1998); Sofio v Hughes, 162 AD2d 518, 556 
NYS2d 717 (2d Dept 1990); Federal Sav. and Loan Ins. Corp. v Dokkim 
Ltd., 142 AD2d 548, 530 NYS2d 216 (2d Dept 1988). If the signer could 
read the instrument, not to have read it constitutes negligence, Gillman 
v Chase Manhattan Bank, N.A., 73 NY2d 1, 537 NYS2d 787, 534 NE2d 
824 (1988); Pimpinello v Swift & Co., supra; Morris v Snappy Car 
Rental, Inc., 189 AD2d 115, 595 NYS2d 577 (4th Dept 1993), affd, 84 
NY2d 21, 614 NYS2d 362, 637 NE2d 253 (1994); Struhl v Travelers Ins. 
Co., 255 App Div 527, 7 NYS2d 881 (1st Dept 1938), aff'd, 281 NY 584, 
22 NE2d 162 (1939); Nadal v Childs Securities Corp., 18 AD2d 375, 239 
NYS2d 959 (1st Dept 1963), affd, 14 NY2d 672, 249 NYS2d 874, 198 
NE2d 905 (1964); Manufacturers and Traders Trust Co. v S.W.U. Associ- 
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ates, Inc., 105 AD2d 1118, 482 NYS2d 388 (4th Dept 1984); Sterling 
Nat. Bank & Trust Co. of New York v I.S.A. Merchandising Corp., 91 
AD2d 571, 457 NYS2d 58 (1st Dept 1982); Brian Wallach Agency, Inc. v 
Bank of New York, 75 AD2d 878, 428 NYS2d 280 (2d Dept 1980); 
Manufacturers & Traders Trust Co. v Commercial Door & Hardware, 
Inc., 51 AD2d 362, 381 NYS2d 709 (4th Dept 1976); White v Idsardi, 
253 App Div 96, 300 NYS 1239 (4th Dept 1937). 


Other factors to be considered in evaluating the signer’s negligence 
are listed in the Official Comment to UCC 3-305(c) and include the 
signer’s age, intelligence, education and business experience, the 
signer’s ability to read or to understand the language in which the doc- 
ument is written, the statements that were made to the signer and the 
signer’s reasons for relying on the person who made them, whether 
there was anyone present who could have read or explained the docu- 
ment to the signer, what other opportunities the signer had to obtain 
the information, and the apparent necessity, or lack thereof, for acting 
without delay. These factors would appear to be equally applicable 
whether the instrument is negotiable or non-negotiable. 


Burden of Proof 


In cases involving fraud in the execution, the burden of proof is on 
the proponent of the instrument, Fleming v Ponziani, 24 NY2d 105, 299 
NYS2d 134, 247 NE2d 114 (1969); Khalid v Scagnelli, 290 AD2d 352, 
736 NYS2d 374 (1st Dept 2002); Koo v Robert Koo Wine & Liquor, Inc., 
203 AD2d 180, 611 NYS2d 4 (ist Dept 1994); see Mix v Neff, 99 AD2d 
180, 473 NYS2d 31 (8d Dept 1984); but see Tajan v Pavia & Harcourt, 
257 AD2d 299, 693 NYS2d 544 (1st Dept 1999). In Mix v Neff, supra, in 
a comprehensive discussion, the court distinguishes void and voidable 
contracts. Fraud in the execution renders the contract void, with the 
burden on the party relying on the instrument, id. In contrast, fraud in 
the inducement, discussed later in this Comment, renders the contract 
voidable and the burden is on the party asserting fraud in the induce- 
ment, id. 


The standard of proof in fraud in the execution cases is preponder- 
ance of the evidence, Fleming v Ponziani, 24 NY2d 105, 299 NYS2d 134, 
247 NE2d 114 (1969); Koo v Robert Koo Wine & Liquor, Inc., 203 AD2d 
180, 611 NYS2d 4 (1st Dept 1994). In Fleming, the Court held that the 
defendant is aided by a presumption of regularity in execution, arising 
upon proof of the authenticity of plaintiff's signature, which shifts to 
plaintiff the burden of going forward with evidence of facts sufficient to 
void the release. Once plaintiff puts in some evidence, however, the 
presumption disappears and defendant must then present evidence to 
sustain his or her burden of proving the validity of the release, id. The 
jury need not be instructed concerning the presumption, but should be 
charged that the burden is on the defendant to prove valid execution of 
the release by a preponderance of the evidence, that is, that “plaintiff, 
when he signed the release, knew the legal effect of his act and intended 
the release to cover all injuries within its scope,” id. 
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As to negotiable instruments, UCC 3-307 places the burden on the 
party claiming on a note to establish the validity of the signature, but 
once the signature has been proved, the holder is entitled to recover 
“unless the defendant establishes a defense.” Since UCC 3-305(c) classi- 
fies fraud in the execution as a defense, the jury should be instructed, 
in an action on a negotiable instrument, that the burden of proof on the 
issues of misrepresentation and negligence is on defendant, although if 
either the genuineness of defendant’s signature or plaintiffs position as 
a holder in due course is disputed, the burden on those issues is on the 
plaintiff, UCC 3-307, subds (1) and (3). 


Fraud in the Inducement 


Fraud in the inducement exists when the signer knows the terms of 
the contract, assents to those terms, and intends to execute the contract, 
but the assent itself has been induced by fraudulent representation, 
Whipple v Brown Bros. Co., 225 NY 237, 121 NE 748 (1919). A claim for 
fraudulent inducement requires a knowing misrepresentation of mate- 
rial fact, intent to deceive another party and to induce that party to act 
on it, causing injury, Dalessio v Kressler, 6 AD3d 57, 773 NYS2d 434 
(2d Dept 2004); Sokolow, Dunaud, Mercadier & Carreras LLP v Lacher, 
299 AD2d 64, 747 NYS2d 441 (1st Dept 2002). There can be no claim for 
fraudulent inducement to enter an unenforceable contract, Clifford R. 
Gray, Inc. v LeChase Const. Services, LLC, 31 AD3d 983, 819 NYS2d 
182 (3d Dept 2006). 


The burden of proof is on the party asserting fraud in the induce- 
ment, Boxberger v New York, N.H. & H.R. Co., 2837 NY 75, 142 NE 357 
(1923); see also Foster v Parker, 282 App Div 766, 122 NYS2d 748 (2d 
Dept 1953), affd, 2 NY2d 848, 159 NYS2d 985, 140 NE2d 876 (1957); 
Hack v United Capital Corp., 247 AD2d 300, 669 NYS2d 280 (1st Dept 
1998); Structural Painting Corp. v Travelers Indem. Co., 88 AD2d 743, 
451 NYS2d 875 (3d Dept 1982). The burden of proof is clear and convinc- 
ing evidence, Chopp v Welbourne & Purdy Agency, Inc., 135 AD2d 958, 
522 NYS2d 367 (3d Dept 1987); Alio v Saponaro, 133 AD2d 887, 520 
NYS2d 245 (3d Dept 1987); Matter of Ball (SFX Broadcasting Inc.), 236 
AD2d 158, 665 NYS2d 444 (3d Dept 1997); Callahan v Miller, 194 AD2d 
904, 599 NYS2d 145 (3d Dept 1993); 10-162 Corp. v Tompkins Green 
Associates, 179 AD2d 450, 577 NYS2d 867 (1st Dept 1992); Mix v Neff, 
99 AD2d 180, 473 NYS2d 31 (8d Dept 1984); see Simcuski v Saeli, 44 
NY2d 442, 406 NYS2d 259, 377 NE2d 713 (1978); Matter of Gross, 242 
AD2d 333, 662 NYS2d 62 (2d Dept 1997); Paul J. Brooks Agency, Inc. v 
S.W.S. Const., Inc., 100 AD2d 740, 473 NYS2d 634 (4th Dept 1984); 
Banque Franco-Hellenique de Commerce Intern. et Maritime, S.A. v 
Christophides, 106 F3d 22 (2d Cir 1997); see also George Backer 
Management Corp. v Acme Quilting Co., Inc., 46 NY2d 211, 413 NYS2d 
135, 385 NE2d 1062 (1978) (“evidence of a very high order”); Torrence v 
Hastings, 178 AD2d 803, 577 NYS2d 701 (3d Dept 1991); Colonial 
Funding Corp. v Bon Jour Intern. Ltd., 148 AD2d 654, 5389 NYS2d 405 
(2d Dept 1989); Surlak v Surlak, 95 AD2d 371, 466 NYS2d 461 (2d Dept 
1983). For a charge on clear and convincing evidence, see PJI 1:64. 
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Fraud in the inducement justifying rescission was found where an 
insurance company failed to disclose its insolvency to a potential 
reinsurer, Matter of Liquidation of Union Indem. Ins. Co. of New York, 
89 NY2d 94, 651 NYS2d 383, 674 NE2d 313 (1996), and where a com- 
mercial tenant failed to disclose that it planned to use the premises to 
sell sexually explicit videotapes and materials, Sorbaro Co. v Capital 
Video Corp., 245 AD2d 364, 667 NYS2d 388 (2d Dept 1997). For discus- 
sion of the remedies available for fraud in the inducement, see Fitzger- 
ald v Title Guarantee & Trust Co., 290 NY 376, 49 NE2d 489 (1943); 
Gilbert v Rothschild, 280 NY 66, 19 NE2d 785 (1939); Byrnes v National 
Union Ins. Co., 34 AD2d 872, 310 NYS2d 781 (3d Dept 1970); see also 
CPLR 302(e) and CPLR 3004. 


Parol Evidence Rule 


While the parol evidence rule precludes the introduction of evidence 
that contradicts an apparently complete written contract, parol evi- 
dence may be introduced if fraud is shown, not to contradict or vary the 
writing, but to destroy it, Thomas v Scutt, 127 NY 133, 27 NE 961 
(1891); W.L. Christopher, Inc. v Seamen’s Bank for Sav., 144 AD2d 809, 
534 NYS2d 773 (8d Dept 1988); see Callanan v Powers, 199 NY 268, 92 
NE 747 (1910), even if plaintiff does not succeed on the fraud issue. 


Prenuptial Agreements 


In cases involving prenuptial agreements, the spouse contesting the 
agreement has the burden to establish a fact-based particularized 
inequality, Matter of Fizzinoglia, 26 NY3d 1031, 22 NYS3d 151, 43 
NE8d 361 (2015), at which point the burden shifts to the proponent of 
the agreement to disprove fraud or overreaching, Matter of Greiff, 92 
NY2d 341, 680 NYS2d 894, 703 NE2d 752 (1998). A fraudulent 
premarital promise to have children constitutes grounds for annulment, 
Sabbagh v Copti, 251 AD2d 149, 674 NYS2d 329 (1st Dept 1998). 
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b. Mutua Mistake 


PJI 4:11. Contracts—Consent—Mutual Mistake— 
Releases 


The plaintiff AB seeks to recover damages for 
([state claimed unknown injury, such as:—/ a fractured 
pelvis). AB admits that (he, she) signed a release 
settling (his, her) claim against the defendant CD 
for any injury “known or unknown”, but claims 
that at the time it was signed both AB and CD 
believed AB’s injuries to be (/state injuries it is 
claimed were known, such as:—/ bruises and contu- 
sions) and neither AB nor CD was aware of the ex- 
istence of (the pelvic fracture). CD contends that 
whether or not AB was aware of (the pelvic frac- 
ture), AB did know that (the bruises and contu- 
sions were to the pelvic area) and that AB and CD 
intended by the release to settle all claims arising 
from the incident which caused the (bruises and 
contusions) for whatever injuries then existed, 
whether known or unknown. 


Whether the release bars the present action 
depends upon the intention of the parties. If both 
parties assumed that the (bruises and contusions) 
were the only injuries and intended the release to 
cover those injuries only, then there was a mutual 
mistake as to what AB’s injuries in fact were and 
the release does not prohibit recovery for the 
(pelvic fracture) even though its terms cover 
“injuries known or unknown”. If, however, the par- 
ties intended to settle all possible claims including 
any then unknown, then the release prohibits 
recovery for the (pelvic fracture) even though AB 
was then unaware of its existence. AB has the 
burden of establishing, by clear and convincing 
evidence, that there was a mutual mistake. 


In deciding whether the release was intended 
to cover only the injuries then known, or was 
intended to cover whatever injuries might then ex- 
ist whether known or unknown, you will consider 
all of the facts and circumstances existing at the 
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time the release was signed, including (/use such of 
the following as the evidence warrants:—/ the amount 
paid to the plaintiff at the time and the relation- 
ship of that amount to the plaintiff's injuries and 
consequent expenses as then known, the language 
of the release, how long after the incident the 
release was signed, whether the plaintiff had been 
examined by a doctor of (his, her) own, whether 
the plaintiff had been examined by a doctor on 
behalf of the defendant, what was said to the 
plaintiff by the defendant’s representative about 
the plaintiff's injuries and about the release, the 
plaintiff's education and experience). 


If you find that AB has met (his, her) burden 
by establishing, by clear and convincing evidence, 
that both parties believed that the (bruises and 
contusions) were plaintiff's only injuries and that 
they intended the release to cover those injuries 
only, then the release does not prohibit recovery 
for the (pelvic fracture) and you will find for AB. If 
you find that AB has not met (his, her) burden by 
clear and convincing evidence, then the release 
prohibits recovery for the (pelvic fracture) and you 
will find for CD. 


Comment 


The illustrative fact situation used in the pattern charge is sug- 
gested by Landau v Hertz Drivurself Stations, 237 App Div 141, 260 
NYS 561 (1st Dept 1932). The charge is based upon that case and on 
Mangini v McClurg, 24 NY2d 556, 301 NYS2d 508, 249 NE2d 386 (1969); 
Viskovich v Walsh-Fuller-Slattery, 16 AD2d 67, 225 NYS2d 100 (1st 
Dept 1962), affd, 138 NY2d 1100, 246 NYS2d 632, 196 NE2d 267 (1963); 
Brown v Manshul Realty Corp., 271 App Div 222, 63 NYS2d 1 (1st Dept 
1946), aff'd, 299 NY 618, 86 NE2d 179 (1949); Yehle v New York Cent. 
R. Co., 267 App Div 301, 46 NYS2d 5 (4th Dept 1943), aff'd, 295 NY 
874, 67 NE2d 516 (1946); Le Francois v Hobart College, 31 NYS2d 200 
(Sup 1941), affd, 262 App Div 802, 28 NYS2d 744 (4th Dept 1941), affd, 
287 NY 638, 39 NE2d 271 (1941); Elson v Delaney, 47 AD2d 708, 365 
NYS2d 572 (4th Dept 1975); Rill v Darling, 21 AD2d 955, 251 NYS2d 
396 (8d Dept 1964); Duch v Giacquinto, 15 AD2d 20, 222 NYS2d 101 
(3d Dept 1961); Scheer v Long Island R. Co., 282 App Div 724, 122 
NYS2d 217 (2d Dept 1953); Barry v Lewis, 259 App Div 496, 20 NYS2d 
88 (4th Dept 1940); Evans v S. J. Groves & Sons Co., 315 F2d 335 (2d 
Cir 1963); and see generally, 6 Corbin, Contracts 181, § 1292; 76 CJS 
554, Release § 24; Annot: 13 ALR4th 686. The pattern charge is 
concerned with mutual mistake in release of a personal injury claim. 
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Mutual mistake in other contract situations involves different fac- 
tors, see Stache Investments Corporation v Ciolek, 174 AD3d 1393, 106 
NYS3d 458 (4th Dept 2019) (promissory note); Orange v Grier, 30 AD3d 
556, 817 NYS2d 146 (2d Dept 2006) (real property sales contract); 
Cheperuk v Liberty Mut. Fire Ins. Co., 263 AD2d 748, 693 NYS2d 304 
(3d Dept 1999) (fire insurance policy); Ebasco Constructors, Inc. v Aetna 
Ins. Co., 260 AD2d 287, 692 NYS2d 295 (1st Dept 1999) (insurance 
contracts); Capparelli v Vitiritti, 228 AD2d 403, 643 NYS2d 656 (2d 
Dept 1996) (promissory note); Arnold Herstand & Co., Inc. v Gallery: 
Gertrude Stein, Inc., 211 AD2d 77, 626 NYS2d 74 (1st Dept 1995) 
(consignment contract); Koffman v Smith, 191 AD2d 776, 594 NYS2d 
427 (3d Dept 1993) (real property lease); Ryan v Boucher, 144 AD2d 
144, 534 NYS2d 472 (3d Dept 1988) (real property sales contract); Brauer 
v Central Trust Co., 77 AD2d 239, 433 NYS2d 304 (4th Dept 1980) 
(unsatisfied judgment); 3 Corbin, Contracts 579 ff, §§ 597 ff; 1 Williston, 
Contracts (4th Ed) 49 ff §§ 1:20 ff, but such situations usually give rise 
to reformation or rescission actions that are tried without a jury, see 
Sarbro IX v State Office of General Services, 229 AD2d 910, 645 NYS2d 
212 (4th Dept 1996) (mutual mistake cannot support a cause of action 
for breach of contract; rather mutual mistake supports a cause of action 
for reformation or rescission). 


The purpose of reforming a contract on the basis of mutual mistake 
is to make a defective writing conform to the agreement of the parties 
upon which there was mutual assent, see Stache Investments Corpora- 
tion v Ciolek, 174 AD3d 1393, 106 NYS3d 458 (4th Dept 2019); Resort 
Sports Network Inc. v PH Ventures III, LLC, 67 AD3d 132, 886 NYS2d 
5 (1st Dept 2009); Speranza v Repro Lab Inc., 62 AD3d 49, 875 NYS2d 
449 (1st Dept 2009). In other words, the purpose of reformation is to 
restate the intended terms of an agreement when the writing that 
memorializes that agreement is at variance with the intent of the par- 
ties, George Backer Management Corp. v Acme Quilting Co., Inc., 46 
NY2d 211, 413 NYS2d 135, 385 NE2d 1062 (1978); Empery Asset 
Master, Ltd v AIT Therapeutics, Inc., 179 AD3d 443, 117 NYS3d 191 
(1st Dept 2020); see Warberg Opportunistic Trading Fund, L.P. v GeoRe- 
sources, Inc., 112 AD3d 78, 973 NYS2d 187 (1st Dept 2013). To reform a 
contract based on mistake, the plaintiff must establish by clear and 
convincing evidence that the contract was executed under mutual 
mistake or a unilateral mistake induced by the defendant’s fraudulent 
misrepresentation, Timber Rattlesnake, LLC v Devine, 117 AD3d 1291, 
986 NYS2d 278 (3d Dept 2014); Yu Han Young v Chiu, 49 AD3d 535, 
853 NYS2d 575 (2d Dept 2008); Vollbrecht v Jacobson, 40 AD3d 1243, 
838 NYS2d 188 (3d Dept 2007), or that would result in unjust enrich- 
ment of the plaintiff, Weissman v Bondy & Schloss, 230 AD2d 465, 660 
NYS2d 115 (1st Dept 1997); see Warberg Opportunistic Trading Fund, 
L.P. v GeoResources, Inc., supra; Thompson v McQueeney, 56 AD3d 
1254, 868 NYS2d 443 (4th Dept 2008); Greater New York Mut. Ins. Co. 
v United States Underwriters Ins. Co., 36 AD3d 441, 827 NYS2d 147 
(1st Dept 2007). In the case of mutual mistake, the parties have reached 
an oral agreement and, unknown to either, the signed writing does not 
express that agreement, Stache Investments Corporation v Ciolek, 
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supra; Greater New York Mut. Ins. Co. v United States Underwriters 
Ins. Co., supra. If the claim is not mutual mistake, but mistake on 
plaintiffs part and fraud or overreaching on defendant’s part, see Wacho- 
via Securities, LLC v Joseph, 56 AD3d 269, 866 NYS2d 651 (1st Dept 
2008), the charge must be modified accordingly. A party may not claim 
mistake, even a material mistake, to avoid the consequences of its own 
negligence, Scotts Co., LLC v Ace Indem. Ins. Co., 51 AD3d 445, 858 
NYS2d 121 (1st Dept 2008); see Parkchester South Condominium Inc. v 
Hernandez, 71 AD3d 503, 898 NYS2d 109 (1st Dept 2010). 


Reformation is available where there is no mistake about the agree- 
ment between the parties and the only mistake claimed pertains to the 
reduction of that agreement to writing; such a mistake, whether com- 
mitted by the scrivener or either party, no matter how it occurred, may 
be corrected to conform the written instrument to the agreement it was 
intended to embody, Nash v Kornblum, 12 NY2d 42, 234 NYS2d 697, 
186 NE2d 551 (1962); Born v Schrenkeisen, 110 NY 55, 17 NE 339 
(1888); Pitcher v Hennessey, 48 NY 415 (1872); 257 Park Ave. Associ- 
ates v Music Sales Corp., 24 AD3d 371, 806 NYS2d 535 (1st Dept 2005); 
Vasilakos v Gouvis, 296 AD2d 668, 745 NYS2d 132 (3d Dept 2002); see 
Simek v Cashin, 292 AD2d 439, 738 NYS2d 393 (2d Dept 2002); see also 
Slifka v Slifka, 177 AD3d 418, 111 NYS3d 301 (1st Dept 2019) (al- 
though reformation time-barred, court not prevented from correcting 
scrivener error to conform to intent of parties); 82-90 Broadway Realty 
Corp. v New York Supermarket, Inc., 154 AD38d 797, 62 NYS3d 186 (2d 
Dept 2017) Gn absence of claim for reformation, court may interpret 
contract to carry out intentions of parties by transporting, rejecting, or 
supplying words to make meaning of contract more clear); Comment to 
PJI 4:1(VD(A)(5). 


The doctrine of mutual mistake requires that the mistake exist at 
the time the contract is negotiated, Simkin v Blank, 19 NY3d 46, 945 
NYS2d 222, 968 NE2d 459 (2012); Matter of Liquidation of New York 
Agency and Other Assets of Bank of Credit and Commerce Intern., S.A., 
90 NY2d 410, 660 NYS2d 850, 683 NE2d 756 (1997); Gould v Board of 
Educ. of Sewanhaka Cent. High School Dist., 81 NY2d 446, 599 NYS2d 
787, 616 NE2d 142 (1993); Gulf Ins. Co. v Transatlantic Reinsurance 
Co., 69 AD3d 71, 886 NYS2d 133 (1st Dept 2009); Curry v Episcopal 
Health Services, Inc., 248 AD2d 662, 670 NYS2d 590 (2d Dept 1998); 
French v Quinn, 243 AD2d 792, 663 NYS2d 127 (8d Dept 1997); Schultz 
v Hourihan, 238 AD2d 818, 656 NYS2d 526 (8d Dept 1997); see Di 
Baggio v Provident Life and Cas. Ins. Co., 188 AD2d 510, 591 NYS2d 
191 (2d Dept 1992). Further, the mutual mistake must be substantial, 
Simkin v Blank, supra; Gould v Board of Educ. of Sewanhaka Cent. 
High School Dist., supra; Rodriguez v Mower, 56 AD3d 857, 866 NYS2d 
815 (3d Dept 2008); Adalian v Stuyvesant Plaza Inc., 288 AD2d 789, 
733 NYS2d 739 (38d Dept 2001); Schultz v Hourihan, supra; P.K. 
Development, Inc. v Elvem Development Corp., 226 AD2d 200, 640 
NYS2d 558 (1st Dept 1996); D’Agostino v Harding, 217 AD2d 835, 629 
NYS2d 524 (3d Dept 1995); Melia v Riina, 204 AD2d 955, 612 NYS2d 
506 (3d Dept 1994); see Lakshmi Grocery & Gas, Inc. v GRJH, Inc., 138 
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AD3d 1290, 30 NYS3d 743 (3d Dept 2016) (mutual mistake must be so 
substantial that there was no meeting of the parties’ minds); Carney v 
Carozza, 16 AD3d 867, 792 NYS2d 642 (3d Dept 2005) (same); see also 
Highmount Olympic Fund, LLC v PIPE Equity Partners, LLC, 93 AD3d 
444, 940 NYS2d 49 (1st Dept 2012) (no right of rescission or restitution 
where parties mutually mistaken as to valuation, as distinguished from 
subject of parties’ exchange). 


Unknown or future injuries may be released and a release so provid- 
ing will be binding if fairly and knowingly made, Farrington v Harlem 
Sav. Bank, 280 NY 1, 19 NE2d 657 (1939); Kirchner v New Home 
Sewing Mach. Co., 1385 NY 182, 31 NE 1104 (1892); Yehle v New York 
Cent. R. Co., 267 App Div 301, 46 NYS2d 5 (4th Dept 1943), affd, 295 
NY 874, 67 NE2d 516 (1946). When, however, a claim for such an injury 
is included in a release by mutual mistake and contrary to the intent of 
the parties, the release will not bar recovery, Cleary v Brooklyn Bus 
Corp., 262 App Div 896, 28 NYS2d 908 (2d Dept 1941); see Mangini v 
McClurg, 24 NY2d 556, 301 NYS2d 508, 249 NE2d 386 (1969); Kirchner 
v New Home Sewing Mach. Co., supra; Haynes v Garez, 304 AD2d 714, 
758 NYS2d 391 (2d Dept 2003). 


In determining the intent of the parties, the focus is on the clear 
language of the written release, Calavano v New York City Health & 
Hospitals Corp., 246 AD2d 317, 667 NYS2d 351 (1st Dept 1998) (valid- 
ity of release not determined by whether agreement was filed with court 
or whether final order approving settlement was entered), and on 
whether the agreement as expressed, in some material respect, does not 
represent the meeting of the minds of the parties, Gould v Board of 
Educ. of Sewanhaka Cent. High School Dist., 81 NY2d 446, 599 NYS2d 
787, 616 NE2d 142 (1993); Yehle v New York Cent. R. Co., 267 App Div 
301, 303, 46 NYS2d 5 (4th Dept 1943), affd, 295 NY 874, 67 NE2d 516 
(1946); Melia v Riina, 204 AD2d 955, 612 NYS2d 506 (3d Dept 1994); 
Steen v Bump, 233 AD2d 583, 649 NYS2d 731 (3d Dept 1996); see Weiss- 
man v Bondy & Schloss, 230 AD2d 465, 660 NYS2d 115 (1st Dept 1997). 
A release cannot be avoided when its terms were deliberately bargained 
for, and the result of no mere inadvertence, accident, mutual mistake or 
fraud, but followed deliberate, prolonged negotiation between the par- 
ties, Lucio v Curran, 2 NY2d 157, 157 NYS2d 948, 139 NE2d 133 (1956). 
To obtain relief, the mistake must be one of existing fact rather than 
opinion, Dominicis v United States Casualty Co., 132 App Div 553, 116 
NYS 975 (3d Dept 1909). Further, there must be evidence that the 
mistake involved a matter of mutual concern to the parties, Brauer v 
Central Trust Co., 77 AD2d 239, 433 NYS2d 304 (4th Dept 1980). 


There is a sharp distinction between injuries unknown to the par- 
ties and mistake as to the consequences of a known injury, Mangini v 
McClurg, 24 NY2d 556, 301 NYS2d 508, 249 NE2d 386 (1969); Schroeder 
v Connelly, 46 AD3d 1439, 848 NYS2d 789 (4th Dept 2007). Therefore, 
mutual mistake will not be found when the mistake is as to the future 
development or consequences of a known injury, as distinguished from 
the mistaken inclusion in the release of an unknown injury, Marchello 
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by Marchello v Lenox Hill Hosp., 107 AD2d 566, 483 NYS2d 305 (1st 
Dept 1985), affd, 65 NY2d 833, 493 NYS2d 128, 482 NE2d 924 (1985) 
(second degree burns known, foot drop held a consequence); Mack v 
Albee Press, 263 App Div 275, 32 NYS2d 231 (1st Dept 1942), affd, 288 
NY 6238, 42 NE2d 617 (1942) (bruised foot and diabetic condition known; 
leg amputation held a consequence); Finklea v Heim, 262 AD2d 1056, 
692 NYS2d 280 (4th Dept 1999) (back injury known, disc herniation 
held a consequence); Falconieri v A & A Discount Auto Rental, 262 
AD2d 446, 692 NYS2d 137 (2d Dept 1999) (bulging cervical disc known; 
consequences unknown); Calavano v New York City Health & Hospitals 
Corp., 246 AD2d 317, 667 NYS2d 351 (1st Dept 1998) (herniated disc 
known, emergency surgery for herniated disc held a consequence); 
Verstreate v Cohen, 242 AD2d 862, 662 NYS2d 337 (4th Dept 1997) 
(fractured wrist and thumb known, carpal tunnel syndrome held a con- 
sequence); Pressley v Rochester City School Dist., 234 AD2d 998, 652 
NYS2d 191 (4th Dept 1996); Galatioto v Hanes, 224 AD2d 923, 637 
NYS2d 888 (4th Dept 1996) (back injury known, herniated disc held a 
consequence). Additional cases discussing the distinction between 
injuries unknown to the parties and mistake as to the consequences of a 
known injury include Wirhowski v Hudson Armored Car & Courier 
Service, Inc., 221 AD2d 523, 683 NYS2d 603 (2d Dept 1995) (knee injury 
known, extent of injury held to be consequence); Romero v Khanijou, 
212 AD2d 769, 623 NYS2d 262 (2d Dept 1995) (concussion known; 
epilepsy held a consequence); DeQuatro v Zhen Yu Li, 211 AD2d 609, 
621 NYS2d 369 (2d Dept 1995) (back injury known; herniated disc held 
a consequence); Colonel v Targee Contracting Co., Inc., 65 AD2d 720, 
410 NYS2d 585 (1st Dept 1978) (abscessed toe known, gangrene held to 
be consequence); Flandorfer v Wilford, 25 AD2d 751, 269 NYS2d 159 
(2d Dept 1966) (back injury known; spinal fusion held a consequence); 
Moyer v Scholz, 22 AD2d 50, 253 NYS2d 483 (8d Dept 1964) (neck 
injury known; nerve root compression a consequence); Perry v Kingston 
City Transp. Corp., 19 AD2d 202, 241 NYS2d 579 (3d Dept 1963) (knee 
scar known; ulceration of scar area held a consequence); Gallo v 
Montenigro, 17 AD2d 935, 234 NYS2d 490 (1st Dept 1962) (back injury 
known; worsened condition held a consequence). Each of the last cited 
cases determined as a matter of law that the injury sued upon was a 
consequence of the injury known at the time the release was signed, but 
Mangini v McClurg, supra, indicated that on its facts a jury question on 
that issue was presented, see Haynes v Garez, 304 AD2d 714, 758 
NYS2d 391 (2d Dept 2003). Since the pattern charge does not cover the 
point, it must be modified in a case presenting a fact question on 
whether the injury was a consequence of the known injury. 


Generally it is a question for the trier of fact whether recovery for 
injuries existing but unknown at the time of release is barred, Brown v 
Manshul Realty Corp., 271 App Div 222, 63 NYS2d 1 (1st Dept 1946), 
affd, 299 NY 618, 86 NE2d 179 (1949) (only superficial injuries known 
when release was signed); Le Francois v Hobart College, 31 NYS2d 200 
(Sup 1941), aff'd, 262 App Div 802, 28 NYS2d 744 (4th Dept 1941), affd, 
287 NY 638, 39 NE2d 271 (1941) (laceration of face, contusion of arm, 
dizziness known when release signed; brain injury later found); Rill v 
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Darling, 21 AD2d 955, 251 NYS2d 396 (3d Dept 1964) (bruised knee 
known when release signed; aggravation of brain disease later found); 
Duch v Giacquinto, 15 AD2d 20, 222 NYS2d 101 (3d Dept 1961) (release 
signed two days after accident while plaintiff disoriented, bruised and 
in pain; strangulated hernia later found); Scheer v Long Island R. Co., 
282 App Div 724, 122 NYS2d 217 (2d Dept 1953) (release signed when 
knee and chest contusion known; testicle injury later found); Barry v 
Lewis, 259 App Div 496, 20 NYS2d 88 (4th Dept 1940) (bruises known 
when release signed without consideration; fractured rib and reactivated 
tuberculosis later found); Evans v S. J. Groves & Sons Co., 315 F2d 335 
(2d Cir 1963) (bump on head and dizziness known when release signed 
without consideration; thrombosis of left sinus and incompetency later 
found). For cases finding that the release did not bar recovery for un- 
known injuries, see Horn v Timmons, 180 AD2d 717, 580 NYS2d 364 
(2d Dept 1992) and Landau v Hertz Drivurself Stations, 237 App Div 
141, 260 NYS 561 (1st Dept 1932). 


While some courts indicate that the issue is whether the agreement 
was “fairly and knowingly made,” Farrington v Harlem Sav. Bank, 280 
NY 1, 19 NE2d 657 (1939); Haynes v Garez, 304 AD2d 714, 758 NYS2d 
391 (2d Dept 2003); Duch v Giacquinto, 15 AD2d 20, 222 NYS2d 101 
(3d Dept 1961); Finke v Iris Cab Corp., 1 AD2d 692, 147 NYS2d 548 (2d 
Dept 1955), the proper question for the jury appears to be what injuries 
the parties intended to cover, Mangini v McClurg, 24 NY2d 556, 301 
NYS2d 508, 249 NE2d 386 (1969); Fleming v Ponziani, 24 NY2d 105, 
299 NYS2d 134, 247 NE2d 114 (1969); Kirchner v New Home Sewing 
Mach. Co., 135 NY 182, 31 NE 1104 (1892); Viskovich v Walsh-Fuller- 
Slattery, 16 AD2d 67, 225 NYS2d 100 (1st Dept 1962), affd, 13 NY2d 
1100, 246 NYS2d 632, 196 NE2d 267 (1963); Barry v Lewis, 259 App 
Div 496, 20 NYS2d 88 (4th Dept 1940); see Yehle v New York Cent. R. 
Co., 267 App Div 301, 46 NYS2d 5 (4th Dept 1943), affd, 295 NY 874, 
67 NE2d 516 (1946); Rill v Darling, 21 AD2d 955, 251 NYS2d 396 (3d 
Dept 1964); Scheer v Long Island R. Co., 282 App Div 724, 122 NYS2d 
217 (2d Dept 1953). The pattern charge, therefore, states the issue in 
terms of intention and does not use the phrase “fairly and knowingly.” 


The list of factors to be considered by the jury in determining intent, 
set forth in the third paragraph of the pattern charge, is based upon the 
cases cited in the first paragraph of this Comment. An additional factor 
for the jury to consider, if warranted by the facts of the particular case, 
is the standard of conduct for execution of releases in hospitals embodied 
in Judiciary Law § 480, see Fleming v Ponziani, 24 NY2d 105, 299 
NYS2d 134, 247 NE2d 114 (1969); Rivera v Vickers, 72 AD2d 807, 421 
NYS2d 918 (2d Dept 1979). While the fact that the release expressly 
covers injuries known and unknown does not foreclose the question, Rill 
v Darling, 21 AD2d 955, 251 NYS2d 396 (3d Dept 1964); Barry v Lewis, 
259 App Div 496, 20 NYS2d 88 (4th Dept 1940); Evans v 8. J. Groves & 
Sons Co., 315 F2d 335 (2d Cir 1963), especially if the language is not 
called to plaintiffs attention, Barry v Lewis, supra, the presence of the 
language in the release appears to be a factor for the jury to consider, 
Kirchner v New Home Sewing Mach. Co., 1385 NY 182, 31 NE 1104 
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(1892). With respect to whether plaintiff had been examined by a doc- 
tor, it should be noted that the question to be considered by the jury is 
not what the doctor’s opinion was, but what plaintiff as a layperson 
knew about his or her injury, Le Francois v Hobart College, 31 NYS2d 
200 (Sup 1941), aff'd, 262 App Div 802, 28 NYS2d 744 (4th Dept 1941), 
affd, 287 NY 638, 39 NE2d 271 (1941), although what plaintiff was told 
about the doctor’s opinion bears on what plaintiff knew about the injury. 


Failure to prove existence of the unknown injury and the causal re- 
lationship between it and the accident constitutes a failure to prove 
mutual mistake, when the release issue is tried together with the merits 
of the case, Acevedo v New York, 15 AD2d 899, 225 NYS2d 584 (1st 
Dept 1962), affd, 17 NY2d 843, 271 NYS2d 281, 218 NE2d 322 (1966), 
but when the release is separately tried, neither the existence of the 
injury nor causal relationship is in issue, the question for the jury being 
whether, if injury and causal relationship be assumed, the release was 
intended to cover the injury, Yehle v New York Cent. R. Co., 267 App 
Div 301, 46 NYS2d 5 (4th Dept 1943), affd, 295 NY 874, 67 NE2d 516 
(1946); Le Francois v Hobart College, 31 NYS2d 200 (Sup 1941), affd, 
262 App Div 802, 28 NYS2d 744 (4th Dept 1941), aff'd, 287 NY 638, 39 
NE2d 271 (1941). Even though the release is separately tried, existence 
of the claimed unknown injury at the time the release was signed may, 
however, be relevant to the question of whether the injury was then in 
fact unknown, Evans v S. J. Groves & Sons Co., 315 F2d 335 (2d Cir 
1963). 


The burden is on the party alleging mutual mistake to prove it, 
Mangini v McClurg, 24 NY2d 556, 301 NYS2d 508, 249 NE2d 386 (1969); 
Migliore v Manzo, 28 AD3d 620, 813 NYS2d 762 (2d Dept 2006); Lacoparra 
v Bellino, 296 AD2d 480, 745 NYS2d 693 (2d Dept 2002); Hack v United 
Capital Corp., 247 AD2d 300, 669 NYS2d 280 (1st Dept 1998); Calavano 
v New York City Health & Hospitals Corp., 246 AD2d 317, 667 NYS2d 
351 (1st Dept 1998); Verstreate v Cohen, 242 AD2d 862, 662 NYS2d 337 
(4th Dept 1997); Hayes v Lipinski, 2839 AD2d 835, 657 NYS2d 529 (3d 
Dept 1997); Pressley v Rochester City School Dist., 234 AD2d 998, 652 
NYS2d 191 (4th Dept 1996); Mosberg v National Property Analyst, Inc., 
217 AD2d 482, 630 NYS2d 50 (1st Dept 1995); Carola v NKO Contract- 
ing Corp., 205 AD2d 931, 613 NYS2d 497 (3d Dept 1994), and, therefore, 
whether the complaint alleges the release and seeks to rescind it, or the 
release comes into the case by way of defense, plaintiff has the burden 
of proof, Mangini v McClurg, supra (complaint); Mosberg v National 
Property Analyst, Inc., supra (complaint); Touloumis v Chalem, 156 
AD2d 230, 548 NYS2d 493 (1st Dept 1989) (complaint); Becker v Marion, 
24 AD2d 659, 261 NYS2d 155 (8d Dept 1965) (complaint); Rill v Darling, 
21 AD2d 955, 251 NYS2d 396 (3d Dept 1964) (defense); Bellomo v 
Lincoln Sav. Bank of Brooklyn, 23 Misc2d 632, 201 NYS2d 24 (Sup 
1960) (complaint); see 19A NYJur2d 495, Compromise, Accord, and 
Release § 122; Annot: 13 ALR4th 686. Execution of the release being 
admitted, the burden is on plaintiff as the one seeking to overturn the 
generality of the release by showing mutual mistake, to establish that 
he or she did not intend more than a limited release; that he or she did 
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not know and could not know of the later revealed injuries, and that dif- 
ferent injuries are involved rather than unanticipated consequences of 
known injuries, Mangini v McClurg, supra; DeQuatro v Zhen Yu Li, 211 
AD2d 609, 621 NYS2d 369 (2d Dept 1995); LeMay v H.W. Keeney, Inc., 
124 AD2d 1026, 508 NYS2d 769 (4th Dept 1986). Plaintiff may conduct 
discovery concerning the release, in certain unique factual circum- 
stances, Best v Yutaka, 90 NY2d 833, 660 NYS2d 547, 683 NE2d 12 
(1997) (ovrld on other grounds, Oakes v Patel, 20 NY3d 633, 965 NYS2d 
752, 988 NE2d 488 (2013)). 


The burden of proof on the issue of mutual mistake is clear and 
convincing evidence, Matter of Estate of Vadney, 83 NY2d 885, 612 
NYS2d 375, 634 NE2d 976 (1994); Chimart Associates v Paul, 66 NY2d 
570, 498 NYS2d 344, 489 NE2d 231 (1986); George Backer Manage- 
ment Corp. v Acme Quilting Co., Inc., 46 NY2d 211, 413 NYS2d 135, 
385 NE2d 1062 (1978); Carney v Carozza, 16 AD3d 867, 792 NYS2d 642 
(8d Dept 2005); Herron v Essex Ins. Co., 34 AD3d 913, 823 NYS2d 571 
(8d Dept 2006); see Resort Sports Network Inc. v PH Ventures III, LLC, 
67 AD3d 132, 886 NYS2d 5 (1st Dept 2009); Rodriguez v Mower, 56 
AD3d 857, 866 NYS2d 815 (3d Dept 2008). For a definition of clear and 
convincing evidence, see PJI 1:64. The Court of Appeals has explained 
that there is a heavy presumption that a deliberately prepared and exe- 
cuted written instrument manifests the true intention of the parties 
and the party seeking to reform the agreement must “show in no uncer- 
tain terms, not only that mistake or fraud exists, but exactly what was 
really agreed upon between the parties,” Chimart Associates v Paul, 
supra; George Backer Management Corp. v Acme Quilting Co., supra; 
see Stache Investments Corporation v Ciolek, 174 AD3d 13938, 106 
NYS3d 458 (4th Dept 2019); Stonebridge Capital, LLC v Nomura Intern. 
PLC, 68 AD3d 546, 891 NYS2d 56 (1st Dept 2009); ABA Consulting, 
LLC, v Liffey Van Lines, Inc., 67 AD3d 401, 889 NYS2d 540 (1st Dept 
2009). 


Mistake on the part of the releasor and fraud or overreaching on 
the part of the releasee have been treated as the equivalent of mutual 
mistake, Kirchner v New Home Sewing Mach. Co., 185 NY 182, 31 NE 
1104 (1892); Viskovich v Walsh-Fuller-Slattery, 16 AD2d 67, 225 NYS2d 
100 (1st Dept 1962), aff'd, 13 NY2d 1100, 246 NYS2d 632, 196 NE2d 
267 (1963); Barry v Lewis, 259 App Div 496, 20 NYS2d 88 (4th Dept 
1940); see Le Francois v Hobart College, 31 NYS2d 200 (Sup 1941), 
affd, 262 App Div 802, 28 NYS2d 744 (4th Dept 1941), affd, 287 NY 
638, 39 NE2d 271 (1941); Tropp v Safeguard Service Corp., 263 App Div 
306, 32 NYS2d 581 (1st Dept 1942). Overreaching will more readily be 
found when the injury is to an infant and compromise papers are pre- 
pared by the defendant, Casteneda v Ruderman, 19 NY2d 1006, 281 
NYS2d 842, 228 NE2d 822 (1967); compare Elson v Delaney, 47 AD2d 
708, 365 NYS2d 572 (4th Dept 1975). 


Separate trial of the issue of mutual mistake is discretionary, CPLR 
603; Burton v Niagara Mohawk Power Corp., 280 App Div 356, 113 
NYS2d 483 (3d Dept 1952); Hughes v New York Cent. R. Co., 278 App 
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Div 885, 104 NYS2d 275 (3d Dept 1951); see Annot: 4 ALR3d 456. When 
defendant relies on a release in a motion to dismiss, the issue of whether 
plaintiff is bound by the release is a question that should not be decided 
on affidavits, but should be tried before the main causes of action, Fitch 
v Central Greyhound Lines, Inc., of N.Y., 282 App Div 809, 122 NYS2d 
862 (8d Dept 1953). Because resolution of the issue of the validity of the 
release may well be dispositive of the entire matter and prevent the 
needless burden of preparing for trial in an underlying action, an evi- 
dentiary hearing as to the validity of the release should be directed, 
Anger v Ford Motor Co., Dealer Development, 80 AD2d 736, 4837 NYS2d 
165 (4th Dept 1981). When plaintiffs age would make two trials a hard- 
ship, denial of a motion for separate trials is not an abuse of discretion, 
Duch v Giacquinto, 15 AD2d 20, 222 NYS2d 101 (3d Dept 1961) (plaintiff 
88 years old and suffering from numerous injuries), but generally a sep- 
arate trial is preferred in view of the possible prejudice on the release 
issue of full proof of damages, Burton v Niagara Mohawk Power Corp., 
supra, and denial of a separate trial may be reversed as an improvident 
exercise of discretion, Landes v Mitchell, 285 App Div 1163, 140 NYS2d 
398 (2d Dept 1955). 


The statute of limitations for a cause of action seeking reformation 
of an instrument on the ground of mistake is six years and begins to 
run on the date when the mistake was made, CPLR 213(6); Lopez v 
Lopez, 133 AD3d 722, 20 NYS38d 134 (2d Dept 2015); Prand Corp. v 
Suffolk, 62 AD3d 681, 878 NYS2d 198 (2d Dept 2009); Taintor v Taintor, 
50 AD3d 887, 855 NYS2d 642 (2d Dept 2008). However, where the claim 
is asserted by a person in possession of real property under an instru- 
ment of title, the statute of limitations does not begin to run until the 
person seeking reformation has notice of a claim adverse to him or her 
under the instrument or his or her possession is otherwise disturbed, 
Lopez v Lopez, supra. A cause of action based on mutual mistake ac- 
crues at the time the contract was executed, Chan v Rose Const. Corp., 
211 AD2d 872, 621 NYS2d 213 (3d Dept 1995). 


As to fraud in the execution as a basis for avoiding a contract or 
release, see PJI 4:10. 
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PJI 4:15. Contracts—Economic Duress 


The plaintiff, AB, sues to recover (/state basis of 
plaintiff's claim, as:—] $200,000, which it claims is 
the amount due on a subcontract entered into be- 
tween AB and the defendant, CD. The subcontract 
initially provided that AB would supply gear 
components at $500 per unit needed by CD to pro- 
duce radar sets for the government. The subcon- 
tract was later modified by a written agreement 
that increased the price of the components to $750 
per unit.) CD admits that it (/state basis of defendant’s 
claim, as:—/ signed the modified agreement but says 
that it did so under duress and is not bound by the 
modified agreement, and that AB is, therefore, not 
entitled to recover the $200,000 it claims is owed 
under the modified agreement. 


Duress exists (1) when a person is faced with 
serious economic difficulty arising from an im- 
proper threat by another person to (take, with- 
hold) action which the other person is not justified 
in (taking, withholding), (2) when (he, she) agrees 
to an unjustified demand made by the other person, 
(3) when (he, she) has no means of immediate relief 
from the serious economic difficulty other than by 
agreeing to the demand, (4) when (he, she) agrees 
to the demand because (he, she) fears the serious 
economic difficulty and would not otherwise have 
agreed. When the will of a person signing an agree- 
ment has been thus overcome, the agreement can- 
not be enforced against (him, her). However, nei- 
ther pressing circumstances nor an unjustified 
demand will make the agreement unenforceable, if 
the demand was agreed to voluntarily and was not 
the result of fear of serious economic difficulty 
arising from a threat to (take, withhold) unjusti- 
fied action. 


The defendant, CD, contends (/state contention, 
as:—] that it entered into a contract with the 
government to supply radar sets, that the contract 
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contained a schedule of deliveries and penalties 
for failure to deliver on time, that it awarded a 
subcontract to the plaintiff, AB, to supply gear 
components needed by CD to produce the radar 
sets, and that the price agreed to by AB and CD 
was $500 per unit. CD further claims that AB 
threatened that unless CD agreed to increase the 
amount it would pay for the components yet to be 
delivered to CD as well as those already delivered 
under the subcontract, AB would not deliver the 
remaining components. CD contends that it agreed 
to the increase in price only because, had it not 
agreed, it could not have delivered the radar sets 
to the government on time under its contract with 
the government because no other manufacturer 
could produce the components in time, which 
would have subjected CD to penalties and loss of 
reputation.) (/State plaintiff's contentions, as:—/] AB 
denies that it made any of the threats and claims 
that CD could have obtained the components it 
needed to produce the radar sets from another 
manufacturer within a reasonable time.) The ques- 
tion that you must decide is whether the agree- 
ment to increase the price was entered into by CD 
voluntarily or whether it was entered into under 
duress. The burden of proving economic duress is 
on CD. 


The first question for you to decide is whether 
the plaintiff, AB, made the threat that the defen- 
dant, CD, claims it did. If you find that it did not, 
you will find for AB for the amount due under the 
modified agreement. If you find that the threat was 
made, you will next consider whether CD was 
faced with serious economic difficulty as a result 
of the threat and whether CD had any other means 
of immediate relief from the serious economic dif- 
ficulty other than by entering into the modified 
agreement. To decide this question you must 
consider whether the defendant, CD, could have 
(obtained the components from another manufac- 
turer in time to complete the government 
contract). 


If you find that CD was not faced with serious 
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economic difficulty as a result of the threat, or that 
CD’s entering into the modified agreement was not 
the result of any threat, you will find for the 
plaintiff, AB, for the amount due under the modi- 
fied agreement to increase the price. If you find 
that CD was faced with serious economic difficulty 
as a result of the threat and if you further find that 
except for the threat and its economic situation, 
CD would not have entered into the modified 
agreement, then it cannot be enforced against CD, 
and you will find for CD on the issue of duress. 


Comment 


Based on Austin Instrument, Inc. v Loral Corp., 29 NY2d 124, 324 
NYS2d 22, 272 NE2d 533 (1971); Adrico Realty Corp. v New York, 250 
NY 29, 164 NE 732 (1928); Kilpatrick v Germania Life Ins. Co., 183 NY 
163, 75 NE 1124 (1905); Harmony v Bingham, 12 NY 99 (1854); Landers 
v State, 56 AD2d 105, 391 NYS2d 723 (3d Dept 1977), affd, 43 NY2d 
784, 402 NYS2d 386, 373 NE2d 281 (1977); R.N.H. Management Co. v 
David Silver, Inc., 24 AD2d 869, 264 NYS2d 324 (2d Dept 1965); Oleet v 
Pennsylvania Exchange Bank, 285 App Div 411, 187 NYS2d 779 (1st 
Dept 1955); Zinser v Matthews Development Corporation, 280 App Div 
827, 114 NYS2d 18 (2d Dept 1952), and see generally 13 Williston 
Contracts (8rd Ed) §§ 1617—1618(A); 16 NYJur2d, Cancellation and 
Reformation of Instruments §§ 17, 18, 69; § 1 CJS 965, Contracts 
§ 177(b); Restatement, Second, Contracts §§ 175-177; Annot: 79 ALR3d 
598; 9 ALR4th 942; 30 ALR4th 294; Dawson, Economic Duress—An 
Essay in Perspective, 45 Mich. L Rev 253; Dalzell, Duress by Economic 
Pressure, 20 NCLR 237 and 341. The pattern charge does not present a 
question as to whether the threats were unjustified because whether a 
threat is simply insistence on a legal right or is improper will, in most 
cases, be one of law for the court, see infra this Comment. 


Duress consists of a wrongful threat that induces the person 
threatened to enter into a transaction under the influence of such fear 
as precludes him or her from exercising free will and judgment, 805 
Third Ave. Co. v M.W. Realty Associates, 58 NY2d 447, 461 NYS2d 778, 
448 NE2d 445 (1983); Landers v State, 56 AD2d 105, 391 NYS2d 723 
(3d Dept 1977), aff'd, 43 NY2d 784, 402 NYS2d 386, 373 NE2d 281 
(1977); CRG at Arnot Mall, Inc. v Feehan, 177 AD3d 1135, 112 NYS3d 
828 (3d Dept 2019); Adalian v Stuyvesant Plaza Inc., 288 AD2d 789, 
733 NYS2d 739 (3d Dept 2001); Steinman v 319 West 48th Street Realty 
Corp., 276 AD2d 355, 715 NYS2d 1 (1st Dept 2000); Friends Lumber 
Inc. v Cornell Development Corp., 243 AD2d 886, 663 NYS2d 327 (3d 
Dept 1997); Sosnoff v Carter, 165 AD2d 486, 568 NYS2d 43 (1st Dept 
1991); see Benjamin Goldstein Productions, Ltd. v Fish, 198 AD2d 137, 
603 NYS2d 849 (1st Dept 1993); Graubard Mollen Dannet & Horowitz v 
Edelstein, 173 AD2d 230, 569 NYS2d 639 (1st Dept 1991); see also Orix 
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Credit Alliance, Inc. v Hanover, 182 AD2d 419, 582 NYS2d 153 (1st 
Dept 1992); Restatement, Second, Contracts § 175; 13 Williston, 
Contracts (3rd Ed) 665, §§ 1604, 1605, 1622(A). Relentless pressure is 
insufficient to establish duress, Morad v Morad, 27 AD3d 626, 812 
NYS2d 126 (2d Dept 2006); see Beutel v Beutel, 55 NY2d 957, 449 
NYS2d 180, 484 NE2d 249 (1982). Economic duress was not found where 
the party claiming it did not allege that it was deprived of a meaningful 
choice, DRMAK Realty LLC v Progressive Credit Union, 133 AD3d 401, 
18 NYS3d 618 (1st Dept 2015). The issues in an economic duress case 
will, therefore, be some or all of the following: (1) was a threat made, (2) 
if so, was it improper, (3) was there justification for the demand sought 
to be enforced by the threat, (4) was the demand acceded to by virtue of 
fear of the financial distress, (5) was there any other reasonable means 
of relief from the threat, see Austin Instrument, Inc. v Loral Corp., 29 
NY2d 124, 324 NYS2d 22, 272 NE2d 533 (1971). A key element is the 
state of mind of the person threatened, Hellenic Lines, Limited v Louis 
Dreyfus Corp., 372 F2d 753 (2d Cir 1967); Citibank, N.A. v Real Coffee 
Trading Co., N.V., 566 F Supp 1158 (SDNY 1983). Factors to be 
considered in determining whether economic duress existed include the 
age, the mental ability, the financial condition of each of the parties, 
their relationship to one another, the adequacy of any consideration 
given, whether there was any other reasonable means for the person 
threatened to avoid the difficulty, whether the demand is without 
foundation or disproportionate to the claim on which it is founded, and 
all the other circumstances surrounding the bargaining between, and 
relative to the bargaining positions of, the parties to the transaction, 
see Hellenic Lines, Limited v Louis Dreyfus Corp., supra; Restatement, 
Second, Contracts § 175, Comment c. Under some circumstances, a so- 
phisticated investor may be subject to economic duress, Beltway 7 & 
Properties, Ltd. v Blackrock Realty Advisers, Inc., 167 AD3d 100, 90 
NYS3d 3 (1st Dept 2018); DRMAK Realty LLC v Progressive Credit 
Union, 133 AD3d 401, 18 NYS3d 618 (1st Dept 2015). The facts must 
indicate that absent the duress, the defendant would not have consented 
to the demand, 13 Williston, Contracts (8rd Ed) 666, § 1604. 


Any threat of extortive, coercive or oppressive measures may be the 
basis of economic duress, Kilpatrick v Germania Life Ins. Co., 183 NY 
163, 75 NE 1124 (1905); Oleet v Pennsylvania Exchange Bank, 285 App 
Div 411, 187 NYS2d 779 (1st Dept 1955). Illustrative are the refusal to 
deliver or release goods, property or documents that the withholder has 
a contract or other legal obligation to deliver, if the threatened party 
cannot obtain the items from another source of supply and the remedy 
for breach of contract is not adequate, Austin Instrument, Inc. v Loral 
Corp., 29 NY2d 124, 324 NYS2d 22, 272 NE2d 533 (1971); McPherson v 
Cox, 86 NY 472 (1881); Baldwin v Liverpool & G.W. Steam Co., 74 NY 
125 (1878); Scholey v Mumford, 60 NY 498 (1875); Harmony v Bingham, 
12 NY 99 (1854); Beltway 7 & Properties, Ltd. v Blackrock Realty Advis- 
ers, Inc., 167 AD3d 100, 90 NYS3d 3 (1st Dept 2018); Daniel B. Gross- 
man, Inc. v Auer’s Van & Exp. Co., Inc., 173 AD2d 213, 569 NYS2d 429 
(1st Dept 1991); Zinser v Matthews Development Corporation, 280 App 
Div 827, 114 NYS2d 18 (2d Dept 1952); threat to assert an unfounded 
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claim and to testify falsely, Kalbfleisch v Anderson, 201 App Div 158, 
194 NYS 692 (3d Dept 1922), affd, 235 NY 505, 139 NE 712 (1923); 
Application of Gruen, 173 Misc 765, 18 NYS2d 990 (Sup 1940), affd, 
259 App Div 712, 18 NYS2d 1023 (1st Dept 1940); assertion of an in- 
valid lien, Adrico Realty Corp. v New York, 250 NY 29, 164 NE 732 
(1928), or of a bogus lien, Aronoff v Levine, 190 App Div 172, 179 NYS 
247 (2d Dept 1919), affd, 232 NY 529, 134 NE 558 (1921); threat by an 
agent to frustrate a loan procured for his or her principal, Criterion 
Holding Co. v Cerussi, 140 Misc 855, 250 NYS 735 (Sup 1931); insisting 
at the closing upon execution of a mortgage at a higher rate than 
originally agreed upon, see Leben v Nassau Sav. and Loan Ass’n, 40 
AD2d 830, 337 NYS2d 310 (2d Dept 1972), affd, 34 NY2d 671, 356 
NYS2d 46, 312 NE2d 180 (1974); withholding approval of employment 
in time of economic depression to obtain a kickback, Caivano v Brill, 
171 Misc 298, 11 NYS2d 498 (Mun Ct 1939); refusal to remove as agreed 
from premises about to be demolished, Wou v Galbreath-Ruffin Realty 
Co., 22 Misc2d 463, 195 NYS2d 886 (Sup 1959); threat to call an illegal 
strike, Hornstein v Paramount Pictures, 22 Misc2d 996, 37 NYS2d 404 
(Sup 1942), aff'd, 266 App Div 659, 41 NYS2d 210 (1st Dept 1943), affd, 
292 NY 468, 55 NE2d 740 (1944). 


The threat must be unjustified; a threat to exercise a legal right 
ordinarily does not amount to duress, McPherson v Cox, 86 NY 472 
(1881); Marine Midland Bank v Stukey, 75 AD2d 713, 427 NYS2d 123 
(4th Dept 1980), affd, 55 NY2d 633, 446 NYS2d 265, 430 NE2d 1318 
(1981); 767 Third Ave. LLC v Orix Capital Markets, LLC, 26 AD3d 216, 
812 NYS2d 8 (1st Dept 2006); Fred Ehrlich, P.C. v Tullo, 274 AD2d 308, 
710 NYS2d 572 (1st Dept 2000); Friends Lumber Inc. v Cornell Develop- 
ment Corp., 243 AD2d 886, 663 NYS2d 327 (3d Dept 1997); see Gerstein 
v 532 Broad Hollow Road Co., 75 AD2d 292, 429 NYS2d 195 (1st Dept 
1980). Thus, none of the following constituted economic duress even 
though the person threatened may have been in financial difficulty at 
the time: a landlord’s threat not to renew a lease, Edgar A. Levy Leasing 
Co. v Siegel, 230 NY 634, 130 NE 923 (1921), affd, 258 US 242, 42 SCt 
289 (1922), a landlord’s insistence that tenant strictly comply with 
terms of a written contract, 805 Third Ave. Co. v M. W. Realty Associ- 
ates, 87 AD2d 544, 448 NYS2d 15 (1st Dept 1982), aff'd, 58 NY2d 447, 
461 NYS2d 778, 448 NE2d 445 (1983); an employer’s demand that an 
at- will employee sign a promissory note as condition of continued 
employment for repayment of tuition advances relating to courses that 
the employee did not finish, Ellison v Chartis Claims, Inc., 178 AD3d 
665, 115 NYS3d 53 (2d Dept 2019); an insurer’s requirement that the 
insured submit to a functional evaluation test, Paull v First UNUM Life 
Ins. Co., 295 AD2d 982, 744 NYS2d 95 (4th Dept 2002); an insurer’s 
threat to stop paying disability benefits and recoup past moneys paid 
when the insurer suspected that the insured’s claim was fraudulent, 
Gubitz v Security Mut. Life Ins. Co. of New York, 262 AD2d 451, 692 
NYS2d 139 (2d Dept 1999); a lender’s refusal to honor an unenforceable 
oral commitment, Coutts Bank (Switzerland) Ltd. v Anatian, 261 AD2d 
307, 691 NYS2d 409 (1st Dept 1999); a landlord’s legally refusing to 
consent to an assignment of a lease unless the lease was modified to 
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increase rent, Herlou Card Shop, Inc. v Prudential Ins. of America, 73 
AD2d 562, 422 NYS2d 708 (1st Dept 1979); defendant’s adherence to 
the letter of the contract, Stewart M. Muller Const. Co., Inc. v New 
York Tel. Co., 40 NY2d 955, 390 NYS2d 817, 359 NE2d 328 (1976); 
defendant’s suspension of plaintiff contractor pending resolution of 
disputed items, Landers v State, 56 AD2d 105, 391 NYS2d 723 (8d Dept 
1977), affd, 43 NY2d 784, 402 NYS2d 386, 373 NE2d 281 (1977); 
defendant’s refusal to grant further forbearance on loan that was due 
and payable, MLI Industries, Inc. v New York State Urban Develop- 
ment Corp., 205 AD2d 998, 613 NYS2d 977 (8d Dept 1994); purchaser’s 
threat to quarry only enough stone to satisfy the minimum annual rent 
provision in a 99 year stone quarrying lease, Morey v Sings, 174 AD2d 
870, 570 NYS2d 864 (3d Dept 1991); a creditor’s threat to sue and cause 
the civil arrest of a debtor, Dunham v Griswold, 100 NY 224, 3 NE 76 
(1885); a wife’s refusal to execute a deed for her property which her 
husband alone had contracted to sell, Finberg v De Goode, 199 App Div 
177, 191 NYS 390 (2d Dept 1921); a note holder’s refusal to extend the 
date of payment of a note, Lilienthal v George Bechtel Brewing Co., 118 
App Div 205, 102 NYS 1051 (1st Dept 1907); an employer’s threat to 
fire an at-will employee, Berzin v W.P. Carey & Co., Inc., 2938 AD2d 
320, 740 NYS2d 63 (1st Dept 2002); Di Siena v Di Siena, 266 AD2d 673, 
698 NYS2d 93 (38d Dept 1999); see Colello v Colello, 9 AD3d 855, 780 
NYS2d 450 (4th Dept 2004) (threat to cancel wedding if fiance refused 
to sign agreement does not constitute duress). 


But a threat to do an otherwise lawful act may under certain cir- 
cumstances constitute duress, Adams v Irving Nat. Bank, 116 NY 606, 
23 NE 7 (1889) (“when threats of a lawful prosecution are purposely 
resorted to for the purpose of overcoming the will of the party threatened 
by intimidating or terrifying him, they amount to such duress or pres- 
sure as will avoid a contract otherwise obtained”); see Hellenic Lines, 
Limited v Louis Dreyfus Corp., 372 F2d 753 (2d Cir 1967); Hale, 
Bargaining, Duress and Economic Activity, 43 Col L Rev 608, 618. Thus, 
it may be duress for the holder of a legal claim to condition forbearance 
upon a payment disproportionate to his or her claim when satisfaction 
of the claim is essential to completion by the debtor of the sale of his or 
her business, Nixon v Leitman, 32 Misc2d 461, 224 NYS2d 448 (Sup 
1962); see Oleet v Pennsylvania Exchange Bank, 285 App Div 411, 137 
NYS2d 779 (1st Dept 1955); Criterion Holding Co. v Cerussi, 140 Misc 
855, 250 NYS 735 (Sup 1931). 


Good faith in making the demand is referred to in some of the deci- 
sions, R.N.H. Management Co. v David Silver, Inc., 24 AD2d 869, 264 
NYS2d 324 (2d Dept 1965); Oleet v Pennsylvania Exchange Bank, 285 
App Div 411, 415, 187 NYS2d 779 (1st Dept 1955); Manno v Mutual 
Ben. Health and Acc. Ass’n, 18 Misc2d 80, 83, 187 NYS2d 709 (Sup 
1959), but as the Oleet decision makes clear, the measure of good faith 
is whether the claim made is justified. While good faith in making an 
unjust demand may have bearing on whether the recipient of the 
demand is under any duty to minimize his or her damages, Marotta v 
Lattingtown Harbor Development Co., 20 Misc2d 338, 187 NYS2d 348 
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(Sup 1959), an unjustified demand, although made in good faith, may 
constitute duress, Adrico Realty Corp. v New York, 250 NY 29, 164 NE 
732 (1928); Scholey v Mumford, 60 NY 498 (1875). The pattern charge, 
therefore, does not use the phrase “good faith”. 


The demand may be unjust because it is without any foundation at 
all or because the claimed justification is insignificant when contrasted 
with the demand, see Beltway 7 & Properties, Ltd. v Blackrock Realty 
Advisers, Inc., 167 AD3d 100, 90 NYS3d 3 (1st Dept 2018); Oleet v 
Pennsylvania Exchange Bank, 285 App Div 411, 137 NYS2d 779 (1st 
Dept 1955). When the unjustness of the demand turns on disproportion 
between the claim and the demand, the pattern charge must be 
modified. Care must be taken to make clear to the jury that it has no 
authority to pass on the adequacy of consideration and is simply being 
asked to consider the disparity between the claim and the demand as 
evidence upon which to base its conclusion that the demand was or was 
not justified. 


Economic difficulty alone does not constitute duress; there must, in 
addition, be an unjustified demand accompanied by an improper threat 
which either creates the economic difficulty or seeks to take advantage 
of existing financial stress, Kilpatrick v Germania Life Ins. Co., 183 NY 
163, 75 NE 1124 (1905); Sosnoff v Carter, 165 AD2d 486, 568 NYS2d 43 
(1st Dept 1991); Joseph F. Egan, Inc. v New York, 18 AD2d 357, 239 
NYS2d 420 (1st Dept 1963), rev'd on other grounds, 17 NY2d 90, 268 
NYS2d 301, 215 NE2d 490 (1966); see Austin Instrument, Inc. v Loral 
Corp., 29 NY2d 124, 324 NYS2d 22, 272 NE2d 533 (1971); Beltway 7 & 
Properties, Ltd. v Blackrock Realty Advisers, Inc., 167 AD3d 100, 90 
NYS3d 3 (1st Dept 2018). The pattern charge involves financial dif- 
ficulty resulting from the threat made. When the threat does not create 
but is made to take advantage of existing financial difficulty the pattern 
charge should be modified by substituting for the words “arising from” 
in the second paragraph of the charge the word “and” and by deleting 
from the last paragraph of the charge the words “as a result of the 
threat.” 


An adequate legal remedy or other reasonable means for avoiding 
the threatened difficulty negates duress, Kohn v Kenton Associates, 
Ltd., 27 AD2d 709, 280 NYS2d 520 (1st Dept 1967), aff'd, 23 NY2d 726, 
296 NYS2d 369, 244 NE2d 60 (1968); Colonie Const. Corp. v DeLollo, 25 
AD2d 464, 266 NYS2d 283 (3d Dept 1966), aff'd, 20 NY2d 917, 286 
NYS2d 271, 233 NE2d 287 (1967); Spancrete Northeast, Inc. v K. W. 
Const. Corp., 57 AD2d 784, 394 NYS2d 674 (1st Dept 1977); R.N.H. 
Management Co. v David Silver, Inc., 24 AD2d 869, 264 NYS2d 324 (2d 
Dept 1965); Oleet v Pennsylvania Exchange Bank, 285 App Div 411, 
137 NYS2d 779 (1st Dept 1955). It is for this reason that a threat to 
breach a contract does not of itself constitute duress, Austin Instru- 
ment, Inc. v Loral Corp., 29 NY2d 124, 324 NYS2d 22, 272 NE2d 533 
(1971); Metropolitan Life Ins. Co. v Noble Lowndes Intern., Inc., 192 
AD2d 83, 600 NYS2d 212 (1st Dept 1993), aff'd, 84 NY2d 430, 618 
NYS2d 882, 643 NE2d 504 (1994); Kohn v Kenton Associates, Ltd., 
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supra; Colonie Const. Corp. v DeLollo, supra; CRG at Arnot Mall, Inc. v 
Feehan, 177 AD3d 1135, 112 NYS38d 828 (3d Dept 2019); Orix Credit 
Alliance, Inc. v Hanover, 182 AD2d 419, 582 NYS2d 153 (1st Dept 1992); 
Sosnoff v Carter, 165 AD2d 486, 568 NYS2d 43 (1st Dept 1991); Halperin 
v Wolosoff, 282 App Div 876, 124 NYS2d 572 (2d Dept 1953); Clasen v 
Doherty, 242 App Div 502, 275 NYS 958 (1st Dept 1934). The fact that 
legal remedies are undesirable does not mean that the party did not 
have an adequate legal remedy, CRG at Arnot Mall, Inc. v Feehan, 
supra. But the time within which other relief is available is an element 
to be considered, Adrico Realty Corp. v New York, 250 NY 29, 164 NE 
732 (1928). The question is whether the person threatened had any 
other means of immediate relief than assenting to the demand, id. In 
that determination the urgency of the situation from the point of view 
of the person threatened is material, id; Peyser v New York, 70 NY 497 
(1877); Harmony v Bingham, 12 NY 99 (1854). 


Thus, the fact that a penalty of 7% would run on an assessment 
during the months, if not years, that would elapse before an action to 
vacate the assessment could be concluded made it not unreasonable for 
a property owner to pay the assessment and sue for its return instead, 
Adrico Realty Corp. v New York, 250 NY 29, 164 NE 732 (1928); the 
fact that the delay involved in bringing an action would upset refinanc- 
ing arrangements made it reasonable for the mortgagor to pay the bonus 
demanded of him and sue for its return, Kilpatrick v Germania Life Ins. 
Co., 183 NY 163, 75 NE 1124 (1905); the fact that the amount demanded 
was small in comparison with the property withheld and that to refuse 
payment would leave the property in possession of the withholder made 
it reasonable to pay the sum demanded rather than bring a proceeding 
for return of the property, Scholey v Mumford, 60 NY 498 (1875); the 
fact that demolition for a 41-story building project would be delayed 
during eviction proceedings made such proceedings meaningless in light 
of the anticipated losses to the property owner, whose agreement to pay 
an increased relocation stipend to a tenant was therefore unenforceable, 
Wou v Galbreath-Ruffin Realty Co., 22 Misc2d 463, 195 NYS2d 886 
(Sup 1959). 


Special circumstances may also make an action for breach of 
contract inadequate relief, as where the product for which payment in 
excess of the contract price is demanded cannot be obtained elsewhere, 
Austin Instrument, Inc. v Loral Corp., 29 NY2d 124, 324 NYS2d 22, 272 
NE2d 533 (1971); Secor v Ardsley Ice Co., 133 App Div 136, 117 NYS 
414 (2d Dept 1909), aff'd, 201 NY 603, 95 NE 1139 (1911), or the 
purchaser of a house of whom a price increase is demanded has already 
given notice to his or her landlord and is about to be evicted, Zinser v 
Matthews Development Corporation, 280 App Div 827, 114 NYS2d 18 
(2d Dept 1952), or a bank, having issued a 6% commitment, insists 
upon a 71/4% mortgage upon closing, which occurs after the mortgagor 
had moved into the premises, expended monies thereon, and cancelled a 
lease on a previous abode, Leben v Nassau Sav. and Loan Assg’n, 40 
AD2d 830, 337 NYS2d 310 (2d Dept 1972), aff'd, 34 NY2d 671, 356 
NYS2d 46, 312 NE2d 180 (1974), and in such case the threat of a 


212 


ContTRACTS PJI 4:15 


contract breach will constitute duress. Under proper instruction from 
the court concerning what a particular legal remedy entails, the ques- 
tion whether under all the circumstances there was any other reason- 
able means for the person threatened to avoid the difficulty is one for 
the jury, R.N.H. Management Co. v David Silver, Inc., 24 AD2d 869, 
264 NYS2d 324 (2d Dept 1965). 


The burden of proof of economic duress is as a general rule upon 
the party asserting it, 805 Third Ave. Co. v M.W. Realty Associates, 58 
NY2d 447, 461 NYS2d 778, 448 NE2d 445 (1983); Austin Instrument, 
Inc. v Loral Corp., 29 NY2d 124, 324 NYS2d 22, 272 NE2d 533 (1971); 
CRG at Arnot Mall, Inc. v Feehan, 177 AD3d 1135, 112 NYS3d 828 (3d 
Dept 2019); Finserv Computer Corp. v Bibliographic Retrieval Services, 
Inc., 125 AD2d 765, 509 NYS2d 187 (3d Dept 1986); see Edison Stone 
Corp. v 42nd Street Development Corp., 145 AD2d 249, 538 NYS2d 249 
(1st Dept 1989); Richardson, Evidence (11th Ed) § 3-205. 


Parol evidence is admissible to prove that consent to a contract was 
obtained by duress and that the contract, therefore, is invalid, Berg v 
Hoffman, 275 NY 132, 9 NE2d 806 (1937); Richardson, Evidence (11th 
Ed) § 11-204. It is, of course, also admissible to disprove such a conten- 
tion, Richardson, supra. 


It is a question for the court whether the facts proved are sufficient 
to constitute duress, or whether on the undisputed facts there was 
duress, Joseph F. Egan, Inc. v New York, 17 NY2d 90, 268 NYS2d 301, 
215 NE2d 490 (1966); Allstate Medical Laboratories, Inc. v Blaivas, 26 
AD2d 536, 271 NYS2d 371 (1st Dept 1966), aff'd, 20 NY2d 654, 282 
NYS2d 268, 229 NE2d 50 (1967); Glicman v Barker Painting Co., 227 
App Div 585, 238 NYS 419 (1st Dept 1930); Matter of White’s Estate, 
182 Misc 223, 46 NYS2d 917 (Sur 1943), aff'd, 268 App Div 759, 49 
NYS2d 275 (1st Dept 1944); Faske v Gershman, 30 Misc2d 442, 215 
NYS2d 144 (Mun Ct 1961), but whether there was duress in a particu- 
lar transaction is, when the facts are disputed, a question for the jury, 
Adams v Irving Nat. Bank, 116 NY 606, 23 NE 7 (1889); Lopez v 121 
St. Nicholas Ave. H.D.F.C., 28 AD3d 429, 814 NYS2d 174 (2d Dept 
2006); Call v Ellenville Nat. Bank, 5 AD3d 521, 774 NYS2d 76 (2d Dept 
2004); Wakley v King, 112 App Div 765, 98 NYS 957 (3d Dept 1906). 


Ratification will often be an issue, since a contract induced by eco- 
nomic duress is voidable not void, Landers v State, 56 AD2d 105, 391 
NYS2d 723 (3d Dept 1977), affd, 43 NY2d 784, 402 NYS2d 386, 373 
NE2d 281 (1977); Beltway 7 & Properties, Ltd. v Blackrock Realty 
Advisers, Inc., 167 AD3d 100, 90 NYS3d 3 (1st Dept 2018); Leader v 
Dinkler Management Corp., 26 AD2d 683, 272 NYS2d 397 (2d Dept 
1966), affd, 20 NY2d 393, 283 NYS2d 281, 230 NE2d 120 (1967); Feyh 
v Brandtjen & Kluge, Inc., 1 AD2d 1014, 151 NYS2d 454 (2d Dept 1956), 
affd, 3 NY2d 971, 169 NYS2d 38, 146 NE2d 794 (1957); Port Chester 
Elec. Const. Corp. v Hastings Terraces, 284 App Div 966, 134 NYS2d 
656 (2d Dept 1954), and a party seeking to avoid such a contract must 
act promptly to repudiate it or he or she will be deemed to have elected 
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to affirm, Beltway 7 & Properties, Ltd. v Blackrock Realty Advisers, 
Inc., supra; Kaminsky v Herrick, Feinstein LLP, 59 AD3d 1, 870 NYS2d 
1 (1st Dept 2008); Morad v Morad, 27 AD3d 626, 812 NYS2d 126 (2d 
Dept 2006); Cappelli Enterprises, Inc. v F & J Continental Food Corp., 
16 AD3d 609, 792 NYS2d 553 (2d Dept 2005); Capstone Enterprises of 
Port Chester, Inc. v Westchester, 262 AD2d 343, 691 NYS2d 574 (2d 
Dept 1999); Sosnoff v Carter, 165 AD2d 486, 568 NYS2d 43 (1st Dept 
1991); Port Chester Elec. Const. Corp. v Hastings Terraces, supra; see 
Mendel v Henry Phipps Plaza West, Inc., 27 AD3d 375, 813 NYS2d 66 
(1st Dept 2006); Dunn v Nissan Motor Co., Ltd., 262 AD2d 444, 692 
NYS2d 149 (2d Dept 1999); Kranitz v Strober Organization, Inc., 181 
AD2d 441, 580 NYS2d 350 (1st Dept 1992); Annot: 77 ALR2d 426. Rati- 
fication may be found to exist as a matter of law, see Joseph F. Egan, 
Inc. v New York, 17 NY2d 90, 268 NYS2d 301, 215 NE2d 490 (1966); 
Beltway 7 & Properties, Ltd. v Blackrock Realty Advisers, Inc., supra 
(where plaintiff failed to allege any set of facts justifying its decision to 
wait nearly two years to seek repayment and thereafter invoked duress 
only after defendants asserted voluntary payment doctrine, complaint 
was properly dismissed); Kranitz v Strober Organization, Inc., supra; 
Port Chester Elec. Const. Corp. v Hastings Terraces, supra. When the 
elapsed time is short enough to present an issue for the jury, the pat- 
tern charge must be modified to present that issue. Where the economic 
duress is continuing, the disaffirming party has no obligation to repudi- 
ate until the duress has ceased, Sosnoff v Carter, 165 AD2d 486, 568 
NYS2d 43 (1st Dept 1991). 


As to contractual clauses that place limitations on liability and sole 
remedy clauses, see PJI 4:1(VID(N). 
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5. DAMAGES 


a. GENERALLY 
PJI 4:20. Contracts—Damages—Generally 


My charge to you on the law of damages must 
not be taken as a suggestion that you should find 
for the plaintiff. It is for you to decide on the evi- 
dence presented and the rules of law I have given 
you whether the plaintiff is entitled to recover 
from the defendant. If you decide (he, she, it) is 
not entitled to recover, you need not consider 
damages. Only if you decide that the plaintiff is 
entitled to recover will you consider damages. 


When a building contractor has partially per- 
formed under the contract and is prevented by the 
owner from completing performance, the measure 
of damages is to be computed by deducting two 
amounts from the agreed contract price. First, you 
must deduct payments, if any, already made to the 
plaintiff under the contract. Second, you must 
deduct the costs that the plaintiff would have 
incurred had (he, she, it) completed the contract. 
In this way, the plaintiff will receive the amount 
due under the contract for the work completed 
plus the profit that (he, she, it) would have earned 
on the uncompleted work had (he, she, it) been 
permitted to complete it. 


I am going to provide you with a special verdict 
form. You will decide this by answering the follow- 
ing questions: /see PJI 4:20 SV/ 


[Where the evidence warrants, the pattern charge 
should be modified by adding the following paragraph as 
the new third paragraph of the charge] 


From this sum you will also deduct such 
amount, if any, as from the evidence, you find 
fairly measures the benefit to plaintiff resulting 
from the fact that defendant’s breach of the con- 
tract permitted plaintiff to use the (plant, machin- 
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ery, personal services, advertising space) for other 
business during the time (he, she) would otherwise 
have been engaged in carrying out the contract 
with defendant. 


Comment 


Based on Tibbetts Contracting Corp. v O & E Contracting Co., 15 
NY2d 324, 258 NYS2d 400, 206 NE2d 340 (1965); New Era Homes 
Corporation v Forster, 299 NY 303, 86 NE2d 757 (1949); McMaster v 
State, 108 NY 542, 15 NE 417 (1888); Orange & Rockland Utilities, Inc. 
v New England Petroleum Corp., 60 AD2d 233, 400 NYS2d 79 (1st Dept 
1977); Farm Supplies Corp. v Goldstein, 240 App Div 330, 270 NYS 430 
(3d Dept 1934); Industrial Engineering Co. v Republic Storage Co., 220 
App Div 178, 220 NYS 623 (1st Dept 1927); and see generally as to 
damages due a contractor who has partially performed, Restatement, 2d 
Contracts § 346; 12 Williston, Contracts (8rd Ed) § 1455. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 4:20 SV 
Answer the following: 
1. What was the agreed contract price? 
At least five jurors must agree on the answer to this 
question. 


Amount $____ 


[Insert signature lines.] 


2. What payments, if any, did the defendant make to the 
plaintiff? 


At least five jurors must agree on the answer to this 
question. 


Amount $___ 


[Insert signature lines.] 


3. What costs would the plaintiff have incurred if plaintiff 
had been permitted to complete the work? 
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At least five jurors must agree on the answer to this 
question. 


Amount $___ 


[Insert signature lines.] 


The charge and verdict form assume evidence has been presented 
regarding the contract price, the cost to plaintiff to complete perfor- 
mance, and the amounts paid to plaintiff. Although the pattern charge 
uses the owner’s breach of a construction contract as an illustration, 
this comment is not limited to such cases and covers the general rules 
governing contract damages. As discussed in the “Market Value” section 
infra, the third paragraph of the charge should be given in a case where 
the breach of contract leaves the nonbreaching party free to utilize the 
plant, machinery, personal services, or advertising space for other busi- 
ness; in particular, where the contract was to run for an extended pe- 
riod, the breaching party may be entitled to an appropriate reduction of 
damages. As to damages for breach of a contract to sell goods, see UCC 
2-708 to 2-715; Fertico Belgium S.A. v Phosphate Chemicals Export 
Ass’n, Inc., 70 NY2d 76, 517 NYS2d 465, 510 NE2d 334 (1987); Neri v 
Retail Marine Corp., 30 NY2d 3938, 334 NYS2d 165, 285 NE2d 311 
(1972); Toto We’re Home, LLC v Beaverhome.Com, Inc., 301 AD2d 648, 
754 NYS2d 334 (2d Dept 2003); Brownie’s Army & Navy Store, Inc. v E. 
J. Burke, Jr., Inc., 72 AD2d 171, 424 NYS2d 800 (4th Dept 1980). 


Damages for breach of contract are also considered in the following 
charges: employment contract, PJI 4:21; attorney’s retainer, PJI 4:30; 
broker’s services, PJI 4:31; services rendered to a decedent, PJI 4:32; 
breach of warranty, PJI 4:40; under a fire insurance policy, PJI 4:49; for 
landlord’s breach of obligation to give possession, PJI 6:18; breach of 
covenant of quiet enjoyment, PJI 6:12; breach of tenant’s obligation to 
repair, PJI 6:21; breach of landlord’s obligation to repair, PJI 6:20. As to 
the measure of damages recoverable by a loan broker for breach of a 
brokerage contract, see Annot: 67 ALR3d 1069. As to damages for breach 
of a contract for the sale of shares of a cooperative apartment, see UCC 
2-205 and 2-713; see also Friedman v Sommer, 63 NY2d 788, 481 NYS2d 
326, 471 NE2d 139 (1984) and Sabin-Goldberg v Horn, 179 AD2d 462, 
578 NYS2d 187 (1st Dept 1992) (shares in a cooperative apartment 
treated as personal property). For a discussion of the principle that 
plaintiffs may not recover for purely economic loss in tort, see PJI 2:120. 


General Rules 


The basic principle of damages in a contract action is to leave the 
injured party in as good a position as he or she would have been if the 
contract had been fully performed, Brushton-Moira Cent. School Dist. v 
Fred H. Thomas Associates, P.C., 91 NY2d 256, 669 NYS2d 520, 692 
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NE2d 551 (1998); Goodstein Const. Corp. v New York, 80 NY2d 366, 
590 NYS2d 425, 604 NE2d 1356 (1992); see Bi-Economy Market, Inc. v 
Harleysville Ins. Co. of New York, 10 NY38d 187, 856 NYS2d 505, 886 
NE2d 127 (2008); Chen v Wen Fang Wang, 177 AD3d 694, 111 NYS3d 
703 (2d Dept 2019); Schwartz v Pierce, 57 AD3d 1348, 870 NYS2d 161 
(3d Dept 2008); R & I Electronics, Inc. v Neuman, 66 AD2d 836, 411 
NYS2d 401 (2d Dept 1978). It is equally fundamental that the injured 
party should not recover more from the breach than the party would 
have gained had the contract been fully performed, Freund v Washington 
Square Press, Inc., 34 NY2d 379, 357 NYS2d 857, 314 NE2d 419 (1974); 
Baker v Drake, 53 NY 211 (1873); see Lieberman v Templar Motor Co., 
236 NY 139, 140 NE 222 (1923); Barnes v Brown, 130 NY 372, 29 NE 
760 (1892); Kenford Co., Inc. v Erie, 108 AD2d 132, 489 NYS2d 939 (4th 
Dept 1985), affd, 67 NY2d 257, 502 NYS2d 131, 4938 NE2d 234 (1986) 
and rev'd on other grounds, 73 NY2d 312, 540 NYS2d 1, 537 NE2d 176 
(1989); Bogdan And Faist P.C. v CAI Wireless Systems Inc., 295 AD2d 
849, 745 NYS2d 92 (8d Dept 2002); Manniello v Dea, 92 AD2d 426, 461 
NYS2d 582 (3d Dept 1983); R & I Electronics, Inc. vy Neuman, supra. 


New York law permits nominal damages for breach of contract 
claims, Connaughton v Chipotle Mexican Grill, Inc., 29 NY3d 137, 53 
NYS8d 598, 75 NE3d 1159 (2017); Kronos, Inc. v AVX Corp., 81 NY2d 
90, 595 NYS2d 931, 612 NE2d 289 (1993); Freund v Washington Square 
Press, Inc., 34 NY2d 379, 357 NYS2d 857, 314 NE2d 419 (1974); Ross v 
Sherman, 95 AD3d 1100, 944 NYS2d 620 (2d Dept 2012); Hodges v 
Cusanno, 94 AD3d 1168, 941 NYS2d 772 (3d Dept 2012); Magu Realty 
Company v Spartan Concrete Corp., 239 AD2d 469, 658 NYS2d 45 (2d 
Dept 1997); Rodgers v Lenox Hill Hosp., 239 AD2d 140, 657 NYS2d 616 
(1st Dept 1997). Although nominal damages are damages in name only 
and not at all compensatory, they are nevertheless awarded as a formal 
vindication of plaintiffs right to compensation which has not been given 
certain monetary valuation, Freund v Washington Square Press, Inc., 
supra. Where there is no loss or the amount of loss cannot be proven 
with sufficient certainty, the injured party is entitled to recover a small 
sum as nominal damages without regard to the amount of the loss, 
Hirsch Elec. Co., Inc. vy Community Services, Inc., 145 AD2d 603, 536 
NYS2d 141 (2d Dept 1988); see C.K.S. Ice Cream Co., Inc. v Frusen 
Gladje Franchise, Inc., 172 AD2d 206, 567 NYS2d 716 (1st Dept 1991). 
This principle, however, appears difficult to reconcile with the line of 
cases holding that in the absence of any allegation of fact showing dam- 
age, the mere fact that defendant breached the contract is insufficient 
to sustain a complaint, ERE LLP v Spanierman Gallery, LLC, 94 AD3d 
492, 942 NYS2d 472 (1st Dept 2012); Lexington 360 Associates v First 
Union Nat. Bank of North Carolina, 234 AD2d 187, 651 NYS2d 490 (1st 
Dept 1996). 


Where actual damages have been pleaded and are to be proved, 
plaintiff must establish a causal relationship between the breach of 


contract and the damages, Jorgensen v Century 21 Real Estate Corp., 
217 AD2d 533, 629 NYS2d 268 (2d Dept 1995). Thus, a jury instruction 
that asked the jury to assess damages without informing the jury which 
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term of the contract had been breached constitutes reversible error, 
even in the absence of an objection to the charge, Wagner Trading Co., 
Inc. v Tony Walker Retail Management Co., Inc., 307 AD2d 701, 764 
NYS2d 156 (4th Dept 2003). 


Measuring the damages in cases involving breach of a settlement 
agreement’s confidentiality clause may be problematic in some cases. 
For example, an individual who paid $8,000 to settle a potential $35,000 
claim was not entitled to the return of his $8,000 upon the breach of the 
confidentiality clause, since the primary purpose of the agreement, i.e., 
to avoid liability for the full amount, was fulfilled notwithstanding the 
breach, Gosden v Elmira City School Dist., 90 AD3d 1202, 934 NYS2d 
256 (3d Dept 2011). In those circumstances, the amount attributable to 
the breach, if any, presents a fact question that may turn, at least in 
part, on the intended purposes of the confidentiality clause, id. Further, 
to the extent that plaintiff in Gosden claimed consequential damages in 
the form of lost business profits as a result of the breach, his claim 
raised factual issues as to whether such a loss was within the contem- 
plation of the parties and whether the prior disclosure of the settlement 
agreement was actual cause of plaintiffs loss, id. 


The burden of proof is on plaintiff to establish damages, J.R. Loftus, 
Inc. v White, 85 NY2d 874, 626 NYS2d 52, 649 NE2d 1196 (1995); Chen 
v Wen Fang Wang, 177 AD3d 694, 111 NYS3d 703 (2d Dept 2019); 
Lewin v Levine, 146 AD3d 768, 44 NYS3d 540 (2d Dept 2017); Alpha 
Auto Brokers, Ltd. v Continental Ins. Co., 286 AD2d 309, 728 NYS2d 
769 (2d Dept 2001). Where actual damages are claimed, the plaintiff 
must show actual damages and must lay a basis for a reasonable 
estimate of the extent of the harm, Lewin v Levine, supra. In an ap- 
propriate case, plaintiff must show not only the contract price, but the 
cost of performance as well, Burke, Kuipers & Mahoney v Dallas 
Dispatch Co., 253 App Div 206, 1 NYS2d 674 (1st Dept 1938); see Ware 
Bros. Co. v Cortland Cart & Carriage Co., 192 NY 439, 85 NE 666 
(1908); R & I Electronics, Inc. v Neuman, 66 AD2d 836, 411 NYS2d 401 
(2d Dept 1978). When the cost of performance is trivial, as when the 
contract is for the publication of an advertisement, the contract price is 
prima facie the measure of damages, and it is up to defendant to show 
the amount that should be deducted by reason of the breach of the 
contract, Ware Bros. Co. v Cortland Cart & Carriage Co., supra; Ware 
Bros. Co. v Cortland Cart & Carriage Co., 210 NY 122, 103 NE 890 
(1913). Moreover, although in both Ware Brothers decisions the court 
spoke of the burden of proof, it would appear that defendant simply has 
the burden of going forward with evidence to show that a reduction is 
warranted, and that the burden of proof remains on the plaintiff, McClel- 
land v Climax Hosiery Mills, 252 NY 347, 169 NE 605 (1930); West, 
Weir & Bartel, Inc. v Mary Carter Paint Co., 31 AD2d 517, 294 NYS2d 
837 (1st Dept 1968), mod on other grounds, 25 NY2d 535, 307 NYS2d 
449, 255 NE2d 709 (1969). 


Damages are measured as of the time of the breach, Brushton- 
Moira Cent. School Dist. v Fred H. Thomas Associates, P.C., 91 NY2d 


219 


PJI 4:20 PATTERN JURY INSTRUCTIONS 


256, 669 NYS2d 520, 692 NE2d 551 (1998); Cole v Macklowe, 64 AD3d 
480, 882 NYS2d 417 (1st Dept 2009); Kaminsky v Herrick, Feinstein 
LLP, 59 AD3d 1, 870 NYS2d 1 (1st Dept 2008); Orange & Rockland 
Utilities, Inc. v New England Petroleum Corp., 60 AD2d 233, 400 NYS2d 
79 (1st Dept 1977). The rule that damages are measured from the date 
of breach rather than the date of trial applies to all contract actions, 
including those involving defective architectural design or construction, 
Brushton-Moira Cent. School Dist. v Fred H. Thomas Associates, P.C., 
supra (disapproving Attardo v Petosa, 240 AD2d 607, 659 NYS2d 294 
(2d Dept 1997) and Kaiser v Fishman, 138 AD2d 456, 525 NYS2d 870 
(2d Dept 1988)). 


The “collateral source” rule, which requires a tortfeasor to bear the 
full cost of the injury he or she has caused regardless of any benefit the 
injured party has received from an independent source, has no applica- 
tion in breach of contract cases, since the rule is inherently a tort 
concept, Inchaustegui v 666 5th Ave. Ltd. Partnership, 96 NY2d 111, 
725 NYS2d 627, 749 NE2d 196 (2001). Thus, a party aggrieved by a 
contractual breach is entitled to recover only its actual loss and the 
breaching party need not pay the aggrieved any amounts that were 
compensated through other sources, id. For the same reason, the excep- 
tion to the collateral source rule that was established in Drinkwater v 
Dinsmore, 80 NY 390 (1880), which precludes recovery of losses that 
were gratuitously replaced by independent sources, also has no applica- 
tion to breach of contract cases, Applehead Pictures LLC v Perelman, 
80 AD3d 181, 918 NYS2d 165 (1st Dept 2010). 


Specific performance generally is not an appropriate remedy when 
money damages are sufficient to protect the interests of the injured 
party, JMG Custom Homes, Inc. v Ryan, 45 AD3d 1278, 844 NYS2d 817 
(4th Dept 2007). However, specific performance is appropriate where 
the amount of damages is difficult to ascertain, based upon the unique 
subject matter of the contract or the lack of an established market 
value, Van Wagner Advertising Corp. v S & M Enterprises, 67 NY2d 
186, 501 NYS2d 628, 492 NE2d 756 (1986); JMG Custom Homes, Inc. v 
Ryan, supra. This chapter includes a discussion of the availability of the 
remedy of specific performance for breach of a real estate contract in 
the section entitled “Real Property Contracts and Leases,” infra. 


Market Value 


The general rule is that when the subject of the contract has a mar- 
ket value, the measure of damages for breach of contract is the differ- 
ence between the contract price and the market price, Weiss v Karch, 
62 NY2d 849, 477 NYS2d 615, 466 NE2d 155 (1984) (calculating dam- 
ages pursuant to § 2-713 of the Uniform Commercial Code); Orester v 
Dayton Rubber Mfg. Co., 228 NY 1384, 126 NE 510 (1920); Todd v 
Gamble, 148 NY 382, 42 NE 982 (1896); Bailey v Morgan, 95 AD2d 883, 
463 NYS2d 882 (3d Dept 1983), aff'd, 62 NY2d 844, 477 NYS2d 624, 466 
NE2d 164 (1984); Astoria Caterers, Inc. v J & P 1870 Realty Corp., 24 
AD3d 478, 806 NYS2d 242 (2d Dept 2005); Gould v Adams, 264 AD2d 
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758, 694 NYS2d 762 (2d Dept 1999); Mohen v Mooney, 205 AD2d 670, 
614 NYS2d 737 (2d Dept 1994); Lotito v Mazzeo, 132 AD2d 650, 518 
NYS2d 22 (2d Dept 1987); see Farnsworth, Legal Remedies for Breach 
of Contract, 70 Colum. L. Rev. 1145. A party seeking to recover dam- 
ages for breach of contract under the market value theory must show 
more than a mere price quotation, Buyer v Mercury Technical Cloth & 
Felt Corporation, 301 NY 74, 92 NE2d 896 (1950). Such a party must 
show that the goods in question actually were available for purchase in 
the market at that price; however, the law does not require that 
purchase actually be made, id. For contracts involving the sale of goods, 
see UCC, Article 2 and see Weiss v Karch, supra; Walck Bros. Ag. 
Service, Inc. v Hillock, 5 AD3d 1058, 774 NYS2d 218 (4th Dept 2004). 
In the case of a breach of contract to sell securities, expectancy damages 
are calculated as the difference between the agreed price of the shares 
and the fair market value of the shares at the time of the breach, Aroneck 
v Atkin, 90 AD2d 966, 456 NYS2d 558 (4th Dept 1982). 


If there is no market, the measure of damages for breach of an ex- 
ecutory contract is the difference between the contract price and the 
cost of performance, Oswego Falls Pulp & Paper Co. v Stecker 
Lithographic Co., 215 NY 98, 109 NE 92 (1915); Todd v Gamble, 148 NY 
382, 42 NE 982 (1896), plus payments for labor and material reasonably 
made in part performance of the contract to the extent that they are 
wasted if performance is abandoned, Lieberman v Templar Motor Co., 
236 NY 139, 140 NE 222 (1923). However, where goods are not delivered 
to a defaulting buyer, the recovery is measured by the seller’s lost 
profits, Charles Adams Importers, Ltd. v Dana, 121 AD2d 279, 503 
NYS2d 53 (1st Dept 1986). If plaintiffs part of the contract is not exec- 
utory but fully executed, the plaintiff is entitled to recover the full value 
of defendant’s performance, but plaintiff does not gain the benefit of 
this rule by continuing and completing performance after notice of 
termination, Dillon v Anderson, 43 NY 231 (1870); Grant v Abrash, 191 
App Div 398, 181 NYS 461 (1st Dept 1920). 


The contract price less cost of performance rule has been applied to 
cases involving goods of special design for which there was no market, 
Lieberman v Templar Motor Co., 236 NY 139, 140 NE 222 (1923), goods 
of ordinary design but to be manufactured to specification which 
defendant failed to furnish before breach, Oswego Falls Pulp & Paper 
Co. v Stecker Lithographic Co., 215 NY 98, 109 NE 92 (1915), an article 
of perishable nature and limited demand, Todd v Gamble, 148 NY 382, 
42 NE 982 (1896), a contract to publish an advertisement, Ware Bros. 
Co. v Cortland Cart & Carriage Co., 192 NY 439, 85 NE 666 (1908), a 
contract to procure advertising for defendant’s newspaper, Burke, 
Kuipers & Mahoney v Dallas Dispatch Co., 253 App Div 206, 1 NYS2d 
674 (1st Dept 1938), a contract between an advertiser and an advertis- 
ing agency, West, Weir & Bartel, Inc. v Mary Carter Paint Co., 31 AD2d 
517, 294 NYS2d 837 (1st Dept 1968), mod on other grounds, 25 NY2d 
535, 307 NYS2d 449, 255 NE2d 709 (1969), a contract to provide rental 
television sets to a hospital, R & I Electronics, Inc. v Neuman, 66 AD2d 
836, 411 NYS2d 401 (2d Dept 1978), and to construction contracts, Alm 
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v Unified Church Structures, Inc., 61 AD2d 886, 403 NYS2d 151 (4th 
Dept 1978). For a more detailed discussion of damages for breach of a 
construction contract, see infra this chapter. 


Cost of performance includes overhead and depreciation, R & I 
Electronics, Inc. v Neuman, 66 AD2d 836, 411 NYS2d 401 (2d Dept 
1978); Snell v Remington Paper Co., 102 App Div 138, 92 NYS 343 (4th 
Dept 1905). It also includes plaintiffs services if performance of the 
contract required them, id. 


Since defendant’s repudiation of the contract normally leaves 
plaintiff free to utilize the plant, machinery, personal services or 
advertising space for other business, defendant generally will be 
entitled, at least where the repudiated contract had an extended period 
to run, to an appropriate reduction of damages for this benefit to 
plaintiff, McMaster v State, 108 NY 542, 15 NE 417 (1888); see Ware 
Bros. Co. v Cortland Cart & Carriage Co., 210 NY 122, 103 NE 890 
(1913); Donald Rubin, Inc. v Schwartz, 191 AD2d 171, 594 NYS2d 193 
(1st Dept 1993); Al-Ev Const. Corp. v Ahern Maintenance & Supply 
Corp., 141 AD2d 591, 529 NYS2d 354 (2d Dept 1988); Snell v Reming- 
ton Paper Co., 102 App Div 138, 92 NYS 343 (4th Dept 1905). 


Mitigation 


The law imposes upon a plaintiff injured by a breach of contract the 
active duty of making reasonable exertions to render the injury as light 
as possible, Hamilton v McPherson, 28 NY 72 (1863); see Wilmot v 
State, 32 NY2d 164, 344 NYS2d 350, 297 NE2d 90 (1973). If plaintiff 
unreasonably or intentionally allows the damages to be unnecessarily 
enhanced, then he or she may not recover for the increased loss, 
Hamilton v McPherson, supra. The duty to mitigate damages arises 
when a reasonable person would give up hope that defendant will 
perform its duties under the contract, Losei Realty Corp. v New York, 
254 NY 41, 171 NE 899 (1930). Since the duty to mitigate damages is 
implied by common law, it need not be expressly bargained for in a 
contract to be enforceable, Mack Cali Realty, L.P. v Everfoam Insula- 
tion Systems, Inc., 110 AD3d 680, 972 NYS2d 310 (2d Dept 2013). There 
is no duty to mitigate when there is a valid liquidated damages clause, 
Delvecchio v Bayside Chrysler Plymouth Jeep Eagle, Inc., 271 AD2d 
636, 706 NYS2d 724 (2d Dept 2000). 


Plaintiffs failure to mitigate damages is an affirmative defense to 
be proven by defendant, Cornell v T. V. Development Corp., 17 NY2d 
69, 268 NYS2d 29, 215 NE2d 349 (1966); Golbar Properties, Inc. v North 
American Mortg. Investors, 78 AD2d 504, 431 NYS2d 820 (1st Dept 
1980), aff'd, 53 NY2d 856, 440 NYS2d 180, 422 NE2d 825 (1981); Ameri- 
can Capital Access Service Corp. v Muessel, 28 AD3d 395, 814 NYS2d 
139 (1st Dept 2006); see Fitzpatrick v Animal Care Hosp., PLLC, 104 
AD3d 1078, 962 NYS2d 474 (3d Dept 2013); CPLR 3018(b). Defendant 
has the burden of establishing not only that plaintiff failed to make dil- 
igent efforts to mitigate its damages, but also the extent to which such 
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efforts would have diminished its damages, LaSalle Bank Nat. Ass’n v 
Nomura Asset Capital Corp., 72 AD3d 409, 899 NYS2d 15 (1st Dept 
2010). Furthermore, if plaintiff reasonably made such diligent efforts to 
mitigate, it does not matter if, in retrospect, another, better means of 
limiting the financial injury was possible, LaSalle Bank Nat. Ass’n v 
Nomura Asset Capital Corp., 47 AD3d 103, 846 NYS2d 95 (1st Dept 
2007). 


Where mitigation of damages is at issue, the following should be 
added to the damages charge. 


PJI 4:20.1 


As you have heard, defendant CD contends 
[state CD’s contentions regarding plaintiff AB’s failure to 
mitigate damages]. Plaintiff AB denies CD’s conten- 
tions and contends [state AB’s contentions]. 


If you decide to make an award of damages to 
AB, then you must next decide whether the amount 
of damages you have awarded to AB should be 
reduced, in whole or in part, because AB failed to 
use reasonable efforts to reduce or avoid (his, her, 
its) losses. CD bears the burden of proving, by a 
preponderance of the evidence, that AB failed to 
use reasonable efforts to reduce or avoid (his, her, 
its) losses. 


The law requires a party injured by a breach 
of contract to make reasonable efforts to reduce or 
avoid (his, her, its) losses. If the injured party fails 
to do so, then (he, she, it) may not recover for any 
resulting increased loss. The duty to reduce or 
avoid damages arises when it is no longer reason- 
able to believe that the other party will perform 
the contract. If the injured party made reasonable 
efforts to reduce or avoid (his, her, its) losses, it 
does not matter if, in hindsight, another, better 
means of limiting the financial injury was possible. 


If you find that CD established that AB failed 
to use reasonable efforts to reduce or avoid (his, 
her, its) losses, after it was no longer reasonable to 
believe that CD would perform the contract, then 
you shall proceed to calculate the amount that the 
damages sustained by AB should be reduced and 
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make no further calculations. However, if you find 
that CD did not establish that AB failed to use rea- 
sonable efforts to reduce or avoid (his, her, its) 
losses, after it was no longer reasonable to believe 
that CD would perform the contract, then you shall 
not reduce the amount of AB’s damages. 


Based on Wilmot v State, 32 NY2d 164, 344 NYS2d 350, 297 NE2d 
90 (1973); Cornell v T. V. Development Corp., 17 NY2d 69, 268 NYS2d 
29, 215 NE2d 349 (1966); Losei Realty Corp. v New York, 254 NY 41, 
171 NE 899 (1930); Hamilton v McPherson, 28 NY 72 (1863); LaSalle 
Bank Nat. Ass’n v Nomura Asset Capital Corp., 47 AD38d 103, 846 
NYS2d 95 (1st Dept 2007). 


Special Verdict Form PJI 4:20.1 SV 


[The following questions should be inserted on the verdict sheet after 
the questions pertaining to AB’s damages for the alleged breach of 
contract.] 


1. Did defendant CD establish that plaintiff AB failed to use reasonable 
efforts to reduce or avoid (his, her, its) losses? 


YES e SIN Ose 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


If your answer to this Question is Yes, continue to Question 2. If your 
answer to this Question is No, proceed no further and report to the 
Court. 


2. State the amount by which the damages you specified in Question 
___. should be reduced. 


ANTAOUTIt) pie eee 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 


Consequential Damages 


The case law distinguishes between general damages, which are 
the natural and probable consequence from the breach of contract, and 
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special or consequential damages, which are extraordinary in that they 
do not directly flow from the breach, Biotronik A.G. v Conor Medsys- 
tems Ireland, Ltd., 22 NY3d 799, 988 NYS2d 527, 11 NE3d 676 (2014); 
American List Corp. v U.S. News and World Report, Inc., 75 NY2d 38, 
550 NYS2d 590, 549 NE2d 1161 (1989); Whitney Lane Holdings, LLC v 
Don Realty, LLC, 159 AD3d 1168, 72 NYS3d 213 (3d Dept 2018); see 
Bi-Economy Market, Inc. v Harleysville Ins. Co. of New York, 10 NY3d 
187, 856 NYS2d 505, 886 NE2d 127 (2008). 


Lost profits may be general damages if the non-breaching party 
bargained for such profits and they are the direct and immediate fruits 
of the contract, Biotronik A.G. v Conor Medsystems Ireland, Ltd., 22 
NY38d 799, 988 NYS2d 527, 11 NE3d 676 (2014) (distribution 
agreement). Where the damages reflect a loss of profits on collateral 
business arrangements, i.e., separate agreements with a non-party, 
they are only recoverable as consequential damages, id.; see this Com- 
ment, infra, “Lost Future Profits.” 


It is well settled that consequential damages are not recoverable in 
an action to recover damages for breach of contract unless the plaintiff 
proves that such damages were foreseeable and within the contempla- 
tion of the parties at the time the contract was made, Panasia Estates, 
Inc. v Hudson Ins. Co., 10 NY3d 200, 856 NYS2d 5138, 886 NE2d 135 
(2008) (builder’s risk insurance); Bi-Economy Market, Inc. v Harley- 
sville Ins. Co. of New York, 10 NY3d 187, 856 NYS2d 505, 886 NE2d 
127 (2008) (business interruption insurance); American List Corp. v 
U.S. News and World Report, Inc., 75 NY2d 38, 550 NYS2d 590, 549 
NE2d 1161 (1989); Brown v Government Employees Insurance Company, 
156 AD3d 1087, 66 NYS3d 733 (3d Dept 2017); Reads Co., LLC v Katz, 
72 AD3d 1054, 900 NYS2d 131 (2d Dept 2010); Yenrab, Inc. v 794 
Linden Realty, LLC, 68 AD3d 755, 892 NYS2d 105 (2d Dept 2009); Joan 
Hansen & Co., Inc. v Everlast World’s Boxing Headquarters Corp., 296 
AD2d 103, 744 NYS2d 384 (1st Dept 2002); Hadley v Baxendale, 9 
Exch. 341, 156 Eng. Rep. 145 (1854); see Allan Fox Co. v Wohl, 255 NY 
268, 174 NE 650 (1931); Orester v Dayton Rubber Mfg. Co., 228 NY 
134, 126 NE 510 (1920). The purpose of this principle of contract law 
restricting the recovery of consequential damages is to limit the liability 
for unassumed risks of one entering into a contract and, thus, diminish 
the risk of business enterprise, Kenford Co., Inc. v Erie, 73 NY2d 312, 
540 NYS2d 1, 537 NE2d 176 (1989). 


In determining the contemplation of the parties, the nature, purpose 
and particular circumstances of the contract known by the parties 
should be considered as well as “what liability the defendant fairly may 
be supposed to have assumed consciously or to have warranted the 
plaintiff reasonably to suppose that it assumed when the contract was 
made,” Bi-Economy Market, Inc. v Harleysville Ins. Co. of New York, 10 
NY3d 187, 856 NYS2d 505, 886 NE2d 127 (2008); Kenford Co., Inc. v 
Erie, 73 NY2d 312, 540 NYS2d 1, 537 NE2d 176 (1989) (quoting Holmes, 
J., in Globe Refining Co. v Landa Cotton Oil Co., 190 US 540, 23 SCt 
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754 (1903)); Witherbee v Meyer, 155 NY 446, 50 NE 58 (1898); Joan 
Hansen & Co., Inc. v Everlast World’s Boxing Headquarters Corp., 296 
AD2d 108, 744 NYS2d 384 (ist Dept 2002); Airy Development Associ- 
ates v Savings Bank of Utica, 241 AD2d 720, 660 NYS2d 453 (3d Dept 
1997); Sabbeth Industries Ltd. v Pennsylvania Lumbermens Mut. Ins. 
Co., 238 AD2d 767, 656 NYS2d 475 (3d Dept 1997); Williams v Associ- 
ated Mut. Ins. Co., 211 AD2d 865, 621 NYS2d 206 (3d Dept 1995); Rose 
Lee Mfg., Inc. v Chemical Bank, 186 AD2d 548, 588 NYS2d 408 (2d 
Dept 1992); Sweazey v Merchants Mut. Ins. Co., 169 AD2d 43, 571 
NYS2d 131 (8d Dept 1991); see also Estate of Coppersmith v Blue Cross 
and Blue Shield of Greater New York, 177 AD2d 373, 576 NYS2d 126 
(lst Dept 1991) (attorneys fees incurred by insured in defense of 
hospital’s action to recover cost of care were part of the natural and 
probable consequences of insurer’s breach of contract). It is not neces- 
sary for the breaching party to have foreseen the breach itself or the 
particular way the loss occurred, rather “it is only that loss from a 
breach is foreseeable and probable,” Bi-Economy Market, Inc. v 
Harleysville Ins. Co. of New York, supra; Ashland Management Inc. v 
Janien, 82 NY2d 395, 604 NYS2d 912, 624 NE2d 1007 (1993). Thus, for 
example, when the vendor knows at the time of contracting that the 
vendee contemplates resale and that the goods cannot be obtained 
elsewhere, the vendee may recover the profits on resales that would 
have been earned had the contract not been breached, Czarnikow- 
Rionda Co. v Federal Sugar Refining Co., 255 NY 33, 173 NE 918 (1930); 
Orester v Dayton Rubber Mfg. Co., 228 NY 134, 126 NE 510 (1920); 
Booth v Spuyten Duyvil Rolling Mill Co., 60 NY 487 (1875); Borden v 
Chesterfield Farms, Inc., 27 AD2d 165, 277 NYS2d 494 (1st Dept 1967). 


In addition to the requirement that consequential damages must be 
foreseeable, consequential damages also must be proximately caused by 
the breach of contract and must be proven with reasonable certainty, 
Bi-Economy Market, Inc. v Harleysville Ins. Co. of New York, 10 NY3d 
187, 856 NYS2d 505, 886 NE2d 127 (2008). Consequential damages 
cannot be awarded based upon speculative or conjectural proof, id. 


There is no right of recovery for mental distress resulting from the 
breach of a contract-related duty, Wehringer v Standard Sec. Life Ins. 
Co. of New York, 57 NY2d 757, 454 NYS2d 984, 440 NE2d 1331 (1982); 
Brown v Government Employees Insurance Company, 156 AD3d 1087, 
66 NYS3d 733 (38d Dept 2017); Rakylar v Washington Mut. Bank, 51 
AD3d 995, 858 NYS2d 759 (2d Dept 2008); Smith v Chase Manhattan 
Bank, USA, N.A., 293 AD2d 598, 741 NYS2d 100 (2d Dept 2002); McCor- 
mack v Westchester, 286 AD2d 24, 731 NYS2d 58 (2d Dept 2001); Hess 
v Nationwide Mut. Ins. Co., 273 AD2d 689, 709 NYS2d 701 (3d Dept 
2000) (claim against insurance company for refusal to pay no-fault 
benefits and underinsured motorist claim); Klein v Empire Blue Cross 
and Blue Shield, 173 AD2d 1006, 569 NYS2d 838 (3d Dept 1991) (an in- 
surance contract does not create a duty owed to the plaintiff separate 
from the contractual obligation); Frank v Justine Caterers, Inc., 271 
App Div 980, 68 NYS2d 198 (2d Dept 1947); see Campbell v Silver 
Huntington Enterprises, LLC, 288 AD2d 416, 733 NYS2d 685 (2d Dept 
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2001) (bride’s breach of contract claim against provider of catering ser- 
vices); Pitcherello v Moray Homes, Ltd., 150 AD2d 860, 540 NYS2d 387 
(3d Dept 1989). However, “physical discomfort” damages may be 
recovered from a hotel that caused plaintiff to leave by placing another 
person in his or her room, Pollock v Holsa Corp., 98 AD2d 265, 470 
NYS2d 151 (1st Dept 1984). In a good faith insurance case, the First 
Department has held that consequential damages, including damages 
for mental distress, may be recovered for bad faith conduct on the part 
of an insurer, Acquista v New York Life Ins. Co., 285 AD2d 73, 730 
NYS2d 272 (1st Dept 2001). 


Reliance Damages 


Reliance damages are available as an alternative to expectancy 
damages, St. Lawrence Factory Stores v Ogdensburg Bridge and Port 
Authority, 13 NY3d 204, 889 NYS2d 534, 918 NE2d 124 (2009). The 
nonbreaching party may recover “damages based on his reliance inter- 
est, including expenditures made in preparation for performance or in 
performance, less any loss that the party in breach can prove with rea- 
sonable certainty the injured party would have suffered had the contract 
been performed,” St. Lawrence Factory Stores v Ogdensburg Bridge and 
Port Authority, supra; Friedland v Myers, 189 NY 432, 34 NE 1055 
(1893); Bernstein v Meech, 130 NY 354, 29 NE 255 (1891); see Freund v 
Washington Square Press, Inc., 34 NY2d 379, 357 NYS2d 857, 314 
NE2d 419 (1974). 


Lost Future Profits 


Lost profits may be either general or consequential damages. 
Whether damages for lost profits are considered general or consequential 
turns on whether the lost profits flowed directly from the contract itself 
or were, instead, the result of a separate agreement with a nonparty, 
Biotronik A.G. v Conor Medsystems Ireland, Ltd., 22 NY3d 799, 988 
NYS2d 527, 11 NE3d 676 (2014); Fresenius Kabi USA, LLC v Hetero 
USA, Inc., 184 AD3d 459, 123 NYS3d 828 (1st Dept 2020). Lost profits 
are direct damages if the non-breaching party bargained for such profits 
and they are the direct and immediate fruits of the contract, Biotronik 
A.G. v Conor Medsystems Ireland, Ltd., supra (distribution agreement); 
see American List Corp. v U.S. News and World Report, Inc., 75 NY2d 
38, 550 NYS2d 590, 549 NE2d 1161 (1989) (lost profits caused by 
publisher’s breach of agreement to purchase mailing lists recoverable as 
general damages because amount publisher agreed to pay over the 
entire contract was expressly set forth in the agreement). Otherwise, 
where the damages reflect a loss of profits on collateral business ar- 
rangements, i.e., separate agreements with a non-party, they are only 
recoverable, as consequential damages, when (1) it is demonstrated 
with certainty that the damages have been caused by the breach, (2) 
the extent of the loss is capable of proof with reasonable certainty, and 
(3) it is established that the damages were fairly within the contempla- 
tion of the parties at the time of the contract, Biotronik A.G. v Conor 
Medsystems Ireland, Ltd., supra (distribution agreement); Ashland 
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Management Inc. v Janien, 82 NY2d 395, 604 NYS2d 912, 624 NE2d 
1007 (1993) (employment agreement); see Goodstein Const. Corp. v New 
York, 80 NY2d 366, 590 NYS2d 425, 604 NE2d 1356 (1992) (agency 
agreement); Kenford Co., Inc. v Erie, 67 NY2d 257, 502 NYS2d 131, 493 
NE2d 234 (1986) (construction and development agreement); Awards. 
com, LLC v Kinko’s, Inc., 42 AD3d 178, 834 NYS2d 147 (1st Dept 2007), 
affd, 14 NY3d 791, 899 NYS2d 123, 925 NE2d 926 (2010) (“strategic al- 
liance” agreement between businesses); Chen v Wen Fang Wang, 177 
AD3d 694, 111 NYS3d 703 (2d Dept 2019) (breach of partnership agree- 
ment); Cornell Holdings, LLC v Woodland Creek Associates, LLC, 64 
AD3d 1020, 882 NYS2d 586 (3d Dept 2009) (agreement to sell real prop- 
erty); Lehigh Const. Group, Inc. v Almquist, 262 AD2d 943, 692 NYS2d 
551 (4th Dept 1999) (construction agreement); Bibeau v Ward, 228 
AD2d 943, 645 NYS2d 107 (8d Dept 1996) (agreement to purchase, 
train and sell horses); Haven Associates v Donro Realty Corp., 121 
AD2d 504, 503 NYS2d 826 (2d Dept 1986) (agreement to sell real prop- 
erty); see also Heary Bros. Lightning Protection Co., Inc. v Intertek 
Testing Services, N.A., Inc., 4 NY3d 615, 797 NYS2d 400, 8830 NE2d 
298 (2005) (no evidence to support lost profits where laboratory breached 
contract to test and certify product against draft industry standard pre- 
pared by plaintiff that was subsequently rejected). However, damages 
resulting from the loss of future profits need not be determined with 
mathematical precision, Ashland Management, Inc. v Janien, supra; see 
Chen v Wang Fang Wang, supra. A degree of uncertainty is expected in 
assessing lost profits, Duane Jones Co. v Burke, 306 NY 172, 117 NE2d 
237 (1954); Wathne Imports, Ltd. v PRL USA, Inc., 101 AD3d 83, 953 
NYS2d 7 (1st Dept 2012). When the existence of damage is certain and 
the only uncertainty is as to its amount, the plaintiff will not be denied 
recovery as long as it shows a stable foundation for a reasonable 
estimate of damages, Wathne Imports, Ltd. v PRL USA, Inc., supra. An 
estimate of lost profits resulting from a breach necessarily entails some 
improvisation. It is the breaching party that must shoulder the burden 
of that uncertainty, id. 


Where plaintiff is a new business seeking to recover for loss of 
future profits, plaintiff is held to a stricter standard in establishing the 
amount of loss, Kenford Co., Inc. v Erie, 67 NY2d 257, 502 NYS2d 131, 
493 NE2d 234 (1986); Cramer v Grand Rapids Show Case Co., 223 NY 
63, 119 NE 227 (1918); St. Lawrence Factory Stores v Ogdensburg 
Bridge and Port Authority, 26 AD3d 700, 810 NYS2d 532 (3d Dept 
2006), aff'd as modified on other grounds, 13 NY3d 204, 889 NYS2d 534, 
918 NE2d 124 (2009); John Quincy Adams Productions, Inc. v Public 
Broadcasting Communications, Inc., 184 AD2d 434, 587 NYS2d 145 (1st 
Dept 1992) (approving jury charge instructing that plaintiff had to 
prove “with certainty” that profits were lost because of the breach of 
contract); see Awards.com, LLC v Kinko’s, Inc., 42 AD3d 178, 834 
NYS2d 147 (1st Dept 2007), affd, 14 NY3d 791, 899 NYS2d 123, 925 
NE2d 926 (2010) (lost profits claim rejected as speculative where 
plaintiff lacked profit record to serve as basis for projecting future 
profits); Digital Broadcast Corp. v Ladenburg, Thalmann & Co., Inc., 63 
AD3d 647, 883 NYS2d 186 (1st Dept 2009) (lost profits claim rejected 
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where plaintiff that had never generated any revenue could not satisfy 
stricter standard for recovery). In Kenford Co., Inc. v Erie, supra, 
defendant breached a contract under which it was to construct a sports 
stadium and, upon completion, contract with plaintiff to manage it for a 
20 year term. Plaintiff was denied recovery for prospective profits under 
the management contract because it failed to establish that the parties 
had contemplated that defendant, in the event of breach, would be li- 
able for 20 years’ worth of lost profits. Further, the “multitude of as- 
sumptions” that supported plaintiffs projection of profits precluded a 
finding that damages had been established with reasonable certainty. It 
should be noted that the Appellate Division in Kenford ruled that 
plaintiff could recover for the failure of its adjoining lands to appreciate 
in value and for the expenses plaintiff incurred in mitigating its 
damages. The Appellate Division denied recovery for lost profits on such 
possible peripheral businesses as a professional baseball franchise and 
commercial developments, see 108 AD2d 132, 489 NYS2d 939. The 
Court of Appeals did not have occasion to review these items of damage. 
In any event, proof of breach of the contract entitles plaintiff to at least 
nominal damages, Good Karma Productions v Penthouse Intern., Ltd., 
88 AD2d 561, 450 NYS2d 486 (1st Dept 1982), aff'd, 59 NY2d 775, 464 
NYS2d 751, 451 NE2d 498 (1983); Hirsch Elec. Co., Inc. v Community 
Services, Inc., 145 AD2d 6038, 536 NYS2d 141 (2d Dept 1988); Weinrauch 
v Kashkin, 78 AD2d 852, 432 NYS2d 640 (2d Dept 1980) (6 cents dam- 
ages); see Leeds v Metropolitan Gas-Light Co., 90 NY 26 (1882). 


Lost profits may not be recovered once the nonbreaching party 
mitigates its damages through adequate cover, Jay N Jen, Inc. v Polge 
Seafood Distributing, Inc., 70 AD3d 1447, 894 NYS2d 296 (4th Dept 
2010) (sale of goods). 


Quantum Meruit 


The pattern charge assumes that the plaintiff has sued on the 
contract. Where the parties do not have a valid, enforceable contract, 
the plaintiff may recover on a quantum meruit claim, see Clark- 
Fitzpatrick, Inc. v Long Island R. Co., 70 NY2d 382, 521 NYS2d 653, 
516 NE2d 190 (1987); Ellis v Abbey & Ellis, 294 AD2d 168, 742 NYS2d 
225 (1st Dept 2002). The elements of quantum meruit, quasi-contract, 
and unjust enrichment are equitable in origin and involve the same 
concept, revolving around and dependent upon an obligation imposed by 
law because of the conduct of the parties, or some special relationship 
between them, or because one of the parties would otherwise be unjustly 
enriched. The New York Court of Appeals explained in Clark- 
Fitzpatrick, Inc. v Long Island R. Co., supra, that “quasi contracts are 
not contracts at all, although they give rise to obligations more akin to 
those stemming from contract than from tort. The contract is a mere fic- 
tion, a form imposed in order to adapt the case to a given remedy” and 
“to assure a just and equitable result.” 


A plaintiff who fails to establish a contract may recover in quantum 
meruit if the plaintiff provided services and materials under circum- 
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stances implying an understanding by both parties that the plaintiff 
would be paid, see Shapira v United Medical Service, Inc., 15 NY2d 
200, 257 NYS2d 150, 205 NE2d 293 (1965). Where the defendant has 
prevented completion of the contract, the plaintiff may elect to treat a 
contract as rescinded and sue in quantum meruit, Kokomo Strawboard 
Co. v Inman, 134 NY 92, 31 NE 248 (1892); Jones & Jones v Judd, 4 NY 
411 (1850); Clark v New York, 4 NY 338 (1850); Meyers v Coxsackie, 
139 AD2d 855, 527 NYS2d 584 (3d Dept 1988) (citing PJI); Patten v 
Mi-Cal-Co., 26 AD2d 497, 275 NYS2d 674 (1st Dept 1966); Raile v 
Peerless American Products Co., 192 App Div 506, 182 NYS 721 (1st 
Dept 1920). In such a case, the plaintiff can recover on a partly 
performed contract only the reasonable value of the work performed 
and materials furnished, Kokomo Strawboard Co. v Inman, supra, but 
the recovery may exceed the contract price, Meyers v Coxsackie, supra; 
Smith v Brocton Preserving Co., 251 App Div 102, 296 NYS 281 (4th 
Dept 1937); see Clark v New York, supra; and see Comment to PJI 4:21. 
If the contract has been fully performed and plaintiff sues in quantum 
meruit, the law implies a promise to pay the contract price, and in the 
absence of other evidence the contract price will govern the recovery, 
see Patten v Mi-Cal-Co., supra; Raile v Peerless American Products Co., 
supra. 


There can be no recovery against a municipality in quantum meruit 
where the original contract is void as contrary to statute, Gill, Korff and 
Associate, Architects and Engineer, P.C. v Onondaga, 152 AD2d 912, 
544 NYS2d 393 (4th Dept 1989). A quantum meruit action will le 
against a municipality where plaintiff entered into the contract in good 
faith, the municipality possesses the authority to enter into the contract, 
the contract does not violate public policy in the manner in which it was 
awarded, and the municipality would otherwise be unjustly enriched, 
Vrooman v Middleville, 91 AD2d 833, 458 NYS2d 424 (4th Dept 1982), 
see Gill, Korff & Associate, Architects & Engineer, P.C. v Onondaga, 
supra; see also Goldberg v Penny, 163 AD2d 352, 558 NYS2d 564 (2d 
Dept 1990). 


A quantum meruit claim is considered to be an action at law rather 
than an equitable action for the purpose of awarding interest and 
therefore a party prevailing on such a claim is entitled to interest as of 
right under CPLR 5001(a), Ogletree, Deakins, Nash, Smoak & Stewart 
P.C. v Albany Steel Inc., 243 AD2d 877, 663 NYS2d 313 (3d Dept 1997); 
Govern & McDowell v McDowell & Walker, Inc., 75 AD2d 979, 428 
NYS2d 367 (3d Dept 1980); Brent v Keesler, 32 AD2d 804, 302 NYS2d 
349 (2d Dept 1969); see Ash & Miller v Freedman, 114 AD2d 823, 495 
NYS2d 183 (1st Dept 1985). Under CPLR 5001(b), interest is to be 
computed from the earliest ascertainable date on which the prevailing 
party’s claim existed, and if that date cannot be ascertained with preci- 
sion, the computation shall be from the earliest time at which it may be 
said that the claim accrued, Ogletree, Deakins, Nash, Smoak & Stewart 
P.C. v Albany Steel Inc., supra; Govern & McDowell v McDowell & 
Walker, Inc., supra. 


For a discussion regarding quasi-contracts, see PJI 4:2. For a discus- 
sion regarding illegal contracts, see PJI 4.1. 
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Real Property Contracts and Leases 


Where a purchaser willfully defaults under a contract for the sale 
of real property, the seller has the right to retain the down payment as 
liquidated damages even when the down payment exceeds the actual 
damages, Maxton Builders, Inc. v Lo Galbo, 68 NY2d 373, 509 NYS2d 
507, 502 NE2d 184 (1986); Lawrence v Miller, 86 NY 131 (1881); Stenda 
Realty, LLC v Kornman, 67 AD3d 996, 889 NYS2d 639 (2d Dept 2009); 
Rivera v Konkol, 48 AD3d 347, 851 NYS2d 537 (1st Dept 2008); Gillette 
v Meyers, 42 AD3d 654, 839 NYS2d 584 (3d Dept 2007); DiScipio v 
Sullivan, 30 AD3d 660, 816 NYS2d 576 (3d Dept 2006); Uzan v 845 UN 
Ltd. Partnership, 10 AD3d 230, 778 NYS2d 171 (1st Dept 2004); Fried- 
man v O’Brien, 287 AD2d 311, 731 NYS2d 164 (1st Dept 2001); Korabel 
v Natoli, 210 AD2d 620, 619 NYS2d 833 (3d Dept 1994). Real estate 
down payments are subject to limited supervision and may be refunded 
only upon a showing of disparity of bargaining power between the par- 
ties, duress, fraud, illegality or mutual mistake, Uzan v 845 UN Ltd. 
Partnership, supra. For example, in Cipriano v Glen Cove Lodge No. 
1458, 1 NY3d 53, 769 NYS2d 168, 801 NE2d 388 (2003), the Court of 
Appeals held that a seller who drew a prospective buyer into a transac- 
tion and then stymied the buyer’s efforts to remove an encumbrance to 
marketable title could not rely on language limiting the buyer’s reme- 
dies in the event that title was not marketable in order to keep the 
buyer’s down payment. The fact that a liquidated damages clause in a 
real estate contract is declared unenforceable does not mean that a 
defaulting vendee is entitled to return of the down payment, Chateau 
D’If Corp. v New York, 219 AD2d 205, 641 NYS2d 252 (1st Dept 1996). 
The seller may retain a down payment of the purchase price even in the 
absence of a liquidated damages provision and even in the absence of 
actual damages, at least where the down payment is no more than 10% 
of the purchase price, Pizzurro v Guarino, 147 AD3d 879, 47 NYS3d 103 
(2d Dept 2017). 


In an action brought by the seller for damages caused by the 
purchaser’s breach of a contract for the sale of real property, damages 
are the difference between the contract price and the fair market value 
of the property at the time of the breach, White v Farrell, 20 NY3d 487, 
964 NYS2d 467, 987 NE2d 244 (2013). The price obtained by the seller 
on a later resale shortly after the breach may be relevant to the fair 
market value of the property at the time of the breach, but is not an in- 
dependent or alternative measure of damages in its own right, id. The 
seller may not, however, recover an award of consequential damages for 
property taxes, interest on the contract price, and broker’s commissions, 
Alikes v Griffith, 101 AD3d 1597, 956 NYS2d 354 (4th Dept 2012); 
DiScipio v Sullivan, 30 AD3d 677, 816 NYS2d 578 (3d Dept 2006); Tator 
v Salem, 81 AD2d 727, 489 NYS2d 497 (3d Dept 1981). 


Where a seller breaches a contract for the sale of real property, the 
buyer is ordinarily not entitled to recover benefit-of-the-bargain dam- 
ages upon the seller’s failure or inability to convey the property, 
Northridge v Moore, 118 NY 419, 23 NE 570 (1890); Khanjani v 
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Schreiber, 104 AD3d 1181, 960 NYS2d 771 (4th Dept 2013). It is only 
when the seller has acted in bad faith or in willful disregard of the 
contractthat the purchaser is entitled to the benefit of the bargain, 
Musick v 330 Wythe Ave. Associates, LLC, 41 AD3d 675, 838 NYS2d 
620 (2d Dept 2007); BSL Development Corp. v Broad Cove, Inc., 178 
AD2d 394, 577 NYS2d 98 (2d Dept 1991); Mokar Properties Corp. v 
Hall, 6 AD2d 536, 179 NYS2d 814 (1st Dept 1958); see Khanjani v 
Schreiber, supra. Further, a buyer who enters into the contract know- 
ing of the seller’s inability to convey title may not recover benefit-of-the 
bargain damages, Khanjani v Schreiber, supra; Kessler v Rae, 40 AD2d 
708, 336 NYS2d 680 (2d Dept 1972). 


The measure of damages for loss of bargain is the difference be- 
tween the contract price and the market value of the property at the 
time of the breach, together with the incidental damages that flow from 
the breach, Musick v 330 Wythe Ave. Associates, LLC, 41 AD3d 675, 
838 NYS2d 620 (2d Dept 2007); see Astoria Caterers, Inc. v J & P 1870 
Realty Corp., 24 AD3d 478, 806 NYS2d 242 (2d Dept 2005). However, 
where the seller has acted in good faith but is unable to provide good 
title, the buyer may recover only the amount already paid on the 
purchase along with necessary expenses incurred pursuant to the 
contract, such as costs for investigating title and reasonable attorney’s 
fees, Camperlino and Fatti Builders, Inc. v Dimovich Const. Corp., 198 
AD2d 803, 604 NYS2d 389 (4th Dept 1993); Mokar Properties Corp. v 
Hall, 6 AD2d 536, 179 NYS2d 814 (1st Dept 1958). The measure of 
damages where the contract has been partially performed is the differ- 
ence between the market value of the property at the time of the breach 
and the amount unpaid on the purchase price, BGW Development Corp. 
v Mount Kisco Lodge No. 1552 of Benev. and Protective Order of Elks of 
the United States of America, Inc., 247 AD2d 565, 669 NYS2d 56 (2d 
Dept 1998). In the absence of evidence of market value, the purchaser is 
entitled to return of the purchase price paid with interest plus expenses 
including the cost of investigating title and reasonable attorney’s fees, 
id. Contractual provisions limiting the purchaser’s damages are 
unenforceable where the seller has breached the contract of sale in bad 
faith, id. 


Where the seller’s breach results from an inability to deliver mar- 
ketable title or is otherwise not the result of bad faith, the purchaser is 
entitled to recover the amount already paid on the purchase price plus 
necessary expenses incurred pursuant to the contract, such as costs for 
a title search and reasonable attorneys fees, Camperlino and Fatti 
Builders, Inc. v Dimovich Const. Corp., 198 AD2d 803, 604 NYS2d 389 
(4th Dept 1993); Mokar Properties Corp. v Hall, 6 AD2d 536, 179 NYS2d 
814 (1st Dept 1958); see Nowak v Rametta, 43 AD3d 1120, 848 NYS2d 
150 (2d Dept 2007) (return of down payment). Although parties to a 
contract for the sale of real property may agree that, in the event of an 
inability to convey good title, the seller may refund the buyer’s down 
payment and terminate the contract without incurring further liability, 
such a limitation contemplates a situation beyond the parties’ control 
and implicitly requires the seller to act in good faith, Karl v Kessler, 47 
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AD3d 681, 850 NYS2d 164 (2d Dept 2008); see SJSJ Southold Realty, 
LLC v Fraser, 150 AD3d 920, 54 NYS3d 118 (2d Dept 2017). A seller 
has not acted in good faith if he or she neglects or refuses to make a 
reasonable expenditure of money and effort to remedy defects in title, 
id.; 9 Brothers Building Supply Corp. v Buonamicia, 299 AD2d 529, 751 
NYS2d 35 (2d Dept 2002), or if the title defect was “self-created” by the 
seller, Karl v Kessler, supra; Naso v Haque, 289 AD2d 309, 734 NYS2d 
214 (2d Dept 2001). 


A contract for the sale for the purchase of real property is not 
terminated by the death of the buyer, Warner v Kaplan, 71 AD3d 1, 892 
NYS2d 311 (1st Dept 2009). There is no termination because the buyer’s 
executor or administrator may pay the balance of the purchase price 
and take the deed in his or her name holding it in trust for the heirs at 
law or devisees, and it is the duty of the fiduciary for the deceased 
buyer to complete payments under the contract, id. 


In order to establish that the seller is in default for failure to 
provide clear title, the purchaser normally must first tender perfor- 
mance and demand good title, Cohen v Kranz, 12 NY2d 242, 238 NYS2d 
928, 189 NE2d 473 (1963); Willard v Mercer, 83 AD2d 656, 442 NYS2d 
200 (8d Dept 1981), aff'd, 58 NY2d 840, 460 NYS2d 18, 446 NE2d 774 
(1983); Texter v Trotta, 48 AD3d 455, 851 NYS2d 247 (2d Dept 2008). A 
purchaser may not recover his deposit from a seller whose title defects 
are curable and whose performance never was demanded on the law 
day, Cohen v Kranz, supra; Willard v Mercer, supra. The purchaser’s 
obligation to tender performance is excused if the title defect is not cur- 
able, id; Anderson v Meador, 56 AD3d 1030, 869 NYS2d 233 (3d Dept 
2008); Texter v Trotta, supra. The purchaser’s obligation to tender per- 
formance also is excused when the seller is given notice of the title 
defect before the scheduled closing date and does nothing to correct it 
until after the closing date, Klaiber, LLC v Coon, 48 AD8d 856, 851 
NYS2d 667 (3d Dept 2008); see Anderson v Meador, supra. 


Absent a specific representation by the seller, actions by the seller 
violating environmental regulations or zoning regulations do not affect 
the marketability of title, Cone v Stranahan, 44 AD3d 1145, 843 NYS2d 
717 (3d Dept 2007); see Tomhannock, LLC v Roustabout Resources, 
LLC, 33 NY38d 1080, 104 NYS3d 596, 128 NE3d 674 (2019) (failure of 
transferor to obtain subdivision approval does not render title 
unmarketable). Marketability of title is concerned with impairments on 
title to a property and not with legal public regulation of the use of the 
property, Voorheesville Rod and Gun Club, Inc. v E.W. Tompkins Co., 
Inc., 82 NY2d 564, 606 NYS2d 132, 626 NE2d 917 (1993); Cone v 
Stranahan, supra. However, where a contract expressly provides that 
the seller warrants and represents that, upon purchase, the property 
will not be in violation of any zoning ordinance, the purchaser is entitled 
to demand that the seller rectify any violation or return any moneys 
paid on account, Voorheesville Rod and Gun Club, Inc. v E.W. Tompkins 
Co., Inc., supra; Pamerqua Realty Corp. v Dollar Service Corp., 93 
AD2d 249, 461 NYS2d 393 (2d Dept 1983). Where the contractual war- 
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ranties in a contract for the assignment of a long-term lease provided a 
“permitted exception” for the possibility that the assignment would not 
be approved by the relevant municipal agency, the assignee assumed 
the risk of non-approval and was not entitled to a return of its down 
payment when approval was denied, CPS Operating Co. LLC v 
Pathmark Stores, Inc., 18 NY3d 26, 9384 NYS2d 765, 958 NE2d 894 
(2011). 


When a contract for the sale of real property contains a clause 
specifically setting forth the buyer’s remedies if the seller is unable to 
satisfy a stated condition, the buyer is limited to the remedies specifi- 
cally provided in the contract, Gindi v Intertrade Internationale Ltd., 50 
AD3d 575, 856 NYS2d 104 (1st Dept 2008); Arker Companies v State 
Urban Development Corp., 47 AD3d 739, 849 NYS2d 660 (2d Dept 2008); 
Mehlman v 592-600 Union Ave. Corp., 46 AD3d 338, 847 NYS2d 547 
(1st Dept 2007); 101123 LLC v Solis Realty LLC, 23 AD8d 107, 801 
NYS2d 31 (1st Dept 2005). Likewise, where the contract provided that, 
in the event of the purchaser’s default, the seller’s “sole remedy” and 
the purchaser’s “sole obligation” would be the amount of the down pay- 
ment (plus bank interest), the seller was not entitled to recover statu- 
tory interest under CPLR 5001(a), J. D’Addario & Co., Inc. v Embassy 
Industries, Inc., 20 NY3d 1138, 957 NYS2d 275, 980 NE2d 940 (2012). 


A contract to buy a cooperative apartment is governed by the 
Uniform Commercial Code because such a contract is in reality a sale of 
securities in the cooperative corporation, Friedman v Sommer, 63 NY2d 
788, 481 NYS2d 326, 471 NE2d 139 (1984); Weiss v Karch, 62 NY2d 
849, 477 NYS2d 615, 466 NE2d 155 (1984). Nevertheless, the propri- 
etary lease that flows from ownership of the securities arguably gives 
rights equivalent in economic benefit to outright ownership of the prop- 
erty the lease describes and places the cooperator in a more favored po- 
sition than a mere lessee, Measom v Greenwich and Perry Street 
Housing Corp., 8 Misc3d 50, 798 NYS2d 298 (AppT 2005), mod, 42 
AD3d 366, 840 NYS2d 52 (1st Dept 2007). Thus, when a cooperative 
corporation breaches a proprietary lease by failing to provide a legal, 
habitable apartment, an award of damages in the amount of the initial 
purchase price of the apartment was warranted as a practical measure 
of damages, id. 


In an action for breach of an agreement to enter into a lease, the 
damages recoverable are the actual damages sustained measured by 
the excess, if any, of the agreed rent over the actual rental value of the 
premises, Temple Bldg. Associates v Somerville, 226 AD2d 11038, 642 
NYS2d 140 (4th Dept 1996), see Shubert v Sonheim, 138 App Div 800, 
123 NYS 529 (1st Dept 1910), aff'd, 203 NY 636, 97 NE 1116 (1911). 
Where the lessee remains in occupancy and continues to pay rent, dam- 
ages must be measured not by the amount of the rent reserved but 
rather by the present value of the rental income the owner would have 
received but for the delay in making improvements attributable to the 
tenant, Lager Associates v New York, 304 AD2d 718, 759 NYS2d 116 
(2d Dept 2003). In an action to recover damages for breach of a lease 
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provision obligating the defendant to install improvements, the mea- 
sure of damages is the reasonable amount necessary to improve the 
premises as contemplated under the lease, Tobin v Union News Co., 13 
NY2d 1155, 247 NYS2d 385, 196 NE2d 735 (1964); Greenblott v Catskill 
Off-Track Betting Corp., 215 AD2d 627, 628 NYS2d 312 (2d Dept 1995); 
see Farrell Lines, Inc. v New York, 30 NY2d 76, 330 NYS2d 358, 281 
NE2d 162 (1972). Where plaintiff was denied the use of real property 
essential to plaintiffs livelihood, the damages should include plaintiffs 
renovation costs less depreciation, plaintiffs costs in finding new accom- 
modations, and some or all of plaintiffs carrying costs until the apart- 
ment was sublet, Dinicu v Groff Studios Corp., 257 AD2d 218, 690 
NYS2d 220 (1st Dept 1999) (the fact that plaintiffs damages will be 
impossible to measure with mathematical certainty due to rising real 
estate values over the years in question does not prevent plaintiff from 
recovering the genuine losses arising from defendant’s breach). Where 
defendant breached a lease contemplating that it would construct a 
chain restaurant on the leased property, the aggrieved lessor was 
entitled to recover the difference between the present value of the prop- 
erty and the value of the property if defendant had performed, Latham 
Land I, LLC v TGI Friday’s, Inc., 96 AD3d 1327, 948 NYS2d 147 (3d 
Dept 2012). The damages sought, which were based on the premise that 
there is an established market for leased properties as investment 
vehicles (triple net leases), were held to be expectation damages flowing 
directly from the breach rather than consequential damages, which are 
linked, but collateral, to the parties’ agreement, id. 


Specific Performance 


The remedy of specific performance is available in claims for breach 
of a real estate contract. Specific performance may be awarded only 
where there is a valid existing contract for which to compel perfor- 
mance, Utica Builders, LLC v Collins, 176 AD3d 897, 110 NYS3d 49 (2d 
Dept 2019). In order for the buyer to obtain specific performance, the 
buyer must demonstrate that he has substantially performed his 
contractual obligations and is ready, willing, and able to fulfill his 
remaining obligations, that the defendant was able but unwilling to 
convey the property, and that there is no adequate remedy available at 
law, ADC Orange, Inc. v Coyote Acres, Inc., 7 NY3d 484, 824 NYS2d 
192, 857 NE2d 5138 (2006); Huntington Min. Holdings, Inc. v Cottontail 
Plaza, Inc., 60 NY2d 997, 471 NYS2d 267, 459 NE2d 492 (1983); Yitzhaki 
v Sztaberek, 38 AD3d 535, 831 NYS2d 267 (2d Dept 2007); Fallati v 
Mackey, 31 AD3d 879, 818 NYS2d 341 (3d Dept 2006); see Lot 57 
Acquisition Corp. v Yat Yar Equities Corp., 63 AD3d 1109, 882 NYS2d 
454 (2d Dept 2009); Flowers v 73rd Townhouse, LLC, 52 AD3d 104, 857 
NYS2d 146 (1st Dept 2008); Garnot v LaDue, 45 AD3d 1080, 845 NYS2d 
555 (3d Dept 2007). An anticipatory breach by the party from whom 
specific performance is sought excuses the party seeking specific perfor- 
mance from tendering performance but not from the requirement that 
the party seeking specific performance establish that he or she was 
ready, willing, and able to perform, Zeitoune v Cohen, 66 AD3d 889, 
887 NYS2d 253 (2d Dept 2009); see Coizza v 164-50 Crossbay Realty 
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Corp., 73 AD3d 678, 900 NYS2d 416 (2d Dept 2010). A party may seek 
specific performance and abatement in the contract price when the 
subject of the contract is not delivered in the completed form contem- 
plated by the contract, Judnick Realty Corp. v 32 West 32nd Street 
Corp., 61 NY2d 819, 473 NYS2d 954, 462 NE2d 131 (1984); Flowers v 
73rd Townhouse, LLC, supra. Whether the party seeking an abatement 
has undertaken to complete the work does not affect that party’s right 
to an abatement, nor does the fact that the party may have realized a 
profit on a resale, Flowers v 73rd Townhouse, LLC, supra. The right to 
an abatement is based solely on the reduced value of the property at the 
time title is transferred, id. 


When a purchaser does not document that it has the funds neces- 
sary to purchase the property, it cannot prove that it was ready, willing, 
and able to close and is not entitled to the remedy of specific perfor- 
mance, Fridman v Kucher, 34 AD3d 726, 826 NYS2d 104 (2d Dept 2006); 
see Dixon v Malouf, 70 AD3d 763, 894 NYS2d 127 (2d Dept 2010); Island 
Auto Seat Cover Co., Inc. v Minunni, 69 AD3d 570, 892 NYS2d 189 (2d 
Dept 2010); Ouimet v Fitzsimmons, 68 AD3d 1507, 892 NYS2d 248 (3d 
Dept 2009); Weiss v Feldbrand, 50 AD3d 673, 854 NYS2d 740 (2d Dept 
2008) (specific performance not available where buyers did not obtain a 
mortgage commitment and did not substantiate their assertion that a 
relative could supply funds necessary to close). An anticipatory breach 
by the party from whom specific performance is sought does not excuse 
the party seeking specific performance from the requirement of showing 
that he or she was ready, willing, and able to perform, Dixon v Malouf, 
supra. Similarly, where the plaintiff did not obtain a mortgage commit- 
ment as required under the contract of sale, she lacked the capacity to 
purchase the property and therefore was not entitled to the remedy of 
specific performance, Dairo v Rockaway Blvd. Properties, LLC, 44 AD3d 
602, 843 NYS2d 642 (2d Dept 2007). Specific performance is not avail- 
able where it is impossible for the defendant to comply, Xiao Yuan v Li 
Dan Zhang, 58 AD3d 723, 871 NYS2d 720 (2d Dept 2009) (seller who 
has parted with title to land no longer able to convey title). Where the 
seller sabotages efforts to close the deal, it may not invoke remedy 
limitation clauses in the contract of sale to bar the buyer from obtaining 
specific performance, Goldstein v Held, 63 AD3d 881, 881 NYS2d 471 
(2d Dept 2009). A party may not seek specific performance of a cancelled 
real estate contract, Jericho Group, Ltd. v Midtown Development, L.P., 
32 AD3d 294, 820 NYS2d 241 (1st Dept 2006). Although the remedy of 
specific performance is routinely available in breach of contract actions 
involving real property, the court has discretion to deny such relief if it 
finds that specific performance would be a drastic or harsh remedy or 
work injustice, Coleman v Coker, 66 AD3d 812, 888 NYS2d 535 (2d 
Dept 2009); EMF General Contracting Corp. v Bisbee, 6 AD3d 45, 774 
NYS2d 39 (1st Dept 2004). 


Construction Contracts 


The contractor has the burden of proving the extent of the harm 
suffered, J.R. Loftus, Inc. v White, 85 NY2d 874, 626 NYS2d 52, 649 
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NE2d 1196 (1995). While a plaintiff may recover damages when the 
measure of damages is unavoidably uncertain or difficult to ascertain, 
Cole v Macklowe, 105 AD3d 604, 964 NYS2d 104 (1st Dept 2013), a rea- 
sonable connection between a plaintiffs evidence and a jury’s determi- 
nation of damages is necessary, J.R. Loftus, Inc. v White, supra. If the 
owner repudiates before performance has begun, the contractor is 
entitled to the difference between the contract price and the cost of per- 
formance, J. R. Loftus, Inc. v White, supra; Rosen v Equitable Paper 
Bag Co., 286 NY 410, 36 NE2d 641 (1941); Alm v Unified Church 
Structures, Inc., 61 AD2d 886, 403 NYS2d 151 (4th Dept 1978); Industrial 
Engineering Co. v Republic Storage Co., 220 App Div 178, 220 NYS 623 
(lst Dept 1927). Ordinarily, a contractor is not entitled to recover 
overhead expenses unless they were caused by defendant’s breach, 
J.R.Loftus, Inc. v White, supra. If performance has begun and the 
contractor sues for breach of contract, the contractor is entitled to re- 
cover the amount due for the work completed at the contract rate plus 
the profit lost on the uncompleted portion (i.e. the balance of the contract 
price less what it would cost the contractor to complete the balance of 
the work), less any payments already made, Kokomo Strawboard Co. v 
Inman, 134 NY 92, 31 NE 248 (1892); Jones & Jones v Judd, 4 NY 411 
(1850); Washburne v Property Owners’ Co-op. Ass’n of Middlesex 
County, 209 App Div 365, 205 NYS 36 (2d Dept 1924), aff'd, 240 NY 
663, 148 NE 749 (1925); Fehlhaber Corp. v State, 65 AD2d 119, 410 
NYS2d 920 (3d Dept 1978) (citing PJI); see Aqua Dredge, Inc. v Stony 
Point Marina and Yacht Club, Inc., 183 AD2d 1055, 583 NYS2d 648 (3d 
Dept 1992) (plaintiff need not demonstrate damages with mathematical 
certainty); Acaty Const. Corp. v Russ-Bro Intern. Corp., 85 AD2d 557, 
452 NYS2d 409 (1st Dept 1981) (where the difficulty of the work varied, 
damages must be calculated on a basis proportionate to the difficulty of 
the work performed in relation to the difficulty of the work left 
unperformed). 


The customary method of calculating damages on a quantum mer- 
uit basis in construction contract cases both on completed contracts and 
contracts terminated before completion is actual job costs plus an allow- 
ance for overhead and profit minus amount paid, Whitmyer Bros., Inc. v 
State, 47 NY2d 960, 419 NYS2d 954, 393 NE2d 1027 (1979); see S.J. 
Kula, Inc. v Carrier, 107 AD3d 1541, 967 NYS2d 804 (4th Dept 2013). 
As is made clear by New Era Homes Corporation v Forster, 299 NY 
303, 86 NE2d 757 (1949); Hydraulitall, Inc. v Jones Inlet Marina, Inc., 
71 AD3d 1087, 899 NYS2d 266 (2d Dept 2010); Pratt General Contrac- 
tors v Trappey, 177 AD2d 566, 576 NYS2d 160 (2d Dept 1991); Farm 
Supplies Corp. v Goldstein, 240 App Div 330, 270 NYS 430 (3d Dept 
1934), the same result is more simply reached by deducting from the 
full contract price the cost to plaintiff of completing the uncompleted 
portion of the work and any payments already made to plaintiff. 


As to a contractor’s claim for “extras,” see Joseph F. Egan, Inc. v 
New York, 17 NY2d 90, 268 NYS2d 301, 215 NE2d 490 (1966); Savin 
Bros., Inc. v State, 62 AD2d 511, 405 NYS2d 516 (4th Dept 1978), affd, 
47 NY2d 934, 419 NYS2d 969, 393 NE2d 1041 (1979); Mid-State 
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Industries, Ltd. v State, 117 AD3d 1255, 986 NYS2d 637 (3d Dept 2014) 
(costs incurred performing extra work on structure necessitated by 
claimant’s underestimation of materials and labor required for project 
not recoverable where parties intended for claimant to rely on its own 
personal investigation, which included visiting premises and verifying 
conditions and dimensions of structure); Metro Group Const. Corp. v 
Hempstead, 24 AD3d 632, 808 NYS2d 393 (2d Dept 2005) (damages 
incurred in connection with widening entrance road not recoverable 
where contract provided plaintiff was to rely on its own investigation of 
work site conditions, and plaintiff was aware of width of entrance but 
failed to adequately gauge the cost of performance); Barsotti’s, Inc. v 
Consolidated Edison Co. of New York, Inc., 245 AD2d 178, 666 NYS2d 
182 (1st Dept 1997) (where parties intended contractor to rely on its 
own investigation, no recovery for extra work absent showing of fraud); 
Miller vy McMahon, 135 AD2d 1030, 523 NYS2d 185 (3d Dept 1987) 
(contractors are entitled to recover for extra work that is authorized al- 
though not included in the written contract); R & R Wrecking Co., Inc. v 
New York, 53 AD2d 859, 385 NYS2d 359 (2d Dept 1976); see also 
Whitmyer Bros., Inc. v State, 47 NY2d 960, 419 NYS2d 954, 393 NE2d 
1027 (1979) (actual costs plus allowance for overhead and profit minus 
amounts already paid allowed as damages for state’s interference with 
performance of contract); Owners Realty Management and Const. Corp. 
v Board of Educ. of City of New York, 192 AD2d 471, 596 NYS2d 416 
(1st Dept 1993) (claim for “extras” barred by explicit terms of written 
contract); A.I. Smith Elec. Contractors, Inc. vy New York, 181 AD2d 542, 
581 NYS2d 44 (1st Dept 1992) (no recovery for extra work where 
contract specifically required contemporaneous records and prior 
notification). 


In disputes between contractors and subcontractors, the subcontrac- 
tor’s breach entitles the contractor to recover from the subcontractor the 
value of the work it was required to perform as a result of the 
subcontractor’s unsatisfactory performance, even where the contractor 
has been paid the entire primary contract price, J & J Structures, Inc. v 
Callanan Industries, Inc., 215 AD2d 890, 626 NYS2d 891 (3d Dept 
1995). Thus, a contractor is entitled to recover from the subcontractor 
the fair market cost of completing the work where the subcontractor 
has defaulted without substantially performing the subcontract, Citnalta 
Const. Corp. v Caristo Associates Elec. Contractors, Inc., 244 AD2d 252, 
664 NYS2d 438 (1st Dept 1997) (contractor entitled to compensation 
that will leave it as well off as it would have been had contract been 
fully performed). 


Construction subcontracts that incorporate prime contract clauses 
by reference bind a subcontractor only as to prime contract provisions 
relating to the scope, quality, character and manner of the work to be 
performed by the subcontractor, Bussanich v 310 East 55th Street 
Tenants, 282 AD2d 243, 723 NYS2d 444 (1st Dept 2001) (indemnity and 
insurance procurement provisions not incorporated); Wonder Works 
Const. Corp. v R.C. Dolner, Inc., 73 AD3d 511, 901 NYS2d 30 (1st Dept 
2010); see Gemma Development Co., L.L.C. v Fidelity & Deposit Co. of 
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Maryland, 1 AD3d 152, 767 NYS2d 413 (1st Dept 2003). Provisions 
other than scope, quality, character and manner of the work must be 
specifically incorporated to be effective against the subcontractor, Bus- 
sanich v 310 East 55th Street Tenants, supra. 


A building contractor who sues to recover for substantial perfor- 
mance must establish that its failure to perform fully was inadvertent 
or unintentional and that the defects were insubstantial, Spence v Ham, 
163 NY 220, 57 NE 412 (1900); Carefree Bldg. Products, Inc. v Belina, 
169 AD2d 956, 564 NYS2d 852 (3d Dept 1991) (citing PJI); Sear-Brown 
Associates, P.C. v Blackwatch Development Corp., 112 AD2d 765, 492 
NYS2d 266 (4th Dept 1985). Under the doctrine of substantial perfor- 
mance, any defective or omitted work must be slight, Spence v Ham, 
supra; A-1 General Contracting Inc. v River Market Commodities Inc., 
212 AD2d 897, 622 NYS2d 378 (3d Dept 1995), trivial, Jacob & Youngs 
v Kent, 230 NY 239, 129 NE 889 (1921), or minor, Jerry B. Wilson 
Roofing and Painting, Inc. v Jobco-E.R. Kelly Associates, Inc., 128 AD2d 
953, 513 NYS2d 263 (3d Dept 1987). Where the overall workmanship on 
the home was below industry standards and the contractor failed to 
complete between 14 percent and approximately 43 percent of the 
contract, the contractor did not substantially perform under the contract 
and was not entitled to its final payment, Windjammer Homes, Inc. v 
Lieberman, 278 AD2d 411, 717 NYS2d 362 (2d Dept 2000). Omissions 
or defects in the contractor’s performance amounting to 25 percent of 
the contract price would generally mandate a finding that the contrac- 
tor did not substantially perform the contract, Carefree Bldg. Products, 
Inc. v Belina, 169 AD2d 956, 564 NYS2d 852 (3d Dept 1991) (collecting 
cases). 


Substantial performance permits the building contractor to recover 
the contract price less such amount as is necessary to permit the owner 
to complete or replace, Spence v Ham, 163 NY 220, 57 NE 412 (1900); 
F. Garofalo Elec. Co., Inc. v New York University, 300 AD2d 186, 754 
NYS2d 227 (1st Dept 2002); American Standard, Inc. v Schectman, 80 
AD2d 318, 439 NYS2d 529 (4th Dept 1981); Turk v Look, 53 AD2d 709, 
383 NYS2d 937 (3d Dept 1976); see Teramo & Co., Inc. v O’Brien-Sheipe 
Funeral Home, Inc., 283 AD2d 635, 725 NYS2d 87 (2d Dept 2001), un- 
less the cost of replacement is so grossly and unfairly out of proportion 
to the good to be attained that to require replacement would be eco- 
nomic waste, in which case the measure of the deduction is the differ- 
ence in value between the work as specified and the work as completed, 
Bellizzi v Huntley Estates, Inc., 3 NY2d 112, 164 NYS2d 395, 143 NE2d 
802 (1957); Jacob & Youngs v Kent, 230 NY 239, 129 NE 889 (1921); 
Rivers v Deane, 209 AD2d 936, 619 NYS2d 419 (4th Dept 1994); Roudis 
v Hubbard, 176 AD2d 388, 574 NYS2d 95 (3d Dept 1991); Mayfair 
Kitchen Center, Inc. v Nigro, 1389 AD2d 885, 527 NYS2d 613 (8d Dept 
1988); City School Dist. of City of Elmira v McLane Const. Co., Inc., 85 
AD2d 749, 445 NYS2d 258 (3d Dept 1981); Pilgrim Homes & Garages, 
Inc. v Fiore, 75 AD2d 846, 427 NYS2d 851 (2d Dept 1980); Bryant v 
Wright, 63 AD2d 1087, 406 NYS2d 379 (3d Dept 1978); 36 NYJur2d, 
Damages § 49. However, where the breach is intentional and indicative 
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of bad faith, the owner’s measure of damages will nevertheless be the 
cost to cure, Kaiser v Fishman, 187 AD2d 623, 590 NYS2d 230 (2d Dept 
1992); Roudis v Hubbard, 176 AD2d 388, 574 NYS2d 95 (3d Dept 1991). 


The burden of proving a valid reason for the breach or deviation 
and a reasonable deduction from the contract price is on the plaintiff 
building contractor, Cawley v Weiner, 236 NY 357, 140 NE 724 (1923); 
Spence v Ham, 163 NY 220, 57 NE 412 (1900); Security Supply Corp. v 
Ciocca, 49 AD3d 1136, 854 NYS2d 570 (3d Dept 2008); Lewis v Barsuk, 
55 AD2d 817, 389 NYS2d 952 (4th Dept 1976); see Pilgrim Homes & 
Garages, Inc. v Fiore, 75 AD2d 846, 427 NYS2d 851 (2d Dept 1980). If 
the breach or deviation is substantial or intentional, the contractor can- 
not recover either on the contract, Schultze v Goodstein, 180 NY 248, 73 
NE 21 (1905); Van Clief v Van Vechten, 1380 NY 571, 29 NE 1017 (1892); 
Van Deloo v Moreland, 84 AD2d 871, 444 NYS2d 744 (8d Dept 1981), or 
in quantum meruit, Steel Storage & Elevator Const. Co. v Stock, 225 
NY 1738, 121 NE 786 (1919); Van Deloo v Moreland, supra; see Trataros 
Const., Inc. v New York City School Const. Authority, 46 AD3d 871, 849 
NYS2d 437 (2d Dept 2007); Sear-Brown Associates, P.C. v Blackwatch 
Development Corp., 112 AD2d 765, 492 NYS2d 266 (4th Dept 1985); 
Lewis v Barsuk, supra. However, when the breach or deviation is not 
substantial, such as consisting only of failure to obtain the architect’s 
approval, and the contract is terminated by the owner under a contract 
provision requiring payment upon termination for all work actually 
performed to the date of termination, the contractor is entitled to 
recovery, Arc Elec. Const. Co. v George A. Fuller Co., 24 NY2d 99, 299 
NYS2d 129, 247 NE2d 111 (1969). Whether a deviation is substantial or 
trivial is a question of degree, to be decided by the court when the infer- 
ences are clear, or by the jury if there is doubt, Jacob & Youngs v Kent, 
230 NY 239, 129 NE 889 (1921); Steel Storage & Elevator Construction 
Co. v Stock, supra; F. Garofalo Elec. Co., Inc. v New York University, 
300 AD2d 186, 754 NYS2d 227 (1st Dept 2002); Carefree Bldg. Products, 
Inc. v Belina, 169 AD2d 956, 564 NYS2d 852 (3d Dept 1991); R&R 
Wrecking Co., Inc. v New York, 538 AD2d 859, 385 NYS2d 359 (2d Dept 
1976). 


When an owner sues to recover damages for a substantial defect in 
construction, the measure of damages is the fair and reasonable cost of 
completing or correcting the contractor’s performance as of the date of 
the breach, Brushton-Moira Cent. School Dist. v Fred H. Thomas Associ- 
ates, P.C., 91 NY2d 256, 669 NYS2d 520, 692 NE2d 551 (1998); see 
Bellizzi v Huntley Estates, Inc., 3 NY2d 112, 164 NYS2d 395, 143 NE2d 
802 (1957); Haber v Gutmann, 64 AD3d 1106, 882 NYS2d 780 (3d Dept 
2009); Halsey v Connor, 287 AD2d 597, 731 NYS2d 760 (2d Dept 2001); 
Rivers v Deane, 209 AD2d 936, 619 NYS2d 419 (4th Dept 1994); Kaufman 
v Le Curt Const. Corp., 196 AD2d 577, 601 NYS2d 186 (2d Dept 1998). 
However, if the defect is not remediable, damages are based on the dif- 
ference in value between the defective structure and the structure if 
properly completed, Brushton-Moira Cent. School Dist. v Fred H. 
Thomas Associates, P.C., supra; Bellizzi v Huntley Estates, supra; see 
Sherman v Hanu, 195 AD2d 810, 600 NYS2d 371 (3d Dept 1993) (where 
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use of general rule does not result in unreasonable economic waste, dif- 
ference in value inapplicable). Where there is money due under the 
contract, the measure of damages is the difference between the amount 
due on the contract and the amount necessary to properly complete the 
job or to replace the defective construction, whichever is appropriate, 
Thompson v McCarthy, 289 AD2d 663, 733 NYS2d 791 (3d Dept 2001); 
Sherman v Hanu, supra. 


In cases involving claims of substantial performance, the following 
charge may be used. This charge applies to a case in which the plaintiff 
contractor has not fully performed its obligations under the contract 
and asserts only a claim of substantial performance. This charge also 
applies to a case in which the defendant asserts that the contractor did 
not perform its obligations under the contract and asserts a counterclaim 
for breach of contract. 


PJI 4:20.2 


As you have heard, the Plaintiff AB entered 
into a contract with the Defendant CD to (build a 
house, remodel a kitchen, install a finished base- 
ment) in accordance with certain specifications 
and additions for a cost of $______.. The contract 
provided for CD to make specified payments to AB 
during the course of the work, with the final pay- 
ment in the amount of $_______ to be made when 
AB completed the work. AB claims that it substan- 
tially performed all of its obligations under the 
contract and that CD has refused to make the final 
payment. AB further claims that it is entitled to 
the final payment due under the contract less the 
costs to complete the work /where appropriate add: 
and correct any defects in its performance]. 


CD claims that AB did not perform the contract 
and is not entitled to the final payment because 
([specify defendant’s claims as to work not completed or 
materials not supplied by AB and/or deficiencies in the 
work performed or materials supplied by AB/). CD has 
made a counterclaim against AB in the amount of 
¢ SS, which I will discuss later. 


You must decide whether or not AB substan- 
tially performed its obligations under the contract 
and is entitled to the final payment less the costs 
to complete the contract /where appropriate add: and 
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to correct any defects in its performance]. In order 
to prove substantial performance, AB must show 
that any failure to complete the work properly was 
minor in nature and not intentional. 


In deciding whether AB substantially per- 
formed the contract, you should first compare the 
work AB performed and the materials AB supplied 
with what AB was required to do under the 
contract. If you find that the work not completed 
or the materials not supplied /where appropriate add: 
and the defects in the work performed or the 
materials supplied] were minor in nature and not 
intentional, then you will find that AB substan- 
tially performed the contract. If you find that the 
work AB did not complete or the materials AB did 
not supply /where appropriate add: and the defects in 
the work AB performed or materials AB supplied] 
were important and not minor, then you will find 
that AB did not substantially perform the contract. 


AB has the burden of proving that it substan- 
tially performed the contract and what the costs 
would be to complete the work /where appropriate 
add: and to correct any defects in its performance]. 


I am going to provide you with a verdict sheet 
[See PJI 4:20.2 SV] which will contain certain 
questions. Question 1 asks, “Did AB substantially 
perform its obligations under the contract?” If you 
find that AB proved that it substantially performed 
its obligations under the contract, you should 
answer “Yes” to Question 1 and proceed to Ques- 
tion 2. If your answer to Question 1 is “No,” you 
should not answer Question 2 and proceed to Ques- 
tion 3. 


Question 2 asks, “What is the cost to complete 
AB’s work and to correct any defects in it?” In 
answering Question 2, you will be deciding how 
much AB’s final payment is to be reduced. Once 
you have answered Question 2, you should report 
to the Court without answering Question 3. 


If your answer to Question 1 was “No,” that AB 
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did not substantially perform its obligations under 
the contract, then you will proceed to consider 
CD’s counterclaim and Question 3. As you have 
heard, CD claims that it will cost $____ to 
complete the work that AB did not perform and to 
correct the defects in AB’s work under the 
contract. CD has the burden of proving (his/her/ 
its) claim. Question 3 asks: “What is the cost to 
complete AB’s work and to correct any defects in 
it?” After you answer this question, you should 
report to the Court. 


Comment 


Caveat: If an issue as to plaintiffs intentional failure to complete 
the work properly is raised, an additional question is necessary: “Did 
AB prove that its failure to complete the work properly was not 
intentional?” 


Based on Cawley v Weiner, 236 NY 357, 140 NE 724 (1923); Jacob 
& Youngs v Kent, 230 NY 239, 129 NE 889 (1921); Spence v Ham, 163 
NY 220, 57 NE 412 (1900); Security Supply Corp. v Ciocca, 49 AD3d 
1136, 854 NYS2d 570 (3d Dept 2008); F. Garofalo Elec. Co., Inc. v New 
York University, 300 AD2d 186, 754 NYS2d 227 (1st Dept 2002); Teramo 
& Co., Inc. v O’Brien-Sheipe Funeral Home, Inc., 283 AD2d 635, 725 
NYS2d 87 (2d Dept 2001); Windjammer Homes, Inc. v Lieberman, 278 
AD2d 411, 717 NYS2d 362 (2d Dept 2000); Pilgrim Homes & Garages, 
Inc. v Fiore, 75 AD2d 846, 427 NYS2d 851 (2d Dept 1980); Turk v Look, 
53 AD2d 709, 383 NYS2d 937 (3d Dept 1976); Blanchard v Saratoga 
Springs, 241 App Div 193, 271 NYS 573 (3d Dept 1934). 


A special verdict form for use in connection with the pattern charge 
follows: 


Special Verdict Form PJI 4:20.2 SV 
Answer the following: 
1. Did AB prove that it substantially performed its obligations 
under the contract? 


Vest. Noes, 


At least five jurors must agree on the answer to this question. 


If your answer to this question is Yes, proceed to Question 2. If 
your answer to this Question is No, proceed to Question 3. 
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2. What is the cost to complete AB’s work and to correct any 
defects in it as proved by AB? 


Amount $___ 


At least five jurors must agree on the answer to this question. 


After you answer this question, proceed no further and report to 
the Court. 


3. What is the cost to complete AB’s work and to correct any 
defects in it as proved by CD? 


Amount $___ 


At least five jurors must agree on the answer to this question. 


After you answer this question, proceed no further and report to 
the Court. 


Performance Bonds 


In cases of performance bonds, where a contractor defaults, the 
surety’s obligation is to either complete the work or pay the obligee the 
amount necessary for it to have the contract completed, U.W. Marx, Inc. 
v Mountbatten Sur. Co., Inc., 3 AD3d 688, 770 NYS2d 777 (3d Dept 
2004). Liability of the surety is generally limited to the amount of the 
bond and as provided in the contract, id; see Tri-City Elec. Co., Inc. v 
People, 63 NY2d 969, 483 NYS2d 990, 473 NE2d 240 (1984). Where the 
surety fails to perform after the contractor defaults, the surety’s li- 
ability may include the cost of completion, as well as damages flowing 
from its breach, U.W. Marx, Inc. v Mountbatten Surety Co., Inc., supra 
(overhead costs recoverable as actual cost of completing project). Lost 
profits are generally not recoverable for breach of a performance bond, 
id. 


Delay 


Delay of the work attributable to the wrongful acts of the owner 
entitles the contractor to recover the amount by which its costs were 
increased by the owner’s acts, Berley Industries, Inc. v New York, 45 
NY2d 683, 412 NYS2d 589, 385 NE2d 281 (1978); Peckham Road Co. v 
State, 32 AD2d 139, 300 NYS2d 174 (3d Dept 1969), aff'd, 28 NY2d 734, 
321 NYS2d 117, 269 NE2d 826 (1971); Mid-State Precast Systems Inc. v 
Corbetta Const. Co. Inc., 202 AD2d 702, 608 NYS2d 546 (3d Dept 1994); 
Peter Scalamandre & Sons, Inc. v Village Dock, Inc., 187 AD2d 496, 589 
NYS2d 191 (2d Dept 1992); Fehlhaber Corp. v State, 65 AD2d 119, 410 
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NYS2d 920 (3d Dept 1978), including home office overhead, Berley 
Industries, Inc. vy New York, supra; see also SKM & Partners v Associ- 
ated Dry Goods Corp., 178 AD2d 156, 577 NYS2d 23 (1st Dept 1991); 
Manshul Const. Corp. v Dormitory Authority of New York, 79 AD2d 
383, 436 NYS2d 724 (1st Dept 1981); Luria Bros. & Co. v U. S., 177 Ct 
Cl 676, 369 F2d 701 (1966). Berley rejects the use of the so-called 
Hichleay formula (derived from Eichleay Corp. [CCM] 60-2 BCA para 
2688) to determine such overhead. In order to recover on a delay claim, 
plaintiff must establish a definite and logical connection between what 
is proven and the damages sought to be recovered, Mid-State Precast 
Systems Inc. v Corbetta Const. Co. Inc., supra; see Peter Scalamandre 
& Sons, Inc. v Village Dock, Inc., supra. Damages for increased home of- 
fice overhead expenses will only be awarded upon evidence establishing 
the causal connection between the delays and the increased costs, Clifford 
R. Gray Inc. v City School Dist. of Albany, 277 AD2d 843, 716 NYS2d 
795 (3d Dept 2000) (evidence approximating expenses by calculating 
proportion of company-wide labor costs over job-specific labor costs for 
relevant time period insufficient). 


Generally, contract clauses barring a contractor from recovering 
damages for delay in the performance of a contract are valid, and they 
will prevent recovery of damages resulting from a broad range of rea- 
sonable and unreasonable conduct by the contractee, provided the 
conduct was contemplated by the parties when they entered into the 
agreement, Corinno Civetta Const. Corp. v New York, 67 NY2d 297, 
502 NYS2d 681, 493 NE2d 905 (1986); Arnell Construction Corporation 
v New York City School Construction Authority, 177 AD3d 595, 112 
NYS8d 169 (2d Dept 2019). Thus, even broadly worded, no-damage-for- 
delay exculpatory clauses are generally held to encompass only those 
delays that are reasonably foreseeable, arise from the contractor’s work 
during performance or which are mentioned in the contract, Corinno 
Civetta Const. Corp. v New York, supra; Arnell Construction Corpora- 
tion v New York City School Construction Authority, supra. A no- 
damage-for-delay ciause is strictly construed against the drafter, id. 


However, even where the parties’ contract contains such an exculpa- 
tory clause and the delay at issue was contemplated therein, damages 
may be recovered for 1) delays caused by the contractee’s bad faith or 
its willful, malicious or grossly negligent conduct, 2) uncontemplated 
delays, 3) delays so unreasonable that they constitute an intentional 
abandonment of the contract by the contractee, and 4) delays resulting 
from the contractee’s breach of a fundamental obligation of the contract, 
Corinno Civetta Const. Corp. v New York, 67 NY2d 297, 502 NYS2d 
681, 493 NE2d 905 (1986); Kalisch-Jarcho, Inc. v New York, 58 NY2d 
377, 461 NYS2d 746, 448 NE2d 413 (1983); Dart Mechanical Corp. v 
New York, 68 AD3d 664, 891 NYS2d 76 (1st Dept 2009); Commercial 
Elec. Contractors, Inc. v Pavarini Const. Co., Inc., 50 AD3d 316, 856 
NYS2d 46 (1st Dept 2008); Trataros Const., Inc. v New York City 
Housing Authority, 34 AD3d 451, 823 NYS2d 534 (2d Dept 2006); Clifford 
R. Gray Inc. v City School Dist. of Albany, 277 AD2d 843, 716 NYS2d 
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795 (8d Dept 2000); North Star Contracting Corp. v New York, 203 
AD2d 214, 611 NYS2d 11 (1st Dept 1994); Spearin, Preston & Burrows, 
Inc. vy New York, 160 AD2d 268, 553 NYS2d 372 (1st Dept 1990); see 
Arnell Construction Corporation v New York City School Construction 
Authority, 177 AD38d 595, 112 NYS3d 169 (2d Dept 2019); WDF Inc. v 
Turner Construction Company, 177 AD38d 5138, 112 NYS3d 133 (1st 
Dept 2019); WDF, Inc. v Trustees of Columbia University, 170 AD3d 
518, 96 NYS3d 42 (1st Dept 2019) (no-damage-for-delay clause enforce- 
able because allegations established nothing more than inept adminis- 
tration or poor planning rather than bad faith or willful, malicious or 
erossly negligent conduct); Clark-Fitzpatrick, Inc. v Long Island R. Co., 
198 AD2d 254, 603 NYS2d 526 (2d Dept 1993); Castagna & Son, Inc. v 
Board of Educ. of City of New York (New Dorp High School), 173 AD2d 
405, 570 NYS2d 286 (1st Dept 1991); Earthbank Co., Inc. v New York, 
172 AD2d 250, 568 NYS2d 101 (1st Dept 1991); Blau Mechanical Corp. 
v New York, 158 AD2d 373, 551 NYS2d 228 (1st Dept 1990); see also 
Blue Water Environmental, Inc. v Bayville, 44 AD3d 807, 843 NYS2d 
681 (2d Dept 2007). While a “no damage for delay” clause may permit 
recovery for uncontemplated delays, the contractor bears the burden of 
demonstrating that the delays were wholly unanticipated, North Star 
Contracting Corp. v New York, supra; Manshul Const. Corp. v Board of 
Educ. of City of New York, 160 AD2d 643, 559 NYS2d 260 (1st Dept 
1990) (demonstration of increased cost resulting from delay does not, in 
and of itself, meet that requirement). On a motion to dismiss, the exis- 
tence of such a clause, standing alone, is insufficient to establish the 
defense as a matter of law, Arnell Construction Corporation v New 
York City School Construction Authority, supra. 


The project architect, who administers the contract, generally is 
without authority to address delay damages claims, Liebhafsky v 
Comstruct Associates, Inc., 62 NY2d 439, 478 NYS2d 252, 466 NE2d 
844 (1984); Rockland v Primiano Const. Co., Inc., 51 NY2d 1, 431 NYS2d 
478, 409 NE2d 951 (1980); Huen New York, Inc. v Board of Educ. 
Clinton Cent. School Dist., 67 AD3d 1337, 890 NYS2d 748 (4th Dept 
2009). 


Where a bonus is clearly contemplated by both parties and is 
explicitly included as a pay item in their contract, a claim for that 
compensation is not “damages for delay” and therefore not barred by 


the contract’s “no damages for delay” clause, Trocom Const. Corp. v 
New York, 51 AD3d 533, 859 NYS2d 41 (1st Dept 2008). 


A model charge to be used in a case involving a “no damages for 
delay” exculpatory clause follows. 


PJI 4:20.3 


As you have heard, the plaintiff AB entered 
into a contract with the defendant CD for the 
(specify contract work t.e. construction of a building, in- 
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stallation of a sewer project, structural repairs on a hous- 
ing development) in accordance with certain plans 
and specifications. AB did not finish the job until 
ee ee NT , ___days after the scheduled date for 
iauraiatne of the job. AB claims that the delay in 
finishing the job was caused by CD and that the 
delay caused damages to AB in the amount of $ 
[Caveat: This charge assumes that there is no dispute 
over the scheduled date for completion of the job or the 
date on which AB finished the job.] 








The contract contained what is known as a “no 
damages for delay” clause that provided that AB 
could not recover damages if anything CD did 
delayed AB in finishing the job. CD claims that AB 
may not recover on its claim for delay damages 
because the contract contained such a clause. 


However, the “no damages for delay” clause in 
the contract does not automatically prevent AB 
from recovering on its claim for delay damages. 
The “no damages for delay” clause does not apply 
when the delays were caused by CD’s acting in bad 
faith. CD acted in bad faith if the delays were 
caused by CD’s acting with a dishonest purpose or 
with the intent of performing a wrongful act to 
injure AB. 


AB claims that it was not able to finish the 
work by the scheduled date because (specify AB’s 
claims i.e. CD repeatedly interfered with AB’s perfor- 
mance of the contract by taking AB’s building materials 
and using them on CD’s other projects; CD entered into 
the contract knowing that it did not have adequate 
financing, resulting in delays in periodic payments to 


AB). 


CD denies that it acted in bad faith /where ap- 
propriate add: and claims that specify CD’s claims as 
to delays caused by AB’s actions t.e. AB’s employees 
frequently were absent from the job; AB failed to follow 
the plans, requiring remediation; AB used wrong materi- 
als that had to be replaced]. 


You must decide whether AB has proved that 
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the “no damages for delay” clause should not ap- 
ply because the delays were caused by CD’s acting 
in bad faith. AB has the burden of proving that the 
“no damages for delay” clause does not apply 
because the delays resulted from CD’s acting in 
bad faith. 


If you find that AB has proved that the “no 
damages for delay” clause does not apply because 
the delays resulted from CD’s acting in bad faith, 
then you will go on to consider the issue of 
damages. If you find that AB has not met its burden 
of proof, then AB may not recover on its claim and 
you will not consider the issue of damages. 


My charge to you on the law of damages must 
not be taken as a suggestion that you should find 
for AB. It is for you to decide on the evidence pre- 
sented and the rules of law I have given you 
whether AB is entitled to recover from CD. 


As I have told you, AB claims that its damages 
consisted of additional costs in the amount of $ 
as a result of the delays caused by CD. CD denies 
that AB incurred any additional costs as a result 
of the delays. AB has the burden of proving the 
amount of the additional costs it incurred as a 
result of CD’s delays. 





I am going to provide you with a verdict sheet 
[See PJI 4:20.3 SV/ that will contain certain 
questions. Question 1 asks: “Was the delay in 
finishing the job caused by CD?” If you find that 
AB proved that the delay was caused by CD, you 
should answer this question “yes” and proceed to 
Question 2. If your answer to this question is “no,” 
you should proceed no further and return to the 
courtroom. 


Question 2 asks: “Did CD act in bad faith in 
causing the delay?” If you find that AB proved that 
CD acted in bad faith in causing the delay, you 
should answer this question “yes” and proceed to 
Question 3. If your answer to this question is “no,” 
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you should proceed no further and return to the 
courtroom. 


Question 3 asks: “State the amount of ad- 
ditional costs, if any, AB incurred as a result of the 
delay caused by CD.” After you answer this ques- 
tion, you should return to the courtroom. 


Caveat: This charge covers only the “bad faith” exception to the 
“no damages for delay” clause. The other exceptions are discussed below 
in the Comment. 


Comment 


Based on Corinno Civetta Const. Corp. v New York, 67 NY2d 297, 
502 NYS2d 681, 493 NE2d 905 (1986); Kalisch-Jarcho, Inc. v New York, 
58 NY2d 377, 461 NYS2d 746, 448 NE2d 413 (1983); Clifford R. Gray 
Inc. v City School Dist. of Albany, 277 AD2d 843, 716 NYS2d 795 (3d 
Dept 2000); North Star Contracting Corp. v New York, 203 AD2d 214, 
611 NYS2d 11 (1st Dept 1994); Clark-Fitzpatrick, Inc. v Long Island R. 
Co., 198 AD2d 254, 603 NYS2d 526 (2d Dept 1993); Manshul Const. 
Corp. v Board of Educ. of City of New York, 160 AD2d 6438, 559 NYS2d 
260 (1st Dept 1990); Blau Mechanical Corp. v New York, 158 AD2d 373, 
551 NYS2d 228 (1st Dept 1990). 


Special Verdict Form PJI 4:20.3 SV 
Answer the following: 


1. Was the delay in finishing the job caused by CD? 


Ve See NQxret 


At least five jurors must agree on the answer to this question. If 
your answer to this Question is Yes, proceed to Question 2. If your 
answer to this Question is No, return to the courtroom. 


2. Did CD act in bad faith in causing the delay? 
Yes___. No___ 


At least five jurors must agree on the answer to this question. If 
your answer to this Question is Yes, proceed to Question 3. If your 
answer to this Question is No, return to the courtroom. 


3. State the amount of additional costs, if any, AB incurred as 
a result of the delay caused by CD. 
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After you answer this question, return to the courtroom. 
At least five jurors must agree on the answer to this question. 


Another model charge to be used in a case involving a “no damages 
for delay” exculpatory clause follows. It is to be used when one party 
claims the clause should not apply because the causes of the delays 
were not anticipated or foreseen and reasonably could not have been 


anticipated or foreseen by the parties when they made the contract. 
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PJI 4:20.4 


As you have heard, the plaintiff, AB, is suing 
the defendant, CD, for damages because AB claims 
it was delayed by CD in finishing its work for 
reasons that were not anticipated or foreseen by 
the parties when they made the contract. AB 
entered into the contract with CD for the (specify 
contract work e.g. construction of a building, installation 
of a sewer project, structural repairs on a housing devel- 
opment) in accordance with certain plans and 
specifications. 


The contract between AB and CD provided 
that the work was to be completed by 
—_______ «AB did not finish the job 
UN til ee Ste RR , ——.. days after the 
scheduled date for eooteton of the job, and AB 
claims that CD caused the delays and that AB was 
damaged by the delays. [CAVEAT: This charge as- 
sumes that there is no dispute with respect to the 
scheduled date for completion of the job or the date on 
which AB finished the job. ] 





The contract contained what is known as a “no 
damages for delay” clause that provided that AB 
could not recover damages if the delays in complet- 
ing the work were caused by circumstances that 
were anticipated or foreseen by the parties, or by 
circumstances that reasonably could have been 
anticipated or foreseen by the parties. 


CD claims that AB may not recover on its claim 
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for delay damages because CD did not cause the 
delays. CD also claims that even if it did cause the 
delays, AB may not recover because of the “no 
damages for delay” clause. 


The “no damages for delay” clause in the 
contract does not automatically prevent AB from 
recovering on its claim for delay damages. The “no 
damages for delay” clause does not apply when the 
causes of the delays were not anticipated or fore- 
seen and could not reasonably have been antici- 
pated or foreseen by the parties when they entered 
into the contract. 


AB claims that the delays were the result of 
(specify AB’s claims as to the causes of the delays e.g. 
subsurface conditions not disclosed on CD’s plans; CD’s 
failure to adequately fund the project) and that the 
causes of the delays were not anticipated or fore- 
seen and also could not reasonably have been 
anticipated or foreseen by the parties. 


CD denies that it caused the delays. CD also 
claims that even if it did cause the delays, the 
reasons for the delays were anticipated or foreseen 
by the parties, or [where appropriate replace “or” with 
“and”] that the reasons for the delays reasonably 
could have been anticipated or foreseen by the 
parties. 


AB has the burden of proving, first, that CD 
caused the delays and, second, that the “no dam- 
ages for delay” clause does not apply because the 
causes of the delays were not anticipated or fore- 
seen and reasonably could not have been antici- 
pated or foreseen by the parties when they entered 
into the contract. 


You must decide whether AB has proved that 
CD caused the delays and that the “no damages for 
delay” clause should not apply because the causes 
of the delays were not anticipated or foreseen and 
could not reasonably have been anticipated or 
foreseen by the parties when they entered into the 
contract. In deciding whether or not the “no dam- 
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ages for delay” clause should apply because the 
reasons for the delays were caused by circum- 
stances that were not anticipated or foreseen and 
could not reasonably have been anticipated or 
foreseen by AB and CD when they entered into the 
contract, you should consider the terms of the 
contract [where appropriate add: and the evidence about 
what the parties did foresee or anticipate and reasonably 
could have foreseen or anticipated when they entered into 
the contract]. 


I am going to provide you with a verdict sheet 
[See PJI 4:20.4 SV] that will contain two questions 
on this claim. Question 1 asks: “Did CD cause the 
delays?” If you find that CD did not cause the 
delays, you should answer this question “No,” and 
skip Question 2. However, if you find that CD 
caused the delays, you should answer this ques- 
tion “Yes,” and go on to answer Question 2. 


Question 2 asks: “Has AB proved that the 
reasons for the delays in finishing the job were not 
anticipated or foreseen and could not reasonably 
have been anticipated or foreseen when the con- 
tract was made?” If you find that AB has proved 
that the reasons for the delays in finishing the job 
were not anticipated or foreseen and reasonably 
could not have been anticipated or foreseen by AB 
and CD when the contract was made, you should 
answer this question “Yes” and proceed to consider 
AB’s claim for damages against CD [or, if appropri- 
ate, additional claims between the parties]. If your 
answer to this question is “No,” you should [where 
appropriate state] return to the courtroom [or, if ap- 
propriate, state consider additional claims between the 
parties]. 


[CAVEAT: Where there are other claims between the 
parties, add the appropriate charges before discussing 
damages then proceed to charge on the law of damages, 
see PJI 4:20.5 below.] 


PJI 4:20.5 


My charge to you on the law of damages must 
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not be taken as a suggestion that you should find 
for AB. It is for you to decide on the evidence pre- 
sented and the rules of law I have given you 
whether AB is entitled to recover from CD. 


AB claims that its damages consisted of ad- 
ditional costs in the amount of $_______ as a result 
of the delays. [Where appropriate specify AB’s delay 
damages claims.] CD denies that AB incurred any 
additional costs as a result of the delays. [Where ap- 
propriate specify CD’s response to AB’s delay damages 
claims.| AB has the burden of proving the amount 
of the additional costs it incurred as a result of the 
delays. 


I am going to provide you with a verdict sheet 
[See PJI 4:20.5 SV] that will contain a question 
about AB’s claim for damages. Question 3 asks: 
“State the amount of additional costs, if any, AB 
incurred as a result of the delays.” After you 
answer this question, you should return to the 
courtroom. 


[CAVEAT AS TO THE SPECIAL VERDICT FORM: Where there 
are other claims between the parties, the jury should be instructed that 
after answering the questions relevant to the “no damages for delay” 
claim, the jury should proceed to answer questions relevant to the other 
claims before considering, if appropriate, the issue of damages. The 
court may wish to change the order in which the liability claims are 
submitted to the jury and whether the damages issue is decided 
sequentially after each liability issue. | 


Special Verdict Form 4:20.4 SV 
Answer the following: 


1. Did CD cause the delays? 
NWeszetF No. 84 


At least five jurors must agree on the answer to this question. If 
your answer to this Question is Yes, proceed to Question 2. If your 
answer to this Question is No, return to the courtroom lor where there 
are other claims between the parties, proceed to Question]. 


2. Has AB proved that the reasons for the delays in finishing 
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the job were not anticipated or foreseen and could not reasonably 
have been anticipated or foreseen when the contract was made? 


Vese INO. 


At least five jurors must agree on the answer to this question. If 
your answer to this Question is Yes [and there are no other claims, 
proceed to consider AB’s claim for damages in Question 3]. If your 
answer to this Question is Yes [and there are other claims, proceed to 
answer Question about the other claims. After you answer the other 
questions relating to the other claims, proceed to consider AB’s claim for 
damages against CD in Question .| (CAVEAT: The Court should 
incorporate the charge and special verdict form in 4:20.5 in preparing its 
charge and verdict form on damages.| If your answer to this Question is 
No, return to the courtroom [or where there are other claims between the 
parties, proceed to Question —__]. 





Special Verdict Form 4:20.5 SV 


3. State the amount of additional costs, if any, AB incurred as 
a result of the delays [unless there are other damages claims to 
consider]. 


At least five jurors must agree on the answer to this question. After 
you answer this question, return to the courtroom [unless there are 
other damages claims to consider]. 


Comment 


Based on Corinno Civetta Const. Corp. v New York, 67 NY2d 297, 
502 NYS2d 681, 493 NE2d 905 (1986); Kalisch-Jarcho, Inc. v New York, 
58 NY2d 377, 461 NYS2d 746, 448 NE2d 413 (1983); Visconti Corp. v 
LaBarge Bros. Co., Inc., 272 AD2d 948, 707 NYS2d 566 (4th Dept 2000); 
Blau Mechanical Corp. v New York, 158 AD2d 373, 551 NYS2d 228 (1st 
Dept 1990); Buckley & Co., Inc. v New York, 121 AD2d 933, 505 NYS2d 
140 (1st Dept 1986). 


Delay damages are not recoverable where the contractor fails to 
comply with contractual written notice requirements and where the 
contract explicitly prevents oral modification, F. Garofalo Elec. Co., Inc. 
v New York University, 270 AD2d 76, 705 NYS2d 327 (1st Dept 2000); 
Huff Enterprises, Inc. v Triborough Bridge and Tunnel Authority, 191 
AD2d 314, 595 NYS2d 178 (1st Dept 1993). However, in interpreting 
notice requirements in public works contracts, the specific language of 
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the notice requirement must be carefully scrutinized, see Gemma Const. 
Co., Inc. v New York, 246 AD2d 451, 668 NYS2d 195 (1st Dept 1998) 
(notice requirement not applicable to claim asserting only delay 
damages). 


These rules also apply to delay disputes between the general 
contractor and the subcontractor, Norcross v Wills, 198 NY 336, 91 NE 
803 (1910); Visconti Corp. v LaBarge Bros. Co., Inc., 272 AD2d 948, 707 
NYS2d 566 (4th Dept 2000); Burt Welding & Automotive Repair Inc. v 
U.W. Marx Inc., 272 AD2d 737, 707 NYS2d 548 (3d Dept 2000). Absent 
a contractual commitment to the contrary, a prime contractor is not 
responsible for delays that its subcontractor may incur unless those 
delays were caused by some agency or circumstance under the prime 
contractor’s direction or control, Triangle Sheet Metal Works, Inc. v 
James H. Merritt and Co., 79 NY2d 801, 580 NYS2d 171, 588 NE2d 69 
(1991); Bovis Lend Lease LMB Inc. v GCT Venture, Inc., 285 AD2d 68, 
728 NYS2d 25 (1st Dept 2001); Mid-State Precast Systems Inc. v 
Corbetta Const. Co. Inc., 202 AD2d 702, 608 NYS2d 546 (3d Dept 1994). 
The general contractor will be liable on the delay claim of the 
subcontractor where the general contractor had control of the work or 
caused the delay, see Norcross v Wills, supra, or where the prime 
contractor agreed to be responsible for owner-caused delays that its 
subcontractor might incur, Schiavone Const. Co., Inc. v Triborough 
Bridge & Tunnel Authority, 209 AD2d 598, 619 NYS2d 117 (2d Dept 
1994). Where a subcontract incorporates by reference a “no damage for 
delay” clause contained in the prime contract, the clause bars recovery 
for delay damages, Peter Scalamandre & Sons, Inc. v Village Dock, Inc., 
187 AD2d 496, 589 NYS2d 191 (2d Dept 1992). A general contractor 
who has sustained no injury may not bring suit on behalf of a 
subcontractor for additional costs caused by the owner’s delays, absent 
a liquidation agreement, Bovis Lend Lease LMB Inc. v GCT Venture, 
Inc., 285 AD2d 68, 728 NYS2d 25 (1st Dept 2001). For a discussion of 
liquidation agreements in construction contracts, see section entitled 
“Liquidation Agreements” below. 


Liquidated Damages 


The law of contracts distinguishes between liquidated damages 
clauses, which are enforceable, and penalty clauses, which are not, 
Truck Rent-A-Center, Inc. v Puritan Farms 2nd, Inc., 41 NY2d 420, 393 
NYS2d 365, 361 NE2d 1015 (1977). Liquidated damages constitute the 
compensation that the parties have agreed should be paid in order to 
satisfy any loss or injury flowing from a breach of the contract, id.; 
Rubin v Napoli Bern Ripka Shkolnik, LLP, 179 AD3d 495, 118 NYS3d 4 
(1st Dept 2020). Thus, a liquidated damages provision is “an estimate, 
made by the parties at the time they enter into their agreement, of the 
extent of the injury that would be sustained as a result of breach of the 
agreement,” Truck Rent-A-Center, Inc. v Puritan Farms 2nd, Inc., 
supra. The Court of Appeals has explained that liquidated damages pro- 
visions “have value in those situations where it would be difficult, if not 
actually impossible, to calculate the actual amount of damage. In such 
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cases, contracting parties may agree between themselves as to the 
amount of damages to be paid upon breach rather than leaving that 
amount to the calculation of the court or jury,” id. However, as discussed 
infra, parties may not agree to a penalty clause or provision in their 
contract. 


A liquidated damages clause must clearly and unambiguously set 
forth the amount of compensation that the parties agreed should be 
paid in order to satisfy any loss or injury resulting from a breach of 
their contract, Deer Park Enterprises, LLC v Ail Systems, Inc., 57 AD3d 
711, 870 NYS2d 89 (2d Dept 2008). However, a liquidated damages 
clause need not be so denominated, Truck Rent-A-Center, Inc. v Puritan 
Farms 2nd, Inc., 41 NY2d 420, 393 NYS2d 365, 361 NE2d 1015 (1977); 
Lease Corp. of America Inc. v Resnick, 288 AD2d 533, 732 NYS2d 266 
(3d Dept 2001). Liquidated damages need not necessarily be monetary 
in nature, id. (retention of improved parcel of land). 


Liquidated damage clauses are enforceable provided they are nei- 
ther unconscionable nor contrary to public policy, Truck Rent-A-Center, 
Inc. v Puritan Farms 2nd, Inc., 41 NY2d 420, 424, 393 NYS2d 365, 361 
NE2d 1015 (1977); Lease Corp. of America Inc. v Resnick, 288 AD2d 
533, 7382 NYS2d 266 (8d Dept 2001); see UCC 2-302(1). Unconscionabil- 
ity is a question of law to be decided by the court, Estate of Arena v 
Abbott & Cobb, Inc., 158 AD2d 926, 551 NYS2d 715; Cayuga Harvester, 
Inc. v Allis-Chalmers Corp., 95 AD2d 5, 465 NYS2d 606 (4th Dept 1983); 
see Olcott Lakeside Development, Inc. v Krueger, 207 AD2d 1032, 616 
NYS2d 841 (4th Dept 1994), with a presumption of conscionability when 
the transaction is between business persons in a commercial setting, 
Cayuga Harvester, Inc. v Allis-Chalmers Corp., supra; see Warren 
Electrical Supply Inc. v Davidson, 284 AD2d 869, 727 NYS2d 502 (3d 
Dept 2001). 


A contractual provision fixing damages in the event of breach will 
be sustained if, at the time of the contract, the amount liquidated bears 
a reasonable proportion to the probable loss and the amount of actual 
loss is incapable or difficult of precise estimation, JMD Holding Corp. v 
Congress Financial Corp., 4 NY3d 3738, 795 NYS2d 502, 828 NE2d 604 
(2005); BDO Seidman v Hirshberg, 98 NY2d 382, 690 NYS2d 854, 712 
NE2d 1220 (1999); Rubin v Napoli Bern Ripka Shkolnik, LLP, 179 
AD3d 495, 118 NYS3d 4 (1st Dept 2020); Res Exhibit Services, LLC v 
Genesis Vision, Inc., 155 AD3d 1515, 64 NYS3d 786 (4th Dept 2017); 
Zeer v Azulay, 50 AD8d 781, 860 NYS2d 527 (2d Dept 2008); Ames 
Linen Service v Katz, 8 AD3d 945, 779 NYS2d 600 (3d Dept 2004); 
Time Associates Inc. v Blake Realty Inc., 212 AD2d 879, 622 NYS2d 
816 (3d Dept 1995); see Barco Auto Leasing Corp. v Atlas Co., 165 
AD2d 851, 560 NYS2d 314 (2d Dept 1990). If, however, the amount 
fixed is plainly or grossly disproportionate to the probable loss, the pro- 
vision calls for a penalty and will not be enforced, BDO Seidman v 
Hirshberg, supra; Truck Rent-A-Center, Inc. v Puritan Farms 2nd, Inc., 
41 NY2d 420, 424, 393 NYS2d 365, 361 NE2d 1015 (1977); Rubin v 
Napoli Bern Ripka Shkolnik, LLP, supra; Chumsky v Chumsky, 64 
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AD3d 1156, 881 NYS2d 774 (4th Dept 2009); Pyramid Centres and Co. 
Ltd. v Kinney Shoe Corp., 244 AD2d 625, 663 NYS2d 711 (8d Dept 
1997); Irving Tire Co., Inc. v Stage II Apparel Corp., 230 AD2d 772, 646 
NYS2d 528 (2d Dept 1996); Weiss v Weiss, 206 AD2d 741, 615 NYS2d 
468 (3d Dept 1994); Mid-Atlantic Autec v Keeler Motor Car Co., 199 
AD2d 732, 605 NYS2d 447 (3d Dept 1993); Scudder v Baker, 172 AD2d 
40, 576 NYS2d 920 (8d Dept 1991); see Addressing Systems and 
Products, Inc. v Friedman, 59 AD3d 359, 874 NYS2d 430 (1st Dept 
2009). This rule is fully applicable to contracts where a governmental 
entity is a party, Ann-Par Sanitation, Inc. v Brookhaven, 23 AD3d 380, 
804 NYS2d 758 (2d Dept 2005). In such cases, while inconvenience and 
injury suffered by the public may be regarded as actual damages com- 
pensable pursuant to a liquidated damages provision, the provision will 
not be enforced if it is grossly disproportionate to the amount of dam- 
ages sustained, id. 


Where the parties to the agreement were sophisticated business 
people, and the terms of the agreement were mutually negotiated, with 
each party represented by experienced counsel, a liquidated damages 
provision that is reached at arm’s length is entitled to deference, Res 
Exhibit Services, LLC v Genesis Vision, Inc., 155 AD3d 1515, 64 NYS3d 
786 (4th Dept 2017); Addressing Systems and Products, Inc. v Fried- 
man, 59 AD3d 359, 874 NYS2d 430 (1st Dept 2009). 


Whether a liquidated damage clause is an unenforceable penalty is 
a question of law for the court, JMD Holding Corp. v Congress Financial 
Corp., 4 NY3d 373, 795 NYS2d 502, 828 NE2d 604 (2005); Bates 
Advertising USA, Inc. v 498 Seventh, LLC, 7 NY3d 115, 818 NYS2d 
161, 850 NE2d 1137 (2006); X.L.O. Concrete Corp. v John T. Brady and 
Co., 104 AD2d 181, 482 NYS2d 476 (1st Dept 1984), aff'd, 66 NY2d 970, 
498 NYS2d 799, 489 NE2d 768 (1985); Olcott Lakeside Development, 
Inc. v Krueger, 207 AD2d 1032, 616 NYS2d 841 (4th Dept 1994). The 
party seeking to avoid liquidated damages has the burden to prove they 
constitute a penalty, JMD Holding Corp. v Congress Financial Corp., 
supra; Rubin v Napoli Bern Ripka Shkolnik, LLP, 179 AD3d 495, 118 
NYS3d 4 (1st Dept 2020); Ray v Ray, 61 AD3d 442, 876 NYS2d 383 (1st 
Dept 2009); see Res Exhibit Services, LLC v Genesis Vision, Inc., 155 
AD3d 1515, 64 NYS3d 786 (4th Dept 2017) (summary judgment). The 
agreement in which the liquidated damages clause appears should be 
interpreted as of the date of its execution and not as of the date of its 
breach, Seidlitz v Auerbach, 230 NY 167, 129 NE 461 (1920); X.L.O. 
Concrete Corp. v John T. Brady and Co., supra. If there is no actual 
loss, the liquidated damages clause will not be enforced even though the 
amount fixed appeared reasonable, Parente v Drozd, 171 AD2d 847, 567 
NYS2d 534 (2d Dept 1991). Thus, the party seeking to enforce the liqui- 
dated damage provision must necessarily have been damaged in order 
for the provision to apply, Rubin v Napoli Bern Ripka Shkolnik, LLP, 
supra. 


A liquidated damages clause does not in and of itself bar the rem- 
edy of specific performance, Rubinstein v Rubinstein, 23 NY2d 293, 296 
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NYS2d 354, 244 NE2d 49 (1968); Coizza v 164-50 Crossbay Realty 
Corp., 37 AD3d 640, 831 NYS2d 433 (2d Dept 2007). For there to be a 
complete bar to equitable relief there must be something more, such as 
explicit language in the contract that the liquidated damages provision 
was to be the sole remedy, Rubinstein v Rubinstein, supra; Granite 
Broadway Development LLC v 1711 LLC, 44 AD3d 594, 845 NYS2d 10 
(1st Dept 2007); Coizza v 164-50 Crossbay Realty Corp., supra. 


Liquidated damages clauses have been used in actions to recover 
for economic losses arising out of delays in the construction of buildings, 
see Elmira v Larry Walter, Inc., 150 AD2d 129, 546 NYS2d 183 (3d 
Dept 1989), affd, 76 NY2d 912, 563 NYS2d 45, 564 NE2d 655 (1990); 
J.R. Stevenson Corp. v Westchester, 113 AD2d 918, 493 NYS2d 819 (2d 
Dept 1985). Where the parties are mutually responsible for the delays, 
the obligation to pay liquidated damages is annulled, Mosler Safe Co. v 
Maiden Lane Safe Deposit Co., 199 NY 479, 93 NE 81 (1910), and each 
party must resort to an action to recover its actual damages, J.R. 
Stevenson Corp. v Westchester, supra. A liquidated damage clause 
which fixes damages for delay does not apply where the contractor 
abandons the work outright prior to the stipulated completion date, 
absent clear and unambiguous language to the contrary, Elmira v Larry 
Walter, Inc., supra. 


A contractual liquidated damage provision stating that, in the event 
of the purchaser’s default, the seller’s “sole remedy” and the purchaser’s 
“sole obligation” would be the amount of the down payment (plus bank 
interest) was held enforceable and sufficient to preclude the seller from 
recovering statutory interest under CPLR 5001(a), J. D’Addario & Co., 
Inc. v Embassy Industries, Inc., 20 NY3d 113, 957 NYS2d 275, 980 
NE2d 940 (2012). 


Liquidated damage provisions are often found in leases. For a 
discussion of such clauses, see PJI 6:2. 


Liquidating Agreements 


Liquidating agreements are commonly employed in the construc- 
tion industry as a means to apportion liability among owners, general 
contractors, and subcontractors, among whom such efforts are otherwise 
hindered by a lack of contractual privity, North Moore Street Develop- 
ers, LLC v Meltzer/Mand1 Architects, P.C., 23 AD3d 27, 799 NYS2d 485 
(1st Dept 2005); see Lambert Houses Redevelopment Co. v HRH Equity 
Corp., 117 AD2d 227, 502 NYS2d 433 (1st Dept 1986). New York courts 
recognize and enforce liquidating agreements as a valid mechanism for 
bridging the privity gap between owners and subcontractors who sustain 
damages as the result of the others’ actions, North Moore Street 
Developers, LLC v Meltzer/Mandl Architects, P.C., supra; Bovis Lend 
Lease LMB Inc. v GCT Venture, Inc., 285 AD2d 68, 728 NYS2d 25 (1st 
Dept 2001); Schiavone Const. Co., Inc. v Triborough Bridge & Tunnel 
Authority, 209 AD2d 598, 619 NYS2d 117 (2d Dept 1994); American 
Standard, Inc. v New York City Transit Authority, 133 AD2d 595, 519 
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NYS2d 701 (2d Dept 1987); see Barry, Bette & Led Duke Inc. v State, 
240 AD2d 54, 669 NYS2d 741 (38d Dept 1998); see also Rad and D’Aprile, 
Inc. v Arnell Construction Corp., 159 AD3d 971, 74 NYS3d 266 (2d Dept 
2018). 


Liquidating agreements have three basic elements: 1) the imposi- 
tion of liability upon a party for a third party’s increased costs, thereby 
providing the first party with a basis for a legal action against the party 
at fault; 2) a liquidation of liability in the amount of the first party’s 
recovery against the party at fault; and 3) a provision for the pass- 
through of that recovery to the third party, Rad and D’Aprile, Inc. v 
Arnell Construction Corp., 159 AD3d 971, 74 NYS3d 266 (2d Dept 2018); 
North Moore Street Developers, LLC v Meltzer/Mand] Architects, P.C., 
23 AD3d 27, 799 NYS2d 485 (1st Dept 2005); Bovis Lend Lease LMB 
Inc. v GCT Venture, Inc., 285 AD2d 68, 728 NYS2d 25 (1st Dept 2001). 
Liquidating agreements need not take any particular form; they may be 
memorialized in the subcontract or in a separate agreement, see Rad 
and D’Aprile, Inc. v Arnell Construction Corp., supra; Bovis Lend Lease 
LMB Inc. v GCT Venture, Inc., supra, and may be assembled from sev- 
eral documents executed over a period of years, North Moore Street 
Developers, LLC v Meltzer/Mand] Architects, P.C., supra; see Barry, 
Bette & Led Duke Inc. v State, 240 AD2d 54, 669 NYS2d 741 (3d Dept 
1998). The assertion of independent claims does not render a pass- 
through claim unsustainable, North Moore Street Developers, LLC v 
Meltzer/Mand1 Architects, P.C., supra. 


Neither apportionment of liability pursuant to CPLR 1401 nor con- 
tribution pursuant to common law applies to a breach of contract action 
because CPLR 1401 applies solely to tort claims while common law 
principles limit liability to damages that were reasonably foreseeable 
when the contract was made, Board of Educ. of Hudson City School 
Dist. v Sargent, Webster, Crenshaw & Folley, 71 NY2d 21, 523 NYS2d 
475, 517 NE2d 1360 (1987); see Whalen v 50 Sutton Place South 
Owners, Inc., 276 AD2d 356, 714 NYS2d 269 (1st Dept 2000); Cappel- 
letti v Unigard Ins. Co., 222 AD2d 1029, 636 NYS2d 958 (4th Dept 
1995) and Bristol-Myers Squibb, Indus. Div. v Delta Star, Inc., 206 
AD2d 177, 620 NYS2d 196 (4th Dept 1994) (contribution is unavailable 
for purely economic loss resulting from breach of contract); Tempforce 
Inc. v Municipal Housing Authority of City of Schenectady, 222 AD2d 
778, 684 NYS2d 827 (3d Dept 1995); United Services Auto. Ass’n v R. 
Maurice Associates, Inc., 188 AD2d 1021, 591 NYS2d 912 (4th Dept 
1992); Gordon J. Phillips, Inc. v Concrete Materials, Inc., 187 AD2d 
1024, 590 NYS2d 344 (4th Dept 1992); Facilities Development Corp. v 
Miletta, 180 AD2d 97, 584 NYS2d 491 (3d Dept 1992). 


However, Lambert Houses Redevelopment Co. v HRH Equity Corp., 
117 AD2d 227, 502 NYS2d 433 (1st Dept 1986), a breach of contract ac- 
tion, appears to have assumed the substantive validity of cross claims 
for “contribution.” Lambert involved an action to recover damages for 
breach of a construction contract. The Court upheld a liquidating agree- 
ment made between the owner and the general contractor and rejected 
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the contention that the agreement violated the provisions of General 
Obligations Law § 15-108. The Court held that the provisions of Gen- 
eral Obligations Law § 15-108, under which the settling tortfeasor is 
released and no longer remains in the lawsuit, do not apply to liquidat- 
ing agreements, see PJI 2:275. Lambert referred to the cross claims by 
the subcontractors against the general contractor as cross claims for 
“contribution.” However, as previously noted, contribution is a remedy 
that applies only in tort actions and is not available in contract actions, 
even where plaintiff alleges negligence in the performance of the 
contract, Board of Educ. of Hudson City School Dist. v Sargent, Webster, 
Crenshaw & Folley, 71 NY2d 21, 523 NYS2d 475, 517 NE2d 1360 (1987); 
Dormitory Authority of State of N.Y. v Scott, 160 AD2d 179, 553 NYS2d 
149 (1st Dept 1990); see Chautauqua v Pacos Const. Co., Inc., 195 AD2d 
1021, 600 NYS2d 585 (4th Dept 1993). Lambert could have been decided 
on the ground that General Obligations Law § 15-108 applies only to 
contribution claims in personal injury actions, see McDermott v New 
York, 50 NY2d 211, 428 NYS2d 6438, 406 NE2d 460 (1980); Riviello v 
Waldron, 47 NY2d 297, 418 NYS2d 300, 391 NE2d 1278 (1979), and 
since the subcontractors could not assert any such contribution claims, 
General Obligations Law § 15-108 did not apply to the liquidating agree- 
ment between the owner and the general contractor. Thus, Lambert 
may be subject to question on its precise facts. 


Discounting future damages 


Discounting future damages to their value at some point in the past 
may be appropriate because it takes into account the time value of 
money, Ilion v Herkimer, 23 NY3d 812, 18 NE3d 359 (2014). When an 
amount intended to compensate for a future loss is discounted back to a 
particular time, the discounted amount represents the sum that, if 
invested at that time at reasonable rates of return, would theoretically 
produce the intended amount at the future time when the loss is 
incurred, id; Milbrandt v A.P. Green Refractories Co., 79 NY2d 26, 580 
NYS2d 147, 588 NE2d 45 (1992). Although the practice of discounting 
future damages is more prevalent in tort actions, see Comments to PJlI 
2:277, 2:320, it may apply in breach of contract actions, Ilion v 
Herkimer, supra. Thus, where a contractual liability encompasses future 
damages, discounting may be appropriate, particularly where requiring 
the breaching party to pay an undiscounted amount would give the non- 
breaching party an impermissible windfall, id. The Court in Ilion noted 
that if the parties expressly addressed the matter of discounting in 
their contract, the result in the case may have been different, id. 


Interest 


Whether a successful party to a breach of contract action is entitled 
to prejudgment or predecision interest is in most instances not subject 
to judicial discretion but instead is determined by reference to statute, 


as such interest is purely a creature of statute, Manufacturer’s & 
Traders Trust Co. v Reliance Ins. Co., 8 NY3d 583, 838 NYS2d 806, 870 
NE2d 124 (2007); Bello v Roswell Park Cancer Institute, 5 NY3d 170, 
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800 NYS2d 109, 833 NE2d 252 (2005); see CPLR 5001. The statutory 
right to interest may be overridden if the parties to a contract have 
provided that the specified liquidated damages are the “sole remedy” for 
default, J. D'Addario & Co., Inc. v Embassy Industries, Inc., 20 NY3d 
113, 957 NYS2d 275, 980 NE2d 940 (2012). The purpose of an award of 
prejudgment interest is to make the aggrieved party whole, NML 
Capital v Republic of Argentina, 17 NY3d 250, 928 NYS2d 666, 952 
NE2d 482 (2011); Spodek v Park Property Development Associates, 96 
NY2d 577, 733 NYS2d 674, 759 NE2d 760 (2001); Binghamton v 
Serafini, 8 AD8d 835, 778 NYS2d 547 (3d Dept 2004); Bamira v Green- 
berg, 295 AD2d 206, 744 NYS2d 367 (1st Dept 2002); see Aurecchione v 
New York State Div. of Human Rights, 98 NY2d 21, 744 NYS2d 349, 
771 NE2d 231 (2002) (awarding pre-determination interest to prevail- 
ing party on employment discrimination claim under the Human Rights 
Law). Interest is not a penalty, Manufacturer’s & Traders Trust Co. v 
Reliance Ins. Co., supra; Love v State, 78 NY2d 540, 577 NYS2d 359, 
583 NE2d 1296 (1991). It is simply the cost of having the use of another 
person’s money for a specified period, id. Its function is to compensate 
the creditor for the loss of use of money the creditor was owed during a 
particular period of time, NML Capital v Republic of Argentina, supra; 
Spodek v Park Property Development Associates, supra. CPLR 5001(a) 
authorizes interest “upon a sum awarded,” indicating that the interest 
must be paid by the party against whom the sum was awarded, 
Manufacturer’s & Traders Trust Co. v Reliance Ins. Co., supra. Where 
no sum has been awarded against a party, there is no basis for an 
award of interest against that party, id. Under CPLR 5001, interest 
shall be recovered in an action for breach of contract, but if the jury 
does not fix the date from which interest shall run, the clerk of the 
court may. 


Interest is calculated from the earliest ascertainable date the cause 
of action accrued, Ilion v Herkimer, 23 NY3d 812, 18 NE8d 359 (2014); 
P.A. Bldg. Co. v New York, 10 NY3d 430, 860 NYS2d 1, 889 NE2d 983 
(2008); Brushton-Moira Cent. School Dist. v Fred H. Thomas Associ- 
ates, P.C., 91 NY2d 256, 669 NYS2d 520, 692 NE2d 551 (1998); Seward 
Park Housing Corp. v Greater New York Mut. Ins. Co., 43 AD3d 23, 836 
NYS2d 99 (1st Dept 2007); 10 Park Square Associates, Inc. v The Travel- 
ers, 288 AD2d 828, 732 NYS2d 305 (4th Dept 2001) (where insured 
entitled to payment within 60 days after submission of proof of loss, 
interest accrues from that date); see CPLR 5001(b). Under CPLR 
5001(b), where damages are incurred at various times, interest is 
computed on each item from the date it was incurred but only for the 
respective amounts totaling the jury’s award, American Home Assur. 
Co. v Morris Indus. Builders, Inc., 192 AD2d 477, 597 NYS2d 27 (1st 
Dept 1993), or on all of the damages from a single reasonable interme- 
diate date, Pozament Corp. v AES Westover, LLC, 51 AD3d 1080, 857 
NYS2d 766 (3d Dept 2008). Where recovery is sought of a portion of 
legal fees collected on various dates, prejudgment interest upon each 
amount should be calculated either from its date of collection or upon 
the entire award from a single reasonable intermediate date, Hayden v 
P. Zarkadas, P.C., 18 AD3d 500, 795 NYS2d 278 (2d Dept 2005). 
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Under CPLR 5001, interest on a sum awarded as a result of a 
breach of contract is computed from the earliest date the claim accrued, 
except that interest upon damages incurred thereafter is computed from 
the date incurred, CPLR 5001 (a), (b); NML Capital v Republic of 
Argentina, 17 NY8d 250, 928 NYS2d 666, 952 NE2d 482 (2011). Thus, 
CPLR 5001 permits a party that prevailed in a breach of contract action 
to obtain prejudgment interest, and where a contract provides for 
periodic payments or installments, the defaulting party is required to 
pay prejudgment interest on any missed payments—whether interest or 
principal—from the date the payment was due, NML Capital v Republic 
of Argentina, supra; Spodek v Park Property Development Associates, 
96 NY2d 577, 733 NYS2d 674, 759 NE2d 760 (2001); see Friedman v 
Miale, 69 AD3d 789, 892 NYS2d 545 (2d Dept 2010); Binghamton v 
Serafini, 8 AD3d 835, 778 NYS2d 547 (3d Dept 2004). 


However, the rate of prejudgment interest to be paid when a claim 
is predicated on a breach of contract will vary depending on the nature 
and terms of the contract, NML Capital v Republic of Argentina, 17 
NY3d 250, 928 NYS2d 666, 952 NE2d 482 (2011). While most loan 
agreements provide a contract rate of interest that determines the rate 
of interest on principal prior to the loan’s maturity or a default in pay- 
ment, if the loan agreement fails to address the interest rate after 
principal is due or in the event of breach, New York’s statutory rate of 
9% will apply as the default prejudgment interest rate, NML Capital v 
Republic of Argentina, supra; see Chipetine v McEvoy, 238 AD2d 536, 
657 NYS2d 88 (2d Dept 1997). Thus, where a defendant executed a 
promissory note that provided simply for the principal sum of $1,000,000 
with interest at 12% per annum payable to the plaintiff, prejudgment 
interest on the unpaid principal amount was calculated at the contract 
rate of 12% until the debtor defaulted on the note, after which the 
plaintiff was entitled to only the 9% statutory rate of interest from the 
date of the default under CPLR 5004, Chipetine v McEvoy, supra; see 
NML Capital v Republic of Argentina, supra. An important exception to 
this rule exists where an agreement involving an indebtedness requires 
that interest is set at a specified rate until the principal amount is paid; 
in such a case, the contract rate of interest, rather than the statutory 
rate of interest, determines the amount of prejudgment interest to be 
paid on both the unpaid principal amounts and any post-maturity inter- 
est payments until the principal amount is paid or the contract is 
merged in a judgment, NML Capital v Republic of Argentina, supra; see 
Ajdler v Province of Mendoza, 33 NY38d 120, 99 NYS3d 749, 123 NE3d 
233 (2019); NYCTL 1998-2 Trust v Wagner, 61 AD8d 728, 876 NYS2d 
522 (2d Dept 2009). Moreover, where such a loan agreement provides 
for interest until principal is paid, the plaintiff is entitled to not only 
the contract rate as prejudgment interest on unpaid principal and inter- 
est, but also to the statutory prejudgment interest under CPLR 5001 on 
any unpaid interest that was due after the principal amount of the loan 
was due but not paid, NML Capital v Republic of Argentina, supra; 
Spodek v Park Property Development Associates, 96 NY2d 577, 733 
NYS2d 674, 759 NE2d 760 (2001); see Ajdler v Province of Mendoza, 
supra. Such awards of statutory prejudgment interest on interest-only 
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payments that are due prior to judgment but are not made do not repre- 
sent impermissible interest-on-interest charges or double recoveries on 
principal, but rather serve the primary function of prejudgment interest 
to compensate plaintiffs for the loss of the use of the interest payments, 
NML Capital v Republic of Argentina, supra; see Ajdler v Province of 
Mendoza, supra. Absent this component of damages, plaintiffs would be 
reimbursed only for the loss of the use of the principal—and not for the 
loss of use of the periodic interest payments, a separate injury, NML 
Capital v Republic of Argentina, supra. 


In an international cargo loss case, prejudgment interest is allow- 
able even if the total of principal and interest exceeds the Warsaw 
Convention damages limitation, Maro Leather Co. v Aerolineas Argenti- 
nas, 161 Misc2d 920, 617 NYS2d 617 (AppT 1994); but see O’Rourke v 
Eastern Air Lines, Inc., 730 F2d 842 (2d Cir 1984). 


In an action against a municipality, the rate of interest is limited to 
nine per cent, General Mun. Law § 3-a, computed from the date when 
defendant refused to make payment of plaintiff's claim, Acme Builders, 
Inc. v Nassau, 36 AD2d 317, 320 NYS2d 289 (2d Dept 1971), aff'd, 31 
NY2d 924, 340 NYS2d 924, 293 NE2d 92 (1972); see Ilion v Herkimer, 
23 NY3d 812, 18 NE38d 359 (2014) (rule that interest runs from date of 
municipality’s refusal to pay claim—as opposed to earliest ascertainable 
date of accrual of cause of action—inapplicable where policy concerns 
for protecting municipality from “scheming” claimant not implicated). 
In an action for breach of implied warranty of title of personal property, 
interest runs from the date plaintiff is ousted from possession, Menzel v 
List, 24 NY2d 91, 298 NYS2d 979, 246 NE2d 742 (1969). In an action 
brought by plaintiff on three demand promissory notes guaranteed by 
defendant, plaintiff is entitled to prejudgment interest from the date 
demand is made at the rate of interest provided in the note, and if the 
note contains no interest rate, then at the statutory rate of interest 
from the date of such demand, Hestnar v Schetter, 284 AD2d 499, 728 
NYS2d 479 (2d Dept 2001); see Uniform Commercial Code §§ 3-118 (d), 
3-122 (4). Under CPLR 5001(a), a creditor may recover prejudgment 
interest on unpaid interest and principal payments awarded from the 
date each payment became due under the terms of a promissory note to 
the date liability is established, Spodek v Park Property Development 
Associates, 96 NY2d 577, 733 NYS2d 674, 759 NE2d 760 (2001). For a 
discussion regarding allowance of interest in commercial settings, see 
Chemical Bank v Flushing Sav. Bank, 146 AD2d 473, 5386 NYS2d 442 
(1st Dept 1989). For a charge concerning interest, see PJ1 2:313. 


Attorneys’ Fees 


Under the “American Rule,” a prevailing party may not recover at- 
torneys’ fees from the losing party unless an award of attorneys’ fees is 
authorized by agreement between the parties, statute, or court rule, 
Mount Vernon City School Dist. v Nova Cas. Co., 19 NY3d 28, 945 
NYS2d 202, 968 NE2d 439 (2012); Baker v Health Management 
Systems, Inc., 98 NY2d 80, 745 NYS2d 741, 772 NE2d 1099 (2002); 
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Hooper Associates, Ltd. v AGS Computers, Inc., 74 NY2d 487, 549 
NYS2d 365, 548 NE2d 903 (1989); Schwartz v Rosenberg, 67 AD3d 770, 
889 NYS2d 90 (2d Dept 2009); Wright v Selle, 27 AD3d 1065, 811 NYS2d 
525 (4th Dept 2006); Jedon Corp. v Industrial Paint Services, 27 AD3d 
915, 811 NYS2d 195 (8d Dept 2006); see Ambac Assurance Corporation 
v Countrywide Home Loans, Inc., 31 NY3d 569, 81 NYS3d 816, 106 
NE8d 1176 (2018); Flemming v Barnwell Nursing Home and Health 
Facilities, Inc., 56 AD3d 162, 865 NYS2d 706 (3d Dept 2008),(statutory 
authorization for payment of counsel fees to class representatives but 
not to any other party or individual in class action lawsuit) affd, 15 
NY38d 375, 912 NYS2d 504, 938 NE2d 937 (2010); Sykes v RFD Third 
Ave. I Associates, LLC, 39 AD3d 279, 833 NYS2d 76 (1st Dept 2007) 
(defining prevailing party); see TAG 380, LLC v ComMet 380, Inc., 10 
NY38d 507, 860 NYS2d 433, 890 NE2d 195 (2008). Where allowed, the 
award of an attorney’s fee must be reasonable and not excessive, and 
the award should only take account of work actually performed and fees 
actually incurred, RAD Ventures Corp. v Artukmac, 31 AD38d 412, 818 
NYS2d 527 (2d Dept 2006). In fixing the amount of attorney’s fees pur- 
suant to a contract, the court is not bound by the amount set forth in 
the contract and instead should exercise its inherent authority to 
determine a reasonable fee, Prince v Schacher, 125 AD3d 626, 2 NYS3d 
585 (2d Dept 2015); Orix Credit Alliance, Inc. v Grace Industries, Inc., 
261 AD2d 521, 690 NYS2d 651 (2d Dept 1999). 


Under Business Corporation Law § 722, officers and directors of a 
corporation, including former officers and directors who acted in good 
faith and in the best interests of the corporation, are entitled to 
indemnification for litigation expenses including attorneys’ fees, actu- 
ally and necessarily incurred by them in connection with the defense or 
settlement of a derivative action, Baker v Health Management Systems, 
Inc., 98 NY2d 80, 745 NYS2d 741, 772 NE2d 1099 (2002). Ordinarily 
indemnification does not include fees expended to enforce the right to 
indemnification, id. However, a corporation may grant expanded 
indemnification rights, such as the right to recover fees incurred by a 
corporate officer in obtaining indemnification, if the corporation is au- 
thorized to do so in its certificate of incorporation or bylaws or by 
contract or by insurance, Business Corporation Law § 721; Baker v 
Health Management Systems, Inc., supra; see Marincovich v Dunes 
Hotels and Casinos, Inc., 41 AD3d 1006, 839 NYS2d 553 (3d Dept 2007). 


Punitive Damages 


Punitive damages may not be recovered for mere breach of contract, 
Rocanova v Equitable Life Assur. Soc. of U.S., 83 NY2d 6038, 612 NYS2d 
339, 684 NE2d 940 (1994); Garrity v Lyle Stuart, Inc., 40 NY2d 354, 
386 NYS2d 831, 353 NE2d 793 (1976); Reads Co., LLC v Katz, 72 AD3d 
1054, 900 NYS2d 131 (2d Dept 2010); Fulton v Allstate Ins. Co., 14 
AD3d 380, 788 NYS2d 349 (1st Dept 2005); Estate of Roth v Erhal 
Holding Corp., 141 AD2d 693, 529 NYS2d 815 (2d Dept 1988); Ciraolo v 
Miller, 138 AD2d 443, 525 NYS2d 861 (2d Dept 1988); see John C. 
Supermarket, Inc. v New York Property Ins. Underwriting Ass’n, 60 
AD2d 807, 400 NYS2d 824 (1st Dept 1978). This principle is based upon 
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the fact that a punitive damages award is “a social exemplary remedy” 
and not “a private compensatory remedy,” Garrity v. Lyle Stuart, Inc., 
supra; Charles Adams Importers, Ltd. v Dana, 121 AD2d 279, 503 
NYS2d 53 (1st Dept 1986). Thus, punitive damages may not be 
recovered even where the breach of contract was intentional, Estate of 
Roth v Erhal Holding Corp, supra, and in bad faith, Ditch v Hartford 
Fire Ins. Co., 149 AD2d 957, 540 NYS2d 90 (4th Dept 1989); see O’Dell 
v New York Property Ins. Underwriting Ass’n, 145 AD2d 791, 535 
NYS2d 777 (3d Dept 1988). 


Punitive damages may be recovered in a breach of contract action 
only where there are additional allegations that the breach involves 
fraudulent behavior evincing a high degree of moral turpitude and such 
wanton dishonesty as to imply criminal indifference to a civil obligation 
and was directed toward the public generally, Rocanova v Equitable 
Life Assur. Soc. of U.S., 83 NY2d 603, 612 NYS2d 339, 634 NE2d 940 
(1994); see Walker v Sheldon, 10 NY2d 401, 223 NYS2d 488, 179 NE2d 
497 (1961); Desai v Blue Shield of Northeastern New York Inc., 178 
AD2d 894, 577 NYS2d 932 (8d Dept 1991); Somers v Bankers Life and 
Cas. Co. of New York, 142 AD2d 780, 530 NYS2d 676 (3d Dept 1988); 
Ciraolo v Miller, 138 AD2d 443, 525 NYS2d 861 (2d Dept 1988); Charles 
Adams Importers, Ltd. v Dana, 121 AD2d 279, 503 NYS2d 53 (1st Dept 
1986); see also Halpin v Prudential Ins. Co. of America, 48 NY2d 906, 
425 NYS2d 48, 401 NE2d 171 (1979); Atlas MF Mezzanine Borrower, 
LLC v Macquarie Texas Loan Holder LLC, 174 AD3d 150 (1st Dept 
2019); O’Dell v New York Property Ins. Underwriting Ass’n, 145 AD2d 
791, 585 NYS2d 777 (3d Dept 1988); PJI 2:278. 


The pleading elements required to state a claim for punitive dam- 
ages in a breach of contract action are: (1) defendant’s conduct must be 
actionable as an independent tort; (2) the tortious conduct must be of an 
egregious nature; (3) the egregious conduct must be directed to plaintiff; 
and (4) it must be part of a pattern directed at the public generally, 
New York University v Continental Ins. Co., 87 NY2d 308, 639 NYS2d 
283, 662 NE2d 763 (1995); Rocanova v Equitable Life Assur. Soc. of 
U.S., 83 NY2d 603, 612 NYS2d 339, 634 NE2d 940 (1994); Matter of 
Part 60 Put-Back Litigation, 169 AD3d 217, 93 NYS3d 269 (1st Dept 
2019); see Logan v Empire Blue Cross and Blue Shield, 275 AD2d 187, 
714 NYS2d 119 (2d Dept 2000); McLaughlin v American Intern. Life 
Assur. Co. of New York, 181 AD2d 444, 580 NYS2d 763 (1st Dept 1992). 
In order to recover punitive damages, plaintiff must make an “extraor- 
dinary showing of a disingenuous or dishonest failure by defendant to 
carry out a contract,” Gordon v Nationwide Mut. Ins. Co., 30 NY2d 427, 
334 NYS2d 601, 285 NE2d 849 (1972); Spano v Kings Park Cent. School 
Dist., 61 AD3d 666, 877 NYS2d 163 (2d Dept 2009); Cross v Zyburo, 185 
AD2d 967, 587 NYS2d 670 (2d Dept 1992); Aero Garage Corp. v 
Hirschfeld, 185 AD2d 775, 586 NYS2d 611 (1st Dept 1992). 


The standard for awarding punitive damages in first-party insur- 


ance actions is a strict one, Rocanova v Equitable Life Assur. Soc. of 
U.S., 83 NY2d 603, 612 NYS2d 339, 634 NE2d 940 (1994); see Cohen v 
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New York Property Ins. Underwriting Ass’n, 65 AD2d 71, 410 NYS2d 
597 (1st Dept 1978). An insured’s common law right to sue an insurer 
for punitive damages for morally culpable conduct directed at the gen- 
eral public is not preempted by § 2601 of the Insurance Law, Rocanova 
v Equitable Life Assur. Soc. of U.S., supra (ovrl’g Roldan v Allstate Ins. 
Co., 149 AD2d 20, 544 NYS2d 359 (2d Dept 1989)); see Belco Petroleum 
Corp. v AIG Oil Rig, Inc., 164 AD2d 583, 565 NYS2d 776 (1st Dept 
1991). However, § 2601 does not confer an independent, private cause of 
action on behalf of insureds, Rocanova v Equitable Life Assurance Soc. 
of the United States, supra. 


For a comprehensive discussion of punitive damages, see Comment 
to PJI 2:278. 
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CONTRACTS PJI 4:21 
b. EMPLOYMENT CONTRACT 


PJI 4:21. Contracts—Breach of Employment Contract 
and Damages 


Plaintiff, AB, is suing defendant, CD, for breach 
of (his, her) employment contract. AB was hired by 
CD on [state date employment commenced] for a term 
of [state duration of contract] at an annual salary of 
[state salary]. Under the terms of the employment 
agreement, AB was hired as (/state duties of employ- 
ment, such as:/ executive vice president to whom all 
buyers would report directly and who would be 
responsible for pricing at all stores.) 


On /state date/, AB resigned (his, her) position. 
AB claims that (he, she) resigned because CD 
breached the employment contract by (/state AB’s 
contentions, such as:/ CD hired an executive vice 
president to perform the duties plaintiff had been 
hired to perform, which resulted in a material 
change in plaintiff's responsibilities.) CD claims 
that (/state defendant’s contention, such as:/ AB’s duties 
did not materially change as a result of the hiring 
of the new executive vice president.) 


If an employee is hired to fill a particular posi- 
tion, any material change in (his, her) duties or 
significant reduction in rank may be treated by 
the employee as a breach of the employment 
contract. The question for you to decide is whether 
CD breached the employment contract by materi- 
ally changing AB’s duties from those AB had been 
hired to perform or by significantly reducing AB’s 
rank. If you decide that AB’s duties did not materi- 
ally change and if you decide that there was no 
significant reduction in rank, then you will find 
for the defendant and proceed no further. If you 
decide that there was a material change in AB’s 
duties or a significant reduction in rank, then you 
will find that there was a breach of the employ- 
ment contract and proceed to decide the amount 
of damages. 


My charge to you on the law of damages must 
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not be taken as an indication that you should find 
for the plaintiff. You will decide on the evidence 
presented and the rules of law that I have given 
you whether the plaintiff is entitled to recover 
from the defendant. Only if you decide that there 
has been a breach of the employment contract will 
you consider the measure of damages. 


When there has been a breach of an employ- 
ment contract, the employee is entitled to recover 
the amount of salary and other benefits that (he, 
she) would have received under the contract, less 
certain deductions that I shall outline for you in a 
moment. 


There is no dispute that plaintiff's employment 
ended on /state the date/. Under the terms of the 
employment contract, the plaintiff was entitled to 
receive /state the amount of salary and other benefits 
and state the payment period/ and the contract was to 
run until /state the date/. ([If the contract has not yet 
expired, add the following sentence:/ You may consider 
the evidence you have heard concerning plaintiffs 
health, habits and activities and the hazards of 
(his, her) employment in deciding whether plaintiff 
would be able to work for the full contract term.) 
By multiplying the plaintiff's (weekly, monthly, 
yearly) salary and the (weekly, monthly, yearly) 
value of the other benefits by the number of 
(weeks, months, years) after the end of (his, her) 
employment that you find the contract would have 
remained in force had plaintiff's employment not 
ended, you will arrive at the total amount the 
plaintiff would have been paid under the contract. 


From this amount, a deduction must be made. 
When the plaintiff left the defendant’s employ, the 
plaintiff was obligated to make reasonable efforts 
to obtain similar employment. The deduction to be 
made is the amount, if any, that you find the 
plaintiff has earned from other employment since 
the date (his, her) employment by the defendant 
ended and the amount that (he, she) could earn 
through reasonable efforts in similar employment 
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for the rest of the contract term. The burden is on 
the defendant to prove the amount the plaintiff 
could have earned through diligent efforts. 


[The following paragraph should be used only when 
the parties do not stipulate to a discount/interest rate. / 


There is a second calculation that I must make. 
Had there had been no breach, the plaintiff would 
have received (his, her) salary and the value of 
other benefits under the contract in installments 
over a period of time. However, a lump sum of 
money received today is worth more than the same 
amount paid in installments in the future, because 
the lump sum today can be invested to earn 
interest. I will, therefore, adjust any amount that 
you award by reducing that amount to its present 
cash value as of the date the plaintiff's employ- 
ment ended in order to make allowance for the 
earning power of money. For me to make that 
calculation, you must decide the rate of interest 
expected from reasonably safe investments made 
by a person of ordinary prudence from the date 
the plaintiff's employment ended to the date that 
you find the contract would have remained in 
force. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 4:21 SV/ 


[Caveat: If the plaintiff seeks damages for ex- 
penses incurred in seeking other employment, the 
charge should be modified accordingly.| 


Comment 


The portion of the charge dealing with breach of contract by materi- 
ally changing plaintiffs duties or rank is based on Rudman v Cowles 
Communications, Inc., 30 NY2d 1, 330 NYS2d 33, 280 NE2d 867 (1972); 
Romano v Basicnet, Inc., 238 AD2d 910, 661 NYS2d 135 (4th Dept 
1997); Zeumer v Fire Burglary Instruments, Inc., 210 AD2d 318, 619 
NYS2d 782 (2d Dept 1994); Lynch v Pharmaceutical Discovery Corp., 
208 AD2d 906, 617 NYS2d 883 (2d Dept 1994); Hondares v 
TSS-Seedman’s Stores, Inc., 151 AD2d 411, 543 NYS2d 442 (1st Dept 
1989). The portion of the charge dealing with damages is based on 
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Cornell v T. V. Development Corp., 17 NY2d 69, 268 NYS2d 29, 215 
NE2d 349 (1966); Hollwedel v Duffy-Mott Co., 263 NY 95, 188 NE 266 
(1933); McClelland v Climax Hosiery Mills, 252 NY 347, 169 NE 605 
(1930); Fuchs v Koerner, 107 NY 529, 14 NE 445 (1887); and see gener- 
ally as to damages for wrongful discharge, 36 NYJur2d, Damages §§ 56, 
57, 71, 118, 121, 122; Annot: 22 ALR3d 1047 (action by schoolteacher 
for wrongful discharge). The defendant has the burden of proving 
justification for the discharge, Felsen v Sol Cafe Mfg. Corp., 24 NY2d 
682, 301 NYS2d 610, 249 NE2d 459 (1969); Bradford v Weber, 138 
AD2d 860, 525 NYS2d 968 (3d Dept 1988), and of proving, in mitigation 
of damage, that similar employment was available to plaintiff, Williams 
v Action for Better Community, Inc., 51 AD2d 876, 380 NYS2d 138 (4th 
Dept 1976). The pattern charge concerns the employee’s cause of action 
for breach of contract; the measure of damages in an action by the 
employer for the employee’s breach is considered at the end of this 
Comment. The pattern charge assumes that the employee has been 
paid to the date the employment ended, and that there is no dispute 
concerning that date. If either assumption is, in a particular case, 
untrue, the charge must be modified, see infra this Comment. It must 
also be modified if the contract term has expired either by the passage 
of time or the death of the employee, or if the contract is of the type 
that will be terminated by the death of the employer, see infra. The pat- 
tern charge deals with a fact pattern involving an alleged compelled 
resignation. For cases involving discharge, the charge must be modified 
accordingly. In some cases it may be proper to modify the sixth 
paragraph of the charge by adding instructions concerning mortality or 
work-expectancy tables, see infra. 


The Statute of Frauds provides that an agreement will not be 
recognized or enforced if it is not in writing and subscribed by the party 
to be charged when the agreement by its terms is not to be performed 
within one year from its making, General Obligations Law § 5-701(a)(1). 
The purpose of the Statute of Frauds is to prevent fraud in the proving 
of certain legal transactions particularly susceptible to deception, 
mistake and perjury, Sheehy v Clifford Chance Rogers & Wells LLP, 3 
NY3d 554, 789 NYS2d 456, 822 NE2d 763 (2004). The Statute has been 
interpreted to encompass only those contracts that, by their terms, have 
absolutely no possibility in fact and law of full performance within one 
year, D & N Boening, Inc. v Kirsch Beverages, Inc., 63 NY2d 449, 483 
NYS2d 164, 472 NE2d 992 (1984); Air Masters, Inc. v Bob Mims Heating 
and Air Conditioning Service, Inc., 300 AD2d 513, 752 NYS2d 388 (2d 
Dept 2002); Lichtman v Estrin, 282 AD2d 326, 723 NYS2d 185 (lst 
Dept 2001); see Sheehy v Clifford Chance Rogers & Wells LLP, supra 
(early retirement benefits payable in fifth year after retirement subjects 
agreement to Statute of Frauds where partnership agreement provided 
that such payments could be authorized by written agreement of Execu- 
tive Committee). Thus, the Statute of Frauds is not applicable to at will 
employment, Stucklen v Kabro Associates, 18 AD3d 461, 795 NYS2d 
256 (2d Dept 2005); Hayden v P. Zarkadas, P.C., 18 AD3d 500, 795 
NYS2d 278 (2d Dept 2005). General Obligations Law § 5-701(b)(3)(d) 
permits the writing requirement to be satisfied by memoranda, notes or 
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other documentation basically establishing the agreement’s existence. 
The memoranda need not be contained in one document but may be 
pieced together from separate writings if they can be shown by the writ- 
ings themselves or via parol evidence to be related to the transaction, 
Crabtree v Elizabeth Arden Sales Corporation, 305 NY 48, 110 NE2d 
551 (1953) (applying predecessor statute); Nausch v AON Corp., 2 AD3d 
101, 769 NYS2d 481 (1st Dept 2003). A memorandum to satisfy the 
statute of frauds may come into existence after making of prior oral 
contract provided memorandum evidences all material terms of prior 
agreement, Kelley v Bryan Insurance Agency, Inc., 176 AD3d 1042, 113 
NYS3d 94 (2d Dept 2019). The elements of an effective employment 
contract consist of the identity of the parties; the terms of employment, 
which include the commencement date; the duration of the contract and 
salary, Elite Technology N.Y. Inc. v Thomas, 70 AD8d 506, 894 NYS2d 
420 (1st Dept 2010); Durso v Baisch, 37 AD3d 646, 830 NYS2d 327 (2d 
Dept 2007). With respect to employment contracts, when the employ- 
ment relationship is terminable within one year and the measure of 
compensation has become fixed and earned during the same period, the 
obligation to calculate such compensation after the passage of a year, 
standing alone, will not bring the contract within the one year require- 
ment of the Statute of Frauds, Cron v Hargro Fabrics, Inc., 91 NY2d 
362, 670 NYS2d 973, 694 NE2d 56 (1998); Cottone v Selective Surfaces, 
Inc., 68 AD3d 1038, 892 NYS2d 466 (2d Dept 2009); Air Masters, Inc. v 
Bob Mims Heating and Air Conditioning Service, Inc., supra. However, 
an agreement to continue to pay an employee insurance renewal com- 
missions following termination of an at-will employment relationship 
falls within the Statute of Frauds and must be in writing, Kelley v 
Bryan Insurance Agency, Inc., supra, see generally General Obligations 
Law § 5-701 (a) (1). 


Any material change in an employee’s duties or significant reduc- 
tion in rank may constitute a breach of the employment contract when 
the employee is under contract to fill a particular position, Rudman v 
Cowles Communications, Inc., 30 NY2d 1, 330 NYS2d 33, 280 NE2d 
867 (1972); Romano v Basicnet, Inc., 2838 AD2d 910, 661 NYS2d 135 
(4th Dept 1997); Zeumer v Fire Burglary Instruments, Inc., 210 AD2d 
318, 619 NYS2d 782 (2d Dept 1994); Lynch v Pharmaceutical Discovery 
Corp., 208 AD2d 906, 617 NYS2d 883 (2d Dept 1994); Hondares v 
TSS-Seedman’s Stores, Inc., 151 AD2d 411, 543 NYS2d 442 (1st Dept 
1989). 


A notice of appointment at a specific salary level and grade has 
been held to be an enforceable employment contract, see Ayers v Mount 
Vernon, 176 AD3d 766, 110 NYS3d 43 (2d Dept 2019) (employee’s breach 
of employment contract claim sustained when employee established 
that she was hired pursuant to notice of appointment providing for 
specific grade level and salary that defendant thereafter reduced, claim- 
ing notice of appointment was in error). 


A physician whose staff privileges have been terminated may not 
maintain a breach of contract action against the hospital based on the 
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hospital’s bylaws where the bylaws do not create any vested rights, 
Mason v Central Suffolk Hosp., 3 NY3d 348, 786 NYS2d 413, 819 NE2d 
1029 (2004). The Court emphasized that it is preferable for hospital 
administrators to make decisions whether to grant or deny staff privi- 
leges free from the threat of a damages action. If however, a hospital 
chose to expose itself to liability by providing a clearly worded written 
contract granting privileges for a fixed period of time and agreeing not 
to withdraw those privileges except for specified cause, such a contract 
would be enforced, id. 


A doctor claiming that the denial of her medical staff privileges 
violated Public Health Law § 2801-b may not sue for damages and is 
limited to the relief set out in section 2801-b, Lobel v Maimonides 
Medical Center, 39 AD3d 275, 835 NYS2d 28 (1st Dept 2007). A medical 
resident challenging his or her termination from a residency program 
may not circumvent the administrative procedures specified in Public 
Health Law § 2801-b by bringing a breach of contract action, Indemini v 
Beth Israel Medical Center, 4 NY3d 63, 790 NYS2d 625, 823 NE2d 
1271 (2005); see Gelbard v Genesee Hosp., 87 NY2d 691, 642 NYS2d 
178, 664 NE2d 1240 (1996). 


In a breach of contract action brought by a professor against a 
university, the Court of Appeals has indicated that courts should play a 
“restricted role” and exercise the “utmost restraint in applying 
traditional legal rules to disputes within the academic community”, 
Maas v Cornell University, 94 NY2d 87, 699 NYS2d 716, 721 NE2d 966 
(1999), quoting from Gertler v Goodgold, 107 AD2d 481, 487 NYS2d 565 
(1st Dept 1985), affd, 66 NY2d 946, 498 NYS2d 779, 489 NE2d 748 
(1985); see Olsson v Board of Higher Ed., 49 NY2d 408, 426 NYS2d 248, 
402 NE2d 1150 (1980); Roklina v Skidmore College, 268 AD2d 765, 702 
NYS2d 161 (8d Dept 2000). Thus, in Maas v Cornell University, supra, 
the Court rejected a tenured professor’s argument that the university’s 
alleged violation of its internal procedures formed the basis of a breach 
of contract action and reiterated that an Article 78 and not a plenary 
action is the appropriate remedy. Judicial review of determinations 
regarding academic standards is limited to the questions of whether the 
challenged determination was arbitrary and capricious, irrational, made 
in bad faith, or contrary to a constitutional provision or a statute, Susan 
M. v New York Law School, 76 NY2d 241, 557 NYS2d 297, 556 NE2d 
1104 (1990); Ghaly v Columbia University, 179 AD3d 484, 113 NYS3d 
875 (1st Dept 2020); Auguste v New York Hosp. Medical Center of 
Queens, 260 AD2d 589, 688 NYS2d 652 (2d Dept 1999); see Sarwar v 
New York College of Osteopathic Medicine of New York Institute of 
Technology, 150 AD3d 913, 54 NYS3d 96 (2d Dept 2017) (student’s 
claims for breach of contract and unjust enrichment based on allegedly 
improper dismissal from program should have been brought in Article 
78 proceeding). 


At Will Employment 
New York does not recognize a cause of action in tort for abusive or 
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wrongful discharge of an employee, Horn v New York Times, 100 NY2d 
85, 760 NYS2d 378, 790 NE2d 753 (2003); Murphy v American Home 
Products Corp., 58 NY2d 293, 461 NYS2d 232, 448 NE2d 86 (1983); 
Hall v McDonald’s Corporation, 159 AD3d 1591, 72 NYS3d 320 (4th 
Dept 2018); Barcellos v Robbins, 50 AD3d 934, 858 NYS2d 658 (2d Dept 
2008); Russek v Dag Media Inc., 47 AD3d 457, 851 NYS2d 399 (1st 
Dept 2008), and adheres to the general principle that an employer has 
the right to terminate an at will employee at any time for any reason or 
for no reason, Lobosco V. New York Telephone Company/NYNEX, 96 
NY2d 312, 727 NYS2d 383, 751 NE2d 462 (2001); Sabetay v Sterling 
Drug, Inc., 69 NY2d 329, 514 NYS2d 209, 506 NE2d 919 (1987); Hall v 
McDonald’s Corporation, supra; see De Petris v Union Settlement Ass’n, 
Inc., 86 NY2d 406, 683 NYS2d 274, 657 NE2d 269 (1995); Hanchard v 
Facilities Development Corp., 85 NY2d 638, 628 NYS2d 4, 651 NE2d 
872 (1995); Ingle v Glamore Motor Sales, Inc., 73 NY2d 183, 538 NYS2d 
771, 585 NE2d 1311 (1989); Beck v Cornell University, 42 AD3d 609, 
839 NYS2d 575 (3d Dept 2007) (wrongful discharge claim cannot be 
recast as prima facie tort claim based upon claimed violation of Agricul- 
tural and Markets Law); Larson v Albany Medical Center, 252 AD2d 
936, 676 NYS2d 293 (3d Dept 1998) (no private right of action under 
Civil Rights Law § 79-1); Moore v Rockland, 192 AD2d 1021, 596 NYS2d 
908 (3d Dept 1993) (discharged plaintiffs claims for conspiracy, fraud, 
intentional infliction of emotional distress dismissed inasmuch as 
plaintiff served at the pleasure of the County Executive pursuant to Ex- 
ecutive Law § 357(1) and could be terminated at any time); Brooks v 
Blue Cross of Northeastern New York, Inc., 190 AD2d 894, 593 NYS2d 
119 (8d Dept 1993) (wrongful discharge claim cannot be recast as prima 
facie tort); UWC, Inc. v Eagle Industries, Inc., 213 AD2d 1009, 624 
NYS2d 321 (4th Dept 1995) (when employment is at will, there is no 
implied obligation of good faith and fair dealing); Naylor v CEAG Elec. 
Corp., 158 AD2d 760, 551 NYS2d 349 (3d Dept 1990) (same); Leibowitz 
v Bank Leumi Trust Co. of New York, 152 AD2d 169, 548 NYS2d 513 
(2d Dept 1989) (no cause of action for discharge of at will employee who 
reported employer’s illegal activity that was not encompassed by 
“Whistleblowers’ Statute”, Labor Law § 740); but see Navaretta v Group 
Health Inc., 191 AD2d 953, 595 NYS2d 839 (8d Dept 1993) and Stewart 
v Jackson & Nash, 976 F2d 86 (2d Cir 1992) (Murphy does not preclude 
a claim of fraudulent inducement). 


The only limitation on an employer’s right to discharge an at will 
employee is that the termination may not be for a constitutionally pro- 
scribed or statutorily prohibited purpose, Smalley v Dreyfus Corp., 10 
NY3d 55, 853 NYS2d 270, 882 NE2d 882 (2008); Murphy v American 
Home Products Corp., 58 NY2d 298, 461 NYS2d 232, 448 NE2d 86 
(1983); York v McGuire, 63 NY2d 760, 480 NYS2d 320, 469 NE2d 838 
(1984); see Labor Law § 201-d (providing civil remedy for at-will em- 
ployees fired because of certain after-hours activities conducted off 
employer’s premises). The employment at will rule may not be evaded 
by recasting the action as one for tortious interference with employ- 
ment, Ingle v Glamore Motor Sales, Inc., 73 NY2d 183, 538 NYS2d 771, 
535 NE2d 1311 (1989); Thawley v Turtell, 289 AD2d 169, 736 NYS2d 2 
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(1st Dept 2001); see Steinberg v Schnapp, 73 AD3d 171, 899 NYS2d 167 
(1st Dept 2010). While the mere discharge of an at will employee does 
not give rise to a cause of action for defamation, Ullmann v Norma 
Kamali, Inc., 207 AD2d 691, 616 NYS2d 583 (1st Dept 1994), a claim 
for defamation may be maintained where it is based on conduct distinct 
from plaintiff's termination, Kelleher v Corinthian Media, Inc., 208 
AD2d 477, 617 NYS2d 726 (1st Dept 1994). 


An employee’s at-will status does not bar a claim for unpaid, 
agreed-to compensation for services actually rendered during employ- 
ment, Ayers v Mount Vernon, 176 AD3d 766, 110 NYS8d 43 (2d Dept 
2019). 


A two-step analysis is used in determining whether an employment 
is at-will or for a definite term, Rooney v Tyson, 91 NY2d 685, 674 
NYS2d 616, 697 NE2d 571 (1998); O’Neill v New York University, 97 
AD3d 199, 944 NYS2d 508 (1st Dept 2012). The first step is to ascertain 
whether the duration of employment is definite; if so, the at-will doc- 
trine is inapplicable, Rooney v Tyson, supra; O’Neill v New York 
University, supra. If, and only if, the employment term is indefinite or 
undefined does the rebuttable presumption of at-will employment 
become operative, O’Neill v New York University, supra. Thus, absent 
an agreement establishing a fixed duration, an employment relation- 
ship is presumed to be a hiring at will, terminable at any time by either 
party, Goldman v White Plains Center for Nursing Care, LLC, 11 NY3d 
173, 867 NYS2d 27, 896 NE2d 662 (2008); Rooney v Tyson, supra; De 
Petris v Union Settlement Ass’n, Inc., 86 NY2d 406, 633 NYS2d 274, 
657 NE2d 269 (1995); Daub v Future Tech Enterprise, Inc., 65 AD3d 
1004, 885 NYS2d 115 (2d Dept 2009); LoGerfo v Trustees of Columbia 
University in City of New York, 35 AD3d 395, 827 NYS2d 166 (2d Dept 
2006); Shah v Wilco Systems, Inc., 27 AD3d 169, 806 NYS2d 553 (1st 
Dept 2005); Ullmann v Norma Kamali, Inc., 207 AD2d 691, 616 NYS2d 
583 (1st Dept 1994); see Gallagher v Lambert, 74 NY2d 562, 549 NYS2d 
945, 549 NE2d 136 (1989) (employer did not breach any fiduciary duty 
to at will employee under mandatory stock buy back agreement by al- 
legedly terminating employee prematurely); Devany v Brockway 
Development, LLC, 72 AD3d 1008, 900 NYS2d 329 (2d Dept 2010); see 
also Hutchinson v Zurich Scudder Investments, Inc., 290 AD2d 341, 737 
NYS2d 25 (1st Dept 2002) (presumption of at-will employment not 
rebutted by fact that employee rejected other offers of employment). 


Examples of cases in which an employment arrangement with a 
definite duration was found include Rooney v Tyson, 91 NY2d 685, 674 
NYS2d 616, 697 NE2d 571 (1998) (oral contract between trainer and 
boxer “for as long as the boxer fights professionally”); O’Neill v New 
York University, 97 AD3d 199, 944 NYS2d 503 (1st Dept 2012) (letters 
renewing petitioner’s employment over specific academic years in 
combination with non-tenure hiring provision in Faculty Handbook); 
Mitchell v Leahey, 289 AD2d 1002, 734 NYS2d 780 (4th Dept 2001) 
(employment agreement stating that it was “for the year 1999”); Lichtman 
v Estrin, 282 AD2d 326, 723 NYS2d 185 (1st Dept 2001) (agreement be- 
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tween attorney and law firm that attorney would continue to work at 
firm until potential suspension determination and could continue to 
work during suspension at agreed-upon salary). In contrast, when an 
employment agreement fails to state a definite period of employment or 
is otherwise indefinite, the at-will presumption will be triggered, Rooney 
v Tyson, supra. An employee whose written employment agreement had 
expired was held to be an at-will employee. Statements in a corporate 
personnel policy manual and corporate accounting policies do not create 
an enforceable employment agreement precluding termination at will 
absent express language establishing a fixed duration, Sabetay v 
Sterling Drug, Inc., 69 NY2d 329, 514 NYS2d 209, 506 NE2d 919 (1987); 
Marvin v Kent Nursing Home, 153 AD2d 558, 544 NYS2d 210 (2d Dept 
1989). Where an employment contract measures an employee’s salary 
and other benefits on an annual basis and contains a severance provi- 
sion that places no limitation on the employer’s right to terminate the 
employment, the employment relationship is at will, Todd v Grandoe 
Corp., 302 AD2d 789, 756 NYS2d 658 (3d Dept 2003). 


While the Court of Appeals has refused to imply an obligation of 
good faith and fair dealing into at will employment contracts, Murphy v 
American Home Products Corp., 58 NY2d 293, 461 NYS2d 232, 448 
NE2d 86 (1983), the analysis differs when the employment contract 
involves professional legal services. In Wieder v Skala, 80 NY2d 628, 
593 NYS2d 752, 609 NE2d 105 (1992), the Court of Appeals recognized 
a breach of contract action by an attorney, who was an at will employee 
at a law firm, and who was discharged for insisting that the firm comply 
with the governing disciplinary rules by reporting professional 
misconduct allegedly committed by another associate, even though the 
firm had complied three months before the discharge. Distinguishing 
Murphy, the Court of Appeals concluded that, with respect to the rela- 
tionship between an attorney and a law firm, there is an implied-in-law 
obligation to comply with prevailing rules of conduct and ethical stan- 
dards of the profession. Thus, in Lichtman v Estrin, 282 AD2d 326, 723 
NYS2d 185 (1st Dept 2001), a claim for breach of the implied-in-law 
obligation was stated where an attorney was discharged for objecting to 
and refusing to participate in his employer’s intent to continue practic- 
ing law after his anticipated suspension or disbarment. The Wieder 
exception has not been extended to physicians employed by non-medical 
employers, Horn v New York Times, 100 NY2d 85, 760 NYS2d 378, 790 
NE2d 753 (2003), or to securities dealers, Sullivan v Harnisch, 19 NY3d 
259, 946 NYS2d 540, 969 NE2d 758 (2012); Mulder v Donaldson, Lufkin 
& Jenrette, 208 AD2d 301, 623 NYS2d 560 (1st Dept 1995), or to em- 
ployees of securities firms that have compliance responsibilities, Sul- 
livan v Harnisch, supra. In fact, as noted in Sullivan v Harnisch, supra, 
the Wieder exception has not been applied to a business or profession 
other than the practice of law. In Sulllivan, the Court declined to apply 
the Wieder exception to the chief compliance officer and minority 
shareholder of an institutional investment management and registered 
investment advisor firm, even though the firm’s own code of ethics au- 
thorized the officer to report certain trading irregularities to the SEC 
and the officer was fired after he initiated an internal investigation of 
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such an irregularity. However, notwithstanding the limitations on 
claims based on certain employees’ implied obligations to comply with 
the ethical rules of their professions, the courts have recognized the 
potential for causes of action for breach of an express contract, where 
the employer’s employment manual specifically provides for protection 
from reprisals against an employee who reports wrongdoing, O’Neill v 
New York University, 97 AD3d 199, 944 NYS2d 503 (1st Dept 2012); 
Mulder v Donaldson, Lufkin & Jenrette, supra. 


In general, an express limitation of the employer’s right to dis- 
charge an employee hired for an indefinite term will give rise to a cause 
of action for breach of contract, provided the employee demonstrates 
detrimental reliance upon such limitation, Weiner v McGraw-Hill, Inc., 
57 NY2d 458, 457 NYS2d 193, 443 NE2d 441 (1982); Patrowich v Chemi- 
cal Bank, 98 AD2d 318, 470 NYS2d 599 (1st Dept 1984), aff'd, 63 NY2d 
541, 483 NYS2d 659, 473 NE2d 11 (1984); Dicocco v Capital Area 
Community Health Plan, Inc., 135 AD2d 308, 525 NYS2d 417 (3d Dept 
1988); see Lobosco V. New York Telephone Company/NYNEX, 96 NY2d 
312, 727 NYS2d 383, 751 NE2d 462 (2001); De Petris v Union Settle- 
ment Ass’n, Inc., 86 NY2d 406, 633 NYS2d 274, 657 NE2d 269 (1995) 
(the Weiner elements are equally applicable to a claim for breach of 
contract or one brought under Article 78 alleging arbitrary and capri- 
cious conduct); Sabetay v Sterling Drug, Inc., 69 NY2d 329, 514 NYS2d 
209, 506 NE2d 919 (1987); Mulder v Donaldson, Lufkin & Jenrette, 208 
AD2d 301, 623 NYS2d 560 (ist Dept 1995) (express limitation found 
where manual encouraged reporting of misconduct and promised protec- 
tion against reprisals and where plaintiff relied on that representation); 
Paruolo v Cohen, 167 AD2d 454, 562 NYS2d 137 (2d Dept 1990); Smith 
v New York State Elec. and Gas Corp., 155 AD2d 850, 548 NYS2d 117 
(3d Dept 1989); Hager v Union Carbide Corp., 106 AD2d 348, 483 
NYS2d 261 (1st Dept 1984); see also Hirschfeld v Institutional Investor, 
Inc., 208 AD2d 380, 617 NYS2d 11 (1st Dept 1994) (severance benefits 
recoverable where plaintiff continued in employment in reliance on 
company’s long-standing policy and history of offering severance 
benefits); Gallagher v Ashland Oil, Inc., 183 AD2d 1033, 583 NYS2d 
624 (3d Dept 1992) (severance benefits not recoverable where severance 
pay policy stated that it could be unilaterally amended or withdrawn). 
Detrimental reliance will not be found where the plaintiff was promoted 
from one position to another within the same company, Fitzgerald v 
Martin-Marietta, 256 AD2d 959, 681 NYS2d 895 (3d Dept 1998); see 
D’Avino v Trachtenburg, 149 AD2d 401, 5389 NYS2d 755 (2d Dept 1989). 
However, detrimental reliance does not require specific allegations that 
plaintiff left his or her previous employment or turned down other of- 
fers of employment in reliance on an express limitation, O’Neill v New 
York University, 97 AD3d 199, 944 NYS2d 503 (1st Dept 2012). Reli- 
ance may be inferred from the facts that an employee manual or 
handbook contained an express promise not to retaliate for reporting 
wrongdoing and that the employee acted by reporting his or her 
concerns, id. 


An employee who attempts to demonstrate a limitation on an 
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employer’s right to discharge at will faces an explicit and difficult plead- 
ing burden, Sabetay v Sterling Drug, Inc., 69 NY2d 329, 514 NYS2d 
209, 506 NE2d 919 (1987); La Duke v Hepburn Medical Center, 239 
AD2d 750,657 NYS2d 810 (3d Dept 1997). Any such limitation must be 
express; an implied restriction will not be recognized, Webb v Greater 
New York Auto. Dealers Ass’n. Inc., 144 AD3d 1136, 48 NYS3d 91 (2d 
Dept 2016). 


The Court of Appeals has noted that “routinely issued employee 
manuals, handbooks and policy statements should not lightly be 
converted into binding employment agreements,” Lobosco v New York 
Telephone Company/NYNEX, 96 NY2d 312, 727 NYS2d 383, 751 NE2d 
462 (2001). Applying this principle, the Court declined to give effect to a 
“no-reprisal” provision contained in an employee manual where that 
Same manual contained an explicit disclaimer of a contractual relation- 
ship, id. To determine whether the employer’s right to terminate has 
been limited, the court should look at the totality of the circumstances, 
focusing on the parties’ course of conduct, including their writings and 
their antecedent negotiations, Skelly v Visiting Nurse Ass’n of Capital 
Region Inc., 210 AD2d 683, 619 NYS2d 879 (3d Dept 1994). Thus, where 
an applicant was orally assured that she could only be fired for cause 
after the expiration of a probationary period, and where the personnel 
manual and procedure manual referred to dismissal for “illegal activi- 
ties”, a question of fact is presented as to whether or not the employer 
limited its authority to terminate plaintiff's employment at will by 
express agreement, id. Similarly, a question of fact was presented where 
plaintiff pointed to a specific provision in the employee manual that 
provided for discipline for good and sufficient cause, Cavanaugh v 
Doherty, 243 AD2d 92, 675 NYS2d 1438 (3d Dept 1998). However, reli- 
ance need not be demonstrated where plaintiffs claim is based on a 
breach of an employment agreement containing an express contractual 
provision limiting discharge or termination, Lapidus v New York City 
Chapter of the New York State Ass’n For Retarded Children, Inc., 118 
AD2d 122, 504 NYS2d 629 (1st Dept 1986); see Vardi v Mutual Life Ins. 
Co. of New York, 136 AD2d 453, 523 NYS2d 95 (1st Dept 1988). A ques- 
tion of fact was presented where an employment contract was ambigu- 
ous as to whether it created a two year employment contract or a hiring 
at will with fixed compensation for a two year period, TSR Consulting 
Services, Inc. v Steinhouse, 267 AD2d 25, 699 NYS2d 375 (1st Dept 
1999). 


An express limitation will be found only where there is an explicit 
commitment by the employer not to terminate the employee in the 
absence of just or sufficient cause, Sabetay v Sterling Drug, Inc., 69 
NY2d 329, 514 NYS2d 209, 506 NE2d 919 (1987) (personnel manual’s 
inclusion of a list of categories for termination did not restrict employer 
to the reasons listed). Among the cases finding provisions within manu- 
als or handbooks to be insufficient are: Rajagopalan v Mount Sinai 
Medical Center, 2 AD3d 232, 769 NYS2d 524 (1st Dept 2003) (faculty 
handbook contained no express restriction on right to terminate and 
explicitly gave departmental chair authority to decide whether or not to 
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recommend reappointment); Production Products Co. v Vision Corp., 
270 AD2d 922, 706 NYS2d 289 (4th Dept 2000) (provision that “all deci- 
sions made by the Manufacturer in good faith shall be binding” does not 
create an obligation of good faith where one did not already exist); 
Fitzgerald v Martin-Marietta, 256 AD2d 959, 681 NYS2d 895 (3d Dept 
1998) (generalized promises of fair, equal and consistent disciplinary ac- 
tion insufficient); La Duke v Hepburn Medical Center, 239 AD2d 750, 
657 NYS2d 810 (3d Dept 1997) Gnsufficient to rely on contents of 
handbook that stated it was merely a set of guidelines and not an 
employment contract); Harbison v Mount St. Mary College, 211 AD2d 
697, 622 NYS2d 72 (2d Dept 1995) and DeSimone v Skidmore College, 
159 AD2d 926, 553 NYS2d 240 (8d Dept 1990) (teacher could not rely 
on faculty handbook which contained standards for continued service 
but did not contain any express limitation on defendant’s discretion in 
deciding whether to renew plaintiffs contract); Manning v Norton Co., 
189 AD2d 971, 592 NYS2d 154 (3d Dept 1993) (neither personnel guide 
containing general layoff policies nor oral assurances that employee 
would be retained after work force reduction satisfy the Weiner require- 
ments); Blaise-Williams v Sumitomo Bank, Ltd., 189 AD2d 584, 592 
NYS2d 41 (1st Dept 1993) (general statement of equal opportunity and 
nondiscrimination contained in employee handbook insufficient); Oross 
v Good Samaritan Hosp., 300 AD2d 457, 751 NYS2d 580 (2d Dept 2002) 
and Fisher-Jackson v La Guardia Hosp., 187 AD2d 696, 590 NYS2d 278 
(2d Dept 1992) (grievance procedure in employee handbook does not 
suffice to limit employer’s right to terminate at will employee); Preston 
v Champion Home Builders Inc., 187 AD2d 795, 589 NYS2d 940 (3d 
Dept 1992) (manual stating that company generally will apply “progres- 
sive discipline” system insufficient); Porras v Montefiore Medical Center, 
185 AD2d 784, 588 NYS2d 135 (1st Dept 1992) (mere existence of policy 
manual or internal grievance procedure insufficient); Brooks v Key 
Pharmaceuticals, Inc., 183 AD2d 1011, 583 NYS2d 673 (3d Dept 1992) 
(no cause of action where plaintiff accepted offer of employment without 
having seen employee handbook containing policy limiting employer’s 
right to terminate); Novinger v Eden Park Health Services, Inc., 167 
AD2d 590, 563 NYS2d 219 (3d Dept 1990) (personnel policy manual, 
which established a four step discipline procedure, insufficient); Scordo 
v Scaturro Supermarkets, 160 AD2d 932, 554 NYS2d 658 (2d Dept 
1990) (nonbargaining unit employee could not rely on employee 
handbook or oral assurances that the terms and conditions of collective 
bargaining agreement would apply to him in the absence of evidence 
that plaintiff was induced to leave other employment); D’Avino v 
Trachtenburg, 149 AD2d 401, 5389 NYS2d 755 (2d Dept 1989) (executive 
director of legal aid society could not rely on discharge provision in 
employment manual covering staff attorneys when director was not 
induced to leave other employment, when promotion to director was not 
explicitly made subject to employment manual, and when director did 
not refuse other employment in reliance on manual); Hickey v Peninsula 
Hosp. Center, 185 AD2d 781, 522 NYS2d 893 (2d Dept 1987) (employee 
manual containing general policy statements and supervisory guidelines 
regarding job security without explicit reference to termination only for 
just cause is insufficient). 
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Among the cases finding oral assurances insufficient are O’Connor 
v Eastman Kodak Co., 65 NY2d 724, 492 NYS2d 9, 481 NE2d 549 (1985) 
(at will relationship unaltered where company promised to maintain 
stable employment and make fair evaluations of performance); Fitzger- 
ald v Martin-Marietta, 256 AD2d 959, 681 NYS2d 895 (3d Dept 1998) 
(oral assurances that plaintiff would be treated fairly insufficient); 
McDowell v Dart, 201 AD2d 895, 607 NYS2d 755 (4th Dept 1994) (state- 
ment that plaintiffs job was not in jeopardy does not constitute express 
agreement limiting employer’s right of discharge); Manning v Norton 
Co., 189 AD2d 971, 592 NYS2d 154 (3d Dept 1993) (neither personnel 
guide containing general layoff policies nor oral assurances that em- 
ployee would be retained after work force reduction satisfy the Weiner 
requirements); Struwe v R.E. Chapin Mfg. Works, Inc., 161 AD2d 1179, 
555 NYS2d 970 (4th Dept 1990) (management employee could not rely 
on oral assurance by company president that “anybody doing this job 
has employment as long as he wants” nor on the job security provisions 
of the union collective bargaining agreement that did not extend to 
management employees); Scordo v Scaturro Supermarkets, 160 AD2d 
932, 554 NYS2d 658 (2d Dept 1990) (nonbargaining unit employee could 
not rely on employee handbook or oral assurances that the terms and 
conditions of collective bargaining agreement would apply to him in the 
absence of evidence that plaintiff was induced to leave other employ- 
ment); Hartman v R.P. McCoy Apparel, Ltd., 145 AD2d 464, 535 NYS2d 
423 (2d Dept 1988) (oral assurance that plaintiff had a promising future 
as an employee, which assurance plaintiff relied on in leaving prior 
employment insufficient); Phillips v Spectron Glass and Electronics, 
Inc., 140 AD2d 316, 527 NYS2d 551 (2d Dept 1988) (oral assurances 
that plaintiff would not be discharged do not convert an at will em- 
ployee to a permanent employee despite plaintiffs detrimental reli- 
ance); Diskin v Consolidated Edison Co. of N.Y., Inc., 185 AD2d 775, 
522 NYS2d 888 (2d Dept 1987) (alleged oral assurance that plaintiff 
would not be discharged without cause, unaccompanied by evidence 
that plaintiff left other employment based on that assurance or that the 
assurance was contained in an employment application or personnel 
manual, is insufficient); Kotick v Desai, 123 AD2d 744, 507 NYS2d 217 
(2d Dept 1986) (alleged promise of “permanent employment” so long as 
plaintiff was physically capable held not sufficient). 


Additional examples of insufficient limitations are Cleffi v Crescent 
Beach Club, 222 AD2d 642, 6836 NYS2d 102 (2d Dept 1995) (mere fact 
that memorandum provided for periodic reviews of employee’s perfor- 
mance does not alter the at will employment relationship); Feeney v 
Marine Midland Banks, Inc., 180 AD2d 477, 579 NYS2d 670 (1st Dept 
1992) (written reference to a future bonus is not a guarantee of employ- 
ment for a minimum duration); Fiammetta v St. Francis Hosp., 168 
AD2d 556, 562 NYS2d 777 (2d Dept 1990) Gnternal grievance procedure 
insufficient); Tennant v Bristol Laboratories, Div. of Bristol-Myers Co., 
155 AD2d 936, 547 NYS2d 757 (4th Dept 1989) (employer’s “Bumping 
Rules” applicable to work force reduction do not limit employer’s right 
to discharge at will employee); Jagust v Brookhaven Memorial Ass’n, 
Inc., 150 AD2d 432, 541 NYS2d 41 (2d Dept 1989) (provisions in bylaws 
requiring a hearing and review procedure for medical staff members 
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adversely affected by a hospital decision were not applicable to plaintiffs 
status as an administrator); Dickstein v Del Laboratories, Inc., 145 
AD2d 408, 5385 NYS2d 92 (2d Dept 1988) (personnel policy memoran- 
dum enumerating twelve reasons for an employee’s dismissal does not 
limit employer’s right to discharge at will employee where they are not 
stated to be the exclusive reasons for discharge); Monsanto v Electronic 
Data Systems Corp., 141 AD2d 514, 529 NYS2d 512 (2d Dept 1988) 
(provision in “Manager’s Guide” providing that “the initiator of the 
termination should be convinced of the employee’s violation” constitutes 
merely a general guideline that cannot be imposed on the contract, es- 
pecially when the employment contract provides that it may not be 
modified absent written agreement); Pellarin v General Motors Accep- 
tance Corp., 127 AD2d 642, 511 NYS2d 873 (2d Dept 1987) (personnel 
memoranda not intended as binding promise); Oakley v St. Joseph’s 
Hosp., 116 AD2d 911, 498 NYS2d 218 (3d Dept 1986) (policy of continu- 
ous employment insofar as possible to persons whose work is satisfac- 
tory with no express exclusion of the right to terminate without cause is 
not sufficient). 


Although generally an at-will employee is not entitled to post- 
termination commissions, see Gordon v Wilson, 68 AD3d 1058, 891 
NYS2d 478 (2d Dept 2009), the parties may provide otherwise in a writ- 
ten agreement, Arbeeny v Kennedy Executive Search, Inc., 71 AD3d 
177, 893 NYS2d 39 (Ist Dept 2010); see Yudell v Ann Israel & Associ- 
ates, Inc., 248 AD2d 189, 669 NYS2d 580 (1st Dept 1998); McEntee v 
Van Cleef & Arpels, Inc., 166 AD2d 359, 561 NYS2d 25 (1st Dept 1990) 
(employee not entitled to post-termination commissions absent contract). 
A commission may not be forfeited once it is earned, Arbeeny v Ken- 
nedy Executive Search, Inc., supra. Similarly, the employee-at-will doc- 
trine does not preclude an action for benefits such as health insurance 
that were earned before the employee’s termination, Miloscia v B.R. 
Guest Holdings, LLC, 94 AD3d 5638, 942 NYS2d 484 (1st Dept 2012). 


A minority shareholder in a close corporation who, by that status 
alone, contractually agrees to the repurchase of his shares upon 
termination of employment, acquires no right from the corporation 
against at will discharge, Ingle v Glamore Motor Sales, Inc., 73 NY2d 
183, 538 NYS2d 771, 535 NE2d 1311 (1989); see Budet v Tiffany & Co., 
155 AD2d 408, 547 NYS2d 81 (2d Dept 1989). A cause of action for 
wrongful discharge may not be maintained where precluded by preemp- 
tive federal law, see Alfano v First Nat. Bank of Highland, 111 AD2d 
960, 490 NYS2d 56 (8d Dept 1985) (employee of national bank). 


Severance Plans 


A cause of action alleging breach of a severance policy is properly 
dismissed absent evidence that the employer made a regular practice of 
making severance payments and that the plaintiff detrimentally relied 
on the severance policy, Skarren v Household Finance Corp., 296 AD2d 
488, 745 NYS2d 556 (2d Dept 2002); Hirschfeld v Institutional Investor, 
Inc., 260 AD2d 171, 688 NYS2d 31 (1st Dept 1999); see Gallagher v 
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Ashland Oil, Inc., 183 AD2d 1033, 583 NYS2d 624 (3d Dept 1992); see 
also Spencer v Christ Church Day Care Center Inc., 280 AD2d 817, 720 
NYS2d 633 (3d Dept 2001) (in order to recover for accumulated vacation 
time, at will employee must establish regular practice of paying employ- 
ees unused vacation and reliance upon that practice in accepting or 
continuing position). Further, when a severance plan is covered by the 
Employee Retirement Income Act of 1974, a common law breach of 
contract claim based on the severance plan is preempted by federal law, 
Hirschfeld v Institutional Investor, Inc., supra; Tischmann v 
ITT/Sheraton Corp., 145 F3d 561 (2d Cir 1998) (elements necessary to 
fall within ERISA). 


Whistleblower Laws 


Labor Law § 215 authorizes an employee to bring a civil action 
against his or her employer for “liquidated damages” and injunctive 
relief where the employer has penalized or taken retaliatory action 
against the employee for reporting the employer’s violations of any pro- 
vision of the Labor Law. Statutes like Labor Law § 215 providing for 
whistleblower recovery are generally intended to make the employee 
whole and, consequently, a whistleblower who prevails in a statutory 
whistleblower action may recover prejudgment interest measured from 
the date that the adverse action was taken, Tipaldo v Lynn, 26 NY3d 
204, 21 NYS3d 173, 42 NE3d 670 (2015) (citing Labor Law § 740[5)). 


The analysis under the Labor Law anti-retaliation provision is es- 
sentially the same as the retaliation analysis under Title VII of the 
Civil Right Act of 1964 (42 USC § 2000e et seq), Arevalo v Burg, 129 
AD3d 417, 10 NYS3d 231 (1st Dept 2015). Labor Law § 215 permits em- 
ployees to sue for wrongful discharge, Kelly v Xerox Corp., 256 AD2d 
311, 681 NYS2d 322 (2d Dept 1998). However, an employer’s action in 
interposing a counterclaim against the employee in an action brought 
by the employee is not a form of retaliation contemplated by the stat- 
ute, Arevalo v Burg, supra. Moreover, Labor Law § 215 does not apply 
where the employee has complained of a violation of the State Human 
Rights Law but has not identified any provision of the Labor Law that 
he or she reasonably believed had been violated, Grella v St. Francis 
Hosp., 149 AD3d 1046, 53 NYS3d 330 (2d Dept 2017). An action may be 
maintained under Labor Law § 215 against an employer who retaliates 
by “threatening to contact or contacting United States immigration 
authorities or otherwise reporting or threatening to report an employ- 
ee’s suspected citizenship or immigration status or the suspected citizen- 
ship or immigration status of an employee’s family or household 
member,” Labor Law § 215(1)(a). 


A wrongful discharge claim also may be based on Section 740 of the 
Labor Law, commonly called the Whistleblower Law. Section 740 
prohibits an employer from retaliating against an employee who 
discloses, or threatens to disclose to a supervisor or to a public body an 
activity, policy or practice of the employer that is in violation of law, 
rule or regulation, which violation creates and presents a substantial 
and specific danger to the public health or safety, Labor Law § 740(2)(a); 
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see Ruiz v Lenox Hill Hosp., 146 AD3d 605, 45 NYS3d 427 (1st Dept 
2017) (falsification of medical records, including making false state- 
ments about having performed medical procedure, constitutes violation 
posing substantial danger to public health or safety); Ulysse v AAR 
Aircraft Component Services, 128 AD3d 1053, 10 NYS3d 309 (2d Dept 
2015). In order to maintain a § 740 claim, plaintiff must show that he or 
she reported or threatened to report the employer’s “activity, policy or 
practice,” that a particular law, rule or regulation was violated and that 
the violation was of the kind that creates a substantial and specific 
danger to the public health or safety, Webb-Weber v Community Action 
for Human Services, Inc., 23 NY38d 448, 992 NYS2d 163, 15 NE3d 1172 
(2014); Bordell v General Elec. Co., 88 NY2d 869, 644 NYS2d 912, 667 
NE2d 922 (1996); Klein v Metropolitan Child Services, Inc., 100 AD3d 
708, 954 NYS2d 559 (2d Dept 2012); Berde v North Shore-Long Island 
Jewish Health System, Inc., 50 AD3d 834, 855 NYS2d 656 (2d Dept 
2008). Complained of conduct that involves only financial improprieties 
is insufficient to establish a basis for the claim, Klein v Metropolitan 
Child Services, Inc., supra. An employee’s good-faith reasonable belief 
that a violation may have occurred is also insufficient under § 740, 
Bordell v General Elec. Co., 208 AD2d 219, 622 NYS2d 1001 (3d Dept 
1995), aff'd, 88 NY2d 869, 644 NYS2d 912, 667 NE2d 922 (1996). 
However, the particular law, rule or regulation violated need not be 
identified at the time of the employee’s report, Webb-Weber v Com- 
munity Action for Human Services, Inc., supra. Nor is it necessary for 
the employee to specify the actual law, rule or regulation violated in his 
or her pleading, as long as the pleading identifies the particular activi- 
ties, policies or practices in which the employer allegedly engaged, so 
that it provides the employer with notice of the alleged complained-of 
conduct, Ulysse v AAR Aircraft Component Services, supra; Webb- 
Weber v Community Action for Human Services, Inc., supra (overruling 
Connolly v Harry Macklowe Real Estate Co., Inc., 161 AD2d 520, 555 
NYS2d 790 (1st Dept 1990)). 


Labor Law § 740(4)(c) provides that “it shall be a defense” for the 
employer “that the personnel action was predicated upon grounds other 
than the employee’s exercise of any rights protected by” section 740; 
Knighton v Municipal Credit Union, 71 AD3d 604, 898 NYS2d 117 (1st 
Dept 2010). Labor Law § 740 provides that the institution of an action 
under the statute constitutes a waiver of the rights and remedies avail- 
able under any other contract, collective bargaining agreement, law, 
rule, regulation, or remedy under the common law; see Pipas v Syracuse 
Home Ass'n, 226 AD2d 1097, 641 NYS2d 768 (4th Dept 1996). However, 
the waiver applies only to causes of action relating to retaliatory dis- 
charge and thus does not preclude plaintiff from asserting other causes 
of action against an employer, Kraus v Brandstetter, 185 AD2d 302, 
586 NYS2d 269 (2d Dept 1992). 


Since Labor Law § 740 provides only for equitable relief, there is no 
right to a jury trial, Scaduto v Restaurant Associates Industries, Inc., 
180 AD2d 458, 579 NYS2d 381 (1st Dept 1992) (unlike Executive Law 
§ 296). 


Labor Law § 741, the Health Care Employee Whistleblower Act, of- 
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fers special protection to health care employees who perform health 
care services, see Labor Law § 741(1)(a); Reddington v Staten Island 
University Hosp., 11 NY3d 80, 862 NYS2d 842, 893 NE2d 120 (2008); 
Minogue v Good Samaritan Hosp., 100 AD3d 64, 952 NYS2d 52 (2d 
Dept 2012); see Galbraith v Westchester County Health Care Corp., 113 
AD3d 649, 979 NYS2d 338 (2d Dept 2014). However, rather than creat- 
ing its own private right of action, Labor Law § 741 contemplates that 
the right created by the statute will be enforced through an action com- 
menced under Labor Law § 740, Minogue v Good Samaritan Hosp., 
supra. Consequently, the waiver rule set forth in Labor Law § 740(7) is 
applicable, Minogue v Good Samaritan Hosp., supra; Pipia v Nassau, 34 
AD3d 664, 826 NYS2d 318 (2d Dept 2006). Labor Law § 741(2)(a) 
prohibits retaliatory action against covered health care employees who 
disclose or threaten to disclose a “policy or practice of the employer or 
agent that the employee, in good faith, reasonably believes constitutes 
improper quality of patient care,” Luiso v Northern Westchester Hosp. 
Center, 65 AD3d 1296, 886 NYS2d 216 (2d Dept 2009). Thus, the right 
created by Labor Law § 741 differs from that created by Labor Law 
§ 740 in that the former may be sustained upon allegations that the em- 
ployee had a good faith, reasonable belief that there was a violation of 
applicable standards; a showing of an actual violation is not required, 
Ruiz v Lenox Hill Hosp., 146 AD3d 605, 45 NYS3d 427 (1st Dept 2017); 
Minogue v Good Samaritan Hosp., supra; Pipia v Nassau, 34 AD3d 664, 
826 NYS2d 318 (2d Dept 2006). It may be inferred that plaintiffs report- 
ing of a violation of law or rule was the cause of plaintiffs discharge 
where the report and the discharge were sufficiently close in time, Blashka 
v New York Hotel Trades Council and Hotel Ass’n of New York City 
Health Center, 126 AD3d 503, 6 NYS3d 27 (1st Dept 2015). 


Labor Law § 741(1)(d) defines “improper quality of patient care” as 
“any practice, procedure, action or failure to act of an employer which 
violates any law, rule, regulation or declaratory ruling adopted pursu- 
ant to law, where such violation relates to matters which may present a 
substantial and specific danger to public health or safety or a significant 
threat to the health of a specific patient,” see Ruiz v Lenox Hill Hosp., 
146 AD3d 605, 45 NYS3d 427 (1st Dept 2017) (leaving open whether 
inaccurate reports to patient’s family can constitute improper care to 
patient). Labor Law § 741(5) provides a defense for any personnel action 
predicated upon grounds other than the employee’s exercise of any 
rights protected by this section of the Labor Law, Luiso v Northern 
Westchester Hosp. Center, 65 AD3d 1296, 886 NYS2d 216 (2d Dept 
2009). Where such a defense is invoked, plaintiff may raise an issue of 
fact by claiming that that the employer’s proffered grounds are 
pretextual, Blashka v New York Hotel Trades Council and Hotel Ass’n 
of New York City Health Center, 126 AD3d 503, 6 NYS3d 27 (1st Dept 
ZO lea 


The statute of limitations for a wrongful discharge claim under 
Labor Law § 740 is one year, Labor Law § 740(4)(a); Russek v Dag 
Media Inc., 47 AD3d 457, 851 NYS2d 399 (1st Dept 2008). 


Civil Service Law § 75-b provides “whistleblower” protection for 
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public employees who disclose information that “the employee reason- 
ably believes to be true and reasonably believes constitutes an improper 
governmental action.” An employee is protected whether he or she 
reports externally or internally within the employing agency, Castro v 
New York, 141 AD3d 456, 36 NYS38d 113 (1st Dept 2016); see Tipaldo v 
Lynn, 26 NY38d 204, 21 NYS3d 1738, 42 NE38d 670 (2015) (construing 
Civil Rights Law § 75-b(2)(b), which was repealed in 2015, as providing 
courts with discretion to determine whether employee’s actions consti- 
tuted “good faith effort” to report misconduct). In those situations, the 
courts should use discretion in determining whether the overall actions 
of the would-be whistleblower constituted a good faith effort to report 
misconduct, id. 


An employee does not waive the right to assert a retaliatory 
termination claim under Civil Rights Law § 75-b by bringing an action 
under Labor Law § 740, Castro v New York, 141 AD3d 456, 36 NYS3d 
113 (1st Dept 2016). Moreover, the notice of claim requirements of Gen- 
eral Municipal Law §§ 50-e and 50-i are not applicable to Civil Rights 
Law § 75-b claims, Castro v New York, supra. 


Jury Service 


Judiciary Law § 519, which makes it a misdemeanor to dismiss an 
employee for serving on a jury, does not impliedly create a private cause 
of action by the terminated employee against the employer, Di Blasi v 
Traffax Traffic Network, 256 AD2d 684, 681 NYS2d 147 (3d Dept 1998); 
Gomariz v Foote, Cone & Belding Communications, Inc., 228 AD2d 316, 
644 NYS2d 224 (1st Dept 1996). 


Family Medical Leave Act 


The Family and Medical Leave Act entitles an employee to 12 work- 
weeks of unpaid leave (29 USC § 2612(a)(1)). The statute also provides 
that an employee who chooses to take such leave shall not lose any 
employment benefits accrued prior to the commencement of such leave 
(§ 2614(a)(2)). Although FMLA does not define the term “benefit,” it 
does define “employment benefits” to mean “all benefits provided. . . 
including group life insurance, health insurance, disability insurance, 
sick leave, annual leave, educational benefits, and pensions” (§ 2611(5)). 
To properly state an actionable denial of benefits under FMLA, a claim- 
ant must show an employment relationship, entitlement to take leave, 
notice to the employer of intention to do so, and the employer’s denial of 
benefits guaranteed under FMLA, see Pierce v HSBC Mortg. Corp., 19 
AD3d 244, 798 NYS2d 6 (1st Dept 2005) (salary and commissions not 
“benefits” under FMLA). 


Pension Plans 


Where an employee sues for additional pension benefits based on a 
discrepancy between the definition of compensation in the Summary 
Plan Description distributed to all employees and a subsequent amend- 
ment to the Plan itself, the employee must demonstrate detrimental 
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reliance, Jellinick v Joseph J. Naples & Associates, Inc., 296 AD2d 75, 
744 NYS2d 610 (4th Dept 2002). 


Damages and Mitigation 


The damages recoverable by a wrongfully discharged employee may 
include wages earned and due under the contract prior to discharge and 
damages arising from the breach of contract, Cornell v T. V. Develop- 
ment Corp., 17 NY2d 69, 268 NYS2d 29, 215 NE2d 349 (1966); Towns- 
ley v Niagara Life Ins. Co., 218 NY 228, 112 NE 924 (1916); Perry v 
Dickerson, 85 NY 345 (1881). In the alternative, an employee may re- 
scind the contract and sue in quantum meruit for services actually 
rendered, Milage v Woodward, 186 NY 252, 78 NE 873 (1906); Howard 
v Daly, 61 NY 362 (1875). In such an action, the measure of damages is 
the fair and reasonable value of the services rendered, and the contract 
having been cancelled does not limit the recovery, Matter of 
Montgomery’s Estate, 272 NY 323, 6 NE2d 40 (1936); Smith v Brocton 
Preserving Co., 251 App Div 102, 296 NYS 281 (4th Dept 1937), al- 
though it would be a limitation were the termination involuntary, as by 
death or disability, Matter of Montgomery’s Estate, supra; Clark v 
Gilbert, 26 NY 279 (1863). 


Where an employee sues to recover compensation for fully completed 
services, the claim will fail only if the facts show a failure of perfor- 
mance that is substantial and material, Mega Group Inc. v Halton, 290 
AD2d 6738, 736 NYS2d 444 (8d Dept 2002); Falcone v EDO Corp., 141 
AD2d 498, 529 NYS2d 123 (2d Dept 1988). An employment agreement 
whereby an employee agrees to forfeit earned wages violates public 
policy and is unenforceable, Weiner v Diebold Group, Inc., 173 AD2d 
166, 568 NYS2d 959 (1st Dept 1991). A terminated public employee 
may not recover the monetary value of unused vacation and sick time in 
the absence of statutory or contractual authority, Gratto v Board of 
Educ. of Ausable Valley Central School Dist., 271 AD2d 175, 711 NYS2d 
574 (3d Dept 2000); see Grishman v New York, 183 AD2d 464, 583 
NYS2d 425 (1st Dept 1992) (public employee who voluntarily resigned 
waived right to compensation for unused vacation and sick time despite 
her claim that demands of job prevented her from utilizing the time). 
However, an employee may be entitled to a cash payment for unused 
vacation where there is evidence that the plaintiff was either lured into 
not using vacation time based on representations or assurances of a 
supervisor or that the employee was assigned additional duties unre- 
lated to his or her contractual position which negatively affected his or 
her opportunity to take vacation, see Gratto v Board of Educ. of Ausable 
Valley Central School Dist., supra; May v Board of Educ. of Ballston 
Spa Cent. School Dist., 170 AD2d 920, 567 NYS2d 186 (8d Dept 1991); 
Rubinstein v Simpson, 109 AD2d 885, 487 NYS2d 77 (2d Dept 1985); 
Clift v Syracuse, 45 AD2d 596, 360 NYS2d 356 (4th Dept 1974). An at- 
will sales representative is entitled to post-discharge commissions only 
if the parties’ agreement expressly provided for such compensation, 
Devany v Brockway Development, LLC, 72 AD3d 1008, 900 NYS2d 329 
(2d Dept 2010); Swits v New York Systems Exchange Inc., 281 AD2d 
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833, 722 NYS2d 300 (3d Dept 2001); Production Products Co. v Vision 
Corp., 270 AD2d 922, 706 NYS2d 289 (4th Dept 2000) (procuring cause 
theory inapplicable to sales representative agreements). 


Where a former employee sues to recover unpaid installments of 
annual incentive payments, a question of fact may be presented as to 
whether the compensation is in the nature of a discretionary bonus 
subject to forfeiture or earned wages not subject to forfeiture, Caruso v 
Allnet Communications Services, Inc., 242 AD2d 484, 662 NYS2d 468 
(1st Dept 1997); Weiner v Diebold Group, Inc., 173 AD2d 166, 568 
NYS2d 959 (1st Dept 1991). An employee’s entitlement to a bonus is 
governed by the terms of the employer’s bonus plan, Kolchins v Evolu- 
tion Markets, Inc., 31 NY3d 100, 73 NYS3d 519, 96 NE3d 784 (2018); 
Truelove v Northeast Capital & Advisory, Inc., 95 NY2d 220, 715 NYS2d 
366, 738 NE2d 770 (2000); see Kaplan v Capital Company of America 
LLC, 298 AD2d 110, 747 NYS2d 504 (1st Dept 2002); Zolotar v New 
York Life Ins. Co., 172 AD2d 27, 576 NYS2d 850 (1st Dept 1991). When 
a bonus that is an integral part of a compensation package has already 
been earned, an employer’s refusal to pay the bonus constitutes a breach 
of the contract of employment, Ryan v Kellogg Partners Institutional 
Services, 19 NY3d 1, 945 NYS2d 593, 968 NE2d 947 (2012); Simpson v 
Lakeside Engineering, P.C., 26 AD3d 882, 809 NYS2d 710 (4th Dept 
2006). 


Wages, within the meaning of Article 6 of the Labor Law, means 
earnings for labor or services rendered and excludes incentive 
compensation based on factors falling outside the scope of the employ- 
ee’s actual work, Kolchins v Evolution Markets, Inc., 31 NY3d 100, 73 
NYS8d 519, 96 NE38d 784 (2018); Truelove v Northeast Capital & 
Advisory, Inc., 95 NY2d 220, 715 NYS2d 366, 738 NE2d 770 (2000); 
Guiry v Goldman, Sachs & Co., 31 AD3d 70, 814 NYS2d 617 (1st Dept 
2006). Thus, compensation in the nature of a profit-sharing arrange- 
ment that is contingent and dependent, at least in part, on the financial 
success of the business enterprise, does not constitute wages within the 
meaning of Article 6, id. In contrast, a “bonus” that was directly linked 
to a floor broker’s individual labor or services and that was earned and 
vested before the floor broker left his job was treated as “wages” for 
purposes of Labor Law § 190(1), Ryan v Kellogg Partners Institutional 
Services, 19 NY8d 1, 945 NYS2d 593, 968 NE2d 947 (2012); see Kolchins 
v Evolution Markets, Inc., supra (to extent bonus was not discretionary 
and was based only on plaintiffs performance as manager, bonus could 
constitute nonforfeitable “wages”). Consequently, the employer’s failure 
to pay the floor broker the promised bonus constituted a violation of 
Labor Law § 193 and entitled the floor broker to recover an award of at- 
torney’s fees under Labor Law § 198 (a-1), Ryan v Kellogg Partners 
Institutional Services, supra. 


Infidelity is a defense that will bar the employee from recovering 
his or her compensation, whether commissions or salary, regardless of 
whether the services were beneficial to the principal and regardless of 
whether the principal suffered damage as a result of the breach of fidel- 


286 


ConrRACTS PJI 4:21 


ity, Feiger v Iral Jewelry, Ltd., 41 NY2d 928, 394 NYS2d 626, 363 
NE2d 350 (1977); see G.K. Alan Assoc., Inc. v Lazzari, 44 AD3d 95, 840 
NYS2d 378 (2d Dept 2007), affd, 10 NY3d 941, 862 NYS2d 855, 893 
NE2d 133 (2008); Miller v Brown Harris Stevens, Inc., 209 AD2d 171, 
617 NYS2d 773 (1st Dept 1994); National Bank of Pakistan v Basham, 
148 AD2d 399, 589 NYS2d 347 (1st Dept 1989) (employee fired for 
misconduct is not entitled to wages during period of disloyalty nor to 
vacation pay, nor any other fringe benefits or payments pursuant to a 
pension plan that provided for forfeiture upon the employee’s discharge 
for misconduct). The remedy of compensation forfeiture is applicable 
even where the employee has otherwise performed in an exemplary 
manner, Binghamton v Whalen, 141 AD3d 145, 32 NYS3d 727 (3d Dept 
2016); see Feiger v Iral Jewelry, Ltd., supra. Apportioning the forfeiture 
penalty by limiting it to the compensation for the specific tasks as to 
which the employee was disloyal has been permitted, but only where 
the employee or agent was compensated on a task-by-task basis, G.K. 
Alan Assoc., Inc. v Lazzari, supra; see Binghamton v Whalen, supra. 
Task-by-task apportionment for salaried employees has been rejected as 
inconsistent with New York’s strict application of the forfeiture 
principle, Binghamton v Whalen, supra. 


The measure of damages for wrongful discharge is the amount that 
would have been due the employee under the contract reduced by the 
income that the discharged employee has earned, will earn or could, 
with reasonable diligence, earn during the unexpired term of the 
contract, Cornell v T. V. Development Corp., 17 NY2d 69, 268 NYS2d 
29, 215 NE2d 349 (1966); Hollwedel v Duffy-Mott Co., 263 NY 95, 188 
NE 266 (19383); McClelland v Climax Hosiery Mills, 252 NY 347, 169 
NE 605 (1930); Mitchell v Fidelity Borrowing LLC, 40 AD3d 557, 837 
NYS2d 78 (1st Dept 2007) (citing PJI); Donald Rubin, Inc. v Schwartz, 
191 AD2d 171, 594 NYS2d 193 (1st Dept 1993); Woodford v Benedict 
Community Health Center, 188 AD2d 863, 591 NYS2d 582 (3d Dept 
1992); Abady v Interco Inc., 76 AD2d 466, 430 NYS2d 799 (1st Dept 
1980); see Ware Bros. Co. v Cortland Cart & Carriage Co., 192 NY 439, 
85 NE 666 (1908); Howard v Daly, 61 NY 362 (1875); Crabtree v Eliza- 
beth Arden Sales Corp., 105 NYS2d 40 (Sup 1951), affd, 279 App Div 
992, 112 NYS2d 494 (1st Dept 1952), aff'd, 305 NY 48, 110 NE2d 551 
(1953); Karas v H.R. Laboratories, 271 App Div 530, 67 NYS2d 15 (2d 
Dept 1946), aff'd, 297 NY 494, 74 NE2d 192 (1947); Siegel v Laric 
Entertainment Corp., 307 AD2d 861, 763 NYS2d 607 (1st Dept 2003) 
(citing PJI); Rebh v Lake George Ventures Inc., 241 AD2d 801, 660 
NYS2d 901 (3d Dept 1997). Damages to the good name, character and 
reputation of plaintiff are not recoverable in an action for wrongful dis- 
charge, Amaducci v Metropolitan Opera Ass’n, 33 AD2d 542, 304 NYS2d 
322 (1st Dept 1969). 


Plaintiff has the burden of establishing the amount due under the 
contract, Howard v Daly, 61 NY 362 (1875). The burden then shifts to 
the defendant to prove a lack of diligent effort on the plaintiffs part to 
mitigate damages, Cornell v T. V. Development Corp., 17 NY2d 69, 268 
NYS2d 29, 215 NE2d 349 (1966); Ware Bros. Co. v Cortland Cart & 
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Carriage Co., 192 NY 439, 85 NE 666 (1908); Milage v Woodward, 186 
NY 252, 78 NE 873 (1906); Rebh v Lake George Ventures Inc., 241 
AD2d 801, 660 NYS2d 901 (3d Dept 1997); Okun v S. Parker Hardware 
Co., Inc., 50 AD2d 781, 377 NYS2d 70 (1st Dept 1975); 36 NYJur2d, 
Damages § 201; see McClelland v Climax Hosiery Mills, 252 NY 347, 
169 NE 605 (1930); Crabtree v Elizabeth Arden Sales Corp., 105 NYS2d 
40 (Sup 1951), aff'd, 279 App Div 992, 112 NYS2d 494 (1st Dept 1952), 
affd, 305 NY 48, 110 NE2d 551 (1953); Karas v H.R. Laboratories, 271 
App Div 530, 67 NYS2d 15 (2d Dept 1946), affd, 297 NY 494, 74 NE2d 
192 (1947). Furthermore, it is not enough for the defendant to show 
that the plaintiff made no effort to procure employment; defendant 
must show in addition that the plaintiff could have obtained employ- 
ment had plaintiff made reasonable efforts, Milage v Woodward, supra. 
Likewise, it is not enough for the defendant to show that the plaintiff 
did obtain other employment, defendant must also show that plaintiff 
- could not have performed that employment while also fulfilling the 
contract obligations that existed between the defendant and the 
plaintiff, Rebh v Lake George Ventures, Inc., supra; Donald Rubin, Inc. 
v Schwartz, 191 AD2d 171, 594 NYS2d 193 (1st Dept 1993). There is no 
duty to mitigate when there is a valid liquidated damages clause, Delvec- 
chio v Bayside Chrysler Plymouth Jeep Eagle, Inc., 271 AD2d 636, 706 
NYS2d 724 (2d Dept 2000); see American Capital Access Service Corp. 
v Muessel, 28 AD3d 395, 814 NYS2d 139 (1st Dept 2006) (no-mitigation 
clause and severance provision of employment agreement treated as liq- 
uidated damages clause). 


The employee is bound to use reasonable diligence to procure 
employment of the same kind, but is not bound to look for or accept an 
occupation of another kind or level, Fuchs v Koerner, 107 NY 529, 14 
NE 445 (1887). The fact that after reasonable effort to find other employ- 
ment, the plaintiff starts a business of his or her own does not bar 
recovery for the period after the start of the venture, although damages 
will be reduced by what plaintiff can reasonably be expected to earn 
from the venture during the unexpired term of the contract, Cornell v 
T. V. Development Corp., 17 NY2d 69, 268 NYS2d 29, 215 NE2d 349 
(1966). The employee’s expenses necessarily incurred while seeking new 
employment may be recovered where the employee has acted in good 
faith and with reasonable skill, prudence, and efficiency during the 
search, see Den Norske Ameriekalinje Actiesselskabet v Sun Printing & 
Publishing Ass’n, 226 NY 1, 122 NE 4638 (1919); Annot: 84 ALR 171. 


Where the employment contract provides for termination upon 
thirty days’ notice, the measure of damages to an employee discharged 
without the stipulated notice is the salary for a full notice period, Holt v 
Seversky Electronatom Corp., 452 F2d 31 (2d Cir 1971); see Delvecchio 
v Bayside Chrysler Plymouth Jeep Eagle, Inc., 271 AD2d 636, 706 
NYS2d 724 (2d Dept 2000). 


The unexpired term of the contract depends not only on what the 
contract provides, but also on the continued life of the employee, for a 
contract for personal services terminates on the death of the employee, 


288 


ContTRACTS PJI 4:21 


Buccini v Paterno Const. Co., 253 NY 256, 170 NE 910 (1930); Rubin v 
Siegel, 188 App Div 636, 177 NYS 342 (1st Dept 1919). It may also 
depend on the continued life of the employer, Lacy v Getman, 119 NY 
109, 23 NE 452 (1890), see Brearton v De Witt, 252 NY 495, 170 NE 
119 (1930); Gura v Herman, 227 App Div 452, 238 NYS 230 (2d Dept 
1929), affd, 253 NY 618, 171 NE 808 (1930). The uncertainty of human 
life may, therefore, be a proper consideration for the jury, Hollwedel v 
Duffy-Mott Co., 263 NY 95, 188 NE 266 (1933). 


In some cases work expectancy may also be a factor. Generally, the 
contract term will be so much shorter than the life expectancy of the 
parties or work expectancy of plaintiff that statistical tables will have 
little relevancy. For this reason such tables are not mentioned in the 
pattern charge, but when on the facts of a particular case such tables 
are relevant, or when request for a charge as to life or work expectancy 
is made, PJI 2:290 may be adapted. The charge must also be modified 
when the contract will terminate on the death of the employer, to inform 
the jury that it must, in determining how long the contract would have 
remained in force, take that factor into consideration. 


In a breach of contract action, prejudgment interest is calculated on 
a simple interest basis at the statutory rate of nine percent rather than 
on a compound basis, CPLR 5004; Marfia v T.C. Ziraat Bankasi, 147 
F3d 83 (2d Cir 1998). However, when a contract provides for interest to 
be paid at a specified rate until the principal is paid, the contract rate of 
interest, rather than the legal rate set forth in CPLR 5004, governs 
until payment of the principal or until the contract is merged in a judg- 
ment, NYCTL 1998-2 Trust v Wagner, 61 AD3d 728, 876 NYS2d 522 
(2d Dept 2009); Citibank, N.A. v Liebowitz, 110 AD2d 615, 487 NYS2d 
368 (2d Dept 1985). The prevailing party is entitled to prejudgment 
interest from the earliest ascertainable date that the cause of action 
existed, CPLR 5001(b); 155 Henry Owners Corp. v Lovlyn Realty Co., 
231 AD2d 559, 647 NYS2d 30 (2d Dept 1996), which in a wrongful dis- 
charge case is the date of discharge, Cornell v T. V. Development Corp., 
17 NY2d 69, 268 NYS2d 29, 215 NE2d 349 (1966); Hollwedel v Duffy- 
Mott Co., 263 NY 95, 188 NE 266 (1933); Siegel v Laric Entertainment 
Corp., 307 AD2d 861, 763 NYS2d 607 (1st Dept 2003). The court has 
the discretion whether to calculate prejudgment interest based upon the 
date when damages were incurred or upon a single reasonable interme- 
diate date that can be used to simplify the calculation, 155 Henry Own- 
ers Corp. v Lovlyn Realty Co., supra; Marfia v T.C. Ziraat Bankasi, 
supra. 


Where plaintiff succeeds on a wage claim pursuant to Article 6 of 
the Labor Law, plaintiff is entitled to an award of attorneys fees pursu- 
ant to Section 198(1-a) and, upon a finding that the employer’s failure 
to pay the required wage was willful, liquidated damages equal to 
twenty five percent of the total amount of the wages found to be due, 
see Gottlieb v Kenneth D. Laub & Co., Inc., 82 NY2d 457, 605 NYS2d 
213, 626 NE2d 29 (1993); Cohen v Fox-Knapp, Inc., 226 AD2d 207, 640 
NYS2d 554 (1st Dept 1996). 
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Article 6 is not the exclusive remedy to recover prevailing wages 
and does not foreclose a common law contract claim asserted by employ- 
ees who have been denied prevailing wages and benefits, Wright v Herb 
Wright Stucco, Inc., 50 NY2d 837, 4830 NYS2d 52, 407 NE2d 1348 (1980); 
De La Cruz v Caddell Dry Dock & Repair Co., Inc., 22 AD2d 404, 804 
NYS2d 58. However, the statutory remedies of attorney’s fees and liqui- 
dated damages are unavailable when unpaid wages are sought in a 
common law contractual remuneration claim, De La Cruz v Caddell Dry 
Dock & Repair Co., Inc., supra. 


Present worth, because of the variables involved, is difficult to pre- 
sent to a jury, but the law is clear that damages for wrongful discharge 
must be reduced as to value at the date of the breach, Cornell v T. V. 
Development Corp., 17 NY2d 69, 268 NYS2d 29, 215 NE2d 349 (1966); 
Hollwedel v Duffy-Mott Co., 263 NY 95, 188 NE 266 (1933). In the Hol- 
lwedel case, the Court of Appeals held that the jury was required to 
make reasonable allowance for the earning power of money, but that 
the jury could not be required to determine the present value of each 
future payment after apportioning against it the deduction to be made 
for plaintiffs future earnings, or to apply discount tables to uncertain 
sums with exactitude. The method used by the court was to (1) 
determine the total payable under the contract from breach to termina- 
tion, (2) deduct what plaintiff had already earned and could reasonably 
be expected to earn up to the date of termination, (3) (assuming the 
earnings to be equally apportioned throughout the term) discount the 
sum thus obtained to date of breach, and (4) then add interest to date of 
trial. The pattern charge says nothing about interest to date of trial 
because there will seldom be any issue concerning date of discharge and 
interest can, therefore, be computed by the clerk. If there is an issue 
concerning date of breach, PJI 2:313 should be added to the pattern 
charge. The pattern charge asks the jury to fix the interest rate that the 
court will utilize in calculating present value. It is suggested that the 
parties be requested to agree on an appropriate discount rate, thus 
obviating the need to charge the jury on this issue. 


Present worth must, theoretically, be calculated even though the 
contract term has expired prior to trial, because plaintiffs damages are 
to be assessed as of the date of discharge and then under CPLR 5001 
interest from date of discharge to date of trial is to be added. However, 
when the contract term has expired prior to trial, it will ordinarily not 
be unjust, as was noted in the Hollwedel decision to simply allow as 
damages the contract wage less any amounts earned, and ignore both 
the present value reduction and the interest addition, Schwartz v DWG 
Corp., 33 AD2d 548, 304 NYS2d 586 (1st Dept 1969). Since there may 
be a difference between the interest rate for reasonably safe invest- 
ments, used in reduction, and the legal rate of interest, used in addi- 
tion, the suggested procedure should be followed only when the evi- 
dence demonstrates that there will be little or no difference in those 
rates, or when the parties stipulate on the record that the procedure is 
acceptable to them. 
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Employer’s Action 


When an employee breaches the employment contract by refusing 
to perform, the employer is entitled to recover the difference between 
the contract wage and what the employer was required to pay to replace 
the employee, Triangle Waist Co. v Todd, 223 NY 27, 119 NE 85 (1918); 
Valentine Dolls, Inc. v McMillan, 25 Misc2d 551, 202 NYS2d 620 (Sup 
1960); see Marcus v Liner, 85 Misc 368, 147 NYS 458 (AppT 1914) 
(employer not entitled to recover damages where employee designer is 
replaced within two weeks by another designer at a lower salary); but 
generally does not include loss of profits, Valentine Dolls v McMillan, 
supra. Lost profits are, however, recoverable when the employee 
breaches his or her fiduciary duty to the employer, E. W. Bruno Co. v 
Friedberg, 28 AD2d 91, 281 NYS2d 504 (1st Dept 1967); see Weinrauch 
v Kashkin, 64 AD2d 897, 407 NYS2d 885 (2d Dept 1978); McRoberts 
Protective Agency, Inc. v Lansdell Protective Agency, Inc., 61 AD2d 652, 
403 NYS2d 511 (1st Dept 1978) (.e., profit plaintiff would have made, 
not the profits defendant did make); see also Burnett Process, Inc. v 
Richlar Industries, Inc., 55 AD2d 812, 390 NYS2d 282 (4th Dept 1976), 
when the employee violates a non-competition agreement, Earth Altera- 
tions, LLC v Farrell, 21 AD3d 8738, 800 NYS2d 744 (2d Dept 2005); 
World Auto Parts, Inc. v Labenski, 261 AD2d 850, 689 NYS2d 582 (4th 
Dept 1999) (plaintiff entitled to recover both its losses and defendant’s 
gains resulting from the breach of a non-competition agreement under 
the terms of the agreement), and when the employee violates a non- 
solicitation covenant, Support Systems Associates, Inc. v Tavolacci, 135 
AD2d 704, 522 NYS2d 604 (2d Dept 1987). Where the breach involves a 
restrictive covenant relating to competition, the measure of damages is 
the loss sustained by reason of the breach, including the net profits of 
which plaintiff was deprived by the defendant’s acts, World Auto Parts, 
Inc. v Labenski, supra; Borne Chemical Co., Inc. v Dictrow, 85 AD2d 
646, 445 NYS2d 406 (2d Dept 1981). 


Noncompete clauses in employment contracts are not favored and 
will be enforced only to the extent they are reasonable and necessary to 
protect valid business interests, Morris v Schroder Capital Management 
Intern., 7 NY3d 616, 825 NYS2d 697, 859 NE2d 503 (2006); BDO 
Seidman v Hirshberg, 93 NY2d 382, 690 NYS2d 854, 712 NE2d 1220 
(1999); Post v Merrill Lynch, Pierce, Fenner & Smith, Inc., 48 NY2d 84, 
421 NYS2d 847, 397 NE2d 358 (1979). In actions alleging a breach of an 
express anticompetitive covenant, courts should rigorously examine and 
specifically enforce only those covenants found to be reasonable in time 
and area, necessary to protect the employer’s legitimate interests, not 
harmful to the general public and not unreasonably burdensome to the 
employee, BDO Seidman v Hirshberg, supra; American Broadcasting 
Companies, Inc. v Wolf, 52 NY2d 394, 488 NYS2d 482, 420 NE2d 363 
(1981); Reed, Roberts Associates, Inc. v Strauman, 40 NY2d 303, 386 
NYS2d 677, 353 NE2d 590 (1976); Zinter Handling, Inc. v Britton, 46 
AD3d 998, 847 NYS2d 271 (3d Dept 2007); Michael G. Kessler & Associ- 
ates, Ltd. v White, 28 AD3d 724, 815 NYS2d 631 (2d Dept 2006); Scott, 
Stackrow & Co., C.P.A.’s, P.C. v Skavina, 9 AD3d 805, 780 NYS2d 675 
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(3d Dept 2004); Elite Promotional Marketing, Inc. v Stumacher, 8 AD3d 
525, 779 NYS2d 528 (2d Dept 2004); Albany Medical College v Lobel, 
296 AD2d 701, 745 NYS2d 250 (8d Dept 2002); DeCapua v Dine-A- 
Mate, Inc., 292 AD2d 489, 744 NYS2d 417 (2d Dept 2002); see Willis of 
New York, Inc. v DeFelice, 299 AD2d 240, 750 NYS2d 39 (1st Dept 
2002). A contract provision that tolled the period of restriction during 
any period in which the employee was in violation and automatically 
extended the restriction for such periods was not unenforceable or viola- 
tive of public policy as a matter of law where the employee consulted 
with counsel before executing the agreement, was paid a substantial 
sum in consideration and had likely breached the agreement repeat- 
edly, Delta Enterprise Corp. v Cohen, 93 AD3d 411, 940 NYS2d 43 (1st 
Dept 2012). 


The Court of Appeals has adopted a three-pronged test to determine 
the reasonableness of an anti-competitive covenant, BDO Seidman v 
Hirshberg, 93 NY2d 382, 690 NYS2d 854, 712 NE2d 1220 (1999). The 
restraint is reasonable only if it 1) is no greater than is required for the 
protection of the legitimate interest of the employer, 2) does not impose 
undue hardship on the employee, and 3) is not injurious to the public, 
id; Brown & Brown, Inc. v Johnson, 115 AD3d 162, 980 NYS2d 631 (4th 
Dept 2014). A violation of any prong renders the covenant invalid, BDO 
Seidman v Hirshberg, supra; Brown & Brown, Inc. v Johnson, supra. A 
restrictive covenant cannot be enforced by a party who has breached 
the contract, Elite Promotional Marketing, Inc. v Stumacher, 8 AD3d 
525, 779 NYS2d 528 (2d Dept 2004); DeCapua v Dine-A-Mate, Inc., 292 
AD2d 489, 744 NYS2d 417 (2d Dept 2002). 


Because professionals are deemed to provide unique or extraordi- 
nary services, greater weight may be given to the employer’s interests 
in restricting competition between professionals within a confined 
geographical area, BDO Seidman v Hirshberg, 93 NY2d 382, 690 NYS2d 
854, 712 NE2d 1220 (1999) (accounting treated as a learned profession); 
see Gelder Medical Group v Webber, 41 NY2d 680, 394 NYS2d 867, 363 
NE2d 573 (1977) (physician); Karpinski v Ingrasci, 28 NY2d 45, 320 
NYS2d 1, 268 NE2d 751 (1971) (oral surgeon). However, anti-competitive 
provisions involving professionals are nevertheless still subject to inde- 
pendent scrutiny under the tripartite test described above, BDO 
Seidman v Hirshberg, supra. Commercial loan officers, although knowl- 
edgeable and experienced, did not provide services so unique or 
extraordinary to justify a restrictive covenant, Savannah Bank, N.A. v 
Savings Bank of Fingerlakes, 261 AD2d 917, 691 NYS2d 227 (4th Dept 
1999).For a detailed discussion of the enforcement of non-compete 
clauses in employment contracts, see Introduction to PJI 4:1. 


In the absence of a restrictive covenant not to compete, an em- 
ployee is free to compete with his or her former employer unless trade 
secrets are involved or fraudulent methods (e.g. physically taking or 
copying employer’s files) are employed, Falco v Parry, 6 AD3d 1138, 775 
NYS2d 675 (4th Dept 2004); Walter Karl, Inc. v Wood, 137 AD2d 22, 
528 NYS2d 94 (2d Dept 1988); see Starlight Limousine Service, Inc. v 
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Cucinella, 275 AD2d 704, 713 NYS2d 195 (2d Dept 2000). A former 
employer’s client list is not entitled to trade secret protection where the 
information contained in the list is readily ascertainable from 
nonconfidential sources outside of the former employer’s business, Falco 
v Parry, supra; Starlight Limousine Service, Inc. v Cucinella, supra. 


Not to be confused with a restrictive covenant not to compete is the 
legal duty of the seller of a business to refrain indefinitely from acting 
to impair the “good will” transferred in connection with the sale of the 
business, Mohawk Maintenance Co., Inc. v Kessler, 52 NY2d 276, 437 
NYS2d 646, 419 NE2d 324 (1981). When the seller actively interferes 
with the purchaser’s relationship with the seller’s former customers in 
an effort to regain their patronage, the seller is, in effect, impairing the 
very asset that was purportedly transferred, id. This duty imposed upon 
the seller is the “so-called ‘implied covenant’ to refrain from soliciting 
former customers following the sale of the ‘good will’ of a business,” id. 
This duty is separate from the duty to refrain from competing with the 
purchaser, which may arise only out of an express agreement, because, 
when a business is sold, the purchaser does not acquire the legal right 
to expect that the seller will refrain from engaging in a competing busi- 
ness, id. For a discussion of the line separating permissible business 
activities from impermissible solicitation violative of the implied cove- 
nant, see Bessemer Trust Co., N.A. v Branin, 16 NY3d 549, 925 NYS2d 
371, 949 NE2d 462 (2011). 


Commercial Bribery 


The First and Second Departments have held that there is no 
private right of action under the commercial bribery provisions of the 
Penal Law, Sardanis v Sumitomo Corp., 279 AD2d 225, 718 NYS2d 66 
(1st Dept 2001); see Penal Law § 180.03. However, the First Depart- 
ment has held that a common-law fraud cause of action may be 
maintained based on a claim that defendants, who had allegedly bribed 
plaintiffs employee, misrepresented to plaintiff the “true consideration” 
for a transaction and that plaintiff would not have entered into the 
transaction had it known of the bribery, Pramer 8.C.A. v Abaplus 
Intern. Corp., 76 AD3d 89, 907 NYS2d 154 (1st Dept 2010). The Fourth 
Department has also recognized a cause of action based on commercial 
bribery, but it is unclear whether the cause of action is one arising 
under the common law or the Penal Law, Niagara Mohawk Power Corp. 
v Freed, 265 AD2d 938, 696 NYS2d 600 (4th Dept 1999); compare 
Pramer S.C.A. v Abaplus Intern. Corp., supra (construing cause of ac- 
tion recognized in Niagara Mohawk as one sounding in common-law 
fraud), with Sardanis v Sumitomo Corp., supra (construing cause of ac- 
tion recognized in Niagara Mohawk as one arising under Penal Law). 
The Niagara Mohawk court held that the statute of limitations for such 
a cause of action is six years, Niagara Mohawk Power Corp v Freed, 
supra. 


Collective Bargaining Agreements 
Violation of a labor union’s duty of fair representation that results 


293 


PJI 4:21 PATTERN JuRY INSTRUCTIONS 


in loss of employment opens the labor union to liability for damages “to 
the extent that its refusal to handle the grievances added to the dif- 
ficulty and expense of collecting from the employer (Czosek v O’Mara, 
397 US 25, 29, 90 SCt 770 (1970); Schum v South Buffalo Ry. Co., 496 
F2d 328 (2d Cir 1974))”, Gosper v Fancher, 49 AD2d 674, 371 NYS2d 28 
(4th Dept 1975), affd in part, appeal dismissed in part, 40 NY2d 867, 
387 NYS2d 1007, 356 NE2d 479 (1976); see also Hines v Anchor Motor 
Freight, Inc., 424 US 554, 96 SCt 1048 (1976) (employer may also be li- 
able along with union); Anderson v AMBAC Industries, Inc., 40 NY2d 
865, 387 NYS2d 1006, 356 NE2d 478 (1976) (fact that union obtained 
different benefits for different groups within same bargaining unit does 
not in itself establish bad faith). 


Existence of a collective bargaining agreement precludes an inde- 
pendent suit by the discharged employee against the employer unless 
the employee can establish that the union has breached its duty of fair 
representation, Hines v Anchor Motor Freight, Inc., 424 US 554, 96 SCt 
1048 (1976); Parker v Borock, 5 NY2d 156, 182 NYS2d 577, 156 NE2d 
297 (1959); Yoonessi v State, 289 AD2d 998, 735 NYS2d 900 (4th Dept 
2001); Lundgren v Kaufman Astoria Studios, Inc., 261 AD2d 513, 690 
NYS2d 609 (2d Dept 1999); Albino v New York, 80 AD2d 261, 438 
NYS2d 587 (2d Dept 1981); Kelly v CBS Inc., 59 AD2d 686, 398 NYS2d 
673 (1st Dept 1977); Jackson v Regional Transit Service, 54 AD2d 305, 
388 NYS2d 441 (4th Dept 1976); or that the employer had repudiated 
the grievance process, Neiman v Kingsborough Community College, 146 
AD2d 612, 5386 NYS2d 843 (2d Dept 1989); see Jacobs v Board of Ed., 
East Meadow Union Free School Dist., 64 AD2d 148, 409 NYS2d 234 
(2d Dept 1978). A claim for breach of a union’s duty of fair representa- 
tion requires facts showing either arbitrary, discriminatory, or bad-faith 
conduct, Higgins v La Paglia, 281 AD2d 679, 722 NYS2d 592 (3d Dept 
2001); Lundgren v Kaufman Astoria Studios, Inc., supra; Ponticello v 
Suffolk, 225 AD2d 751, 640 NYS2d 169 (2d Dept 1996); Ahrens v New 
York State Public Employees Federation, AFL-CIO, 203 AD2d 796, 610 
NYS2d 680 (38d Dept 1994); Schmitt v Hicksville UFSD No. 17, 200 
AD2d 661, 606 NYS2d 761 (2d Dept 1994), or that the union represen- 
tative’s duties were discharged in a perfunctory manner, Altimari v 
Parker, 189 AD2d 982, 592 NYS2d 509 (3d Dept 1993). 


Because a labor union is an unincorporated association, which has 
no existence independent of its members, a claim for breach of the 
union’s duty of fair representation requires an allegation that individ- 
ual members of the union authorized or ratified the conduct alleged to 
be a violation of the union’s failure to prosecute, Palladino v CNY 
Centro, Inc., 23 NY3d 140, 989 NYS2d 438, 12 NE8d 4386 (2014); Walsh 
v Torres-Lynch, 266 AD2d 817, 697 NYS2d 434 (4th Dept 1999); see 
Martin v Curran, 303 NY 276, 101 NE2d 683 (1951). A failure to pursue 
a grievance to arbitration is not, without more, a breach of the duty of 
fair representation, Ahrens v New York State Public Employees Federa- 
tion, AFL-CIO, 203 AD2d 796, 610 NYS2d 680 (3d Dept 1994). Punitive 
damages may not be awarded against a union for a breach of duty of 
fair representation, International Broth. of Elec. Workers v Foust, 442 
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US 42, 99 SCt 2121 (1979); Santos v Security and Law Enforcement 
Kmp., Council 82, AFSCME, AFL-CIO, 80 AD2d 554, 435 NYS2d 357 
(2d Dept 1981). As to the necessity of resort to union internal procedures 
and exhaustion of remedies, see Clayton v International Union, United 
Auto., Aerospace, and Agr. Implement Workers of America, 451 US 679, 
101 SCt 2088 (1981). 


A claim for breach of a union’s duty of fair representation brought 
by a public employee is governed by the four month statute of limita- 
tions contained in CPLR 217(2)(a), Dolce v Bayport-Blue Point Union 
Free School Dist., 286 AD2d 316, 728 NYS2d 772 (2d Dept 2001); Leblanc 
v Security Services Unit Employees of New York State Law Enforce- 
ment Officers Union, Council 82, AFSCME, AFL-CIO, 278 AD2d 732, 
718 NYS2d 116 (8d Dept 2000); Bitterman v Herricks Teachers’ Ass’n, 
220 AD2d 473, 632 NYS2d 173 (2d Dept 1995). The four month period 
runs from the date the employee knew or should have known that the 
breach has occurred, or within four months of the date the employee 
suffers actual harm, whichever is later, Yoonessi v State, 289 AD2d 
998, 735 NYS2d 900 (4th Dept 2001); see Blumberg v Patchogue- 
Medford Union Free School Dist., 18 AD3d 486, 795 NYS2d 81 (2d Dept 
2005) (claim that union knowingly made fraudulent misrepresentations 
that induced teachers’ reliance not merely disguised cause of action to 
recover damages for breach of duty of fair representation). However, a 
claim for breach of a union’s duty of fair representation brought by a 
private employee is subject to the federal six month statute of limita- 
tions, Tantillo v McDonald, 223 AD2d 168, 645 NYS2d 804 (1st Dept 
1996); see DelCostello v International Broth. of Teamsters, 462 US 151, 
103 SCt 2281 (1983). 


Unions and employers are free to negotiate the terms of the scope 
of a vested right to health coverage during retirement, and the terms of 
active employees’ health insurance coverage during retirement are 
properly subjects for collective bargaining, Kolbe v Tibbetts, 22 NY3d 
344, 980 NYS2d 903, 3 NE3d 1151 (2018). A collective bargaining agree- 
ment that is complete, clear and unambiguous on its face must be 
enforced according to the plain meaning of its terms, Kolbe v Tibbetts, 
supra; Old Brookville v Muttontown, 179 AD3d 972, 117 NYS3d 264 (2d 
Dept 2020). While contractual obligations generally do not survive be- 
yond the termination of a collective bargaining agreement, collectively- 
bargained rights that accrued or vested under the agreement (such as a 
vested right to health insurance coverage during retirement) may 
survive termination of the agreement, Kolbe v Tibbetts, supra; Old 
Brookville v Muttontown, supra. In determining whether a collective 
bargaining agreement creates a vested right to future benefits, courts 
do not construe ambiguous writings to create lifetime promises and 
when a contract is silent as to the duration of retiree benefits, a court 
will not infer that the parties intended those benefits to vest for life, 
Old Brookville v Muttontown, supra. 


Punitive Damages 


Punitive damages are available under the standards set forth in 


295 


PJI 4:21 PATTERN JURY INSTRUCTIONS 


Rocanova v Equitable Life Assur. Soc. of U.S., 83 NY2d 603, 612 NYS2d 
339, 634 NE2d 940 (1994). Where the breach of contract involves a 
fraud evincing a high degree of moral turpitude and demonstrating 
such wanton dishonesty as to imply a criminal indifference to civil 
obligations, punitive damages are recoverable if the conduct was aimed 
at the public generally, id. Thus, a claim for punitive damages may be 
maintained where plaintiff alleges that he was fired from his job as an 
auditor of a brokerage house in violation of an express agreement for 
reporting a money laundering scheme that violated the law and regula- 
tions of administrative agencies and the New York Stock Exchange, 
Mulder v Donaldson, Lufkin & Jenrette, 208 AD2d 301, 623 NYS2d 560 
(1st Dept 1995) (even where defendant’s illegal and unethical acts did 
not actually constitute the breach of contract, so long as they ac- 
companied or were associated with the breach of contract, they support 
a claim for punitive damages). 


Special Verdict Form PJI 4:21 SV 
Answer the following: 
1. Did the defendant breach the employment contract? 
At least five jurors must agree on the answer to this 
question. 


Yess SSN oven? 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Did the plaintiff sustain damages as a result of defendant’s 
breach of contract? 


At least five jurors must agree on the answer to this 
question. 


Yes__? No___ 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


3. State the amount of the plaintiffs damages sustained as a 
result of the defendant’s conduct. 
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At least five jurors must agree on the answer to this 
question. 


— 


[Insert signature lines] 
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B. Speciric Contract ACTIONS 
1. CONTRACTS FOR SERVICES 
a. ACTION FOR SERVICES RENDERED 


(1) By ATTORNEY 


PJI 4:30. Contracts for Services—Action for Services 
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Rendered—By Attorney 


The relationship between an attorney and (his, 
her) client is controlled by the agreement they 
make, except that the client has an absolute right 
to terminate the relationship at any time. You must 
first decide whether there was an agreement be- 
tween the plaintiff and the defendant. If there was, 
you must next decide what was the attorney’s fee 
agreed upon and what services it was agreed that 
the fee would cover. If you find that there was an 
agreement, you will next consider whether all of 
the services agreed upon had been performed 
before the defendant terminated the relationship. 
If you find that all of the agreed upon services had 
been performed, then the plaintiff is entitled to re- 
cover the fee agreed upon, or such part of that fee 
as you find remains unpaid. The plaintiff cannot 
recover more than the fee agreed upon, even when 
the time required to complete the services agreed 
upon was greater than originally estimated. 


If you find that there was an agreement but 
that the defendant terminated the relationship 
before the plaintiff had performed all of the re- 
quired services, or if you find that there was no 
agreement but that the plaintiff performed legal 
services for the defendant with the defendant’s 
knowledge and gave the defendant no reason to 
believe that the services were being provided free 
of charge, then the plaintiff is entitled to recover 
the reasonable value of the services (he, she) 
provided. The reasonable value of an attorney’s 
services is determined by taking into consideration 
all of the following elements: the character of the 
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services, the nature and importance of the (litiga- 
tion, transaction), the degree of responsibility as- 
sumed by the attorney, the amount or value in- 
volved, the length of time spent, the ability, skill 
and experience required and exercised, the charac- 
ter, qualifications and standing of the attorney and 
the results achieved. (/In cases involving a claim of 
agreements as to the amount of the fee, where the attorney 
has been discharged without cause, add the following 
three sentences:] If you find that there was agree- 
ment as to the amount of the fee, and the attorney 
has been discharged without cause, you may, in 
determining reasonable value, also take into 
consideration the amount originally agreed upon. 
However, plaintiff's recovery is not limited to that 
amount. Your task is to decide the reasonable 
value of the services rendered, whether that 
amount is greater or less than, or the same as the 
amount originally agreed upon). 


Caveat 1: Effective January 1, 2002, fee disputes in all actions 
involving more than $1000 but less than $50,000 are subject to manda- 
tory arbitration, 22 NYCRR Part 137; see 117, 118, & 119 Siegel’s 
Practice Review. Part 137 replaces Part 136, which had applied only to 
domestic relations cases. As to whether an attorney must provide notice 
of the client’s right to arbitrate when the client has not objected to the 
bill, compare Paikin v Tsirelman, 266 AD2d 136, 699 NYS2d 32 (1st 
Dept 1999) (notice required) with Scordio v Scordio, 270 AD2d 328, 705 
NYS2d 58 (2d Dept 2000) (notice not required). 


Caveat 2: The charge assumes that the client is the party who has 
agreed to pay the attorney’s fee. However, there are circumstances in 
which someone other than the client, such as the owner of a client 
corporation, has assumed responsibility for the fee. If such circum- 
stances are present, the charge should be adapted accordingly. 


Caveat 3: The charge further assumes that defendant has not 
explicitly made a claim of malpractice as a defense to plaintiffs claim 
for payment. If such a claim is raised, PJI 2:152 should be charged and 
the jury should be told that, if it decides that plaintiff committed mal- 
practice, plaintiff cannot recover, see Antokol & Coffin v Myers, 30 
AD3d 843, 819 NYS2d 303 (3d Dept 2006) (discussing PJI). 


Comment 


Based on Judiciary Law § 474; NY Rules of Professional Conduct 
(RPC) 1.5; Demov, Morris, Levin & Shein v Glantz, 53 NY2d 5538, 444 
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NYS2d 55, 428 NE2d 387 (1981); Matter of Montgomery’s Estate, 272 
NY 323, 6 NE2d 40 (1936); Martin v Camp, 219 NY 170, 114 NE 46 
(1916); Matter of Potts’ Estate, 213 App Div 59, 209 NYS 655 (4th Dept 
1925), aff'd, 241 NY 593, 150 NE 568 (1925); Nabi v Sells, 70 AD3d 252, 
892 NYS2d 41 (1st Dept 2009); Levy v Laing, 43 AD3d 713, 843 NYS2d 
542 (1st Dept 2007); Sand v Lammers, 150 AD2d 355, 540 NYS2d 876 
(2d Dept 1989); Matter of Ury, 108 AD2d 816, 485 NYS2d 329 (2d Dept 
1985); Brill v Chien Yuan Kao, 61 AD2d 1000, 402 NYS2d 642 (2d Dept 
1978); Smith v Legg, 15 AD2d 15, 222 NYS2d 55 (4th Dept 1961); see 
Strauss v Cunningham, 61 AD2d 950, 403 NYS2d 39 (1st Dept 1978). 


Sources of Attorney’s Right to Recover Fees 


The right of an attorney to recover from a client for services 
rendered must be found in either an express or an implied agreement, 
Judiciary Law § 474; Paulsen v Halpin, 74 AD2d 990, 427 NYS2d 333 
(4th Dept 1980); see Haythe & Curley v Harkins, 214 AD2d 361, 625 
NYS2d 154 (1st Dept 1995). It is not enough that defendant has 
benefited from the attorney’s services, Matter of Loomis, 273 NY 76, 6 
NE2d 103 (1937); Kantrowitz, Goldhamer & Graifman, P.C. v New York 
State Elec. & Gas Corp., 27 AD3d 872, 810 NYS2d 550 (3d Dept 2006); 
Matter of Linder’s Estate, 17 AD2d 949, 234 NYS2d 53 (2d Dept 1962); 
see Lynn v Agnew, 179 App Div 305, 166 NYS 274 (4th Dept 1917), 
affd, 226 NY 654, 123 NE 877 (1919); Builders Affiliates, Inc. v North 
River Ins. Co., 91 AD2d 360, 459 NYS2d 41 (1st Dept 1983); Matter of 
Luckenbach’s Will, 280 App Div 994, 117 NYS2d 254 (2d Dept 1952), 
affd, 307 NY 795, 121 NE2d 622 (1954). 


Generally, an attorney cannot recover for services rendered by rely- 
ing on a third-party beneficiary theory, Morgan v Ebco Mach. Corp., 239 
App Div 346, 267 NYS 369 (1st Dept 1933). Additionally, where the 
client’s retained attorney has, in turn, retained another attorney to act 
as trial counsel, there is no privity between the client and retained trial 
counsel, the relationship is, at best, that of “of counsel” and the trial at- 
torney generally has no right to recover a fee from the client, Hirsch v 
Weisman, 189 AD2d 643, 592 NYS2d 337 (1st Dept 1993). 


Where services are performed for defendant with defendant’s knowl- 
edge and there is no basis for defendant to conclude that the services 
are being gratuitously rendered, the law implies a promise to pay the 
reasonable value of the services, and the jury should be so instructed, 
Smith v Legg, 15 AD2d 15, 222 NYS2d 55 (4th Dept 1961). 


PJI 4:30.1 


As you have heard, the plaintiff AB seeks to re- 
cover from the defendant CD the fee(s) that (he, 
she, it) claims to have earned for the legal services 
(he, she, it) performed for CD. AB claims that (he, 
she, it) performed legal services for CD with CD’s 
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knowledge and gave CD no reason to believe that 
the services were being provided free of charge. 
AB further claims that CD failed to pay the reason- 
able value of those services. CD asserts [state 
defendant’s assertions]. 


To recover, AB must prove (1) that (he, she, it) 
performed legal services for CD, (2) that CD knew 
that AB was performing services for (him, her, it), 
(3) that AB gave CD no reason to believe that the 
services were being provided free of charge and 
(4) that CD has failed to pay AB the reasonable 
value of those services. 


You must first decide whether AB performed 
legal services for CD. If you decide that AB did not 
perform legal services for CD, then you will find 
for CD and proceed no further [add where 
appropriate: on this claim]. On the other hand, if 
you decide that AB did perform legal services for 
CD, then you must go on to consider whether CD 
knew that AB was performing the services for 
(him, her, it). 


If you decide that CD did not know that AB 
was performing legal services for (him, her, it), 
then you will find for CD and proceed no further 
[add where appropriate: on this claim]. On the other 
hand, if you decide that CD knew that AB was 
performing legal services for (him, her, it), then 
you must go on to consider whether AB gave CD 
any reason to believe that the services were being 
provided free of charge. 


If you decide that AB gave CD a reason to 
believe that the legal services AB performed were 
being provided free of charge, then you will find 
for CD and proceed no further [add where 
appropriate: on this claim]. On the other hand, if 
you decide that AB did not give CD any reason to 
believe that the legal services AB performed were 
being provided free of charge, then you will find 
that CD is liable to AB for the reasonable value of 
AB’s services. 
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The reasonable value of an attorney’s services 
is determined by taking into consideration all of 
the following elements: the character of the ser- 
vices, the nature and importance of the (litigation, 
transaction), the degree of responsibility assumed 
by the attorney, the amount or value involved, the 
length of time spent, the ability, skill and experi- 
ence required and exercised, the character, qualifi- 
cations and standing of the attorney [state where ev- 
idence has been introduced: customary charges in the 
area for an attorney with such qualifications and 
standing] and the results achieved. 


Special Verdict Form PJI 4:30.1 SV 
1. Did AB perform legal services for CD? 


At least five jurors must agree on the answer to this question. 
Yes eet NO ee 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 2. 


2. Did CD know that AB was performing legal services for (him, 
her, it)? 


At least five jurors must agree on the answer to this question. 
Yes __ No _ 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 3. 


3. Did AB give CD reason to believe that AB’s legal services were 
being provided to CD free of charge? 


At least five jurors must agree on the answer to this question. 


NCS ING 
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[Insert signature lines] 


If your answer to this question is “Yes,” proceed no further and 
report to the Court. If your answer is “No” proceed to Question No. 4. 


4. State the reasonable value, if any, of the services that AB 
provided to CD. 


At least five jurors must agree on the answer to this question. 
Nmbtint' $e eae! 


[Insert signature lines] 


If your answer to this question is “$0,” proceed no further and report 
to the Court. If your answer is more than “$0” proceed to Question No. 
5. 


5. State the amount of the reasonable value of AB’s services that 
remains unpaid. 


Amount ne 


[Insert signature lines] 
At least five jurors must agree on the answer to this question. 


Absent a license to practice in the jurisdiction where services are 
performed, there can be no recovery either in contract or in quantum 
meruit, Judiciary Law § 478; Spivak v Sachs, 16 NY2d 163, 263 NYS2d 
953, 211 NE2d 329 (1965). The following exceptions exist: (1) when a 
lawyer not admitted in New York consults as to federal law and acts 
together with local counsel, Spanos v Skouras Theatres Corp., 364 F2d 
161 (2d Cir 1966); (2) when the conduct falls short of the “practice” of 
law, El Gemayel v Seaman, 72 NY2d 701, 536 NYS2d 406, 533 NE2d 
245 (1988); see Spivak v Sachs, supra; and (3) when a lawyer not admit- 
ted in New York is expressly granted permission to try a particular 
case, see Spivak v Sachs, supra; 22 NYCRR § 520.11. 


Rules of Professional Conduct 


New York’s Rules of Professional Conduct (RPC), which are set 
forth in an Appendix to the Judiciary Law, delineate the ethical limits 
on attorneys’ fee arrangements, RPC 1.5. RPC 1.5(a) and (d)(3), 
respectively, forbid attorneys from charging “excessive or illegal” fees or 


303 


PJI 4:30 PATTERN JURY INSTRUCTIONS 


collecting fees based on fraudulent billings. The factors to be considered 
in determining whether a fee is excessive may include: (1) the time and 
labor required, the novelty and difficulty of the questions involved, and 
the skill requisite to perform the legal service properly; (2) the likeli- 
hood, if apparent or made known to the client, that the acceptance of 
the particular employment will preclude other employment by the at- 
torney; (3) the fee customarily charged in the locality for similar legal 
services; (4) the amount involved and the results obtained; (5) the time 
limitations imposed by the client or by circumstances; (6) the nature 
and length of the professional relationship with the client; (7) the expe- 
rience, reputation and ability of the attorney or attorneys performing 
the services; and (8) whether the fee is fixed or contingent, RPC 1.5(a). 
Nonrefundable retainer fees are also forbidden, although attorneys may 
enter into retainer agreements with reasonable minimum fee clauses 
that define in plain language and set forth the circumstances under 
which the minimum fee will be incurred and how it will be calculated, 
RPC 1.5(d)(4); see Matter of Cooperman, 83 NY2d 465, 611 NYS2d 465, 
633 NE2d 1069 (1994); see also Mejia-Gonzalez v Storch, 148 AD3d 467, 
50 NYS3d 9 (1st Dept 2017) (even if agreement construed as nonrefund- 
able retainer contract, attorney may seek recovery for reasonable value 
of services rendered); Rimberg & Associates, P.C. v Jamaica Chamber of 
Commerce, Inc., 40 AD3d 1066, 887 NYS2d 259 (2d Dept 2007) 
(notwithstanding invalid retainer agreement containing provision for 
nonrefundable minimum fee, attorney may seek recovery in equity for 
reasonable value of any legal services rendered). 


The Rules of Professional Conduct permit attorneys to charge 
contingency fees, except in criminal and most domestic relations mat- 
ters, RPC 1.5(c), (d)(1), (5)G). When a contingent fee is to be charged, 
the attorney must promptly give the client a writing stating (a) the 
method by which the fee is to be determined, including the percentage 
or percentages that will accrue to the lawyer in the event of settlement, 
trial or appeal; (b) litigation and other expenses to be deducted from the 
recovery; and (c) whether such expenses are to be deducted before or, if 
not prohibited by statute or court rule, after the contingent fee is 
calculated, RPC 1.5(c); see Albunio v New York, 23 NY3d 65, 989 NYS2d 
1, 11 NE8d 1104 (2014) (treatment of statutory counsel fees and 
computation of contingency fee). The writing must clearly notify the cli- 
ent of any expenses for which the client will be liable regardless of 
whether the client is the prevailing party, RPC 1.5(c). Upon conclusion 
of a contingent fee matter, the lawyer must provide the client with a 
writing stating the outcome of the matter and, if there is a recovery, 
showing the remittance to the client and the method of its determina- 
tion, id. For Appellate Division rules regarding the filing of retainer 
agreements involving contingency fees, see 22 NYCRR §8§ 608.7 (1st 
Dept), 691.20 (2d Dept), 806.13 (8rd Dept), 1022.31 (4th Dept). 


Retainer Agreements and Letters of Engagement 


A. In General 
In general where an attorney undertakes to represent a client for a 
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fee in matters other than the field of domestic relations, the attorney 
must provide the client with either a “letter of engagement” or a 
“retainer agreement” signed by both parties, 22 NYCRR § 1215.1(a), (c). 
Both documents are used to delineate the scope and cost of the retained 
attorney’s services. Retainer agreements for domestic relations matters 
(i.e., divorce, separation, annulment, custody, visitation, maintenance, 
child support, and alimony) are governed by 22 NYCRR Part 1400 and 
are discussed separately, infra, see 22 NYCRR § 1215.2(c). The require- 
ment that a letter of engagement or retainer agreement be provided is 
not applicable where (a) the fee is expected to be less than $3,000; (b) 
the services are of the same general kind as were previously rendered 
to and paid for by the client; or (c) the attorney is admitted to practice 
in another jurisdiction, maintains no offices in New York and no mate- 
rial portion of the services are to be rendered in New York, 22 NYCRR 
§ 1215.2(a), (b), (d). 


A letter of engagement or a signed retainer agreement ordinarily 
must be given before the representation is commenced, 22 NYCRR 
§ 1215.1(a), (c). If this timing is “impractical” or if the scope of the at- 
torney’s services cannot then be determined, the letter of engagement 
must be given to the client within a reasonable time thereafter, 22 
NYCRR § 1215.1(a)(1), (a)(2), (c). The letter of engagement or retainer 
agreement must explain (a) the scope of the legal services to be provided; 
(b) the attorney’s fees, expenses and billing practices; and (c) the client’s 
right to arbitrate fee disputes in situations arising under 22 NYCRR 
Part 137 (Fee Dispute Resolution Program), 22 NYCRR § 1215.1(b). For 
a discussion of the Fee Dispute Resolution Program, see infra. 


B. Construction of Retainer Agreements 


As a matter of public policy, courts pay particular attention to fee 
arrangements between attorneys and their clients, Jacobson v Sassower, 
66 NY2d 991, 499 NYS2d 381, 489 NE2d 1283 (1985). A clear and 
unambiguous retainer agreement will be enforced according to its terms, 
Ruthman, Mercadante & Hadyjis, P.C. v Nardiello, 16 AD3d 815, 791 
NYS2d 665 (3d Dept 2005), but ambiguities must be construed in the 
client’s favor, Shaw v Manufacturers Hanover Trust Co., 68 NY2d 172, 
507 NYS2d 610, 499 NE2d 864 (1986); Jacobson v Sassower, supra; 
Ruthman, Mercadante & Hadjis, P.C. v Nardiello, supra; Bizar & Martin 
v U.S. Ice Cream Corp., 228 AD2d 588, 644 NYS2d 753 (2d Dept 1996); 
see Schlanger v Flaton, 218 AD2d 597, 631 NYS2d 293 (1st Dept 1995); 
see also Albunio v New York, 23 NY3d 65, 989 NYS2d 1, 11 NE3d 1104 
(2014) (where terms of agreement are ambiguous, lawyer’s burden is 
considerable and it will rarely be satisfied by inference based on 
contractual omission). The question of whether a retainer agreement is 
ambiguous is ordinarily one for the court, Seligson, Morris & Neuburger 
v Fairbanks Whitney Corp., 22 AD2d 625, 257 NYS2d 706 (1st Dept 
1965). 


Determining Reasonableness of the Fee 
In an action in quantum meruit, the issue of the reasonable at- 
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torney’s fees is a proper one for the jury, Mercy Community Hosp. v 
Cannon Design, Inc., 235 AD2d 405, 652 NYS2d 87 (2d Dept 1997); see 
Chase Manhattan Bank, N.A. v Kalikow, 143 AD2d 557, 532 NYS2d 
764 (1st Dept 1988), and the jury must be appropriately instructed, 
Loughlin v Sundquist, 264 App Div 985, 37 NYS2d 376 (4th Dept 1942). 


When the retainer contract has been terminated by the client, the 
fee amount set forth in the retainer agreement is but one item to be 
considered by the jury in fixing reasonable value and is not a limitation 
on the amount that may be recovered, Matter of Montgomery’s Estate, 
272 NY 323, 6 NE2d 40 (1936); Tillman v Komar, 259 NY 133, 181 NE 
75 (1932); Kronish, Lieb, Shainswit, Weiner and Hellman v Howard 
Stores Corp., 44 AD2d 8138, 355 NYS2d 426 (1st Dept 1974); Hill v 
Severn, 23 AD2d 902, 258 NYS2d 857 (3d Dept 1965); see Levy v Laing, 
43 AD3d 713, 843 NYS2d 542 (1st Dept 2007). Other items to be 
considered in determining reasonable value, in addition to the time 
spent, include the difficulties involved, the nature of the services 
rendered, the amount involved, the professional standing of the at- 
torney, and the results obtained by the attorney, Randall v Packard, 
142 NY 47, 36 NE 823 (1894); Matter of Potts’ Estate, 213 App Div 59, 
209 NYS 655 (4th Dept 1925), affd, 241 NY 593, 150 NE 568 (1925); 
Schneider, Kleinick, Weitz, Damashek & Shoot v New York, 302 AD2d 
183, 754 NYS2d 220 (1st Dept 2002); Ingber v Sabato, 229 AD2d 884, 
645 NYS2d 918 (3d Dept 1996); Potts v Hines, 144 AD2d 189, 534 
NYS2d 507 (3d Dept 1988); Matter of Rice for Judicial Dissolution of 
Peerless Sales Corp., 104 AD2d 892, 480 NYS2d 508 (2d Dept 1984); 
Matter of Snell’s Estate, 17 AD2d 490, 285 NYS2d 855 (3d Dept 1962); 
see Ogletree, Deakins, Nash, Smoak & Stewart P.C. v Albany Steel 
Inc., 243 AD2d 877, 663 NYS2d 313 (3d Dept 1997) (additional factor is 
certainty of compensation); see RPC 1.5(a) (describing factors to be 
considered in determining “reasonableness” of fee for purposes of at- 
torney ethics; discussed in Rules of Professional Conduct, supra). Where 
an attorney seeks to recover for extraordinary services, the trier of fact 
must determine whether those services were beyond those intended to 
be covered by the retainer agreement, Cannon v First Nat. Bank of 
Hast Islip, 98 AD2d 704, 469 NYS2d 101 (2d Dept 1983), aff'd, 62 NY2d 
1003, 479 NYS2d 517, 468 NE2d 699 (1984). When the fee is computed 
as of the time of the attorney’s discharge, the size of the ultimate 
recovery should not be considered, Lai Ling Cheng v Modansky Leasing 
Co., Inc., 73 NY2d 454, 541 NYS2d 742, 5389 NE2d 570 (1989). 


Expert testimony as to reasonableness is admissible, but such 
testimony is advisory only and even though uncontradicted is not bind- 


ing upon the jury in its determination of reasonable value, Matter of 
Sebring, 238 App Div 281, 264 NYS 379 (4th Dept 1933). For a charge 
concerning how the jury should evaluate expert testimony, see PJI 1:90. 


Pursuant to CPLR 5001(a), an attorney is entitled to interest as of 
right upon a fee awarded in quantum meruit, Govern & McDowell v 
McDowell & Walker, Inc., 75 AD2d 979, 428 NYS2d 367 (3d Dept 1980). 
Similarly, if a contingent fee is provided for by the contract and the 
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judgment or award includes interest, the fee is computed on the entire 
amount of the judgment or award, Bassford v Johnson, 172 NY 488, 65 
NE 260 (1902); see Friedman v Eisenstein, 263 AD2d 367, 694 NYS2d 
25 (1st Dept 1999). 


Attorney’s Recovery of Fee on an Account Stated 


Attorneys often rely on the account-stated doctrine as a basis for 
recovery of their fees. An account stated is an agreement between par- 
ties to an account based upon prior transactions between them with re- 
spect to the correctness of the account items and balance due, Ryan 
Graphics, Inc. v Bailin, 39 AD3d 249, 833 NYS2d 448 (1st Dept 2007). 
An agreement on an account stated may be implied where the defendant 
has retained bills without objecting to them within a reasonable time or 
makes partial payment on the account, Jaffe Ross & Light, LLP v Mann, 
121 AD3d 480, 994 NYS2d 587 (1st Dept 2014); O’Connell and Aronow- 
itz v Gullo, 229 AD2d 637, 644 NYS2d 870 (3d Dept 1996); see Citibank 
(South Dakota), N.A. v Brown-Serulovic, 97 AD3d 522, 948 NYS2d 331 
(2d Dept 2012); American Exp. Centurion Bank v Cutler, 81 AD3d 761, 
916 NYS2d 622 (2d Dept 2011). However, mere silence and failure to 
object cannot be construed as an agreement upon the correctness of the 
accounts, Legum v Ruthen, 211 AD2d 701, 621 NYS2d 649 (2d Dept 
1995); see Corr v Hoffman, 256 NY 254, 176 NE 383 (19381). 


Whether or not a bill has been held for a period of time sufficient to 
give rise to an inference of assent is ordinarily a question of fact and 
becomes a question of law only in those cases in which only one infer- 
ence is rationally possible, Accent Collections, Inc. v Cappelli 
Enterprises, Inc., 94 AD3d 1026, 943 NYS2d 189 (2d Dept 2012); Yannelli, 
Zevin & Civardi v Sakol, 298 AD2d 579, 749 NYS2d 270 (2d Dept 2002); 
Legum v Ruthen, 211 AD2d 701, 621 NYS2d 649 (2d Dept 1995). A 
bald, self serving allegation that defendant orally protested invoices is 
insufficient to defeat a motion for summary judgment on an account- 
stated claim, Darby & Darby, P.C. v VSI Intern., Inc., 95 NY2d 308, 716 
NYS2d 378, 739 NE2d 744 (2000); Mintz & Gold LLP v Daibes, 125 
AD3d 488, 4 NYS3d 170 (1st Dept 2015); Greenspan & Greenspan v 
Wenger, 294 AD2d 539, 742 NYS2d 875 (2d Dept 2002). Similarly, a 
motion for summary judgment based on an account stated was not 
defeated by a belated protest occurring only after the action was com- 
menced, Mintz & Gold LLP v Daibes, supra. However, there was a tri- 
able issue of fact whether the defendant client had consented to the 
amount due where defendant’s motion affidavit alleged that she had 
promptly and repeatedly complained to plaintiff law firm that she did 
not understand the billed charges, considered them unwarranted, and 
could not pay them, Boies, Schiller & Flexner LLP v Modell, 129 AD3d 
533, 11 NYS3d 60 (1st Dept 2015). Even where the conditions for an ac- 
count stated have been shown, the client is entitled to assert fraud, 
mistake or other “relevant equitable considerations” in defense of the 
attorney’s claim, Salamone v Russo, 129 AD3d 879, 15 NYS3d 344 (2d 
Dept 2015); Salamone v Cohen, 129 AD3d 877, 12 NYS3d 180 (2d Dept 
2015). 
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An attorney does not have to establish the reasonableness of the fee 
in an action based on an account stated, because the client’s act of hold- 
ing the statement without objection is construed as acquiescence in its 
correctness, Mintz & Gold LLP v Daibes, 125 AD3d 488, 4 NYS3d 170 
(lst Dept 2015); Whiteman, Osterman & Hanna, LLP v Oppitz, 105 
AD3d 1162, 963 NYS2d 432 (3d Dept 2013); Lapidus & Associates, LLP 
v Elizabeth Street, Inc., 92 AD3d 405, 937 NYS2d 227 (1st Dept 2012); 
Thelen LLP v Omni Contracting Co., Inc., 79 AD3d 605, 914 NYS2d 119 
(1st Dept 2010); O’Connell and Aronowitz v Gullo, 229 AD2d 637, 644 
NYS2d 870 (8d Dept 1996); see Bashian & Farber, LLP v Syms, 147 
AD3d 714, 46 NYS3d 202 (2d Dept 2017); but see Matter of Driscoll, 
273 AD2d 381, 709 NYS2d 597 (2d Dept 2000). For an additional discus- 
sion of the account-stated doctrine, see PJI 4:1, Comment. 


Excessive and Unconscionable Fees 


Courts give particular scrutiny to fee arrangements between at- 
torneys and clients, Matter of Lawrence, 24 NY3d 320, 998 NYS2d 698, 
23 NE3d 965 (2014). A retainer agreement entered into after the at- 
torney has already begun to provide legal services is reviewed with 
heightened scrutiny, because a confidential relationship has already 
been established and the opportunity for exploitation of the client is 
enhanced, Matter of Lawrence, supra; see Matter of Howell, 215 NY 
466, 109 NE 572 (1915). 


Rule 1.5(a) of the Rules of Professional Conduct forbids excessive 
fees. A civil claim for excessive fee may be stated regardless of the qual- 
ity of the services provided if the plaintiff can reasonably allege that the 
fee bore no relationship to the result delivered, Johnson v Proskauer 
Rose LLP, 129 AD3d 59, 9 NYS38d 201 (1st Dept 2015); see Ullmann- 
Schneider v Lacher & Lovell-Taylor, P.C., 121 AD3d 415, 994 NYS2d 72 
(1st Dept 2014). Overbilling and padding of costs can also constitute a 
breach of contract, O'Connor v Blodnick, Abramowitz and Blodnick, 295 
AD2d 586, 744 NYS2d 205 (2d Dept 2002); see RPC 1.5(d) (forbidding 
collection of fees based on fraudulent billings). 


In addition to the prohibition against “excessive fees,” the case law 
forbids attorneys from entering into agreements with clients that are 
unconscionable. An unconscionable agreement is one that is so grossly 
unreasonable as to be unenforceable according to its literal terms 
because of an absence of meaningful choice on the part of one of the 
parties together with contract terms that are unreasonably favorable to 
the other party, Matter of Lawrence, 24 NY3d 320, 998 NYS2d 698, 23 
NE3d 965 (2014); Lawrence v Miller, 11 NY3d 588, 873 NYS2d 517, 901 
NE2d 1268 (2008); King v Fox, 7 NY3d 181, 818 NYS2d 833, 851 NE2d 
1184 (2006). A determination of unconscionability generally requires a 
showing that the contract was both procedurally and substantively un- 
conscionable when made, Lawrence v Graubard Miller, 48 AD3d 1, 853 
NYS2d 1 (1st Dept 2007), aff'd, 11 NY3d 588, 873 NYS2d 517, 901 
NE2d 1268 (2008); Gillman v Chase Manhattan Bank, N.A., 73 NY2d 1, 
537 NYS2d 787, 534 NE2d 824 (1988). This determination requires 
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some showing of an absence of meaningful choice on the part of one of 
the parties together with contract terms that are unreasonably favor- 
able to the other party, Gillman v Chase Manhattan Bank, N.A., supra; 
Lawrence v Graubard Miller, supra. 


The determination of procedural unconscionability requires an ex- 
amination of the contract formation process or circumstances arising af- 
ter contract formation, Lawrence v Graubard Miller, 48 AD3d 1, 853 
NYS2d 1 (1st Dept 2007), affd, 11 NY3d 588, 873 NYS2d 517, 901 
NE2d 1268 (2008). However, the power to invalidate fee arrangements 
in hindsight should be exercised only with great caution because it is 
not unconscionable for an attorney to recover much more than he or she 
could possibly have earned at an hourly rate, Matter of Lawrence, 24 
NY3d 320, 998 NYS2d 698, 23 NE3d 965 (2014). 


In determining whether a contingent fee is unconscionable, the 
court should consider the facts and circumstances surrounding the 
agreement, including the parties’ intent and the value of the attorney’s 
services in proportion to the fees charged in hindsight, the sheer amount 
of the fee, and, importantly, whether the client was fully informed upon 
entering into the agreement with the attorney, King v Fox, 7 NY3d 181, 
818 NYS2d 833, 851 NE2d 1184 (2006). Even where a contingent fee ar- 
rangement was not unconscionable when entered into, subsequent cir- 
cumstances may render it unenforceable in limited situations, such as 
when the amount of the fee, combined with the large percentage of the 
recovery it represents, seems disproportionate to the value of the at- 
torney’s services, Matter of Lawrence, 24 NY3d 320, 998 NYS2d 698, 23 
NE3d 965 (2014); see Gair v Peck, 6 NY2d 97, 188 NYS2d 491, 160 
NE2d 43 (1959) (whether contingent fees are unconscionable may be 
question for jury). 


Judiciary Law § 474-a provides a schedule for maximum permis- 
sible contingency fees that may be charged in medical, dental or 
podiatric malpractice cases. Where a retainer agreement provides for a 
contingency fee that will leave the client with less than what the client 
would have been entitled to under Judiciary Law § 474-a(2), it is 
unenforceable, Speken v Columbia Presbyterian Medical Center, 284 
AD2d 229, 726 NYS2d 652 (1st Dept 2001). 


The rules of the four appellate divisions provide a schedule for 
permissible contingency fees in personal injury and wrongful death ac- 
tions other than those based on medical, dental and podiatric malprac- 
tice, which are covered by Judiciary Law § 474-a, 22 NYCRR 
§§ 603.7(e)(2) (1st Dept), 691.20(e)(2) (2d Dept), 806.13(b) (8d Dept), 
1022.31(b) (4th Dept). Where the amounts specified in those schedules 
are not exceeded, a contingency fee arrangement will be deemed fair 
and reasonable. On the other hand, a fee that exceeds the specified 
amount will be deemed unconscionable unless authorized by a written 
court order, 22 NYCRR §§ 603.7(e)(1), 691.20(e)(1), 806.13(a), 1022.31(a). 


The burden is on the attorney to show that the retainer agreement, 
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whether contingent or fixed, is fair, reasonable and was fully known 
and understood by the client, Matter of Lawrence, 24 NY3d 320, 998 
NYS2d 698, 23 NE3d 965 (2014); Albunio v New York, 23 NY3d 65, 989 
NYS2d 1, 11 NE8d 1104 (2014); Shaw v Manufacturers Hanover Trust 
Co., 68 NY2d 172, 507 NYS2d 610, 499 NE2d 864 (1986); Jacobson v 
Sassower, 66 NY2d 991, 499 NYS2d 381, 489 NE2d 1283 (1985); Ween 
v Dow, 35 AD3d 58, 822 NYS2d 257 (1st Dept 2006); Bizar & Martin v 
U.S. Ice Cream Corp., 228 AD2d 588, 644 NYS2d 753 (2d Dept 1996); 
Malamut v Doris L. Sassower, P.C., 171 AD2d 780, 567 NYS2d 499 (2d 
Dept 1991); Beatie v DeLong, 164 AD2d 104, 561 NYS2d 448 (1st Dept 
1990). An attorney has an affirmative obligation to ensure that the cli- 
ent fully comprehends the terms of a retainer agreement, and, where 
the terms are ambiguous, the lawyer’s burden is considerable, Albunio v 
New York, supra. The attorney’s burden to prove reasonableness does 
not change even when the fees have already been paid, O’Connor v 
Blodnick, Abramowitz and Blodnick, 295 AD2d 586, 744 NYS2d 205 (2d 
Dept 2002). 


A provision in a fee agreement between an attorney and client 
providing that the attorney could recover attorneys’ fees as the prevail- 
ing party in a collection action against the client but not including a re- 
ciprocal allowance providing for the recovery of attorneys’ fees by the 
client should the client prevail is fundamentally unfair and unreason- 
able and is void as against public policy, Ferst v Abraham, 140 AD3d 
581, 34 NYS3d 38 (1st Dept 2016); Ween v Dow, 35 AD3d 58, 822 NYS2d 
257 (1st Dept 2006). Likewise, a retainer agreement that confers upon 
plaintiffs attorneys a potentially exclusive proprietary interest in the 
client’s case is unreasonable, Landsman v Moss, 180 AD2d 718, 579 
NYS2d 450 (2d Dept 1992). 


A client’s promise to pay a usurious interest rate on an unpaid debt 
to an attorney, which was made in exchange for the attorney’s forbear- 
ance from suit, is unenforceable, Eikenberry v Adirondack Spring Water 
Co., Inc., 65 NY2d 125, 490 NYS2d 484, 480 NE2d 70 (1985). However, 
a provision in a retainer agreement requiring the client to pay 18% 
interest on an outstanding balance after a default does not entail a loan 
or a forbearance and, consequently, is not subject to GOL § 5-501, Salam- 
one v Russo, 129 AD3d 879, 15 NYS3d 344 (2d Dept 2015); Salamone v 
Cohen, 129 AD3d 877, 12 NYS3d 180 (2d Dept 2015). 


Ratification of even an unconscionable fee agreement may occur 
when a fully informed client with equal bargaining power knowingly 
and voluntarily affirms an existing fee arrangement so long as the cli- 
ent has a full understanding of the facts that made the agreement void- 
able and knowledge of his or her rights as a client, King v Fox, 7 NY3d 
181, 818 NYS2d 833, 851 NE2d 1184 (2006). 


Misconduct and Other Matters Affecting 
Attorney’s Right to Recover a Fee 


Recovery, whether in contract or quantum meruit, may not be had 
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by an attorney whose employment contravenes a specific requirement 
that salaries be approved by the local legislative body, Kelly v Cohoes 
Housing Authority, 27 AD2d 463, 280 NYS2d 250 (3d Dept 1967), affd, 
23 NY2d 692, 296 NYS2d 139, 243 NE2d 746 (1968). Similarly, recovery 
may not be had by an attorney who is guilty of improper practice such 
as failure to disclose to the client an offer of settlement, see Rubenstein 
& Rubenstein v Papadakos, 31 AD2d 615, 295 NYS2d 876 (1st Dept 
1968), affd, 25 NY2d 751, 303 NYS2d 508, 250 NE2d 570 (1969), or by 
an attorney who has a conflict of interest, Matter of Clarke’s Estate, 12 
NY2d 183, 237 NYS2d 694, 188 NE2d 128 (1962); Jay Deitz & Associ- 
ates of Nassau County, Ltd. v Breslow & Walker, LLP, 153 AD3d 508, 
59 NYS3d 443 (2d Dept 2017) (nonconsentable conflict for attorney to 
act as both lawyer and broker in same transaction); but see Quinn v 
Walsh, 18 AD8d 638, 795 NYS2d 647 (2d Dept 2005); but Ruzzo v 
Kingston Trust Co., 10 AD2d 512, 201 NYS2d 258 (3d Dept 1960) (al- 
lowing fee for services performed before attorney’s interest became 
adverse), or incompetent representation, Campagnola v Mulholland, 
Minion & Roe, 76 NY2d 38, 556 NYS2d 239, 555 NE2d 611 (1990) 
(recovery against malpractice defendant not offset by contingent fee 
defendant would have received had there been no malpractice). 


An attorney’s failure to register pursuant to Judiciary Law § 468-a 
does not preclude the attorney’s recovery of professional fees, Benjamin 
v Koeppel, 85 NY2d 549, 626 NYS2d 982, 650 NE2d 829 (1995). 
Likewise, where no contingency fee is involved, an attorney’s failure to 
comply with the retainer agreement/letter of engagement requirements 
of 22 NYCRR § 1215.1 does not preclude recovery for quantum meruit 
or an account stated, Jaffe Ross & Light, LLP v Mann, 121 AD3d 480, 
994 NYS2d 587 (1st Dept 2014); Roth Law Firm, PLLC v Sands, 82 
AD3d 675, 920 NYS2d 72 (1[st Dept 2011); Gary Friedman, P.C. v 
O’Neill, 115 AD3d 792, 982 NYS2d 359 (2d Dept 2014); Nabi v Sells, 70 
AD3d 252, 892 NYS2d 41 (1st Dept 2009); Seth Rubenstein, P.C. v 
Ganea, 41 AD3d 54, 8383 NYS2d 566 (2d Dept 2007), although such a 
failure does bar recovery on a breach of contract theory, Sidoti v Hall, 
124 AD3d 760, 998 NYS2d 662 (2d Dept 2015). In contrast, in 
contingency fee cases, an attorney’s failure to comply with the First and 
Second Department rules requiring filing of a retainer agreement does 
bar compensation, Fishkin v Taras, 54 AD3d 260, 863 NYS2d 153 (1st 
Dept 2008); Rabinowitz v Cousins, 219 AD2d 487, 631 NYS2d 312 (1st 
Dept 1995); see 22 NYCRR 8§ 603.7 (1st Dept), 691.20 (2d Dept). More- 
over, an attorney who has not complied with the retainer agreement 
requirements of 22 NYCRR § 1215.1 must carry the burden of proving 
the terms of the retention, their fairness and the client’s understanding 
of those terms, Gary Friedman, P.C. v O’Neill, supra; Seth Rubenstein, 
P.C. v Ganea, supra. 


A client can ratify an attorney-client fee agreement during a period 
of continuous representation even where the attorney has committed 
misconduct during that period, King v Fox, 7 NY3d 181, 818 NYS2d 
833, 851 NE2d 1184 (2006) (client ratified by making payments under 
agreement for 17 years before protesting). To prove ratification, the at- 
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torney must establish that the client acquiesced in the agreement with 
full knowledge of all the material circumstances known to the attorney 
and that such acquiescence was not brought about by fraud on the at- 
torney’s part or misconception on the part of the client, id. 


Attorney’s Right to Recover Fees Upon Discharge or Termina- 
tion 


A. Discharge Without Cause 


The “unique fiduciary nature” of the attorney-client relationship 
subjects every retainer agreement to an implied-in-law condition that 
enables the client to discharge the attorney at any time, with or without 
cause, prior to completion of the services for which the attorney was 
retained, Matter of Cooperman, 83 NY2d 465, 611 NYS2d 465, 633 
NE2d 1069 (1994); see Demov, Morris, Levin & Shein v Glantz, 53 
NY2d 553, 444 NYS2d 55, 428 NE2d 387 (1981); Application of Krooks, 
257 NY 329, 178 NE 548 (1931); Martin v Camp, 219 NY 170, 114 NE 
46 (1916). Thus, a client’s discharge of an attorney does not constitute a 
breach of contract, and the client may discharge an attorney at any 
time for any reason the client deems sufficient, Campagnola v Mulhol- 
land, Minion & Roe, 76 NY2d 38, 556 NYS2d 239, 555 NE2d 611 (1990); 
Teichner by Teichner v W & J Holsteins, Inc., 64 NY2d 977, 489 NYS2d 
36, 478 NE2d 177 (1985); Matter of Montgomery’s Estate, 272 NY 323, 
6 NE2d 40 (1936); Martin v Camp, 219 NY 170, 114 NE 46 (1916); 
Handelman v Olen, 11 AD2d 987, 206 NYS2d 249 (1st Dept 1960), affd, 
11 NY2d 896, 228 NYS2d 237, 182 NE2d 617 (1962); McAvoy v 
Schramme, 238 App Div 225, 264 NYS 181 (1st Dept 1933), affd, 263 
NY 548, 189 NE 691 (1933); see Papadopoulos v Goldstein, Goldstein & 
Rikon, P.C., 283 AD2d 649, 725 NYS2d 364 (2d Dept 2001) (clients had 
right to settle their case, notwithstanding attorney’s claim that settle- 
ment was collusive effort to circumvent attorney’s contingency fee). In 
such circumstances the attorney is relegated to an action for the reason- 
able value of his or her completed services, unless he or she has fully 
performed the contract, Matter of Cooperman, supra; Campagnola v 
Mulholland, Minion & Roe, supra; Matter of Montgomery, supra; Martin 
v Camp, supra; Handelman v Olen, supra; MacAvoy v Schramme, supra; 
Nabi v Sells, 70 AD3d 252, 892 NYS2d 41 (1st Dept 2009). The fair and 
reasonable value of the completed services may be more or less than the 
amount provided in the contract or retainer agreement, Lai Ling Cheng 
v Modansky Leasing Co., Inc., 73 NY2d 454, 541 NYS2d 742, 539 NE2d 
570 (1989); Matter of Montgomery’s Estate, 272 NY 323, 6 NE2d 40 
(1936); Shalom Toy, Inc. v Each And Every One of the Members of the 
New York Property Ins. Underwriting Ass’n, 239 AD2d 196, 658 NYS2d 
1 (1st Dept 1997). 


An exception to the principle that a discharged attorney is rele- 
gated to quantum meruit has been recognized where, in entering into 
the contract, the attorney changed his or her position or incurred specific 
expenses, Martin v Camp, 219 NY 170, 114 NE 46 (1916); Biaggi & 
Biaggi v Local 300, Service Employees Intern. Union, 254 AD2d 236, 
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679 NYS2d 57 (1st Dept 1998); Atkins & O’Brien LLP. v ISS Intern. 
Service System, Inc., 252 AD2d 446, 678 NYS2d 596 (1st Dept 1998) (in 
reliance on two-year retainer agreement at specified rate, plaintiff 
founded new law firm, expended large start-up costs, hired large staff 
formerly employed by defendant and assumed vacation time owed to 
that staff). However, it is insufficient for the attorney to merely allege 
that he or she forewent other employment opportunities because of hav- 
ing agreed to handle a particular matter, Atkins & O’Brien LLP. v ISS 
Intern. Service System, Inc., supra. 


An attorney also is not relegated to quantum meruit recovery where 
the retention is for a specific purpose and/or a specific time period and 
the attorney fully performed his or her contractual obligations before 
being discharged. In that event, the attorney may stand upon the 
contract and measure his or her damages by the agreed-upon rates, 
Martin v Camp, 219 NY 170, 114 NE 46 (1916); McAvoy v Schramme, 
238 App Div 225, 264 NYS 181 (ist Dept 1933), affd, 263 NY 548, 189 
NE 691 (1933); Wald v Wald, 170 AD2d 669, 567 NYS2d 89 (2d Dept 
1991); Thompson v Eck, 263 App Div 1007, 33 NYS2d 669 (2d Dept 
1942). Recovery on an express agreement rather than in quantum mer- 
uit may also be had when the agreement is a general retainer for a 
fixed period to perform legal services in relation to whatever matters 
arise during the period, Greenberg v Jerome H. Remick & Co., 230 NY 
70, 129 NE 211 (1920); Martin v Camp, 219 NY 170, 114 NE 46 (1916); 
Goldston v Bandwidth Technology Corp., 32 AD3d 747, 820 NYS2d 883 
(1st Dept 2006); see Frank v Toymax Intern., Inc., 21 AD8d 399, 799 
NYS2d 418 (2d Dept 2005). In an action on a retainer agreement here 
the attorney has completed the services for which he or she was 
retained, he or she may not recover a fee in excess of the amount agreed 
upon in the parties’ express agreement, Wald v Wald, supra. Likewise, 
if the termination of the attorney’s contract was caused by death or dis- 
ability before the contract was performed, the measure of recovery is 
the fair and reasonable value of the attorney’s services, provided they 
are not greater than the contract price, Matter of Montgomery’s Estate, 
272 NY 323, 6 NE2d 40 (1936); Sargent v McLeod, 209 NY 360, 103 NE 
164 (1913). 


In addition to a plenary action in quantum meruit, an attorney 
discharged without cause may assert a charging lien against any judg- 
ment or settlement, see Judiciary Law § 475, and a retaining lien, which 
permits the attorney to retain the client’s papers and files until the at- 
torney’s disbursements are paid and the fees are determined, Schneider, 
Kleinick, Weitz, Damashek & Shoot v New York, 302 AD2d 183, 754 
NYS2d 220 (1st Dept 2002); Butler, Fitzgerald & Potter v Gelmin, 235 
AD2d 218, 651 NYS2d 525 (1st Dept 1997); see Siskin v Cassar, 122 
AD3d 714, 997 NYS2d 86 (2d Dept 2014); see also discussion, infra. The 
remedies of quantum meruit, charging lien and retaining lien are 
cumulative, Schneider, Kleinick, Weitz, Damashek & Shoot v New York, 
supra. 


The following charge should be used when an attorney terminated 
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without cause seeks to recover for services rendered: 
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As you have heard, the plaintiff AB seeks to re- 
cover from the defendant CD the fee(s) that (he, 
she, it) claims to have earned for the legal services 
(he, she, it) performed. AB claims that (he, she, it) 
performed (all, some) of the legal services (he, she, 
it) was required to perform under the agreement 
between AB and CD and that CD failed to pay for 
the services performed. CD denies [state elements of 
plaintiff's claims denied by defendant] and asserts [state 
defendant’s assertions such as that plaintiff is seeking 
payment for services performed after discharge by 
defendant or after termination of the relationship, 
plaintiff is seeking to recover more than the agreed-upon 
fee, or plaintiff is charging for work not covered by the 
agreement]. 


[State where the attorney was discharged without 
cause: The relationship between (an attorney, a law 
firm) and (his, her, its) client is created by an 
agreement. However, regardless of the terms of 
the agreement, the client has an absolute right to 
discharge the (attorney, law firm) at any time. 
When that occurs, the attorney may still be entitled 
to compensation for services rendered.] 


[State where the relationship has been terminated 
due to withdrawal, death, suspension or disbarment: 
Even where the attorney-client relationship has 
been terminated by the attorney’s (withdrawal, 
death, suspension, disbarment), the attorney may 
still be entitled to compensation for services 
rendered.| 


You must first decide what services AB agreed 
to perform under the agreement with CD. Once 
you decide what services AB agreed to perform, 
you will next consider whether, before [state as 
appropriate: CD discharged AB, the relationship be- 
tween AB and CD was terminated], AB performed 
some or all of the services that were required by 
the agreement. If you decide that, before [state as 
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appropriate: CD discharged AB, the relationship be- 
tween AB and CD was terminated], AB performed 
no part of the services that were required by the 
agreement, then you will find for CD [state where 
appropriate: on this claim]. On the other hand, if 
you decide that, before [state as appropriate: CD 
discharged AB, the relationship between AB and 
CD was terminated], AB performed all of the ser- 
vices that were required by the contract then you 
will find that AB is entitled to recover the fee 
agreed upon in the agreement. 


Finally, if you decide that, before [state as 
appropriate: CD discharged AB, the relationship be- 
tween AB and CD was terminated], AB performed 
some services for CD but did not perform ail of the 
services that were required by the agreement, then 
you will find that AB is entitled to recover the rea- 
sonable value of the services (he, she, it) provided. 


The reasonable value of an attorney’s services 
is determined by taking into consideration all of 
the following elements: the character of the ser- 
vices, the nature and importance of the (litigation, 
transaction), the degree of responsibility assumed 
by the attorney, the amount or value involved, the 
length of time spent, the ability, skill and experi- 
ence required and exercised, the character, qualifi- 
cations and standing of the attorney, [state where 
evidence has been introduced: customary charges in 
the area for an attorney with such qualifications 
and standing] and the results achieved. If you find 
that there was agreement as to the amount of the 
fee, you may, in determining reasonable value, also 
take into consideration the amount originally 
agreed upon. However, AB’s recovery is not limited 
to that amount. Your job is to decide the reason- 
able value of the services rendered, whether that 
amount is greater or less than, or the same as, the 
amount originally agreed upon. 


Special Verdict Form PJI 4:30.2 SV 
1. 1. Did AB perform all of the services (he, she, it) agreed to 


perform for CD before ([he, she, it] was discharged by CD) (the relation- 
ship between AB and CD was terminated)? 
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At least five jurors must agree on the answer to this question. 


Yes __ No _ 


[Insert signature lines] 


If your answer to this question is “No,” proceed to Question No. 4. If 
your answer to this question is “Yes,” proceed to Question No. 2. 


2. Did CD fail to pay some or all of the fee it promised to pay for 
AB’s services under the agreement? 


At least five jurors must agree on the answer to this question. 


Yes >No’: 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 3. 


3. State the amount of AB’s fee that CD owed under the agree- 
-ment but failed to pay. 


At least five jurors must agree on the answer to this question. 


Amount $i222 Df 


[Insert signature lines] 


After you answer this question, proceed no further and 
report to the Court. 


4. Did AB perform some of the services (he, she, it) agreed to 
perform for CD before ({he, she, it] was discharged by CD) (the relation- 
ship between AB and CD was terminated)? 


At least five jurors must agree on the answer to this question. 


Yes —. No _ 


[Insert signature lines] 
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If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 5. 


5. State the reasonable value, if any, of the services that AB 
provided to CD before (AB was discharged, the relationship between AB 
and CD was terminated). 


At least five jurors must agree on the answer to this question. 
Amounte$) 22am) 


[Insert signature lines] 


If the answer to this question is “0,” proceed no further and 
report to the Court; if the answer to this question is more than “$0,” 
proceed to Question No. 6. 


6. [Add where appropriate:] State the amount of the reasonable 
value of AB’s services that remains unpaid. 


Amount! $:2a0e one 


[Insert signature lines] 


At least five jurors must agree on the answer to this question. 


B. Discharge for Cause 


An attorney who is discharged for cause is not entitled to recover 
his or her fee, Teichner by Teichner v W & J Holsteins, Inc., 64 NY2d 
977, 489 NYS2d 36, 478 NE2d 177 (1985); Poltronieri v Talasco, 11 
AD2d 694, 204 NYS2d 613 (2d Dept 1960), affd, 9 NY2d 797, 215 NYS2d 
509, 175 NE2d 167 (1961); Brooks v Lewin, 48 AD38d 289, 853 NYS2d 
286 (1st Dept 2008); Matter of Estate of Stevens, 252 AD2d 654, 675 
NYS2d 182 (3d Dept 1998); Dagny Management Corp. v Oppenheim & 
Meltzer, 199 AD2d 711, 606 NYS2d 337 (3d Dept 1993); Marschke v 
Cross, 82 AD2d 944, 440 NYS2d 740 (3d Dept 1981); see Matter of 
Montgomery’s Estate, 272 NY 323, 6 NE2d 40 (1936). An attorney may 
be discharged for cause where he or she has engaged in misconduct, has 
failed to prosecute the client’s case diligently or has otherwise 
improperly handled the client’s case or committed malpractice, Coccia v 
Liotti, 70 AD3d 747, 896 NYS2d 90 (2d Dept 2010); see Squeri v 
Fournarakis, 170 AD2d 444, 565 NYS2d 232 (2d Dept 1991) (attorney 
refused to personally try plaintiff's case because plaintiff declined recom- 
mended settlement offer). Misconduct includes an attorney’s violation of 
a disciplinary rule, Quinn v Walsh, 18 AD3d 638, 795 NYS2d 647 (2d 
Dept 2005); see Jay Deitz & Associates of Nassau County, Ltd. v Breslow 
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& Walker, LLP, 153 AD3d 5038, 59 NYS3d 443 (2d Dept 2017); Sacco 
and Fillas, LLP v Broderick, 133 AD3d 862, 21 NYS3d 281 (2d Dept 
2015); Doviak v Finkelstein & Partners, LLP, 90 AD3d 696, 934 NYS2d 
467 (2d Dept 2011). Differences of opinion regarding strategy and gen- 
eral dissatisfaction with the attorney’s performance do not constitute 
“cause” for discharging an attorney, Doviak v Lowe’s Home Centers, 
Inc., 134 AD3d 1324, 21 NYS3d 754 (3d Dept 2015); Doviak v Finkel- 
stein & Partners, LLP, 90 AD3d 696, 934 NYS2d 467 (2d Dept 2011); 
Costello v Kiaer, 278 AD2d 50, 717 NYS2d 560 (1st Dept 2000). A dis- 
charge for cause must be based on a significant breach of legal duty 
such that the attorney’s conduct constituted a failure to properly repre- 
sent the client’s interests, Doviak v Lowe’s Home Centers, Inc., supra. 


In order to result in a forfeiture of the fee, the misconduct must 
relate to the representation for which the fees are sought, Wingate, 
Russotti & Shapiro, LLP v Friedman, Khafif & Associates, 41 AD3d 
367, 839 NYS2d 469 (1st Dept 2007); Leontios v Arzanipour, 22 AD3d 
272, 802 NYS2d 404 (1st Dept 2005); Decolator, Cohen & DiPrisco, LLP 
v Lysaght, Lysaght & Kramer, P.C., 304 AD2d 86, 756 NYS2d 147 (1st 
Dept 2003). Misconduct that occurs before an attorney’s discharge but is 
not discovered until after the discharge may serve as the basis for a fee 
forfeiture, Doviak v Finkelstein & Partners, LLP, 90 AD3d 696, 934 
NYS2d 467 (2d Dept 2011); Coccia v Liotti, 70 AD3d 747, 896 NYS2d 90 
(2d Dept 2010); see Maher v Quality Bus Service, LLC, 144 AD3d 990, 
42 NYS3d 43 (2d Dept 2016) (client claimed misconduct after discharg- 
ing attorney). However, claims of misconduct based solely on the at- 
torney’s conduct after discharge are not a bar to the attorney’s recovery 
for legal work performed prior to the discharge, Maher v Quality Bus 
Service, LLC, supra; Orendick v Chiodo, 272 AD2d 901, 707 NYS2d 574 
(4th Dept 2000) (client claimed misconduct after discharging attorney). 


Where there is an issue of fact as to whether or not the attorney 
has been discharged for cause, a hearing must be held, Carbonara v 
Brennan, 300 AD2d 528, 752 NYS2d 559 (2d Dept 2002); Shalom Toy, 
Inc. v Each And Every One of the Members of the New York Property 
Ins. Underwriting Ass’n, 239 AD2d 196, 658 NYS2d 1 (1st Dept 1997); 
see Byrne v Leblond, 25 AD3d 640, 811 NYS2d 681 (2d Dept 2006) (ac- 
tion between outgoing and incoming attorney). The client must make a 
prima facie showing of cause to trigger a right to a hearing, Maher v 
Quality Bus Service, LLC, 144 AD3d 990, 42 NYS3d 43 (2d Dept 2016). 


C. Termination of Attorney-Client Relationship Due to Withdrawal, 
Death, Suspension or Disbarment 


An attorney who abandons a case is not entitled to recover a fee, 
Holmes v Evans, 129 NY 140, 29 NE 233 (1891). However, where an at- 
torney justifiably withdraws from a case, the attorney is entitled to re- 
cover for services rendered on the basis of quantum meruit and/or to 
impose a retaining lien on the file or a charging lien on the proceeds of 
the judgment, Littleton v Amberland Owners, Inc., 126 AD3d 857, 2 
NYS3d 920 (2d Dept 2015); Kahn v Kahn, 186 AD2d 719, 588 NYS2d 
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658 (2d Dept 1992); see Klein v Eubank, 87 NY2d 459, 640 NYS2d 443, 
663 NE2d 599 (1996) (mutual consent). If the withdrawal is unjustified, 
the attorney forfeits the right to recover on the basis of quantum mer- 
uit, Klein v Eubank, supra, and forfeits any retaining lien on the file, 
Kahn v Kahn, supra; Allen v Rivera, 125 AD2d 278, 509 NYS2d 48 (2d 
Dept 1986); see People v Keeffe, 50 NY2d 149, 428 NYS2d 446, 405 
NE2d 1012 (1980). 


In a pending action, an attorney seeking to withdraw must obtain 
court approval pursuant to CPLR 321(b)(2); see RPC 1.16(d). Since an 
attorney seeking court approval for withdrawal must do so “upon mo- 
tion” and “on such notice . . . as the court may direct,” the attorney 
must proceed by order to show cause, Palmieri v Biggiani, 108 AD3d 
604, 970 NYS2d 41 (2d Dept 2013); see Wong v Wong, 213 AD2d 399, 
622 NYS2d 985 (2d Dept 1995). 


When an attorney is unable to complete the services contracted due 
to the attorney’s death, the law implies an agreement to pay the reason- 
able value of the services rendered and recovery in quantum meruit is 
permitted, not to exceed the rate fixed in the contract, Sargent v New 
York Cent. & H.R.R. Co., 209 NY 360, 103 NE 164 (1913); see Matter of 
Montgomery’s Estate, 272 NY 323, 6 NE2d 40 (1936). 


Recovery, whether in contract or quantum meruit, may not be had 
by an attorney for services rendered which resulted in disbarment, 
Wehringer v Brannigan, 232 AD2d 206, 647 NYS2d 770 (1st Dept 1996). 
However, an attorney who is unable to complete the services due to 
disbarment or suspension on grounds not connected with the services 
sued for may recover in quantum meruit, Padilla v Sansivieri, 31 AD3d 
64, 815 NYS2d 173 (2d Dept 2006); Lessoff v Berger, 2 AD3d 127, 767 
NYS2d 605 (1st Dept 2003); Casey v Ruffino, 306 AD2d 304, 760 NYS2d 
537 (2d Dept 2003); Decolator, Cohen & DiPrisco, LLP v Lysaght, 
Lysaght & Kramer, P.C., 304 AD2d 86, 756 NYS2d 147 (1st Dept 2003); 
see Leontios v Arzanipour, 22 AD3d 272, 802 NYS2d 404 (1st Dept 
2005); Eisen v Feder, 307 AD2d 817, 763 NYS2d 279 (1st Dept 2003); 
Potts v Hines, 144 AD2d 189, 534 NYS2d 507 (3d Dept 1988); see also 
22 NYCRR § 603.13(b) (1st Dept); 22 NYCRR § 691.10(b) (2d Dept); 22 
NYCRR § 806.9(b) (8rd Dept); 22 NYCRR § 1022.27(e) (4th Dept). 
Quantum meruit recovery for the work performed prior to disbarment is 
not necessarily limited to an hourly rate and may be based on a per- 
centage of the contingency fee, Biagioni v Narrows MRI and Diagnostic 
Radiology, P.C., 127 AD3d 800, 6 NYS3d 588 (2d Dept 2015); Padilla v 
Sansivieri, supra (limiting Casey v Ruffino, supra);Decolator, Cohen & 
DiPrisco, LLP v Lysaght, Lysaght & Kramer, P.C., supra. 


Fee Disputes Involving Outgoing Attorneys 


Where the dispute is between outgoing and incoming attorneys, the 


rules for determining fees are different, Lai Ling Cheng v Modansky 
Leasing Co., Inc., 73 NY2d 454, 541 NYS2d 742, 5389 NE2d 570 (1989); 
Nabi v Sells, 70 AD3d 252, 892 NYS2d 41 (1st Dept 2009). As between 
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the client and the outgoing attorney, either party can require that 
compensation will be a fixed dollar amount, presently payable or secured 
by a lien on the cause of action, determined at the time of discharge on 
the basis of quantum meruit, Nabi v Sells, supra; Reubenbaum v B. & 
H. Exp., Inc., 6 AD2d 47, 174 NYS2d 287 (1st Dept 1958); see Cohen v 
Grainger, Tesoriero & Bell, 81 NY2d 655, 602 NYS2d 788, 622 NE2d 
288 (1993), or they may agree that the attorney will receive a contingent 
percentage fee determined at the time of substitution or at the conclu- 
sion of the case, Lai Ling Cheng v Modansky Leasing Co., Inc., supra; 
Byrne v Leblond, 25 AD3d 640, 811 NYS2d 681 (2d Dept 2006); Shalom 
Toy, Inc. v Each And Every One of the Members of the New York 
Property Ins. Underwriting Ass’n, 239 AD2d 196, 658 NYS2d 1 (1st 
Dept 1997); Michels v Drexler, 166 AD2d 695, 561 NYS2d 484 (2d Dept 
1990); Pearl v Metropolitan Transp. Authority, 156 AD2d 281, 548 
NYS2d 669 (1st Dept 1989); Paulsen v Halpin, 74 AD2d 990, 427 NYS2d 
333 (4th Dept 1980). If the attorney elects to proceed in quantum mer- 
uit, the cause of action accrues immediately and the attorney is not 
compelled to wait until the outcome of the litigation, Matter of Leopold, 
244 AD2d 411, 664 NYS2d 323 (2d Dept 1997). Under Judiciary Law 
§ 487, the attorney or the client also may bring a proceeding to 
determine and enforce the attorney’s charging lien. 


A. Outgoing Attorney’s Election to Take a Contingency Fee 


As between a discharged attorney who was retained on a contingent 
fee basis and the incoming attorney, the determination of the way in 
which the fee is measured is left to the election of the outgoing at- 
torney, Cohen v Grainger, Tesoriero & Bell, 81 NY2d 655, 602 NYS2d 
788, 622 NE2d 288 (1993); Cordes v Purcell, Fritz & Ingrao, 89 AD2d 
870, 453 NYS2d 237 (2d Dept 1982). Even though Judiciary Law Sec- 
tion 475 affords lien rights only to attorneys who have appeared on 
behalf of a party, an outgoing attorney may contract with the incoming 
attorney for compensation irrespective of whether the outgoing attorney 
has appeared, Lai Ling Cheng v Modansky Leasing Co., Inc., 73 NY2d 
454, 541 NYS2d 742, 539 NE2d 570 (1989). In that event, the outgoing 
attorney may assert his or her contractual lien even if he or she did not 
appear in the action as attorney of record, id. If no election between 
quantum meruit and a contingency fee is made, there is a presumption 
that a contingent fee is desired, Cohen v Grainger, Tesoriero & Bell, 
supra. The percentage of each attorney’s share of a contingent fee may 
be fixed at the time of substitution, but is better determined at the 
conclusion of the case, Lai Ling Cheng v Modansky Leasing Co., Inc., 
supra; see Maher v Quality Bus Service, LLC, 144 AD3d 990, 42 NYS3d 
43 (2d Dept 2016); Security Credit Systems, Inc. v Perfetto, 242 AD2d 
871, 662 NYS2d 674 (4th Dept 1997); Paulsen v Halpin, 74 AD2d 990, 
427 NYS2d 333 (4th Dept 1980). 


In assessing each attorney’s proportionate share of a contingency 
fee, the focus is on the time and labor spent by each, the actual work 
performed, the difficulty of the questions involved, the skill required to 
handle the matter, the attorney’s skills and experience, and the ef- 
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fectiveness of counsel in bringing the matter to resolution, Young, 
Fenton, Kelsey & Brown, P.C. v Wein, 111 AD3d 1194, 976 NYS2d 584 
(3d Dept 2013); Buchta v Union Endicott Cent. School Dist., 296 AD2d 
688, 745 NYS2d 148 (3d Dept 2002); see Byrne v Leblond, 25 AD3d 640, 
811 NYS2d 681 (2d Dept 2006) (error to summarily fix contingency fee 
as one-third of rejected settlement offer). 


Attorneys’ Liens 


A. Charging Liens 


Pursuant to Judiciary Law § 475, a charging lien to secure an outgo- 
ing attorney’s recovery of a proportionate share of a contingency fee 
may be employed both in the pending action and in a separate lawsuit, 
Schneider, Kleinick, Weitz, Damashek & Shoot v New York, 302 AD2d 
183, 754 NYS2d 220 (1st Dept 2002). A discharged attorney’s statutory 
lien attaches to the client’s cause of action even if recovery is obtained 
in an action and in a court that is different from the one in which the 
services were rendered, Cohen v Grainger, Tesoriero & Bell, 81 NY2d 
655, 602 NYS2d 788, 622 NE2d 288 (1993); Maher v Quality Bus 
Service, LLC, 144 AD3d 990, 42 NYS3d 438 (2d Dept 2016). The statu- 
tory lien is available to an attorney who is no longer the attorney of rec- 
ord, even when the attorney and client mutually consented to the 
termination of their relationship, provided there has been no miscon- 
duct, no discharge for just cause and no unjustified abandonment by the 
attorney, Klein v Eubank, 87 NY2d 459, 640 NYS2d 4438, 663 NE2d 599 
(1996); Hae Sook Moon v New York, 255 AD2d 292, 679 NYS2d 648 (2d 
Dept 1998). 


Because a charging lien attaches only to the funds that constitute 
the client’s recovery in the action, an attorney’s ability to recover his or 
her fee through a charging lien is contingent on the client reaching a 
favorable outcome, Chadbourne & Parke, LLP v AB Recur Finans, 18 
AD3d 222, 794 NYS2d 349 (1st Dept 2005); Troy v Capital Dist. Sports, 
Inc., 305 AD2d 715, 759 NYS2d 795 (3d Dept 2003) (charging lien at- 
taches only to proceeds in identifiable fund created by attorney’s efforts 
in client’s action or proceeding); Schneider, Kleinick, Weitz, Damashek 
& Shoot v New York, 302 AD2d 183, 754 NYS2d 220 (1st Dept 2002). In 
a matrimonial action, the attorney’s charging lien may be applied to an 
equitable distribution award, but only to the extent that the award 
reflects the creation of a new fund by the attorney that is greater than 
the value of the interests already held by the client, Charnow v 
Charnow, 134 AD3d 875, 22 NYS3d 126 (2d Dept 2015). When the ac- 
tion has been settled, the charging lien attaches to the amount agreed 
upon in the settlement the instant the agreement is made, Fischer- 
Hansen v Brooklyn Heights R. Co., 173 NY 492, 66 NE 395 (19083); 
Schneider, Kleinick, Weitz, Damashek & Shoot v New York, supra. 
Where competing claims arise out of the same transaction or instru- 
ment, an attorney’s charging lien is recoverable against the client’s net 
recovery, if any, after offsetting the parties’ judgments, Banque Indosuez 
v Sopwith Holdings Corp., 98 NY2d 34, 745 NYS2d 754, 772 NE2d 1112 
(2002) 
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A defendant who has knowledge of an attorney’s lien is required to 
retain sufficient funds to pay the lien, even when the defendant has a 
good faith belief that some event, such as the attorney’s death, 
extinguished the lien, Sargent v New York Cent. & H.R.R. Co., 209 NY 
360, 103 NE 164 (1913); Schneider, Kleinick, Weitz, Damashek & Shoot 
v New York, 302 AD2d 183, 754 NYS2d 220 (1st Dept 2002). A 
defendant who has notice of a charging lien pays settlement proceeds to 
the plaintiff at his or her peril, Fischer-Hansen v Brooklyn Heights R. 
Co., 173 NY 492, 66 NE 395 (1903); Schneider, Kleinick, Weitz, 
Damashek & Shoot v New York, supra; see Sehlmeyer v Universal 
Oven Co., Inc., 118 AD2d 692, 499 NYS2d 971 (2d Dept 1986). 


B. Retaining Liens 


New York recognizes common-law retaining liens, which permit an 
attorney in possession of a client’s papers, securities or money to retain 
them as security for payment of the attorney’s fee or the reasonable 
value of the attorney’s services, see Security Credit Systems, Inc. v 
Perfetto, 242 AD2d 871, 662 NYS2d 674 (4th Dept 1997); Butler, 
Fitzgerald & Potter v Gelmin, 235 AD2d 218, 651 NYS2d 525 (1st Dept 
1997); Hom v Hom, 210 AD2d 296, 622 NYS2d 282 (2d Dept 1994). Un- 
like charging liens, retaining liens are not assignable, Matter of Leopold, 
186 App Div 872, 175 NYS 188 (1st Dept 1919), affd, 226 NY 692, 123 
NE 876 (1919). 


An attorney who has been discharged for cause has no right to 
compensation or a retaining lien, notwithstanding a specific retainer 
agreement, Campagnola v Mulholland, Minion & Roe, 76 NY2d 38, 556 
NYS2d 239, 555 NE2d 611 (1990); Teichner by Teichner v W & J 
Holsteins, Inc., 64 NY2d 977, 489 NYS2d 36, 478 NE2d 177 (1985); see 
Matter of Weitling, 266 NY 184, 194 NE 401 (1935). 


The common-law retaining lien may extend to a settlement check 
or other instruments that are delivered to the attorney during the course 
of representation, but the attorney is not entitled to satisfy the lien out 
of the proceeds of the check or instrument, Hoke v Ortiz, 83 NY2d 323, 
610 NYS2d 455, 632 NE2d 861 (1994); Matter of Cooper, 291 NY 255, 
52 NE2d 421 (1943). 


Fee-Splitting Agreements 


An agreement between attorneys regarding the division of a legal 
fee is valid and enforceable in accordance with its terms, provided that 
the attorney who seeks to recover his or her share of the fee contributed 
some work, labor or service toward the earning of the fee, Benjamin v 
Koeppel, 85 NY2d 549, 626 NYS2d 982, 650 NE2d 829 (1995); Weinstein, 
Chayt & Chase, P.C. v Breitbart, 65 AD3d 587, 884 NYS2d 452 (2d 
Dept 2009); Cohen Swados Wright Hanifin Bradford & Brett, LLP v 
Frank R. Bayger, P.C., 269 AD2d 739, 703 NYS2d 319 (4th Dept 2000); 
Grasso v Kubis, 198 AD2d 811, 604 NYS2d 396 (4th Dept 1993); Oberman 
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v Reilly, 66 AD2d 686, 411 NYS2d 23 (1st Dept 1978). The Rules of 
Professional Conduct also permit fee-splitting arrangements, as long as 
(a) the division of fees is proportional to the services performed by each 
attorney or, by a writing signed by both attorneys and given to the cli- 
ent, (b) each attorney assumes joint responsibility for the representa- 
tion; (c) the client agrees in writing to the employment of the other 
lawyer after a full disclosure that a division of fees will be made, includ- 
ing the share each lawyer will receive; and (d) the total fee is not exces- 
sive, RPC 1.5(g). The rules governing fee-splitting arrangements do not 
prohibit payments to attorneys formerly associated with a law firm pur- 
suant to a separation or retirement agreement, RPC 1.5(h). Further- 
more, as between attorneys an agreement that violates the ethical rules 
governing fee-splitting may be enforced against an attorney who drafted 
the agreement and who led the other attorney to believe that the client 
had been advised of the arrangement, at least where the client was not 
adversely affected by the ethical breach, Marin v Constitution Realty, 
LLC, 28 NY3d 666, 49 NYS3d 39, 71 NE38d 530 (2017). 


The interpretation of an unambiguous fee splitting agreement is for 
the court and extrinsic evidence will not be considered when the intent 


of the parties can be gleaned from the face of the instrument, Cohen 
Swados Wright Hanifin Bradford & Brett, LLP v Frank R. Bayger, P.C., 
269 AD2d 739, 703 NYS2d 319 (4th Dept 2000). 


In a fee-sharing dispute between attorneys in which there is a valid 
agreement fixing the percentages to be received, the court does not 
inquire into the precise worth of the services performed by the parties 
as long as each party actually contributed to the legal work, Samuel v 
Druckman & Sinel, LLP, 12 NY38d 205, 879 NYS2d 10, 906 NE2d 1042 
(2009), and there is no claim that either refused to contribute more 
substantially, Benjamin v Koeppel, 85 NY2d 549, 626 NYS2d 982, 650 
NE2d 829 (1995); Reich v Wolf & Fuhrman, P.C., 36 AD3d 885, 828 
NYS2d 562 (2d Dept 2007). 


A disbarred, suspended or resigned attorney may not share in any 
fee for legal services rendered by another attorney during the period of 
disbarment, suspension or removal, 22 NYCRR § 603.13(b) (1st Dept); 
22 NYCRR § 691.10(b) (2d Dept); 22 NYCRR § 806.9(b) (8rd Dept); 22 
NYCRR § 1022.27(e) (4th Dept); Rothman v Benedict P. Morelli & 
Associates, P.C., 43 AD3d 769, 843 NYS2d 211 (1st Dept 2007); Eisen v 
Feder, 307 AD2d 817, 763 NYS2d 279 (1st Dept 2003). However, the 
disbarred attorney can be compensated on a quantum meruit basis for 
work performed prior to disbarment provided it is requested by the 
disbarred attorney and the client, Rothman v Benedict P. Morelli & As- 
sociates, P.C., supra. 


Mandatory Arbitration 


Fee disputes in most civil actions involving more than $1,000 but 
less than $50,000 are subject to mandatory arbitration at the client’s 
request, 22 NYCRR §§ 137.1(b)(2), 137.2(a); see Wagner Davis P.C. v 
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Gargano, 116 AD3d 426, 983 NYS2d 27 (1st Dept 2014) (attorney’s 
noncompliance with arbitration rules does not bar attorney’s recovery 
where complaint clearly stated that damages sought exceeded $50,000). 
The rules for mandatory arbitration are contained in 22 NYCRR Part 
137, which replaces the rules for representation in domestic relations 
cases that were formerly set forth in Part 136. Part 137 is applicable 
where the representation began on or after January 1, 2002; 22 NYCRR 
§ 137.1(a). 22 NYCRR § 137.1(b) lists the matters to which the manda- 
tory arbitration rule does not apply, including representation in crimi- 
nal matters and claims against attorneys for affirmative relief other 
than fee adjustments. 


In general, where there is a dispute between the attorney and the 
client as to the amount of the fee, the attorney must provide the client 
with 30 days’ written notice of the right to arbitration as prescribed by 
22 NYCRR § 137.6(a), see Herrick v Lyon, 7 AD8d 571, 777 NYS2d 141 
(2d Dept 2004). If the client fails to demand arbitration within 30 days 
“after the notice was served or received,” the attorney seeking to re- 
cover a fee may commence a judicial action, 22 NYCRR § 137.6(b). In 
such an action, the attorney must plead either compliance with the no- 
tice requirement or that compliance was not required because of the 
amount in controversy, see Nimkoff Rosenfeld & Schechter, LLP v 
O’Flaherty, 71 AD3d 5338, 895 NYS2d 824 (1st Dept 2010); Herrick v 
Lyon, supra. Where the attorney’s pleading is dismissed for failure to 
comply, the court may grant leave to replead, Herrick v Lyon, supra; 
see Kerner and Kerner v Dunham, 46 AD3d 372, 848 NYS2d 617 (1st 
Dept 2007). Alternatively, since the failure to plead compliance is not a 
jurisdictional defect, it may be remedied through an amendment to the 
attorney’s pleading, Nimkoff Rosenfeld & Schechter, LP v Flaherty, 
supra. In a case involving the former rules for fee collection in domestic 
relations cases, the Second Department held that notice of the right to 
arbitrate the amount of the attorney’s fee is not required where the cli- 
ent never disputed the reasonableness of the fee, Scordio v Scordio, 270 
AD2d 328, 705 NYS2d 58 (2d Dept 2000). In contrast, the First Depart- 
ment held that such notice must be given even where the client did not 
object to the attorney’s billings, Paikin v Tsirelman, 266 AD2d 136, 699 
NYS2d 32 (1st Dept 1999). 


Fee Disputes in Domestic Relations Matters 


The rules pertaining to retainers, fee disputes, and arbitration in 
domestic relations matters, which are set out in 22 NYCRR Part 1400, 
were adopted to address abuses in the practice of matrimonial law and 
to protect the public, Edelman v Poster, 72 AD8d 182, 894 NYS2d 398 
(1st Dept 2010); Julien v Machson, 245 AD2d 122, 666 NYS2d 147 (1st 
Dept 1997). Part 1400 applies to compensated representation in proceed- 
ings “for divorce, separation, annulment, custody, visitation, mainte- 
nance, child support, or alimony, or to enforce or modify a judgment or 
order in connection with any such claims, actions or proceedings,” 22 
NYCRR § 1400.1. 22 NYCRR § 1400.2 requires an attorney represent- 
ing a client in such matters to provide the client with a prescribed, 
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detailed statement of the client’s rights and responsibilities before any 
retainer agreement is executed. The contents of the retainer agreement 
are also prescribed in detail in 22 NYCRR § 1400.3. Notably, although 
22 NYCRR § 1215.1, which applies to representation in non-domestic- 
relations matters, requires that clients be furnished with retainer agree- 
ments containing certain basic terms, it does not include the same level 
of detail in its prescriptions, see Seth Rubenstein, P.C. v Ganea, 41 
AD3d 54, 833 NYS2d 566 (2d Dept 2007). Other key mandates contained 
in 22 NYCRR Part 1400 are the obligation to provide the client with 
written, itemized bills at least every 60 days, the obligation to file the 
retainer agreement with the court within ten days of execution, and the 
obligation to notify the client of the right to arbitrate a fee dispute, see 
22 NYCRR § 1400.3. 


Unlike attorneys who fail to comply with 22 NYCRR § 1215.1, an 
attorney who fails to substantially comply with Part 1400 will be 
precluded from recovering unpaid legal fees, Pillai v Pillai, 15 AD3d 
466, 790 NYS2d 181 (2d Dept 2005); see Edelman v Poster, 72 AD3d 
182, 894 NYS2d 398 (1st Dept 2010); Gahagan v Gahagan, 51 AD3d 
863, 859 NYS2d 218 (2d Dept 2008); Wagman v Wagman, 8 AD3d 268, 
777 NYS2d 678 (2d Dept 2004); Behrins & Behrins vy Sammarco, 305 
AD2d 346, 759 NYS2d 151 (2d Dept 2003); Matter of Serazio-Plant, 299 
AD2d 696, 750 NYS2d 347 (3d Dept 2002); Flanagan v Flanagan, 267 
AD2d 80, 699 NYS2d 406 (1st Dept 1999); Julien v Machson, 245 AD2d 
122, 666 NYS2d 147 (1st Dept 1997); Hunt v Hunt, 273 AD2d 875, 709 
NYS2d 744 (4th Dept 2000) (strict compliance required). However, 
noncompliance with 22 NYCRR § 1400.3 does not require an attorney to 
refund that portion of a retainer that was properly earned, Mulcahy v 
Mulcahy, 285 AD2d 587, 728 NYS2d 90 (2d Dept 2001); Markard v 
Markard, 263 AD2d 470, 692 NYS2d 733 (2d Dept 1999). 


A lawyer may not enter into a contingency fee arrangement for a 
domestic relations cause of action, RPC 1.5(c), (d)(5); Law Office of 
Howard M. File, Esq., P.C. v Ostashko, 60 AD8d 648, 875 NYS2d 502 
(2d Dept 2009). That prohibition extends to non-domestic relations 
claims asserted in the domestic relations action, Ross v DeLorenzo, 28 
AD3d 631, 813 NYS2d 756 (2d Dept 2006). Nonrefundable retainer fees 
are also forbidden, although an attorney may enter into a “minimum 
fee” arrangement with a client that provides for the payment of a specific 
amount below which the fee will not fall based upon the handling of the 
case to its conclusion, 22 NYCRR § 1400.4. 


An attorney discharged without cause in a domestic relations action 
does not lose the right to proceed against the monied spouse pursuant 
to Domestic Relations Law § 237(a), Frankel v Frankel, 2 NY3d 601, 
781 NYS2d 59, 814 NE2d 37 (2004). 


As to security interests, an attorney may obtain a confession of 
judgment or promissory note, take a lien on real property, or otherwise 
obtain a security interest to secure his or her fee only where (1) the 
retainer agreement provides that a security interest may be sought; (2) 
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notice of an application for a security interest has been given to the 
other spouse; and (3) the court grants approval for the security interest 
after submission of an application for counsel fees, 22 NYCRR 
§ 1400.5(a). Even where these requirements have been satisfied, an at- 
torney may not foreclose on a mortgage placed on the marital residence 
while the spouse who consents to the mortgage remains the titleholder 
and the residence remains that spouse’s primary residence, 22 NYCRR 
§ 1400.5(b). NY 66, 82 NE 742 (1907). 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The complete special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 4:30 SV 


1. Did AB have an agreement with CD in which AB agreed to 
perform certain services for CD in exchange for a fee? 


At least five jurors must agree on the answer to this question. 


VYeswee Noes 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 2. 


2. Did AB perform all of the services (he, she, it) agreed to perform 
for CD? 


At least five jurors must agree on the answer to this question. 


Yes __ No __ 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 3. 


3. Did CD fail to pay some or all of the fee (he, she, it) promised to 
pay for AB’s services under the agreement? 


At least five jurors must agree on the answer to this question. 


Yes’ 2 No, 
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[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to Question No. 4. 


4. State the amount of AB’s fee that CD failed to pay. 


At least five jurors must agree on the answer to this question. 


Amount $__ 


[Insert signature lines] 


327 


PJI 4:31 PATTERN JURY INSTRUCTIONS 


(2) By Broker 


PJI 4:31. Contracts for Services—Action for Services 
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Rendered—By Broker 


The plaintiff AB sues to recover a commission 
for services as a broker in the sale of the defendant 
CD’s (/specify property, as:/ house, land) to EF. AB 
claims that CD employed (him, her, it) as a broker 
and that (he, she, it) brought about the (sale, lease) 
and is therefore entitled to a commission. CD 
denies employing AB as a broker and further 
denies that AB brought about the (sale, lease). 


In order for AB to recover, (he, she, it) must 
prove that CD employed (him, her, it) and that (he, 
she, it) brought about the (sale, lease) to EF. The 
first question for you to decide is whether CD 
employed AB as a broker. If you find that CD did 
not employ AB as a broker, you need not consider 
the question of whether AB brought about the 
(sale, lease). If you find that CD did employ AB as 
a broker, you must then consider whether AB 
brought about the (sale, lease). 


In order for a broker to have brought about 
the sale, the broker must have produced a buyer 
who was ready, willing and able to purchase the 
(house, land) at the terms set by the seller. AB 
claims that /here set forth AB’s contentions/. CD denies 
AB’s claims and argues [here set forth CD’s 
contentions]. 


In deciding whether AB did, in fact, bring 
about the (sale, lease), you must consider whether 
the agreement between CD and EF resulted di- 
rectly and effectively from AB’s efforts. The mere 
fact that a broker introduced the parties to each 
other is not enough for you to find that the broker 
brought about the (sale, lease). It is the duty of the 
broker to bring the minds of the seller and the 
purchaser to an agreement on the terms of sale. It 
is not necessary, however, that the broker be pre- 
sent and an active participant in the conclusion of 
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the contract of sale or in all of the negotiations; it 
is sufficient that the contract resulted directly and 
effectively from (his, her, its) efforts. 


(/Where appropriate, add the following paragraph: 
In deciding whether AB did, in fact, bring about 
the (sale, lease), you may also consider whether 
the contract of sale between CD and EF differed in 
terms from the terms of sale that CD originally 
gave to AB. However, even if you decide that the 
terms of the sale differed and that the negotiations 
were partially conducted by CD or by CD’s at- 
torney, you are not required to conclude that AB 
did not bring about the (sale, lease).) 


If you find that AB did not bring about the 
(sale, lease), you will find for CD. If you find that 
AB did bring about the (sale, lease), you will find 
for AB and proceed to consider the question of 
damages. 


The fact that I instruct you on the law of dam- 
ages must not be taken as an indication that you 
should decide for AB. You will decide on the evi- 
dence presented and the rules of law that I have 
given you whether AB is entitled to recover from 
CD. (Where the parties’ agreement provides for a specific 
commission, state the following:—If you find that AB is 
entitled to recover, AB is entitled to the commis- 
sion the parties agreed to—/state amount/.) 


([If there is an issue of fact regarding whether the 
parties agreed to a specific commission, add_ the 
following:—If you find that AB and CD did agree to 
a specific commission, AB is entitled to that 
amount. If, however, you find that the parties did 
not agree to a specific commission, then the com- 
mission would be the reasonable value of the ser- 
vices performed by AB. In deciding what the rea- 
sonable value of those services is, you may consider 
the testimony of the expert witness regarding the 
customary rates but you are not bound by that 
testimony. It is for you to fix the value of the ser- 
vices at such amount as you consider fair and rea- 
sonable under all of the circumstances.) 
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Based on Rusciano Realty Services, Ltd. v Griffler, 62 NY2d 696, 
476 NYS2d 526, 465 NE2d 33 (1984); Greene v Hellman, 51 NY2d 197, 
433 NYS2d 75, 412 NE2d 1301 (1980); Trylon Realty Corp. v Di Martini, 
34 NY2d 899, 359 NYS2d 284, 316 NE2d 718 (1974); Lane--Real Estate 
Dept. Store, Inc. v Lawlet Corp., 28 NY2d 36, 319 NYS2d 836, 268 
NE2d 635 (1971); Sibbald v Bethlehem Iron Co., 83 NY 378 (1881); 
Eugene J. Busher Co. v Galbreath-Ruffin Realty Co., 22 AD2d 879, 254 
NYS2d 673 (1st Dept 1964), aff'd, 15 NY2d 992, 260 NYS2d 12, 207 
NE2d 608 (1965); Kaplon-Belo Associates Inc. v Cheng, 258 AD2d 622, 
685 NYS2d 768 (2d Dept 1999); Cushman & Wakefield Inc. v 214 East 
49th Street Corp., 218 AD2d 464, 639 NYS2d 1012; Aegis Property 
Services Corp. v Hotel Empire Corp., 106 AD2d 66, 484 NYS2d 555 (1st 
Dept 1985). The charge assumes that the evidence presents questions of 
fact concerning employment of the plaintiff by the defendant and 
whether the plaintiff was the procuring cause. The charge presents no 
fact issue concerning whether the employment was terminated by the 
defendant, an issue that is discussed in this Comment. Generally, as to 
the law governing brokers, see The Law of Real Estate Brokers and the 
New Real Estate Agents Disclosure Act, (New York State Bar Associa- 
tion (1992)). As to contracts for a finder’s fee and their validity, construc- 
tion and enforcement, see Annot: 24 ALR3d 1160. As to a broker’s lien 
for completed services, see NY Real Property Law § 294-b; NY Lien Law 
§ 2(4); § 10(1). As to the choice of law rules applicable when suit is 
brought to recover commissions on the sale of land in another state, see 
Andover Realty, Inc. v Western Elec. Co., Inc., 100 AD2d 157, 473 
NYS2d 393 (1st Dept 1984), aff'd, 64 NY2d 1006, 489 NYS2d 52, 478 
NE2d 193 (1985). 


Except as expressly noted, no distinction is made in the material 
that follows with respect to the nature of the transaction for which the 
broker is employed. Most of the cases concern the sale or lease of real 
estate, but some may involve a purchase of requirements contract, 
Westhill Exports, Limited v Pope, 12 NY2d 491, 240 NYS2d 961, 191 
NE2d 447 (1963), the sale of a business, Long Island Business Exchange, 
Inc. v DeLuca, 58 AD2d 594, 395 NYS2d 244 (2d Dept 1977); McNamara 
Realty, Inc. v Ponzillo, 19 AD2d 570, 239 NYS2d 823 (3d Dept 1963), 
the sale of corporate stock, Gunther v Douglas L. Elliman & Co., 279 
App Div 860, 110 NYS2d 390 (1st Dept 1952), affd, 304 NY 635, 107 
NE2d 163 (1952), the procuring of a loan, Polo v Lordi, 261 NY 221, 185 
NE 80 (1933); Smith v Peyrot, 201 NY 210, 94 NE 662 (1911); Thomson 
McKinnon Securities, Inc. v Cioccolanti, 161 AD2d 523, 555 NYS2d 792 
(1st Dept 1990), the procuring of a mortgage commitment, Multiloan 
Mortg. Co., LLC v Asian Gardens Ltd., 303 AD2d 658, 757 NYS2d 312 
(2d Dept 2003); Lester Morse Co., Inc. v 3 Hanover Square Owners 
Corp., 156 AD2d 229, 548 NYS2d 492 (1st Dept 1989), or the placing of 
insurance, Bushong v Hart & Keenan & Co., Inc., 64 AD2d 814, 407 
NYS2d 295 (4th Dept 1978). Aside from differences as to: (1) licensing 
requirements and the statute of frauds which are discussed below; and 
(2) the statutory limitation on the brokerage chargeable on loans 
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contained in General Obligations Law § 5-531, the principles governing 
such cases are the same as those governing real estate transactions, see 
Smith v Peyrot, supra; Lester Morse Co. v 3 Hanover Square Owners 
Corp., supra; Annot: 45 ALR3d 1326 (mortgage broker right to commis- 
sion); but see Duckworth v Rogers, 109 App Div 168, 95 NYS 1089 (2d 
Dept 1905) (broker employed to procure a loan has not performed un- 
less the loan is actually made or fails because of the borrower’s default). 


Licensing 


A license as a real estate broker or salesperson is required of a 
person who seeks to recover compensation for services rendered in buy- 
ing, selling, exchanging, leasing, renting or negotiating a loan upon real 
estate, Real Property Law, Art 12A; see Bendell v De Dominicis, 251 
NY 305, 167 NE 452 (1929). The purpose of the licensing requirement is 
to protect the public from inept, inexperienced, or dishonest persons 
who might perpetrate or aid in the perpetration of fraud, City Center 
Real Estate, Inc. v Berger, 39 AD3d 267, 833 NYS2d 75 (1st Dept 2007); 
see Real Property Law § 442. The provisions of Real Property Law 
Article 12-A should be strictly construed, Reiter v Greenberg, 21 NY2d 
388, 288 NYS2d 57, 235 NE2d 118 (1968); Commercial Tenant Services, 
Inc. v Northern Leasing Systems, Inc., 131 AD3d 895, 17 NYS3d 394 
(1st Dept 2015). Persons exempt from the licensing requirement are at- 
torneys, public officials while performing their official duties, and receiv- 
ers, referees, administrators, executors, guardians or other persons ap- 
pointed to or acting under the judgment or order of any court, Real 
Property Law § 442-f. The licensing requirement applies to those render- 
ing the designated services, regardless of whether they call themselves 
“finders” rather than brokers, Futersak v Perl, 84 AD3d 1309, 923 
NYS2d 728 (2d Dept 2011). 


The licensing requirement of Real Property Law, 12A, does not 
encompass every situation in which an interest in real estate may be 
part of the transaction, Kreuter v Tsucalas, 287 AD2d 50, 734 NYS2d 
185 (2d Dept 2001). Thus, the statute does not apply to the sale of 
shares in a real estate syndicate, Reiter v Greenberg, 21 NY2d 388, 288 
NYS2d 57, 235 NE2d 118 (1968), or to the sale of shares in a business 
corporation even though the assets of the business include realty, 
Weingast v Rialto Pastry Shop, 243 NY 1138, 152 NE 693 (1926); Dodge 
v Richmond, 5 AD2d 5938, 173 NYS2d 786 (1st Dept 1958), or to negotiat- 
ing escalation adjustments or settling disagreements with landlords 
over rent overcharges, Commercial Tenant Services, Inc. v Northern 
Leasing Systems, Inc., 131 AD3d 895, 17 NYS3d 394 (1st Dept 2015), or 
to supplying financial information and negotiating a lower payoff figure 
for an existing mortgage, Kreuter v Tsucalas, supra, or to the prepara- 
tion of a financial plan or the rendering of financial advice, Eaton Associ- 
ates v Highland Broadcasting Corp., 81 AD2d 603, 4837 NYS2d 715 (2d 
Dept 1981), or to making available special knowledge and expertise 
about a building as part of the sale, Gerstein v 532 Broad Hollow Road 
Co., 75 AD2d 292, 429 NYS2d 195 (1st Dept 1980), or to the advance- 
ment of money for renovations of real property, Gutman v Savas, 17 
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AD3d 278, 793 NYS2d 424 (1st Dept 2005), or to the collection of rent 
where the activity is incidental to responsibilities that fall outside the 
scope of brokerage services, Zedeck v Derfner Management Inc., 106 
AD3d 465, 965 NYS2d 411 (1st Dept 2013); Garber v Stevens, 94 AD3d 
426, 941 NYS2d 127 (1st Dept 2012). Similarly, the statute does not ap- 
ply to the assignment of sums due under a commission agreement to an 
unlicensed individual, provided the assignor performed the real estate 
services and was duly licensed when the services were performed, Kavian 
v Vernah Homes Co., 19 AD3d 649, 799 NYS2d 75 (2d Dept 2005). The 
statute does apply to the sale of a hotel because, while it is a business, 
real estate is the principal element involved, Sorice v DuBois, 25 AD2d 
521, 267 NYS2d 227 (1st Dept 1966), and to mobile home park manage- 
ment services, G.C. Fortune Management Co. Inc. v Stockade Mobile 
Home Park Inc., 246 AD2d 739, 667 NYS2d 489 (3d Dept 1998). The 
statute applies where the dominant feature of the transaction is the 
transfer of valuable real estate, Panarello v Segalla, 6 AD3d 515, 775 
NYS2d 360 (2d Dept 2004). Thus, where the transaction involved the 
sale of a large parcel, a larger part of which was undeveloped and a 
smaller part of which was occupied by a country club, and the market- 
ing materials emphasized the potential of the undeveloped property, the 
dominant feature of the transaction was the sale of real property and 
the statute barred an unlicensed broker from receiving a commission, 
id. Likewise, the statute extends to a transaction involving the sale of 
all of the stock in a corporation whose only asset is real property, J. L. 
Kislak, Inc. v Carol Management Corp., 7 AD2d 428, 184 NYS2d 315 
(lst Dept 1959). Whether a party’s services fall under Real Property 
Law Article 12-A is generally a question of fact, Zedeck v Derfner 
Management, Inc., supra. 


A real estate broker who does not have a license when services 
were rendered may not recover a commission, Futersak v Perl, 84 AD3d 
1309, 923 NYS2d 728 (2d Dept 2011); Byron v Haas, 64 AD3d 740, 883 
NYS2d 583 (2d Dept 2009). However, a person who is required to be 
licensed may recover a commission if licensed when the services are 
performed even if not licensed at the time employed, Calhoun v Banner, 
254 NY 325, 172 NE 523 (1930), or at the closing, Bersani v Basset, 184 
AD2d 996, 585 NYS2d 245 (4th Dept 1992), or at the time the contract 
was made, Schenck v Sleepy Hollow Cemetery, 265 App Div 974, 38 
NYS2d 935 (2d Dept 1942). However, procuring a license after services 
were rendered does not allow a broker to recover compensation, Calhoun 
v Banner, supra; Bendell v De Dominicis, 251 NY 305, 167 NE 452 
(1929); Mavco Realty Corp. v M. Slayton Real Estate, Inc., 12 AD3d 
575, 786 NYS2d 63 (2d Dept 2004). While the revenue purpose of the 
statute is not fully met when services performed by a licensed broker- 
age corporation are performed by an officer who is a licensed broker but 
not licensed to act for the corporation, the statute’s regulatory purpose 
is met and recovery of commissions will be allowed, Galbreath-Ruffin 
Corp. v 40th & 3rd Corp., 19 NY2d 354, 280 NYS2d 126, 227 NE2d 30 
(1967); see Joseph P. Day Realty Corp. v Mayflower Agency Co., Inc., 
174 AD2d 302, 570 NYS2d 533 (1st Dept 1991). 


Recovery of commissions is disallowed, however, where the plaintiff, 
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a licensed broker, has agreed to split commissions with unlicensed as- 
sociates, City Center Real Estate, Inc. v Berger, 39 AD3d 267, 833 
NYS2d 75 (1st Dept 2007); Kennedy v Huntington Hartford, 31 AD2d 
616, 295 NYS2d 751 (1st Dept 1968); see Fitzgibbon v Abatelli Real 
Estate, 214 AD2d 642, 625 NYS2d 276 (2d Dept 1995) (real estate 
salesperson’s claim against unlicensed real estate broker); see also 
Kavian v Vernah Homes Co., 19 AD3d 649, 799 NYS2d 75 (2d Dept 
2005), or where the real estate broker was not licensed at the time ser- 
vices were rendered, even though the president of the corporation was 
licensed, Sharon Ava & Co., Inc. v Olympic Tower Associates, 259 AD2d 
315, 686 NYS2d 422 (1st Dept 1999); Philip Mehler Realty, Inc. v 
Kayser, 176 AD2d 104, 574 NYS2d 1 (1st Dept 1991), or where the pres- 
ident of a new realty corporation who was also the vice president of the 
corporation initially retained by the seller was a licensed real estate 
broker but the new corporation was formed after the transaction and 
was thus not licensed when the cause of action arose, Hudson Michael 
Realty, Inc. v Oliner, 184 AD2d 929, 585 NYS2d 127 (3d Dept 1992). 
Real Property Law § 442-d also bars a broker from recovering a co- 
brokerage commission based on services rendered by an unlicensed bro- 
ker or salesperson, DSA Realty Services, LLC v Marcus & Millichap 
Real Estate Investment Services of New York, Inc., 128 AD3d 587, 9 
NYS3d 56 (1st Dept 2015); Good Life Realty, Inc. v Massey Knakal 
Realty of Manhattan, LLC, 93 AD3d 490, 940 NYS2d 64 (1st Dept 2012). 
Notwithstanding a contractual agreement, an unlicensed real estate 
broker may not recover a share of a commission that was earned by a 
licensed broker to whom he or she referred the client, Amirkhanian v 
Berniker, 147 AD3d 475, 47 NYS3d 22 (1st Dept 2017). 


Moreover, recovery of commissions is disallowed where the broker 
is licensed in a state having reciprocal licensing provisions with New 
York but is not licensed in New York itself, NFS Services, Inc. v West 
73rd Street Associates, 102 AD2d 388, 477 NYS2d 1385 (1st Dept 1984), 
affd, 64 NY2d 919, 488 NYS2d 648, 477 NE2d 1102 (1985). 


The licensing requirement does not apply when the brokerage ser- 
vices are rendered outside of New York even when the real estate is lo- 
cated in New York, Manshion Joho Center Co., Ltd. v Manshion Joho 
Center, Inc., 24 AD3d 189, 806 NYS2d 480 (1st Dept 2005). However, a 
broker licensed in New York may not recover a commission for a trans- 
action involving real estate located outside of the state when the law of 
the other state requires licensing, Madison Realty, Inc. v Neiss, 253 
AD2d 482, 676 NYS2d 672 (2d Dept 1998); Interglobal Realty Corp. v 
American Standard Inc., 174 AD2d 4386, 571 NYS2d 20 (1st Dept 1991); 
but see Sutton v Transcontinental Investing Corp., 31 Misc2d 832, 222 
NYS2d 778 (Sup 1961), affd, 17 AD2d 807, 232 NYS2d 1023 (1st Dept 
1962) (broker entitled to commissions). 


Violation of an administrative regulation, like violation of the 
regulatory purpose of the licensing statute, will bar recovery. Thus, a 
broker who enters into a “net listing” contract, under which the broker 
retains as compensation the amount by which the sale price exceeds a 
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sum fixed in the listing contract, in violation of 19 NYCRR § 175.19, 
cannot recover commissions, Express Realty Co. v Zinn, 39 Misc2d 733, 
241 NYS2d 954 (Dist Ct 1963) (see Bishop Estates, Inc. v Murphy, 41 
Misc2d 719, 246 NYS2d 73 (Dist Ct 1964), finding that the broker did 
not enter into a “net listing” and, even if he did, the defendant failed to 
raise illegality as an affirmative defense). 


Statute of Frauds 


The Statute of Frauds imposes a second and separate condition pre- 
cedent to an action for broker’s commission. Two subdivisions of Gen- 
eral Obligations Law § 5-701(a) are pertinent. Subdivision (1) requires 
that a contract not to be performed within a year from its making be in 
writing. Subdivision (10) requires that a contract with a person other 
than an auctioneer, an attorney at law or a licensed real estate broker 
or salesperson be in writing if it is for services rendered “in negotiating 
a loan, or in negotiating the purchase, sale, exchange, renting or leasing 
of any real estate or interest therein, or of a business opportunity, busi- 
ness, its good will, inventory, fixtures or an interest therein, including a 
majority of the voting stock interest in a corporation and including the 
creating of a partnership interest,” Snyder v Bronfman, 13 NY3d 504, 
893 NYS2d 800, 921 NE2d 567 (2009). Subdivision (10) expressly 
provides that negotiating “includes procuring an introduction to a party 
to the transaction or assisting in the negotiation or consummation of 
the transaction,” see Ashwood Capital, Inc. v OTG Management, Inc., 
99 AD3d 1, 948 NYS2d 292 (1st Dept 2012); Bushkin Associates, Inc. v 
U. S. Filter Corp., 79 AD2d 367, 486 NYS2d 651 (1st Dept 1981), affd, 
55 NY2d 763, 447 NYS2d 245, 431 NE2d 970 (1981); J.E. Capital, Inc. v 
Karp Family Associates, 285 AD2d 361, 726 NYS2d 663 (1st Dept 2001) 
(statute of frauds may not be circumvented by recasting action as one 
for unjust enrichment); see also Super v Abdelazim, 108 AD2d 1040, 
485 NYS2d 612 (38d Dept 1985) (statute inapplicable where plaintiff 
served as a construction manager and did far more than negotiate a 
business opportunity). The statute of frauds applies where the 
intermediary’s activity involves providing “know-who” in bringing about 
an enterprise of some complexity between principals, Snyder v Bronf- 
man, supra; Ashwood Capital, Inc. v OTG Management, Inc., supra. 
The statute’s coverage extends to conduct at the outset, during the 
course of and at the conclusion of the services rendered in assisting the 
negotiation or consummation of a business opportunity, Dorfman v 
Reffkin, 144 AD38d 10, 37 NYS3d 517 (1st Dept 2016). However, the 
statute should not be construed in an overly broad manner, Sporn v 
Suffolk Marketing, Inc., 56 NY2d 864, 453 NYS2d 393, 488 NE2d 1108 
(1982); Dorfman v Reffkin, supra. Thus, it does not apply where the 
contract involves providing advisory services such as financial and mar- 
ket analyses to assist a potential buyer in deciding whether to negotiate 
for the purchase of property or a business opportunity, JF Capital 
Advisors, LLC v Lightstone Group, LLC, 25 NY3d 759, 16 NYS3d 222, 
37 NE8d 725 (2015). The statute also does not apply where an employee 
has assisted in the sale of the employer’s business but has a scope of re- 
sponsibilities beyond his or her role in the transaction, Silipo v Wiley, 
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138 AD3d 1178, 30 NYS3d 716 (3d Dept 2016); see Dorfman v Reffkin, 
supra (statute inapplicable to extent that plaintiff's services took place 
after transaction came to fruition and were related to purpose other 
than negotiation and consummation of transaction). 


Since subdivision (10) exempts auctioneers, attorneys and licensed 
real estate brokers or salespersons, the Statute of Frauds presents a 
problem for them only if the contract is not to be performed within a 
year from its making, General Obligations Law § 5-701a(1); see Rachmani 
Corp. v 9 East 96th Street Apartment Corp., 211 AD2d 262, 629 NYS2d 
382; Sholom & Zuckerbrot Realty Corp. v Citibank, N.A., 205 AD2d 
336, 613 NYS2d 588 (1st Dept 1994). In order to satisfy the statute, the 
writing need not be prepared or signed with the intention of evidencing 
the agreement, and it may come into existence subsequent to the execu- 
tion of the agreement, Crabtree v Elizabeth Arden Sales Corporation, 
305 NY 48, 110 NE2d 551 (1953); Ladenburg Thalmann & Co., Inc. v 
Tim’s Amusements, Inc., 275 AD2d 243, 712 NYS2d 526 (1st Dept 2000). 
A writing satisfies the statute if it was signed with the intent to 
authenticate the information contained in the writing and such infor- 
mation does evidence the terms of the contract, id; see Schleger v 
Treiber Group LLC, 303 AD2d 335, 757 NYS2d 271 (1st Dept 2003). An 
agreement between two brokers to pool their efforts and share the 
benefits need not be in writing, Dura v Walker, Hart & Co., 27 NY2d 
346, 318 NYS2d 289, 267 NE2d 83 (1971). However, this limited excep- 
tion does not apply where the broker’s role consisted only of introducing 
the parties and did not entail any work performed in the context of a 
joint venture, Ostrove v Michaels, 289 AD2d 211, 734 NYS2d 199 (2d 
Dept 2001). 


Recovery may not be had in quantum meruit when the agreement 
does not satisfy the Statute of Frauds, Snyder v Bronfman, 13 NY3d 
504, 893 NYS2d 800, 921 NE2d 567 (2009); Morris Cohon & Co. v 
Russell, 23 NY2d 569, 297 NYS2d 947, 245 NE2d 712 (1969); Minichiello 
v Royal Business Funds Corp., 18 NY2d 521, 277 NYS2d 268, 223 NE2d 
793 (1966); Pallavicini v International Tel. & Tel. Corp., 41 AD2d 66, 
341 NYS2d 281 (1st Dept 1973), aff'd, 34 NY2d 913, 359 NYS2d 290, 
316 NE2d 722 (1974); Industrial & Commercial Realty Associates Co. v 
Great Atlantic & Pacific Tea Co., Inc., 60 AD2d 527, 399 NYS2d 691 
(1st Dept 1977); Roberts v Champion Intern. Inc., 52 AD2d 773, 382 
NYS2d 790 (1st Dept 1976); Citrin v Columbia Broadcasting System, 
Inc., 29 AD2d 740, 286 NYS2d 706 (1st Dept 1968); see 11 NYJur2d, 
Brokers § 11. A memorandum may be sufficient in an action in quantum 
meruit for the reasonable value of the brokerage services if it evidences 
the fact of the broker’s employment by the defendant to render the al- 
leged services, Morris Cohon & Co. v Russell, supra; see Seidman v 
Dean Witter & Co., Inc., 70 AD2d 845, 418 NYS2d 6 (1st Dept 1979). 


A broker may recover from the seller for services provided even 
though the broker was employed by the purchaser rather than by the 
seller and was not a party to the contract between the purchaser and 
the seller, Ficor, Inc. v National Kinney Corp., 67 AD2d 659, 412 NYS2d 
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621 (1st Dept 1979), provided that the obligation to pay broker’s fees 
was contained in the contract between the principals, Edward S. Gordon 
Co., Inc. v Blodnick, Schultz & Abramowitz, P.C., 150 AD2d 212, 540 
NYS2d 816 (1st Dept 1989). Where the broker has been employed by 
the buyer and the buyer failed to carry out the purchase, the broker 
may be entitled to recover his or her commission from the buyer, even 
though the seller was originally to pay the commission, Westhill 
Exports, Limited v Pope, 12 NY2d 491, 240 NYS2d 961, 191 NE2d 447 
(1963); Long Island Business Exchange, Inc. v DeLuca, 58 AD2d 594, 
395 NYS2d 244 (2d Dept 1977). So long as the agreement is in writing, 
quantum meruit will permit the broker to recover for services provided 
even though there is no writing between the broker and third party who 
takes over the contract, Bradkin v Leverton, 26 NY2d 192, 309 NYS2d 
192, 257 NE2d 643 (1970). Further, a brokerage agreement signed by 
the broker and prepared by the seller’s attorney, although not signed by 
the seller, is enforceable against the seller where it can be read in 
conjunction with a signed contract of sale that referred to the broker, 
Ambrose Mar-Elia Co., Inc. v Dinstein, 151 AD2d 416, 543 NYS2d 658 
(1st Dept 1989). 


Where the existence of a brokerage contract is in dispute, the bro- 
ker may proceed on the theories of breach of contract and quantum 
meruit, Breslin Realty Development Corp. v 112 Leaseholds, LL, 270 
AD2d 299, 704 NYS2d 861 (2d Dept 2000); Curtis Properties Corp. v 
Greif Companies, 236 AD2d 237, 653 NYS2d 569 (1st Dept 1997). 


Elements 


In order to recover a commission, the broker must establish: (1) 
employment, Julien J. Studley, Inc. v New York News, Inc., 70 NY2d 
628, 518 NYS2d 779, 512 NE2d 300 (1987); Sussdorff v Schmidt, 55 NY 
319 (1873); Barrett v Lang, 243 App Div 35, 276 NYS 297 (1st Dept 
1934), aff'd, 269 NY 511, 199 NE 512 (1935); Benedict v Pell, 70 App 
Div 40, 74 NYS 1085 (1st Dept 1902); see Caltabiano v State Bank of 
Long Island, 59 AD2d 752, 398 NYS2d 697 (2d Dept 1977), aff'd, 44 
NY2d 892, 407 NYS2d 696, 379 NE2d 222 (1978); Andromidas v Schefer, 
64 AD2d 619, 406 NYS2d 556 (2d Dept 1978); Naum v Wiltsie, 271 App 
Div 169, 68 NYS2d 578 (3d Dept 1946); and (2) that the broker procured 
a purchaser ready, willing and able to buy the property on the terms set 
by the seller, Rusciano Realty Services, Ltd. v Griffler, 62 NY2d 696, 
476 NYS2d 526, 465 NE2d 33 (1984); Lane--Real Estate Dept. Store, 
Inc. v Lawlet Corp., 28 NY2d 36, 319 NYS2d 836, 268 NE2d 635 (1971); 
Hecht v Meller, 23 NY2d 301, 296 NYS2d 561, 244 NE2d 77 (1968); 
Sutton & Edwards, Inc. v 68-60 Austin Street Realty Corp., 70 AD3d 
810, 895 NYS2d 174 (2d Dept 2010). Although the broker is generally 
entitled to a commission when it produces a buyer who is ready, willing, 
and able to purchase on the seller’s terms, the broker’s right to a com- 
mission may be varied by agreement, CS Empire Realty, LLC v Hussain, 
150 AD3d 1075, 52 NYS3d 664 (2d Dept 2017); Liggett Realtors, Inc. v 
Gresham, 38 AD3d 214, 831 NYS2d 59 (1st Dept 2007); Pantigo Realty, 
Inc. v Estate of Schrenko, 249 AD2d 525, 672 NYS2d 369 (2d Dept 
1998). 
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Employment must be established by the broker, Julien J. Studley, 
Inc. v New York News, Inc., 70 NY2d 628, 518 NYS2d 779, 512 NE2d 
300 (1987); Sussdorff v Schmidt, 55 NY 319 (1873); RE/Max Homes and 
Estates, Inc. v Leist, 308 AD2d 439, 764 NYS2d 107 (2d Dept 2003); see 
Joseph P. Day Realty Corp. v Chera, 308 AD2d 148, 762 NYS2d 373 
(1st Dept 2003), and generally is a question for the jury, see Benedict v 
Pell, 70 App Div 40, 74 NYS 1085 (1st Dept 1902). Although a seller 
may employ several brokers for the sale of the same property, absent an 
exclusive agreement, the seller is only liable for commissions to the bro- 
ker who actually effects the sale, Sussdorff v Schmidt, supra. A mere 
volunteer without authority to act on behalf of the seller cannot recover, 
Barrett v Lang, 243 App Div 35, 276 NYS 297 (1st Dept 1934), affd, 
269 NY 511, 199 NE 512 (1935); Naum v Wiltsie, 271 App Div 169, 63 
NYS2d 578 (3d Dept 1946), and the fact that a seller declared his or her 
price and was sent a purchaser on those terms by a broker who was not 
expressly or implicitly employed by the seller, does not entitle the bro- 
ker to a commission for the subsequent sale, Barrett v Lang, supra. 


It will not be assumed, however, that a broker works gratuitously, 
Gronich & Co., Inc. v 649 Broadway Equities Co., 169 AD2d 600, 565 
NYS2d 18 (1st Dept 1991). Thus, employment may be proven either by 
showing an express agreement or that the seller accepted the broker’s 
service knowing that he or she was in the brokerage business and 
expected to be paid by the seller, Sibbald v Bethlehem Iron Co., 83 NY 
378 (1881); Joseph P. Day Realty Corp. v Chera, 308 AD2d 148, 762 
NYS2d 373 (1st Dept 2003); Gronich & Co., Inc. v 649 Broadway 
Equities Co., 169 AD2d 600, 565 NYS2d 18 (1st Dept 1991); Hevia v 
Wheelock, 155 App Div 387, 140 NYS 351 (2d Dept 1913); see Comvest 
Consulting, Inc. v W.R.S.B. Development Co., LLC, 266 AD2d 890, 698 
NYS2d 807 (4th Dept 1999), or that the broker’s employment was rati- 
fied by the seller, Barrett v Lang, 243 App Div 35, 276 NYS 297 (1st 
Dept 1934), affd, 269 NY 511, 199 NE 512 (1935); see Fava v Rasweiler, 
279 App Div 770, 109 NYS2d 71 (2d Dept 1951). Ratification requires 
that the intention to ratify was plain and that the broker made the 
seller aware at the time of the fact that he or she was acting as a bro- 
ker, Barrett v Lang, supra. 


A broker who acts as the procuring cause on a commercial lease, 
and whose labors and expectation of compensation are expressly 
acknowledged by the parties to the lease, may recover its commission 
from either the lessor or lessee under a theory of implied contract of 
employment, Joseph P. Day Realty Corp. v Chera, 308 AD2d 148, 762 
NYS2d 373 (1st Dept 2003). 


A party need not necessarily own the land in question to employ a 
broker and incur liability for that broker’s commissions, Sholom & 
Zuckerbrot Realty Corp. v Citibank, N.A., 205 AD2d 336, 613 NYS2d 
588 (1st Dept 1994); see Kalmon Dolgin Affiliates, Inc. v Estate of 
Nutman, 172 AD2d 917, 568 NYS2d 204 (3d Dept 1991). Generally as to 
employment, see 11 NYJur2d, Brokers § 115. 
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Employment by the seller will not be implied when the circum- 
stances are such that the seller is justified in assuming that the plaintiff 
is the purchaser or is acting for the purchaser, Meltzer v Flying Fame, 
Inc., 224 App Div 41, 229 NYS 547 (1st Dept 1928); see Julien J. 
Studley, Inc. v New York News, Inc., 70 NY2d 628, 518 NYS2d 779, 512 
NE2d 300 (1987); Balducci v National Union Elec. Corp., 46 AD2d 834, 
361 NYS2d 86 (3d Dept 1974). By way of example, employment by the 
seller will not be implied where an express contractual representation 
provides that the broker was working as the agent of the purchaser, 
Julien J. Studley, Inc. v New York News, Inc., supra; see Joseph P. Day 
Realty Corp. v Chera, 308 AD2d 148, 762 NYS2d 373 (1st Dept 2003). 
Moreover, in a particular case it may be necessary to instruct the jury 
that the broker cannot recover for the same services on both express 
contract and implied contract, Hohenberg Co. v Iwai New York, Inc., 6 
AD2d 575, 180 NYS2d 410 (1st Dept 1958), as a contract cannot be 
implied in fact where there is an express contract covering the subject 
matter involved, Julien J. Studley, Inc. v New York News, Inc., supra; 
Miller v Schloss, 218 NY 400, 113 NE 337 (1916); Larme Estates v 
Omnichrome Corporation, 250 App Div 538, 294 NYS 861 (1st Dept 
1937), aff'd, 275 NY 426, 10 NE2d 793 (1937); Nixon Gear and Mach. 
Co., Inc. v Nixon Gear Inc., 86 AD2d 746, 447 NYS2d 779 (4th Dept 
1982); see Parker Realty Group, Inc. v Petigny, 68 AD3d 571, 891 
NYS2d 360 (1st Dept 2009), affd, 14 NY3d 864, 903 NYS2d 325, 929 
NE2d 387 (2010). 


If employment was through an agent and the agent’s authority is 
denied, evidence on that issue must be presented, see Nelson v Ameri- 
can Can Co., 270 App Div 381, 59 NYS2d 665 (2d Dept 1946), affd, 296 
NY 799, 71 NE2d 771 (1947), and the jury must be appropriately 
instructed, see PJI 2:235. The president of a corporation has apparent 
authority to employ a broker to sell its real property and the consent of 
stockholders (see Business Corporation Law § 909) to such employment 
is not necessary, Wishnow v Kingsway Estates, Inc., 26 AD2d 61, 270 
NYS2d 834 (1st Dept 1966). An agent who acts for a disclosed principal 
and does not contract to be personally liable on the brokerage agree- 
ment cannot, however, be held liable, id. 


There is no breach of fiduciary duty by a brokerage firm when two 
buyer’s agents who are affiliated with the firm and acting on behalf of 
different buyers submit bids on the same property, Rivkin v Century 21 
Teran Realty LLC, 10 NY3d 344, 858 NYS2d 55, 887 NE2d 1113 (2008). 
However, an individual agent may not represent multiple buyers bid- 
ding on the same property without making disclosure and obtaining 
consent, id. 


A broker who abandons the employment by opening negotiations 
but failing to keep negotiations alive cannot recover even though 
employment may be established, see Wylie v Marine Nat. Bank, 61 NY 
415 (1875); Manning v Briar Hall North, Inc., 151 AD2d 650, 542 NYS2d 
711 (2d Dept 1989) (broker abandoned rights under the contract by re- 
fusing seller’s specific request to inform purchaser of reduced price); 
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Levy v Hayman, 8 AD2d 854, 190 NYS2d 152 (2d Dept 1959). A broker 
is not entitled to a commission where the broker opened negotiations 
between the parties but abandoned negotiations after failing to obtain 
the terms specified by the owner, even though the owner later sold to 
the same party, Finley v Amyot, 285 AD2d 946, 728 NYS2d 832 (3d 
Dept 2001); see Salzano v Pellillo, 4 AD2d 789, 165 NYS2d 550 (2d Dept 
1957). Since the broker owes a duty of good faith and loyalty to the 
principal, Coldwell Banker Residential Real Estate v Berner, 202 AD2d 
949, 609 NYS2d 948 (3d Dept 1994), the broker may forfeit any rights 
to compensation for disloyalty, as by misleading his or her employer, 
Dickinson v Tysen, 209 NY 395, 103 NE 703 (1918), or by acting 
adversely to the employer’s interests, John J. Reynolds, Inc. v Snow, 11 
AD2d 6538, 201 NYS2d 704 (1st Dept 1960), aff'd, 9 NY2d 785, 215 
NYS2d 84, 174 NE2d 753 (1961); Coldwell Banker Residential Real 
Estate v Berner, supra; Joseph P. Day Realty Corp. v Mayflower Agency 
Co., Inc., 174 AD2d 302, 570 NYS2d 533 (1st Dept 1991), or by intention- 
ally withholding material information, Moffat v Gerry Estates, 259 App 
Div 4038, 19 NYS2d 579 (1st Dept 1940); Silberkraus v Reinhard, 221 
App Div 615, 225 NYS 14 (8d Dept 1927); see Annot: 7 ALR3d 693. 
However, a broker owes no duty to act as the seller’s legal advisor 
regarding relevant statutory and regulatory provisions regarding the 
control and disposition of the property, Donnelly v Margolis, 265 AD2d 
523, 697 NYS2d 130 (2d Dept 1999). When there is an issue of abandon- 
ment or disloyalty, the pattern charge must, of course, be modified. 


The broker is usually entitled to a reasonable time in which to 
perform, Goodman v Marcol, Inc., 261 NY 188, 184 NE 755 (1933); 
Donovan v Weed, 182 NY 43, 74 NE 563 (1905); Sibbald v Bethlehem 
Iron Co., 83 NY 378 (1881); see Heer v Kronau, 50 AD2d 625, 374 
NYS2d 158 (38d Dept 1975). The broker generally is not entitled to a 
commission, however, on a sale consummated after his or her employ- 
ment has been terminated in good faith, Douglas Real Estate Manage- 
ment Corp. v Montgomery Ward & Co., 4 NY2d 33, 171 NYS2d 852, 148 
NE2d 903 (1958); Goodman v Marcol, Inc. supra; Donovan v Weed, 
supra; Sibbald v Bethlehem Iron Co. supra; Bashant v Spinella, 67 
AD2d 1100, 415 NYS2d 146 (4th Dept 1979); Yaras v Levison Bros. 
Realty Corp., 33 AD2d 831, 305 NYS2d 686 (3d Dept 1969), or after the 
broker abandons the negotiations, Goodman v Marcol, Inc., supra; Bob 
Howard, Inc. v Baltis, 178 AD2d 740, 577 NYS2d 177 (3d Dept 1991). 
The broker may, however, recover even after termination of employ- 
ment if the brokerage contract so provides, Picotte Real Estate, Inc. v 
Gaughan, 107 AD2d 996, 484 NYS2d 718 (3d Dept 1985). The broker 
may not recover, however, when the property he or she brought to the 
attention of the ultimate buyer was not even available at the time the 
broker claims to have performed, American Corporate Real Estate, Inc. 
v Lifetime Hoan Corp., 233 AD2d 413, 650 NYS2d 271 (2d Dept 1996). 


A broker is entitled to recover a commission where the owner 
terminates his or her employment in bad faith, as a mere device to 


escape the payment of the commission, Douglas Real Estate Manage- 
ment Corp. v Montgomery Ward & Co., 4 NY2d 33, 171 NYS2d 852, 148 
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NE2d 903 (1958); Goodman v Marcol, Inc., 261 NY 188, 184 NE 755 
(1933); Julien J. Studley, Inc. v Coach, Inc., 3 AD3d 358, 770 NYS2d 
336 (1st Dept 2004); Di Stefano v Rosetti-Falvey Real Estate Inc., 270 
AD2d 631, 704 NYS2d 344 (3d Dept 2000); Werner v Katal Country 
Club, 234 AD2d 659, 650 NYS2d 866 (3d Dept 1996); Sholom & Zucker- 
brot Realty Corp. v 101 Fleet Place Associates, 206 AD2d 965, 615 
NYS2d 148 (4th Dept 1994); see SPRE Realty, Ltd. v Dienst, 119 AD3d 
93, 986 NYS2d 92 (1st Dept 2014); Aegis Property Services Corp. v 
Hotel Empire Corp., 106 AD2d 66, 484 NYS2d 555 (1st Dept 1985); 
Carnegie v Abrams, 37 AD2d 327, 325 NYS2d 326 (1st Dept 1971). 
Similarly, a broker is entitled to recover a commission where he or she 
produces a buyer who is ready, willing and able to purchase property at 
the terms in the listing agreement but the owner refuses to sell the 
property, Posson v Przestrzelski, 111 AD3d 1235, 976 NYS2d 298 (3d 
Dept 2013). The broker is not entitled to a commission, despite valid 
employment, where the broker unsuccessfully negotiates the seller’s 
terms and the seller later begins or resumes negotiations with the pro- 
spective buyer in good faith resulting in a sale, Priestley v Buildmaster 
Housing Corp., 28 AD2d 707, 280 NYS2d 948 (2d Dept 1967); see Rosen- 
haus Real Estate, LLC v S.A.C. Capital Management, Inc., 121 AD3d 
409, 993 NYS2d 694 (1st Dept 2014) (as matter of law, defendant did 
not frustrate plaintiff broker’s performance in bad faith by instructing 
plaintiff to refrain from acting on defendant’s behalf where plaintiffs ef- 
forts were not plainly and evidently approaching success; drafts for 
lease renewal and extension were not circulated until 1 1/2 years after 
plaintiff ceased its efforts); Thomson McKinnon Securities, Inc. v 
Cioccolanti, 161 AD2d 523, 555 NYS2d 792 (1st Dept 1990); Bashant v 
Spinella, 67 AD2d 1100, 415 NYS2d 146 (4th Dept 1979); Yaras v 
Levison Bros. Realty Corp., 33 AD2d 831, 305 NYS2d 686 (3d Dept 
1969). Whether the seller acted in good faith in so resuming negotia- 
tions with the prospect is generally a question for the jury, see Egan 
Real Estate, Inc. v McGraw, 40 AD2d 299, 339 NYS2d 870 (4th Dept 
1973) (citing PJI); Priestley v Buildmaster Housing Corp., supra. The 
burden of proving bad faith is on the broker, Sibbald v Bethlehem Iron 
Co., 83 NY 378 (1881); Aegis Property Servs. Corp. v Hotel Empire 
Corp., supra; Bashant v Spinella, supra; Yaras v Levison Bros. Realty 
Corp., supra; see Freda Green & Associates, Inc. v Heydt, 167 AD2d 
328, 562 NYS2d 79 (1st Dept 1990). 


Since the seller has the right, at any time before there has been a 
meeting of minds on the essential terms of sale, to change the terms of 
sale, a change in terms does not by itself establish bad faith, Saum v 
Capital Realty Development Corporation, 268 NY 335, 197 NE 303 
(1935) (terms revised in light of prospective purchaser’s financial condi- 
tion); Thoens v J.A. Kennedy Realty Corp., 279 App Div 216, 108 NYS2d 
882 (1st Dept 1951), aff'd, 304 NY 753, 108 NE2d 616 (1952) (owner 
sought higher price). 


Even absent bad faith, the seller may not avoid payment of the bro- 
ker’s commission if the transaction is terminated by the seller’s failure 
to perform an express or implied condition necessary for completion of 
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the transaction, Trylon Realty Corp. v Di Martini, 34 NY2d 899, 359 
NYS2d 284, 316 NE2d 718 (1974); see CS Empire Realty, LLC v 
Hussain, 150 AD3d 1075, 52 NYS3d 664 (2d Dept 2017); Roberts v H. 
Gin Realty Corp., 185 AD2d 209, 586 NYS2d 264 (1st Dept 1992); DeLong 
v Akley, 80 AD2d 991, 437 NYS2d 475 (4th Dept 1981). Thus, where 
tenants had entered into a brokerage contract providing that payment 
of the broker’s commission was conditioned on its right to represent 
them in dealings with the landlord, the tenants were precluded from 
taking any action that would defeat that condition, Curtis Properties 
Corp. v Greif Companies, 212 AD2d 259, 628 NYS2d 628 (1st Dept 
1995). Similarly, where the agreement provides that the commission is 
due when the lease is signed and delivered, the possession by one party 
of a right to cancel the lease thereafter does not defeat the broker’s 
claim, Dagar Group, Ltd. v South Hills Mall, LLC, 12 AD38d 552, 786 
NYS2d 72 (2d Dept 2004). 


Ready, Willing and Able 


Note that many brokerage agreements contain language that the 
commission will be due only “if, as and when title actually closes”, see 
extensive discussion below of Graff v Billet, 64 NY2d 899, 487 NYS2d 
733, 477 NE2d 212 (1985). Absent such an explicit condition, the broker 
has earned a commission when he or she produces a buyer ready, will- 
ing and able to purchase on the terms set by the seller, Rusciano Realty 
Services, Ltd. v Griffler, 62 NY2d 696, 476 NYS2d 526, 465 NE2d 33 
(1984); Lane--Real Estate Dept. Store, Inc. v Lawlet Corp., 28 NY2d 36, 
319 NYS2d 836, 268 NE2d 635 (1971); Penzotti v Broda Mach. Co., 37 
AD2d 340, 325 NYS2d 228 (4th Dept 1971), aff'd, 33 NY2d 815, 350 
NYS2d 908, 305 NE2d 917 (1973); Cushman & Wakefield Inc. v 214 
East 49th Street Corp., 218 AD2d 464, 639 NYS2d 1012; Sauerhoff- 
Kessler Realty Corp. v Roma Shopping Plaza, Inc., 201 AD2d 477, 607 
NYS2d 404 (2d Dept 1994); Bersani v Basset, 184 AD2d 996, 585 NYS2d 
245 (4th Dept 1992); Gabrielli v Fabian, 167 AD2d 684, 563 NYS2d 266 
(3d Dept 1990). The brokerage commission is earned once the broker 
produces such a buyer even if the sale is prevented by defects in the 
seller’s title or default by the buyer, Lane-Real Estate Dept. Store, Inc. 
v Lawlet Corp., supra; Willard v Mercer, 83 AD2d 656, 442 NYS2d 200 
(3d Dept 1981), affd on other grounds, 58 NY2d 840, 460 NYS2d 18, 
446 NE2d 774 (1983); Lester Morse Co., Inc. v 3 Hanover Square 
Owners Corp., 156 AD2d 229, 548 NYS2d 492 (1st Dept 1989); see 
Sauerhoff-Kessler Realty Corp. v Roma Shopping Plaza, Inc., supra, un- 
less the broker was aware of the title defect, ERA Joseph Green Real 
Estate Inc. v Daubert, 186 AD2d 885, 588 NYS2d 922 (3d Dept 1992). 
Further, the broker is entitled to the commission even where the buyer 
rescinds the contract pursuant to General Obligations Law § 5-1311, 
which permits rescission where the property was substantially 
destroyed before title passed, Hecht v Meller, 23 NY2d 301, 296 NYS2d 
561, 244 NE2d 77 (1968). 


The pattern charge assumes that a contract has been signed be- 
tween defendant seller and the purchaser. In such a case, or when the 
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owner has otherwise accepted the purchaser, the broker need not prove 
the financial ability of the purchaser where the seller withdraws from 
the transaction for reasons unrelated to the purchaser’s financial 
incapacity, Rosenblatt v Bergen, 237 NY 88, 142 NE 361 (1923); Heller 
& Henretig v 3620-168th St., 274 App Div 1007, 84 NYS2d 767 (2d Dept 
1948); Goldmann v Isaac Goldmann Realty Corp., 227 App Div 28, 236 
NYS 5387 (2d Dept 1929); see Sauerhoff-Kessler Realty Corp. v Roma 
Shopping Plaza, Inc., 201 AD2d 477, 607 NYS2d 404 (2d Dept 1994) 
(seller may not avoid paying commission due to default by tenant after 
assuming occupancy where occupancy was the singular event required 
for the commission to be earned); Roberts v H. Gin Realty Corp., 185 
AD2d 209, 586 NYS2d 264 (1st Dept 1992) (seller may not avoid paying 
commission by relying on purchaser’s financial inability when seller 
unilaterally withdrew property from the market prior to closing date). 


If there has not been such acceptance, the burden is on the plaintiff 
to prove not only that the purchaser was ready and willing but also that 
the purchaser was financially able to purchase on the owner’s terms, 
Rusciano Realty Services, Ltd. v Griffler, 62 NY2d 696, 476 NYS2d 526, 
465 NE2d 33 (1984); F. Richard Wolff and Son, Inc. v Tutora, 50 AD3d 
950, 856 NYS2d 241 (2d Dept 2008); Central City Brokerage Corp. v 
Elyachar, 40 AD38d 452, 8837 NYS2d 30 (1st Dept 2007); DuBois v 
McDade, 173 AD2d 1092, 570 NYS2d 706 (8d Dept 1991); O’Connor 
Realty Services, Inc. v Higgins, 149 AD2d 492, 589 NYS2d 975 (2d Dept 
1989) (binder and deposit do not constitute evidence of purchaser’s 
financial ability); Freling v Restivo, 69 AD2d 978, 416 NYS2d 106 (4th 
Dept 1979); Globerman v Lederer, 281 App Div 39, 117 NYS2d 549 (1st 
Dept 1952), and the jury must be so instructed, Rusciano Realty Ser- 
vices, Ltd. v Griffler, supra. 


Testimony of the purchaser is admissible to prove financial ability, 
but there must be some factual evidence, beyond the mere conclusion of 
the purchaser, that he or she could have performed, Siegel v Liese, 23 
AD2d 425, 261 NYS2d 400 (38d Dept 1965), aff'd, 18 NY2d 930, 276 
NYS2d 1008, 223 NE2d 500 (1966); Globerman v Lederer, 281 App Div 
39, 117 NYS2d 549 (1st Dept 1952); Taibi v American Banknote Co., 
1385 AD2d 810, 522 NYS2d 914 (2d Dept 1987); Picotte Realty, Inc. v 
Orson, 25 AD2d 699, 268 NYS2d 100 (3d Dept 1966); Epstein v Bossard, 
206 Misc 48, 181 NYS2d 709 (Sup 1954), aff'd, 286 App Div 920, 1438 
NYS2d 659 (4th Dept 1955); see Prime City Real Estate Co., Inc. v 
Hardy, 256 AD2d 80, 681 NYS2d 245 (1st Dept 1998) (purchaser’s 
financial ability established by his testimony regarding assets and ac- 
cess to credit substantiated by a financial statement setting forth his 
bank accounts, securities and real estate holdings); Mengel v Lawrence, 
276 App Div 180, 93 NYS2d 443 (1st Dept 1949). Testimony of specific 
assets or resources and firm commitments by specified lenders is suf- 
ficient to present a question for the jury, Siegel v Liese, supra, whereas 
testimony of oral commitments by third parties who had no obligation 
to furnish the funds is not sufficient, Globerman v Lederer, supra; 
Blackmore v Wigne Land Corp., 97 AD2d 889, 470 NYS2d 713 (3d Dept 
1983); Epstein v Bossard, supra. So long as the prospective buyer was 
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financially able to complete the transaction at the time the contract is 
entered into, a subsequent default by the buyer will not deprive the bro- 
ker of commissions, Trenga Realty v Wedgewood Homes, Inc., 138 AD2d 
875, 526 NYS2d 251 (3d Dept 1988). 


Terms of Sale—Meeting of the Minds 


A broker’s commission is not earned until the buyer and seller 
reach a meeting of the minds with respect to the essential terms of the 
sale, Trylon Realty Corp. v Di Martini, 34 NY2d 899, 359 NYS2d 284, 
316 NE2d 718 (1974); Penzotti v Broda Mach. Co., 37 AD2d 340, 325 
NYS2d 228 (4th Dept 1971), affd, 33 NY2d 815, 350 NYS2d 908, 305 
NE2d 917 (1973); Marjorie Hausman Realty Co., Inc. v Klaver, 262 
AD2d 6138, 692 NYS2d 681 (2d Dept 1999); see Thoens v J.A. Kennedy 
Realty Corp., 279 App Div 216, 108 NYS2d 882 (1st Dept 1951), affd, 
304 NY 7538, 108 NE2d 616 (1952); Matter of Altz’ Will, 274 App Div 
894, 82 NYS2d 629 (2d Dept 1948), aff'd, 300 NY 607, 90 NE2d 65 
(1949); French v Ahlstrom, 204 AD2d 861, 612 NYS2d 458 (3d Dept 
1994); Irving R. Raber Co., Inc. v 130 Lafayette Street Corp., 101 AD2d 
794, 476 NYS2d 321 (1st Dept 1984), unless the seller waives particular 
terms or makes agreement upon them impossible, Linda M. Kirk Associ- 
ates, Ltd. v McDonald Equities, Inc., 155 AD2d 281, 547 NYS2d 44 (1st 
Dept 1989); Mengel v Lawrence, 276 App Div 180, 938 NYS2d 443 (1st 
Dept 1949); see Posson v Przestrzelski, 111 AD3d 1235, 976 NYS2d 298 
(8d Dept 2013) (broker entitled to commission where he produced buyer 
ready, willing and able to purchase property at terms in listing agree- 
ment but owner refused to discuss closing date, type of deed, responsibil- 
ity for taxes and title search, and status of certain personalty and 
fixtures). Thus, a mere agreement as to the purchase price does not con- 
stitute a meeting of the minds of the buyer and seller absent agreement 
as to other terms that are essential and customary to a real estate 
transaction, Kaelin v Warner, 27 NY2d 352, 318 NYS2d 294, 267 NE2d 
86 (1971); Granger v Schachenmayr, 49 AD3d 1079, 857 NYS2d 239 (3d 
Dept 2008); Norma Reynolds Realty, Inc. v Miral, 301 AD2d 364, 753 
NYS2d 67 (1st Dept 2003); M.A. Salazar, Inc. v Levy, 237 AD2d 588, 
655 NYS2d 612 (2d Dept 1997). Such other essential terms include the 
closing date and delivery of possession as well as restrictions, 
encumbrances, mortgages and payment of taxes, Gabrielli v Fabian, 167 
AD2d 684, 563 NYS2d 266 (3d Dept 1990). However, there is conflicting 
authority on whether or not a broker is entitled to a commission where 
the agreement does not specify a closing date, compare Marjorie Haus- 
man Realty Co., Inc. v Klaver, supra, M.A. Salazar v Levy, supra, 
Tri-State Capital v Lewis, 134 AD2d 340, 520 NYS2d 816 (2d Dept 
1987), and Wykagyl Agency, Inc. v Rothschild, 100 AD2d 934, 474 
NYS2d 811 (2d Dept 1984), all holding or suggesting that a broker is 
not entitled to a commission, with Linda M. Kirk Associates, Ltd. v 
McDonald Equities, Inc., 155 AD2d 281, 547 NYS2d 44 (1st Dept 1989) 
and Safier v Kassler, 124 AD2d 944, 508 NYS2d 352 (3d Dept 1986), 
holding that failure to agree on a closing date is not fatal, as the law 
will presume the closing will take place within a reasonable time; and 
see Roberts v H. Gin Realty Corp., 185 AD2d 209, 586 NYS2d 264 (1st 
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Dept 1992) Gury not precluded from finding all essential terms were 
agreed to where the month and year of closing was agreed to but not a 
specific day). 


Procuring Cause of the Sale 


To prove the broker’s entitlement, there must be a direct and 
proximate link between the introduction of the parties and their agree- 
ment, Parker Realty Group, Inc. v Petigny, 14 NY3d 864, 903 NYS2d 
325, 929 NE2d 387 (2010); Greene v Hellman, 51 NY2d 197, 483 NYS2d 
75, 412 NE2d 1301 (1980); SPRE Realty, Ltd. v Dienst, 119 AD3d 93, 
986 NYS2d 92 (1st Dept 2014); Marciano v Ran Oil Co. East, LLC, 63 
AD3d 1118, 882 NYS2d 452 (2d Dept 2009); Hentze-Dor Real Estate, 
Inc. v D’Allessio, 40 AD8d 813, 8836 NYS2d 265 (2d Dept 2007); Joseph 
P. Day Realty Corp. v Chera, 308 AD2d 148, 762 NYS2d 373 (1st Dept 
2003); Finley v Amyot, 285 AD2d 946, 728 NYS2d 832 (8d Dept 2001); 
Cushman & Wakefield, Inc. v 214 East 49th Street Corp., 218 AD2d 
464, 689 NYS2d 1012. The broker is not required to participate in all 
stages of negotiations or even be present when an agreement is finally 
made, Eugene J. Busher Co. v Galbreath-Ruffin Realty Co., 22 AD2d 
879, 254 NYS2d 673 (1st Dept 1964), affd, 15 NY2d 992, 260 NYS2d 12, 
207 NE2d 608 (1965); Sholom & Zuckerbrot Realty Corp. v Citibank, 
N.A., 205 AD2d 336, 613 NYS2d 588 (1st Dept 1994); Spalt v Lager 
Associates, 177 AD2d 879, 576 NYS2d 906 (3d Dept 1991); Gabrielli v 
Cornazzani, 135 AD2d 340, 525 NYS2d 71 (8d Dept 1988); see Greene v 
Hellman, supra; SPRE Realty, Ltd. v Dienst, supra. 


However, merely introducing the parties is not enough, Greene v 
Hellman, 51 NY2d 197, 483 NYS2d 75, 412 NE2d 1301 (1980); Sibbald 
v Bethlehem Iron Co., 83 NY 378, 383 (1881); Hagedorn v Elwyn, 229 
AD2d 654, 645 NYS2d 77 (8d Dept 1996), nor is calling the purchaser’s 
attention to the property, Good Life Realty, Inc. v Massey Knakal Realty 
of Manhattan, LLC, 93 AD3d 490, 940 NYS2d 64 (1st Dept 2012); Lanstar 
Intern. Realty, Inc. v New York News, Inc., 206 AD2d 411, 614 NYS2d 
438 (2d Dept 1994); Helmsley-Spear, Inc. v Melville Corp., 203 AD2d 
517, 611 NYS2d 240 (2d Dept 1994); Kenneth D. Laub & Co., Inc. v 101 
Park Ave. Associates, 162 AD2d 294, 556 NYS2d 881 (1st Dept 1990); 
Munson v Tilley, 45 AD2d 806, 357 NYS2d 57 (8d Dept 1974) (broker 
not the procuring cause of sale where the buyer refused to negotiate 
with the broker who brought the property to the attention of the buyer 
and the seller negotiated the contract in good faith), nor is merely show- 
ing the property to the ultimate purchaser, Mollyann, Inc. v Demetria- 
des, 206 AD2d 415, 614 NYS2d 4387 (2d Dept 1994); Gabrielli v Cornaz- 
zani, supra; see SPRE Realty, Ltd. v Dienst, 119 AD3d 93, 986 NYS2d 
92 (1st Dept 2014), nor is providing the buyer with limited information, 
Hagedorn v Elwyn, supra; Brown & Son Realty, Inc. v Greenberg, 195 
AD2d 583, 601 NYS2d 7 (2d Dept 1993) (no right to commission where 
broker provided information and buyer concealed interest in property 
and then secretly negotiated for and purchased that property from the 
owner), nor is merely supplying a name of a prospective buyer to the 
seller, ERA Joseph Green Real Estate Inc. v Daubert, 186 AD2d 885, 
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588 NYS2d 922 (3d Dept 1992), nor is drafting a proposed lease agree- 
ment which was not used by the parties, particularly where the tenant 
learned of the availability of the premises from another source and the 
broker never even visited the premises, Loeb Partners Realty v Edward 
A. Sears Associates, P.C, 288 AD2d 110, 733 NYS2d 390 (1st Dept 2001). 


The Second, Third and Fourth Departments, interpreting the direct- 
and-proximate-link standard articulated in Greene v Hellman, 51 NY2d 
197, 4833 NYS2d 75, 412 NE2d 1301 (1980), have concluded that if a 
broker does not participate in any of the negotiations, the broker can 
still recover if he or she created an amicable atmosphere in which nego- 
tiations went forward or if he or she generated a chain of circumstances 
that proximately led to the sale, Douglas Elliman, LLC v Silver, 136 
AD3d 658, 24 NYS3d 207 (2d Dept 2016); Talk of the Town Realty v 
Geneve, 109 AD3d 981, 971 NYS2d 550 (2d Dept 2013); Hentze-Dor 
Real Estate, Inc. v D’Allessio, 40 AD3d 813, 8836 NYS2d 265 (2d Dept 
2007); Cappuccilli v Krupp Equity Ltd. Partnership, 269 AD2d 822, 702 
NYS2d 736 (4th Dept 2000); Buck v Cimino, 243 AD2d 681, 663 NYS2d 
635 (2d Dept 1997); see Finley v Amyot, 285 AD2d 946, 728 NYS2d 832 
(3d Dept 2001); Hagedorn v Elwyn, 229 AD2d 654, 645 NYS2d 77 (3d 
Dept 1996); Coldwell Banker Residential Real Estate v Berner, 202 
AD2d 949, 609 NYS2d 948 (3d Dept 1994). The First Department does 
not permit a broker to recover if the broker merely created an amicable 
atmosphere for the transaction because it views that standard as 
broader and more amorphous than the direct-and-proximate-link stan- 
dard, Rosenhaus Real Estate, LLC v S.A.C. Capital Management, Inc., 
121 AD3d 409, 993 NYS2d 694 (1st Dept 2014); SPRE Realty, Ltd. v 
Dienst, 119 AD3d 93, 986 NYS2d 92 (1st Dept 2014); see Jagarnauth v 
Massey Knakal Realty Services, Inc., 104 AD8d 564, 961 NYS2d 415 
(1st Dept 2013); Good Life Realty, Inc. v Massey Knakal Realty of 
Manhattan, LLC, 93 AD3d 490, 940 NYS2d 64 (1st Dept 2012); Joseph 
P. Day Realty Corp. v Chera, 308 AD2d 148, 762 NYS2d 373 (1st Dept 
2003); Helmsley-Spear, Inc. v 150 Broadway N.Y. Associates L.P., 251 
AD2d 185, 674 NYS2d 660 (1st Dept 1998); Edward Gottlieb, Inc. v City 
and Commercial Communications PLC, 200 AD2d 395, 606 NYS2d 148 
(1st Dept 1994). 


Testimony of the broker concerning what he or she did to carry out 
the employment, including conversations with the purchaser out of the 
presence of the seller, is admissible both to prove that the broker was 
the procuring cause and to prove that a sale had in fact been made, 
Lockhart v Hamlin, 190 NY 132, 82 NE 1094 (1907); Hardy v Primex 
Equities, Inc., 33 AD2d 648, 305 NYS2d 249 (4th Dept 1969), affd, 27 
NY2d 860, 317 NYS2d 17, 265 NE2d 541 (1970); Kynast v Dora Holding 
Corp., 21 AD2d 865, 250 NYS2d 1019 (1st Dept 1964) (seller also permit- 
ted to produce such evidence); Meyers v 650 Madison Avenue Corp., 259 
App Div 109, 18 NYS2d 256 (1st Dept 1940); Tanenbaum v Nanes, 247 
App Div 907, 287 NYS 117 (2d Dept 1936). 


Whether the broker was the procuring cause of the sale is generally 
a question of fact for the jury, Sussdorff v Schmidt, 55 NY 319 (1873); 
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Eugene J. Busher Co. v Galbreath-Ruffin Realty Co., 22 AD2d 879, 254 
NYS2d 673 (1st Dept 1964), aff'd, 15 NY2d 992, 260 NYS2d 12, 207 
NE2d 608 (1965); Spalt v Lager Associates, 177 AD2d 879, 576 NYS2d 
906 (3d Dept 1991); Travis v Bowron, 138 App Div 554, 123 NYS 290 
(2d Dept 1910); see Multiloan Mortg. Co., LLC v Asian Gardens Ltd., 
303 AD2d 658, 757 NYS2d 312 (2d Dept 2003); Kronish v Koffman, 199 
AD2d 136, 605 NYS2d 79 (1st Dept 1993); Bersani v Basset, 184 AD2d 
996, 585 NYS2d 245 (4th Dept 1992). 


When several brokers have been employed under nonexclusive 
agency agreements, only the one who brings the minds of the parties 
together, who is the predominating effective cause of the sale, can re- 
cover, Smith v McGovern, 65 NY 574 (1875); Paige v Powers, 215 App 
Div 721, 212 NYS 435 (2d Dept 1925); Myers v Batcheller, 177 App Div 
47, 163 NYS 688 (38d Dept 1917). Which broker was the procuring cause 
of the sale is ordinarily a factual question, J. Grotto and Associates, Inc. 
v Lax, 174 AD2d 394, 572 NYS2d 2938 (1st Dept 1991). 


The right to a commission is not conditioned on the full perfor- 
mance of the contract or receipt by the seller of the sale price absent an 
agreement to the contrary, Hecht v Meller, 23 NY2d 301, 296 NYS2d 
561, 244 NE2d 77 (1968); Penzotti v Broda Mach. Co., 37 AD2d 340, 325 
NYS2d 228 (4th Dept 1971), affd, 33 NY2d 815, 350 NYS2d 908, 305 
NE2d 917 (1973); Mecox Realty Corp. v Rose, 202 AD2d 404, 608 NYS2d 
526 (2d Dept 1994); Pacifico v Plate, 183 AD2d 986, 583 NYS2d 600 (3d 
Dept 1992). 


Specific Contract Terms 


The parties to a brokerage agreement are free to add whatever 
terms and conditions they wish to their agreement, Srour v Dwelling 
Quest Corp., 5 NY3d 874, 808 NYS2d 128, 842 NE2d 13 (2005); Feinberg 
Bros. Agency, Inc. v Berted Realty Co., Inc., 70 NY2d 828, 523 NYS2d 
439, 517 NE2d 1325 (1987); Levy v Lacey, 22 NY2d 271, 292 NYS2d 
455, 239 NE2d 378 (1968). Any doubt or uncertainty as to the meaning 
of disputed language in a brokerage agreement must be resolved against 
the broker who drafted the agreement, Graff v Billet, 64 NY2d 899, 487 
NYS2d 733, 477 NE2d 212 (1985); Matter of New York City School 
Const. Authority, 288 AD2d 224, 733 NYS2d 86 (2d Dept 2001) (broker- 
age agreement construed as not providing for payment of brokerage fee 
upon condemnation of property); Garrick-Aug Associates Store Leasing, 
Inc. v Wein, 271 AD2d 344, 707 NYS2d 76 (1st Dept 2000); Manning v 
Briar Hall North, Inc., 151 AD2d 650, 542 NYS2d 711 (2d Dept 1989), 
or against the principal when it is the principal who drafted the agree- 
ment, Coldwell Banker Residential Real Estate v Berner, 202 AD2d 
949, 609 NYS2d 948 (3d Dept 1994). There may, however, be a question 
for the jury concerning (1) whether such an agreement was obtained by 
the seller in bad faith after the broker had earned the commission, 
Langfan v Walzer, 13 NY2d 171, 244 NYS2d 305, 194 NE2d 124 (1963); 
Sholom & Zuckerbrot Realty Corp. v 101 Fleet Place Associates, 206 
AD2d 965, 615 NYS2d 148 (4th Dept 1994); see Silhouette Realty, Inc. v 
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Welson, 24 AD2d 212, 265 NYS2d 193 (1st Dept 1965), or (2) whether 
the seller is responsible for failure to perform the condition specified in 
the contract, Lane--Real Estate Dept. Store, Inc. v Lawlet Corp., 28 
NY2d 36, 319 NYS2d 836, 268 NE2d 635 (1971); Greiner-Maltz Co., Inc. 
v Kalex Chemical Products, Inc., 142 AD2d 552, 530 NYS2d 220 (2d 
Dept 1988); Michael G. Kletz & Co. v Defiance Industries Inc., 26 AD2d 
037, 271 NYS2d 403 (1st Dept 1966), or (3) whether the broker knew at 
the time the agreement was executed that the contract between the 
principals was illegal and unenforceable, Michael G. Kletz & Co., Inc. v 
Defiance Industries, Inc. supra, or (4) whether under the ambiguous 
wording of the brokerage agreement, the risk that the sale would not be 
consummated was upon the seller or the broker, Kynast v Dora Holding 
Corp., 21 AD2d 865, 250 NYS2d 1019 (1st Dept 1964); Stanton v Spear- 
man, 16 AD2d 837, 228 NYS2d 980 (2d Dept 1962); see O’Hara v Bronx 
Consumers’ Ice Co., 254 NY 210, 172 NE 472 (1930), or (5) whether a 
broker, who allegedly earned the commission pursuant to an oral agree- 
ment, had intended to modify that agreement in a subsequent ambigu- 
ous letter, Feinberg Bros. Agency, Inc. v Berted Realty Co., supra, or (6) 
where the contract provides that “all fees are payable in full upon clos- 
ing” whether the commission is contingent upon a closing or whether 
the broker earned the commission when a ready, willing, and able buyer 
was produced, Greiner-Maltz Co. v Kalex Chemical Products, Inc., 
supra. 


Further, whether the sale was conditional, whether the broker 
fulfilled disclosure requirements, whether a commission agreement 
existed and whether the broker produced a buyer ready, willing and 
able to purchase on the seller’s terms are all questions of fact, Lane-- 
Real Estate Dept. Store, Inc. v Lawlet Corp., 28 NY2d 36, 319 NYS2d 
836, 268 NE2d 635 (1971), as is the question whether the seller will- 
fully defaulted, Kynast v Dora Holding Corp., 21 AD2d 865, 250 NYS2d 
1019 (1st Dept 1964). 


Where the brokerage agreement provided that the commission 
would be set by a separate agreement, the brokerage contract was 
merely an agreement to agree and unenforceable, Cooper Square Realty, 
Inc. v A.R.S. Management, Ltd., 181 AD2d 551, 581 NYS2d 50 (1st 
Dept 1992); see Parkway Group, Ltd. v Modell’s Sporting Goods, 254 
AD2d 338, 678 NYS2d 656 (2d Dept 1998). Where the agreement merely 
failed to specify the commission, extrinsic evidence is admissible to es- 
tablish the reasonable value of the broker’s services, Kaplon-Belo Associ- 
ates Inc. v Cheng, 258 AD2d 622, 685 NYS2d 768 (2d Dept 1999). Where 
the brokerage agreement failed to define the term “selling price,” expert 
testimony was admissible to clarify the ambiguity, Merritt Associates, 
Inc. v Scollard, 161 AD2d 502, 555 NYS2d 771 (1st Dept 1990). 


Where the broker and the seller expressly provide that there shall 
be no right to a commission unless some condition is fulfilled and the 
condition is not performed, the seller will, nevertheless, be liable for the 
commission if he or she is responsible for the failure to perform the 
condition, Lane--Real Estate Dept. Store, Inc. v Lawlet Corp., 28 NY2d 
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36, 319 NYS2d 836, 268 NE2d 635 (1971); Dagar Group, Ltd. v South 
Hills Mall, LLC, 12 AD3d 552, 786 NYS2d 72 (2d Dept 2004); Roberts v 
H. Gin Realty Corp., 185 AD2d 209, 586 NYS2d 264 (1st Dept 1992); 
Brodsky v Gazzola, 183 AD2d 1051, 583 NYS2d 641 (3d Dept 1992); 
Aiello v B. E. P. R. A. Inc., 39 AD2d 541, 331 NYS2d 924 (2d Dept 
1972), regardless of whether or not the seller acted in bad faith, Trylon 
Realty Corp. v Di Martini, 34 NY2d 899, 359 NYS2d 284, 316 NE2d 718 
(1974). Where the prospective buyer produced by the broker presents a 
counteroffer that is at odds with the terms sought by the seller, the 
seller is free to either accept or reject the counteroffer, without giving 
the broker any reasons for such refusal, Prime Funding, Inc. v 
Demetriades, 126 AD2d 533, 510 NYS2d 654 (2d Dept 1987); Poritzky v 
Graff, 103 Misc2d 903, 431 NYS2d 232 (AppT 1980). If the seller rejects 
the counteroffer, no liability for the broker’s commission is incurred; if 
the seller accepts the counteroffer, an obligation to compensate the bro- 
ker for services rendered arises, Poritzky v Graff, supra. 


When the seller has given the broker the full terms of sale, the bro- 
ker’s commissions are earned when the broker produces a buyer ready, 
willing and able to comply with those terms, Willard v Mercer, 83 AD2d 
656, 442 NYS2d 200 (3d Dept 1981), affd, 58 NY2d 840, 460 NYS2d 18, 
446 NE2d 774 (1983); House v Hornburg, 267 App Div 557, 47 NYS2d 
341 (4th Dept 1944), affd, 294 NY 750, 61 NE2d 748 (1945); Posson v 
Hayes, 37 AD3d 936, 829 NYS2d 286 (3d Dept 2007); Freling v Restivo, 
69 AD2d 978, 416 NYS2d 106 (4th Dept 1979); Deighan v Low, 60 AD2d 
953, 401 NYS2d 894 (3d Dept 1978). When the seller does not provide 
the broker with the essential terms of the sale, the broker’s commis- 
sions are earned once the seller and prospective buyer agree to the 
terms upon which the sale is to be made, Kaelin v Warner, 27 NY2d 
352, 318 NYS2d 294, 267 NE2d 86 (1971); House v Hornburg, supra; 
Gallinger Real Estate, Inc. v Mufale Development Corp., 53 AD2d 1014, 
386 NYS2d 485 (4th Dept 1976); Pintaville v Rallis, 35 AD2d 891, 315 
NYS2d 880 (3d Dept 1970). A brokerage agreement that fixes a specific 
sale or rental price “or any other price or terms acceptable to the par- 
ties” does not permit the owner to defeat the broker’s right to commis- 
sion, after the broker has obtained a buyer or tenant willing to meet the 
specified price, by unilaterally modifying the brokerage agreement in 
this respect, Picotte Realty, Inc. v Orson, 25 AD2d 699, 268 NYS2d 100 
(3d Dept 1966); see Gallinger Real Estate, Inc. v Mufale Development 
Corp., supra (terms of option agreement changed by seller and buyer 
could not defeat commission due broker, whose efforts were the procur- 
ing cause of the option agreement). 


Furthermore, while the broker must bring the parties together to 
such an extent that the prospective purchaser is otherwise bound, Gross- 
man v Herman, 266 NY 249, 194 NE 694 (1935), the seller is liable to 
the broker for commission notwithstanding that the contract between 
the purchaser and the seller has not been reduced to writing, Saum v 
Capital Realty Development Corporation, 268 NY 335, 197 NE 303 
(1935); Tanenbaum v Boehm, 202 NY 293, 95 NE 708 (1911), unless the 
parties reserve the right to withdraw and the prospective purchaser 
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thereafter withdraws, Wiesenberger v Mayers, 281 App Div 171, 117 
NYS2d 557 (1st Dept 1952); see Kampf v Dreyer, 119 App Div 134, 103 
NYS 962 (2d Dept 1907). The broker cannot be deprived of a commis- 
sion merely because actual purchase takes place in another’s name; but 
if a third party takes title, the burden of proof is on the broker to prove 
that he or she procured the sale, Nieskes & Craig, Inc. v Schoonerman, 
40 AD2d 931, 337 NYS2d 750 (4th Dept 1972). A broker who brought 
about the sale is entitled to the commission despite the fact that the 
broker improperly placed a sign on the premises falsely indicating that 
the broker had an exclusive listing and further listed the wrong location 
for the property absent evidence that the seller was damaged, Nadboy v 
Kaplan, 162 AD2d 666, 557 NYS2d 110 (2d Dept 1990). However, a bro- 
ker is not entitled to a commission where the purchaser had negotiated 
with the seller before the brokerage agreement was entered into and 
where the sale occurred after the brokerage agreement expired, Acker- 
man v Dobbs, 181 AD2d 704, 580 NYS2d 793 (2d Dept 1992). 


A real estate broker’s commission is not dependent on the actual 
sale of the property unless the brokerage agreement specifically so 
conditions the payment, Hecht v Meller, 23 NY2d 301, 296 NYS2d 561, 
244 NE2d 77 (1968); Realty Investors of USA Inc. v Bhaidaswala, 254 
AD2d 603, 679 NYS2d 179 (3d Dept 1998); R.L. Friedland Realty, Inc. v 
Modern Cabinets Corp., 194 AD2d 657, 598 NYS2d 817 (2d Dept 1993); 
Stolen v Bruaz Realty Corp., 173 AD2d 927, 569 NYS2d 795 (3d Dept 
1991); see Brodsky v Gazzola, 183 AD2d 1051, 583 NYS2d 641 (3d Dept 
1992) (provision that commission is due upon procurement of purchaser 
who is ready, willing and able to purchase on terms acceptable to seller 
conditions payment on actual satisfaction of those terms); Norma 
Reynolds Realty, Inc. v Wilczewski, 160 AD2d 787, 553 NYS2d 829 (2d 
Dept 1990) (contract language “in the event of a sale” does not condition 
commission on the passage of title at closing). 


Where the brokerage agreement provides that the commission is 
contingent upon either the execution of the contract or passage of title, 
the broker is not entitled to a commission if the condition is not met, 
Graff v Billet, 64 NY2d 899, 487 NYS2d 733, 477 NE2d 212 (1985) (cit- 
ing PJI); Heller & Henretig v 3620-168th St., 302 NY 326, 98 NE2d 458 
(1951); Parker Realty Group, Inc. v Petigny, 68 AD3d 571, 891 NYS2d 
360 (1st Dept 2009), affd, 14 NY3d 864, 903 NYS2d 325, 929 NE2d 387 
(2010); Wm. A. White & Sons v La Touraine-Bickford’s Foods, Inc., 50 
AD2d 547, 375 NYS2d 351 (1st Dept 1975), affd, 40 NY2d 1039, 391 
NYS2d 856, 360 NE2d 356 (1976); R.L. Friedland Realty, Inc. v Modern 
Cabinets Corp., 194 AD2d 657, 598 NYS2d 817 (2d Dept 1993); Donald 
E. Welch Real Estate, Inc. v Heritage Broadcasting Co. of New York, 
Inc., 192 AD2d 891, 597 NYS2d 189 (3d Dept 1993). However, a broker- 
age agreement should not be construed to relieve the seller if the sale 
falls through because of the seller’s fault, in the absence of clear 
language indicating that such was the intent of the parties, Levy v 
Lacey, 22 NY2d 271, 292 NYS2d 455, 239 NE2d 378 (1968); Cushman 
& Wakefield, Inc. v Dollar Land Corp. Ltd. (US), 36 NY2d 490, 369 
NYS2d 394, 330 NE2d 409 (1975); see Lee Odell Real Estate, Inc. v 
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Fitzgerald, 177 AD2d 360, 576 NYS2d 112 (1st Dept 1991) (seller’s 
fraudulent conduct blocked sale); Bass v Sevits, 78 AD2d 926, 433 
NYS2d 245 (3d Dept 1980) (broker entitled to commission where seller 
prevented sale by thwarting repairs necessary to obtain mortgage). 


Note that in Graff v Billet, 64 NY2d 899, 487 NYS2d 733, 477 NE2d 
212 (1985) (citing PJI), the Court held as a matter of law that the sell- 
er’s acceptance of a better offer prior to entering into a written contract 
with the first offeror, did not constitute a willful default of his obliga- 
tions under the agreement with the broker, see Eastern Consol. Proper- 
ties, Inc. v Adelaide Realty Corp., 261 AD2d 225, 691 NYS2d 45 (1st 
Dept 1999), aff'd, 95 NY2d 785, 710 NYS2d 840, 732 NE2d 948 (2000) 
(Court declined to overrule Graff). Thus, Graff stands for the proposi- 
tion that there cannot be a willful default by the seller before there is a 
contract of sale where the brokerage agreement explicitly conditioned 
the commission on title passing. However, in Feinberg Bros. Agency, 
Inc. v Berted Realty Co., Inc., 70 NY2d 828, 523 NYS2d 4389, 517 NE2d 
1325 (1987), the Court declined to extend Graff to a situation where the 
broker asserted that it had already earned the commission pursuant to 
an oral agreement at the time the seller defaulted, holding instead that 
a jury question was presented as to whether a subsequent writing 
evinced an intention to modify the agreement and make the commission 
contingent on closing, see Hared Realty Corp. v Esikoff, 143 AD2d 730, 
533 NYS2d 447 (2d Dept 1988). The Court also declined to extend Graff 
in Pearce, Urstadt, Mayer & Greer Realty Corp. v Atrium Development 
Associates, 77 NY2d 490, 568 NYS2d 890, 571 NE2d 60 (1991), where 
the Court held that jury questions were presented regarding whether 
the commission was earned when the construction loan commitment 
was procured or upon loan closing and initial disbursement, and 
whether the real estate developer committed willful default by abandon- 
ing the project after the loan commitment was procured. 


An agreement that no commission is payable if the lease is 
terminated “for any reason whatsoever” bars commissions, absent fraud 
or bad faith, even though the termination is by the defendant’s 
intentional act, Roberts v Food Fair Stores, Inc., 54 AD2d 635, 387 
NYS2d 623 (1st Dept 1976), affd, 42 NY2d 917, 397 NYS2d 1005, 366 
NE2d 13859 (1977). 


Where the brokerage agreement contains a clause that a commis- 
sion will be due only “if, as, and when title actually closes”, the broker’s 
entitlement to a commission is contingent upon the actual closing, 
Corcoran Group, Inc. v Morris, 107 AD2d 622, 484 NYS2d 7 (1st Dept 
1985), affd, 64 NY2d 1034, 489 NYS2d 66, 478 NE2d 207 (1985); see 
Liggett Realtors, Inc. v Gresham, 38 AD3d 214, 831 NYS2d 59 (1st 
Dept 2007); Donald Yoo (New York) Corp. v Laszlo N. Tauber, M.D. and 
Associates, 281 AD2d 171, 722 NYS2d 5 (1st Dept 2001), but the seller, 
under such an agreement, is not liable when the seller conveys the 
property to a third person for a lesser price than offered through the 
broker but on terms otherwise more favorable to the seller, id, or when 
the seller fails to insist on performance by purchasers who cancelled, 
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perhaps wrongfully, the contracts of sale, Driscoll Estate Agents, Inc. v 
Hird, 174 AD2d 646, 571 NYS2d 508 (2d Dept 1991). 


Where the rental agreement obligated the broker to assist the 
plaintiff in renting a “suitable apartment” and provided that the bro- 
ker’s commission was to be paid at the time of lease signing, no commis- 
sion was due where the apartment had become uninhabitable by the 
time the landlord signed the lease, Srour v Dwelling Quest Corp., 5 
NY3d 874, 808 NYS2d 128, 842 NE2d 13 (2005). 


Where two real estate brokerage firms agree “to co-broke the lease 
commission,” the agreement is interpreted as one to split the commis- 
sion, William T. Bell & Associates, LLP v Pyramid Brokerage Company, 
Inc., 281 AD2d 9438, 721 NYS2d 893 (4th Dept 2001). However, a com- 
mission cannot be split until it is actually received, Valdina v Martin, 
47 AD3d 1159, 849 NYS2d 364 (3d Dept 2008); William T. Bell & As- 
sociates, LLP v Pyramid Brokerage Company, Inc., supra. 


Where a lease provides that the owner will pay brokerage commis- 
sions in the event the lease is extended or renewed, a purchaser of the 
property does not, absent an affirmative assumption of the obligation, 
become liable for the payment of the commission even if the acquisition 


is “subject to” the lease, Longley-Jones Associates, Inc. v Ircon Realty 
Co., 67 NY2d 346, 502 NYS2d 706, 493 NE2d 930 (1986). 


Where a contract of sale or lease admits the broker’s performance 
of services and includes an express promise by the seller to pay the 
commission, the broker is entitled to summary judgment on its claim 
for commissions, Helmsley-Spear, Inc. v New York Blood Center, Inc., 
257 AD2d 64, 687 NYS2d 353 (1st Dept 1999); William B. May Co., Inc. 
v Monaco Associates, 80 AD2d 798, 487 NYS2d 91 (1st Dept 1981); see 
Prime Commercial, L.L.C. v Rogner, 52 AD3d 1097, 861 NYS2d 435 (3d 
Dept 2008); Joseph P. Day Realty Corp. v Chera, 308 AD2d 148, 762 
NYS2d 373 (1st Dept 2003); Holiday Management Associates, Inc. v 
Albanese, 173 AD2d 775, 570 NYS2d 643 (2d Dept 1991). 


With respect to the procurement of a mortgage, a broker earns a 
commission when he or she obtains a commitment letter from a lender 
which meets all the terms and conditions of the loan which the bor- 
rower stipulated to in the agreement with the broker, Multiloan Mortg. 
Co., LLC v Asian Gardens Ltd., 303 AD2d 658, 757 NYS2d 312 (2d Dept 
2003); Security Mortg. Group LLC v Oak Hill Family Park, LLC, 49 
AD83d 1302, 854 NYS2d 606 (4th Dept 2008). However, where there is 
no agreement establishing the terms of the loan, the loan rate is not 
set, and there are handwritten modifications on the loan application, 
the right to a commission has not accrued, id. 


Exclusive Agency Agreements & Exclusive Right to Sell Agreements 
It is important to distinguish exclusive agency agreements from 
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exclusive right to sell agreements. Under an exclusive agency agree- 
ment, the seller retains the right to sell independently of the broker, 
and if the sale is made in good faith to a purchaser not procured by the 
broker, the broker is not entitled to a commission, Morpheus Capital 
Advisors LLC v UBS AG, 23 NY3d 528, 992 NYS2d 178, 15 NE3d 1187 
(2014); Ackman v Toren, Inc., 6 AD2d 427, 179 NYS2d 128 (1st Dept 
1958), affd, 6 NY2d 720, 185 NYS2d 808, 158 NE2d 5038 (1959); Rosen- 
haus Real Estate, LLC v S.A.C. Capital Management, Inc., 121 AD3d 
409, 993 NYS2d 694 (1st Dept 2014); Far Realty Associates Inc. v RKO 
Delaware Corp., 34 AD3d 261, 823 NYS2d 403 (1st Dept 2006); U.S. No. 
1 Laffey Real Estate v Hanna, 215 AD2d 552, 627 NYS2d 54 (2d Dept 
1995); Levy v Isaacs, 285 App Div 1170, 140 NYS2d 519 (2d Dept 1955). 
However, an exclusive agency agreement is breached if the seller 
permits another broker to make the sale, Moses v Bierling, 31 NY 462 
(1865); Robert Cohn Associates, Inc. v Kosich, 63 AD3d 1388, 881 NYS2d 
235 (3d Dept 2009); Dyer v Uline, 142 AD2d 879, 5381 NYS2d 67 (3d 
Dept 1988); Solid Waste Institute, Inc. v Sanitary Disposal, Inc., 120 
AD2d 915, 502 NYS2d 835 (3d Dept 1986); Slattery v Cothran, 210 App 
Div 581, 206 NYS 576 (4th Dept 1924); see Morpheus Capital Advisors 
LLC v UBS AG, supra. Where the seller grants the broker an exclusive 
right to sell, the seller cannot make the sale without being liable to the 
broker for the commission, Morpheus Capital Advisors LLC v UBS AG, 
supra; Sioni & Partners, LLC v Vaak Properties, LLC, 938 AD38d 414, 
939 NYS2d 57 (1st Dept 2012); see Slattery v Cothran, supra. In such a 
case, the broker is not required to show that it was the procuring cause 
of the transaction, Commercial Tenant Services, Inc. v Northern Leasing 
Systems, Inc., 1381 AD3d 895, 17 NYS3d 394 (1st Dept 2015). Whether 
the agreement is for an exclusive right to sell or an exclusive agency is 
usually a question of law for the court, Ackman v Toren, Inc., supra; see 
Dyer v Uline, supra; Slattery v Cothran, supra. A contract will not be 
construed to create an exclusive right to sell unless it expressly and un- 
ambiguously provides for a commission upon sale by the owner or 
excludes the owner from independently negotiating a sale, Morpheus 
Capital Advisors LLC v UBS AG, supra; Far Realty Associates Inc. v 
RKO Delaware Corp., supra. 


Broker’s Fiduciary Duty 


A real estate broker is a fiduciary with a duty of loyalty and an 
obligation to act in the best interests of the principal, Sonnenschein v 
Douglas Elliman-Gibbons & Ives, 96 NY2d 369, 729 NYS2d 62, 753 
NE2d 857 (2001); Dubbs v Stribling & Associates, 96 NY2d 337, 728 
NYS2d 413, 752 NE2d 850 (2001); see Kenneth D. Laub & Co., Inc. v 
Bear Stearns Companies, Inc., 278 AD2d 121, 718 NYS2d 45 (1st Dept 
2000) (broker breached fiduciary duty by failing to disclose agreements 
with third parties). Whether or not a broker/principal relationship ex- 
ists giving rise to an obligation to act as a fiduciary requires a review of 
the particular communications and agreements between the parties, 
Sonnenschein v Douglas Elliman-Gibbons & Ives, supra. In the absence 
of an agreement with a principal to the contrary, a broker owes no duty 
to refrain from offering the properties of all its principals to a prospec- 
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tive customer, id, even where the seller and broker have an exclusive 
seller’s agreement, Douglas Elliman LLC v Tretter, 20 NY3d 875, 955 
NYS2d 851, 979 NE2d 1178 (2012). Because the interests of the seller 
and the buyer are adverse, acting for both seller and buyer is ordinarily 
a violation of the broker’s fiduciary duty, Duryee v Lester, 75 NY 442 
(1878); Trylon Realty of Great Neck, Inc. v Roth, 187 AD2d 715, 590 
NYS2d 535 (2d Dept 1992), unless the broker has consent of the parties 
after the fact of the dual employment and its purpose have been 
disclosed, Jarvis v Schaefer, 105 NY 289, 11 NE 634 (1887); Rowe v 
Stevens, 53 NY 621 (1873); Myerberg v Webster, 269 App Div 65, 53 
NYS2d 649 (1st Dept 1945), affd, 295 NY 870, 67 NE2d 514 (1946); 
Trylon Realty of Great Neck, Inc. v Roth, supra; Goldstein v Depart- 
ment of State, Div. of Licensing Services, 144 AD2d 463, 5383 NYS2d 
1002 (2d Dept 1988). Where the broker was acting only as a middleman 
or finder, without being vested with the discretion or authority to negoti- 
ate contract terms, and there is no conflict of interest, the broker may 
be paid by both, Knauss v Gottfried Krueger Brewing Co., 142 NY 70, 
36 NE 867 (1894); Myerberg v Webster, supra; Gracie v Stevens, 56 App 
Div 203, 67 NYS 688 (1st Dept 1900), affd, 171 NY 658, 63 NE 1117 
(1902). An arrangement for dual compensation is, however, not lightly 
to be implied, Reese v Texas Co., 266 App Div 550, 42 NYS2d 545 (1st 
Dept 1943), aff'd, 292 NY 583, 55 NE2d 48 (1944). 


Despite the broker’s breach of duty, a broker will be entitled to a 
commission if the seller was not prejudiced by the conflict of interest, 
Coldwell Banker Residential Real Estate v Berner, 202 AD2d 949, 609 
NYS2d 948 (3d Dept 1994); Douglas Holly, Inc. v Rice, 161 AD2d 560, 
555 NYS2d 138 (2d Dept 1990); but see Duryee v Lester, 75 NY 442 
(1878) (dictum that in cases of dual employment there can be no award 
for compensation irrespective of whether the sale was or was not 
advantageous to the party from whom the consideration is claimed). 
Moreover, a broker does not forfeit a commission for deciding to 
purchase the property so long as the broker obtains the owner’s consent 
after making a full and frank disclosure of his or her role in the trans- 
action, Howard v State, 161 AD2d 1075, 557 NYS2d 631 (3d Dept 1990) 
(seller’s failure to inform broker of objection to broker purchasing the 
property until two days after closing precludes denial of commission). 
Further, the broker does not breach her fiduciary duty by purchasing 
the property where the broker has disclosed both her intent to purchase 
the apartment as well as any information that could reasonably bear on 
plaintiffs consideration of her offer, Dubbs v Stribling & Associates, 96 
NY2d 337, 728 NYS2d 413, 752 NE2d 850 (2001) (no breach of fiduciary 
relationship where plaintiff agreed in the purchase contract that the 
preexisting broker/principal relationship had been discontinued). 
Likewise, it is immaterial that the broker was an officer and shareholder 
of the corporation seeking to make the purchase, Deighan v Low, 60 
AD2d 953, 401 NYS2d 894 (3d Dept 1978). 


Purchaser’s Liability 
A purchaser is not liable for the broker’s commission on any contract 
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theory unless the purchaser employs the broker, Grossman v Herman, 
266 NY 249, 194 NE 694 (1935); Parker v Simon, 231 NY 503, 132 NE 
404 (1921); Annot: 30 ALR3d 1395. The obligation to pay a broker’s fee 
does not run with the land and, thus, does not bind the purchaser who 
did not directly contract with the broker, Wharton Associates, Inc. v 
Continental Indus. Capital LLC, 137 AD3d 1753, 29 NYS3d 717 (4th 
Dept 2016). Where the purchaser employs the broker, and the broker- 
age contract does not expressly state that the broker shall have no right 
to commission unless the buyer actually enters into a contract of sale, 
the purchaser’s refusal to contract with a seller willing to contract on 
the purchaser’s terms makes the purchaser liable to the broker for the 
commission the broker would have received from the seller, even if the 
contract or usual practice contemplates that the seller would have paid 
the commission, Westhill Exports, Limited v Pope, 12 NY2d 491, 240 
NYS2d 961, 191 NE2d 447 (1963); Ackman v Taylor, 185 Misc 807, 57 
NYS2d 433 (Sup 1945), aff'd, 269 App Div 1025, 59 NYS2d 375 (1st 
Dept 1945), affd, 296 NY 597, 68 NE2d 881 (1946); Schaechter v 
Regency Properties, Inc., 115 AD2d 981, 497 NYS2d 793 (4th Dept 
1985); D’Angelo, Forrest & Co., Inc. v Franklin United Life Ins. Co., 65 
AD2d 766, 409 NYS2d 784 (2d Dept 1978) (lessee may be liable for 
breaching the contract); Long Island Business Exchange, Inc. v DeLuca, 
58 AD2d 594, 395 NYS2d 244 (2d Dept 1977); Duross Co. v Evans, 22 
AD2d 5738, 257 NYS2d 674 (1st Dept 1965). 


A purchaser incurs tort liability for interference with the contract 
between the seller and the broker who presented the transaction to the 
purchaser when the purchaser wrongfully represents to the seller that 
another broker was the only broker with whom the purchaser dealt, 
Cohen v City Bank Farmers Trust Co., 276 App Div 195, 983 NYS2d 609 
(1st Dept 1949). The purchaser does not incur tort liability for interfer- 
ence with contract by defaulting on his or her contract with the seller, 
Caryl v Greenwald, 21 Misc2d 712, 196 NYS2d 427 (Sup 1960); Annot: 
30 ALR38d 1395. For a charge on interference with contract, see PJl 
3:56. A defaulting purchaser is not required to indemnify the seller for 
payment of a realtor’s commission absent an express agreement to do 
so, Monahan v Lewis, 51 AD3d 1308, 858 NYS2d 812 (3d Dept 2008); 
Blackman De Stefano Real Estate, Inc. v Smith, 157 AD2d 932, 550 
NYS2d 448 (3d Dept 1990). 


Damages 


Damages are computed either on the basis of the agreed rate, or if 
none has been agreed to, then on the basis of reasonable value, Lockhart 
v Hamlin, 190 NY 182, 82 NE 1094 (1907); Sussdorff v Schmidt, 55 NY 
319 (1873); Robert v Berlanti Development Co., 21 AD2d 730, 250 
NYS2d 154 (3d Dept 1964); Rodger v Emigrant Indus. Sav. Bank, 258 
App Div 614, 17 NYS2d 530 (1st Dept 1940). Usually, this is the cus- 
tomary rate in the community at the time when the services were 
rendered, Thomas J. Hayes & Associates, LLC v Brodsky, 101 AD3d 
1560, 957 NYS2d 473 (8d Dept 2012); Kaplon-Belo Associates Inc. v 
Cheng, 258 AD2d 622, 685 NYS2d 768 (2d Dept 1999); see Abrams 
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Realty Corp. v Elo, 279 AD2d 261, 717 NYS2d 603 (1st Dept 2001) Gin 
absence of provision specifying rate, broker should be compensated at 
prevailing, normal and accepted rate). 


Where a principal makes a direct sale in violation of an exclusive 
right to sell agreement, the principal is liable to the broker for the 
agreed-upon commission, regardless of whether the broker would have 
effected the sale, Hammond, Kennedy & Co., Inc. v Servinational, Inc., 
48 AD2d 394, 369 NYS2d 712 (1st Dept 1975); Barnet v Cannizzaro, 3 
AD2d 745, 160 NYS2d 329 (2d Dept 1957); see Solid Waste Institute, 
Inc. v Sanitary Disposal, Inc., 120 AD2d 915, 502 NYS2d 835 (3d Dept 
1986). There appears to be conflicting authority on the measure of dam- 
ages for breach of an exclusive agency agreement. Several cases assert 
that the measure of damages is the fair and reasonable commission the 
broker would have received had the seller not breached the agreement, 
Harper Lawrence, Inc. v Intershoe, Inc., 270 AD2d 8, 703 NYS2d 473 
(1st Dept 2000); Kaplon-Belo Associates Inc. v Cheng, 258 AD2d 622, 
685 NYS2d 768 (2d Dept 1999). However, another case holds that when 
the agreement is for an exclusive agency and the owner permits an- 
other broker to sell, the broker’s damages are measured by the expenses 
the broker incurred and the profits the broker lost on the sale the bro- 
ker would have made, not on the sale made by the other broker, Slattery 
v Cothran, 210 App Div 581, 206 NYS 576 (4th Dept 1924). 


Where the seller cancels the deal after the broker procured a buyer 
ready, willing and able to purchase on the seller’s terms, the broker’s 
damages are measured by the amount the broker would have earned as 
commissions from the purchase had the seller not cancelled the deal, 
Wishnow v Kingsway Estates, Inc., 26 AD2d 61, 270 NYS2d 834 (1st 
Dept 1966). 


Where a contract of sale admits the broker’s performance of ser- 
vices and includes an express promise by the seller to pay the commis- 
sion but the brokerage agreement was not properly signed, the broker is 
entitled to summary judgment on its claim for commissions but the 
brokerage agreement may not be relied upon to establish the commis- 
sion due, Halstead Brooklyn, LLC v 96—98 Baltic, LLC, 49 AD3d 602, 
854 NYS2d 437 (2d Dept 2008). 


In real estate transactions, the value of a broker’s services are 
routinely measured as a percentage of the sale price rather than the 


number of hours expended on brokering the deal, Thomas J. Hayes & 
Associates, LLC v Brodsky, 101 AD3d 1560, 957 NYS2d 473 (3d Dept 
2012). 
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(3) To DEcEDENT 


PJI 4:32. Contracts for Services—Action for Services 
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Rendered—To Decedent 


Plaintiff AB seeks to recover for services as 
(housekeeper, nurse) performed for EF before (his, 
her) death. Defendant CD, (executor, administra- 
tor) of EF’s estate, says that whatever services 
were provided were furnished without expecta- 
tion of payment. CD further denies that there was 
any understanding or agreement between AB and 
EF that AB would be paid. 


In order to recover AB must establish by a fair 
preponderance of the credible evidence that there 
was an agreement, express or implied, between AB 
and EF for such services. Because (he, she) is now 
dead, EF cannot testify about the alleged 
agreement. Therefore, the law does not permit AB 
to testify about any transactions or conversations 
that may have taken place between AB and EF in 
connection with the alleged agreement. You may 
draw no inference against AB from the fact that 
(he, she) did not testify concerning the alleged 
agreement and you are not permitted to speculate 
what AB’s testimony would have been, had the law 
permitted (him, her) to testify. In deciding what 
evidence in AB’s favor you will accept and what 
weight you will give to it, you may consider the 
fact that EF is dead and cannot testify. Therefore, 
the evidence submitted by AB must be clear 
enough to convince you that there was an agree- 
ment, express or implied. 


You may find that there was an express agree- 
ment if you find that AB and EF agreed that AB 
would act as (housekeeper, nurse) for EF and that 
AB would be paid for doing so. If you find that 
there was such an agreement and that it included 
agreement on the rate at which AB was to be paid, 
then that rate will determine the amount that AB 
can recover. It is not essential, however, that there 
was an agreement as to rate, for in the absence of 
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agreement as to rate the law will imply that pay- 
ment was to be at such rate as constituted the rea- 
sonable value of the services provided. 


You may find that there was an implied agree- 
ment if you find that AB did in fact serve EF as 
(housekeeper, nurse) and that EF accepted those 
services under circumstances from which you find 
it reasonable to infer that AB expected to be paid 
for the services and that EF expected to pay for 
them. If you find that there was such an agreement 
then the law will imply that payment was to be at 
such rate as constituted the reasonable value of 
the services provided. 


What is essential in either case is that the ser- 
vices were provided and accepted with the expec- 
tation that they would be charged and paid for. In 
deciding whether that fact has been established 
you should consider whether under all of the cir- 
cumstances, including the nature of the services 
provided, the relationship by (blood, marriage, 
friendship) between AB and EF, and the financial 
circumstances of AB and EF, it was more natural 
that the services would be provided free or that 
they would have been provided for compensation. 
You may also take into consideration when AB first 
presented a bill or claim for (his, her) services (to 
EF, against EF’s estate) and, if you find that claim 
was not made until after EF’s death, whether AB 
has offered a reasonable explanation for not hav- 
ing presented a bill or made a claim earlier than 
(he, she) did. 


If you find that no services were provided, or 
that such services as AB provided to EF were 
provided without expectation of pay, or simply in 
the expectation of receiving a bequest in EF’s will, 
you will find for CD. If you find that AB’s services 
were provided and accepted with the expectation 
that they would be charged and paid for, you will 
find for AB and you will proceed to consider the 
question of damages. 


The fact that I charge you on the law of dam- 
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ages should not be taken as an indication that you 
should find for AB. First you must decide whether 
AB is entitled to recover. Only if you find that (he, 
she) is entitled to recover will you consider the 
measure of damages. 


If you find that there was an express agree- 
ment between AB and EF concerning the rate at 
which AB was to be paid, then AB’s damages must 
be fixed by you on the basis of that agreement. AB 
claims that the agreement was that (he, she) was 
to be compensated at the rate of $. . . per (week, 
month) and that (he, she) rendered services for 
[number] months. If you find that there was an 
express agreement you will award AB that sum ar- 
rived at by multiplying the number of (weeks, 
months) that you find (he, she) worked by the rate 
of compensation that you find was agreed upon. If 
you find that no rate of compensation was agreed 
upon then you will decide from the evidence that 
you have heard the reasonable value of AB’s ser- 
vices in the community during the time you find 
AB provided those services to EF and award AB 
that sum arrived at by multiplying the rate thus 
fixed by the number of (weeks, months) that you 
find AB provided service. 


Comment 


Based on Robinson v Munn, 238 NY 40, 143 NE 784 (1924); McKeon 
v Van Slyck, 223 NY 392, 119 NE 851 (1918); Ulrich v Ulrich, 1386 NY 
120, 32 NE 606 (1892); Matter of Adams’ Estate, 1 AD2d 259, 149 
NYS2d 849 (4th Dept 1956), aff'd, 2 NY2d 796, 159 NYS2d 698, 140 
NE2d 549 (1957); and see Annot: 94 ALR3d 552. 


The burden on plaintiff is to establish his or her claim by a fair 
preponderance of the evidence, McKeon v Van Slyck, 223 NY 392, 119 
NE 851 (1918); see 41 NYJur2d, Decedents’ Estates § 1639. However, in 
McKeon, the Court of Appeals stated that “in determining whether the 
preponderance exists, the triers of the facts must not forget that death 
has sealed the lips of the alleged promisor. They may reject evidence in 
such circumstances which might satisfy them if the promisor were 
living. They must cast in the balance the evidence offered upon the one 
side and the opportunities for disproof upon the other. They may, 
therefore, be properly instructed that to make out a preponderance, the 
evidence should be clear and convincing.” Many other decisions have 
cited this language, see Ward v New York Life Ins. Co., 225 NY 314, 
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122 NE 207 (1919); First Nat. Bank of Lockhaven v Fitzpatrick (State 
Report Title: Matter of Kelsey), 29 AD2d 450, 289 NYS2d 314 (4th Dept 
1968), affd, 26 NY2d 792, 309 NYS2d 219, 257 NE2d 663 (1970); Glasberg 
v Krauss, 24 AD2d 425, 260 NYS2d 570 (1st Dept 1965) (error not to 
instruct the jury more fully regarding burden of proof); Matter of 
Freeman’s Will, 23 Misc2d 846, 201 NYS2d 735 (Sur 1960); compare 
Matter of Hawthorne, 31 AD2d 426, 298 NYS2d 522 (4th Dept 1969), 
discussing the requirement for “entirely satisfactory evidence” in 
paternity suits. Consistent with McKeon, the pattern charge incorpo- 
rates the preponderance of the evidence standard but advises the jury 
that in view of the fact that the person for whom the services were al- 
legedly provided is dead, the evidence submitted by the plaintiff must 
be clear enough to convince the jury that there was an agreement. 


It should be noted, however, that where the parties are related, the 
pattern charge may need to be modified by changing the first sentence 
of the second paragraph to reflect a clear and convincing standard. 
Thus, in Matter of Estate of Wilson, 178 AD2d 996, 579 NYS2d 779 (4th 
Dept 1991), involving a claim for services allegedly rendered by a son to 
his mother, the Court held that the claimant must demonstrate by 
“clear, convincing and satisfactory evidence” that there was an agree- 
ment, express or implied, that the services would be compensated; see 
22A NYJur2d Contracts §§ 628, 629, 633. Similarly, in Matter of Estate 
of Barr, 252 AD2d 875, 676 NYS2d 323 (3d Dept 1998), involving a 
claim for services allegedly rendered by the niece and nephew of the 
decedent’s husband, the Court stated that where the parties are re- 
lated, it is presumed that the services were rendered in consideration of 
love and affection without expectation of payment, which presumption 
can only be rebutted by clear and convincing evidence that there was an 
agreement. As discussed later, the jury should not be charged regarding 
presumptions, Ulrich v Ulrich, 136 NY 120, 32 NE 606 (1892). 


Whichever formulation is used, the claimant has no burden to prove 
that he or she was not paid since payment is an affirmative defense, 
Lerche v Brasher, 104 NY 157, 10 NE 58 (1887); Matter of O’Neil’s 
Estate, 20 AD2d 741, 246 NYS2d 892 (3d Dept 1964); Matter of 
Ruppert’s Estate, 265 App Div 871, 38 NYS2d 38 (2d Dept 1942); Matter 
of Barry’s Estate, 250 App Div 814, 294 NYS 264 (3d Dept 1937). 


The Dead Man’s Statute (CPLR 4519) prevents claimant from 
testifying on his or her own behalf not only as to communications be- 
tween claimant and decedent but also as to services rendered and the 
time spent in rendering them, Matter of O’Neil’s Estate, 20 AD2d 741, 
246 NYS2d 892 (3d Dept 1964). The pattern charge assumes that 
claimant’s testimony has been excluded. Claimant’s incompetency may 
be waived (1) by the personal representative failing to object, Hamar v 
Isachsen, 58 AD2d 988, 397 NYS2d 485 (4th Dept 1977); see Re Estate 
of Sylvestri, 57 AD2d 558, 393 NYS2d 82; (2) by the personal represen- 
tative testifying in his or her own behalf concerning the subject matter 
of the claim, Matter of Wood’s Estate, 52 NY2d 139, 486 NYS2d 850, 
418 NE2d 365 (1981); or (3) when deceased’s testimony is preserved in 
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an examination before trial, the claimant may make his or her own 
testimony admissible by first reading in the deceased’s deposition 
testimony, Ward v Kovacs, 55 AD2d 391, 390 NYS2d 931 (2d Dept 1977). 
The pattern charge does not, however, inform the jury that the 
claimant’s incompetence to testify may be waived. Since the policy of 
the statute is protection against fraudulent claims rather than protec- 
tion of confidential communications, it is doubtful that any inference 
can be drawn from defendant’s failure to waive, see PJI 1:76. Where 
there has been a waiver, the second paragraph of the pattern charge 
must be modified accordingly. Under the statute, introduction of 
documentary evidence signed by the decedent is permitted so long as 
the document is authenticated by a source other than an interested 
witness’s testimony concerning a transaction or communication with 
the deceased, Miller v Lu-Whitney, 61 AD3d 10438, 876 NYS2d 211 (3d 
Dept 2009); Matter of Thompson, 30 AD3d 154, 816 NYS2d 441 (1st 
Dept 2006); Acevedo v Audubon Management, Inc., 280 AD2d 91, 721 
NYS2d 332 (1st Dept 2001). Furthermore, the statute does not prohibit 
an interested party from testifying against his or her own interest, 
Miller v Lu-Whitney, supra. 


The Statute of Frauds provides that an agreement will not be 
recognized or enforced if it is not in writing and subscribed by the party 
to be charged when the agreement by its terms is not to be performed 
within one year from its making or is not to be completed before the end 
of a lifetime, General Obligations Law § 5-701(a)(1), or is a contract to 
bequeath property or make a testamentary provision of any kind, EPTL 
13-2.1(a)(2); American Committee for Weizmann Institute of Science v 
Dunn, 10 NY38d 82, 854 NYS2d 89, 883 NE2d 996 (2008). EPTL 13- 
2.1(a)(2) reflects the well-settled precept that “the freedom of testation 
is a jealously guarded right, and any promise to restrict that right must 
be analyzed closely for fraud,” id. Because a will is ambulatory in nature 
and because a testator has the right to freely revoke a will until death, 
an agreement not to revoke a prior will demands indisputable evidence, 
id; see Matter of Estate of Hennel, 133 AD3d 1120, 20 NYS3d 460 (3d 
Dept 2015), rev’d, 29 NY3d 487, 58 NYS3d 271, 80 NE8d 1017 (2017) 
(clear and unambiguous evidence required). Thus, a petitioner seeking 
to enforce an alleged testamentary promise must show that the promise 
was made and understood not as a mere expression of intention, but 
rather as an assumption of a binding obligation in consideration for 
petitioner’s performance of a stipulated act, Matter of Estate of Hennel, 
supra. 


General Obligations Law § 5-701(a)(1) and EPTL 13-2.1(a)(2) bar 
recovery on any oral agreement to pay claimant by making a bequest in 
his or her favor, Matter of Estate of Hennel, 29 NY3d 487, 58 NYS3d 
271, 80 NE38d 1017 (2017); Dombrowski v Somers, 41 NY2d 858, 393 
NYS2d 706, 362 NE2d 257 (1977); Matter of Adams’ Estate, 1 AD2d 
259, 149 NYS2d 849 (4th Dept 1956), aff'd, 2 NY2d 796, 159 NYS2d 
698, 140 NE2d 549 (1957), even though the promisee has fully 
performed, Matter of Estate of Hennel, supra, but do not bar an action 
on express contract for the rendition of services for less than a lifetime, 
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or in quantum meruit for the services rendered, even though compensa- 
tion be not in fact paid during decedent’s lifetime, Matter of Adams’ 
Estate, supra; Matter of Sypian’s Will, 114 NYS2d 587 (Sur 1952), affd, 
281 App Div 1072, 122 NYS2d 419 (4th Dept 1953); Sawyer v Wilcox’ 
Estate, 16 Misc2d 429, 184 NYS2d 673 (Sur 1959); Matter of McGrath’s 
Estate, 71 NYS2d 853 (Sur 1947); see Dombrowski v Somers, 41 NY2d 
858, 393 NYS2d 706, 362 NE2d 257 (1977); Burns v McCormick, 233 
NY 230, 232, 185 NE 273 (1922). For an action on express contract to 
perform services for less than a lifetime the pattern charge may be 
adapted; for an action on quantum meruit PJI 4:30 may be adapted. 


The evidence must be such as naturally to lead to the inference 
that the services were rendered and accepted with the expectation that 
they would be charged and paid for, Robinson v Munn, 238 NY 40, 143 
NE 784 (1924); Matter of McGrath’s Estate, 71 NYS2d 853 (Sur 1947). 
Rendition of services in the expectation of a bequest belies a contract, 
id; Matter of Adams’ Estate, 1 AD2d 259, 149 NYS2d 849 (4th Dept 
1956), affd, 2 NY2d 796, 159 NYS2d 698, 140 NE2d 549 (1957); Matter 
of Zimmer’s Will, 77 NYS2d 872 (Sur 1948), affd, 274 App Div 1024, 86 
NYS2d 479 (4th Dept 1948); Matter of Lochmuller’s Estate, 67 NYS2d 
598 (Sur 1946), aff'd, 273 App Div 759, 75 NYS2d 653 (1st Dept 1947); 
Matter of Jenkins’ Estate, 102 NYS2d 597 (Sur 1950), n o r. The fact 
that no bill was rendered during decedent’s lifetime or until after claim- 
ant had learned what provision was made for him or her in decedent’s 
will is evidence from which the jury may conclude that there was no 
contract, Robinson v Munn, supra; Matter of Adams’ Estate, supra; 
Matter of Hanley’s Estate, 18 AD2d 746, 235 NYS2d 700 (3d Dept 1962); 
Matter of Post’s Estate, 1832 NYS2d 422 (Sur 1954), affd, 284 App Div 
927, 184 NYS2d 503 (3d Dept 1954); Matter of Mulderig’s Estate, 196 
Misc 915, 93 NYS2d 409 (Sur 1949); Matter of Long’s Estate, 144 Misc 
181, 259 NYS 112 (Sur 1932), but the fact that no bill was submitted is 
not conclusive, Matter of Hughes’ Will, 229 App Div 614, 243 NYS 476 
(3d Dept 1930); Matter of Sypian’s Will, 114 NYS2d 587 (Sur 1952), 
affd, 281 App Div 1072, 122 NYS2d 419 (4th Dept 1953). 


Other factors to be considered are the financial condition of both 
the claimant and decedent, Matter of Long’s Estate, 144 Misc 181, 259 
NYS 112 (Sur 1932); Matter of Jones’ Estate, 70 NYS2d 739 (Sur 1947), 
n or, the nature of the claim, Matter of Long’s Estate, supra, and the 
relationship between the parties, especially when they are members of 
the same household, whether as siblings, Matter of Schultz’ Estate, 18 
Misc2d 1012, 188 NYS2d 144 (Sur 1959); Matter of Long’s Estate, supra; 
Matter of Mason’s Will, 134 Misc 902, 286 NYS 720 (Sur 1929), uncle 
and niece, Matter of Adams’ Estate, 1 AD2d 259, 149 NYS2d 849 (4th 
Dept 1956), affd, 2 NY2d 796, 159 NYS2d 698, 140 NE2d 549 (1957), 
cousins, Matter of Post’s Estate, 132 NYS2d 422 (Sur 1954), aff'd, 284 
App Div 927, 184 NYS2d 503 (3d Dept 1954), in-laws, Matter of Albin’s 
Estate, 35 Misc2d 322, 230 NYS2d 750 (Sur 1962); Matter of Mulderig’s 
Estate, 196 Misc 915, 93 NYS2d 409 (Sur 1949), godparent and child, 
Lewis v Stevenson, 275 App Div 655, 86 NYS2d 407 (1st Dept 1949), 
aff'd, 301 NY 797, 96 NE2d 95 (1950), or simply as intimate friends, 
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Matter of Green’s Estate, 247 App Div 540, 288 NYS 249 (4th Dept 
1936); Matter of Lochmuller’s Estate, 67 NYS2d 598 (Sur 1946), affd, 
273 App Div 759, 75 NYS2d 653 (1st Dept 1947); Annot: 94 ALR3d 552. 
Many of the cases speak of a presumption arising from relationship that 
the services were gratuitously rendered, see e.g. Matter of Estate of 
Wilson, 178 AD2d 996, 579 NYS2d 779 (4th Dept 1991); Matter of Long’s 
Estate, supra, but it seems clear that relationship simply negates the 
inference of implied contract arising from proof of rendition and accep- 
tance of service, because in view of the relationship it is natural that 
the services should be rendered without pay, Robinson v Munn, 238 NY 
40, 143 NE 784 (1924); Matter of Adams’ Estate, supra. In any event, it 
has been held error to charge that relationship creates a presumption, 
Ulrich v Ulrich, 1386 NY 120, 32 NE 606 (1892); see Kelley v Galina- 
Bouquet, Inc., 155 AD2d 96, 552 NYS2d 305 (1st Dept 1990), and the 
pattern charge therefore mentions relationship simply as one circum- 
stance to be considered in determining what inference should be drawn. 


When claimant is regularly employed by decedent, or is paid room 
and board by decedent, claimant must show that the services for which 
claim is made are distinct and of such nature that it would be unrea- 
sonable for decedent to assume that they were rendered without 
expectation of additional pay, Robinson v Munn, 238 NY 40, 143 NE 
784 (1924); Matter of Zimmer’s Will, 77 NYS2d 872 (Sur 1948), affd, 
274 App Div 1024, 86 NYS2d 479 (4th Dept 1948); Matter of Lochmuller’s 
Estate, 67 NYS2d 598 (Sur 1946), aff'd, 273 App Div 759, 75 NYS2d 653 
(1st Dept 1947); Matter of Jenkins’ Estate, 102 NYS2d 597 (Sur 1950); 
Matter of Jones’ Estate, 70 NYS2d 739 (Sur 1947), and in such a case 
the pattern charge must be modified accordingly. Similarly, from proof 
that claimant gave decedent a promissory note, an inference arises that 
decedent was not indebted to claimant at that time, but the inference 
may, of course, be overcome, Matter of Wood’s Will, 207 App Div 41, 201 
NYS 716 (4th Dept 1923). However, when all that the evidence shows is 
that decedent and claimant were social companions and that claimant 
voluntarily did some chores for decedent, the complaint or claim should 
be dismissed, Matter of Riccio’s Estate, 24 AD2d 483, 260 NYS2d 708 
(2d Dept 1965). 


From rendition and acceptance of services the law will imply an 
agreement to pay reasonable value, Matter of Adams’ Estate, 1 AD2d 
259, 149 NYS2d 849 (4th Dept 1956), affd, 2 NY2d 796, 159 NYS2d 
698, 140 NE2d 549 (1957); Matter of Hanley’s Estate, 18 AD2d 746, 235 
NYS2d 700 (8d Dept 1962); Baumgarten v Lafayette Nat. Bank of 
Brooklyn in New York, 253 App Div 916, 2 NYS2d 561 (2d Dept 1938). 


An unmarried couple living together are free to contract with each 
other in relation to personal services, including domestic services, and 
there is no requirement that such a contract be in writing, Morone v 
Morone, 50 NY2d 481, 429 NYS2d 592, 413 NE2d 1154 (1980); Matter 
of Gorden’s Estate, 8 NY2d 71, 202 NYS2d 1, 168 NE2d 239 (1960); see 
Dee v Rakower, 112 AD3d 204, 976 NYS2d 470 (2d Dept 2018). 
However, New York does not recognize an implied contract to pay for 
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personal services between unmarried cohabitants, Morone v Morone, 
supra. An implied contract to pay for domestic services was found where 
the parties, although involved in a romantic relationship, were not liv- 
ing together, Moors v Hall, 143 AD2d 336, 5382 NYS2d 412 (2d Dept 
1988). 


Reasonable value must be proved, although the cases recognize 
that evidence with respect to the precise services may not be available 
and that common sense evidence may have to be accepted, Matter of 
Harvey’s Will, 15 AD2d 834, 224 NYS2d 767 (3d Dept 1962); Matter of 
Taylor’s Estate, 206 Misc 69, 132 NYS2d 686 (Sur 1954). Evidence of 
the reasonable value of similar services in the community is admissible, 
Clark v King, 284 App Div 867, 134 NYS2d 117 (4th Dept 1954). Absent 
some evidence of the nature, duration and value of the services, the 
complaint must be dismissed, Matter of Dawkins’ Estate, 201 Misc 451, 
112 NYS2d 124 (Sur 1952); Matter of Bluford’s Estate, 201 Misc 138, 
108 NYS2d 742 (Sur 1951); see Liggins v Corse, 253 App Div 723, 300 
NYS 171 (2d Dept 1937), affd, 277 NY 678, 14 NE2d 387 (1938) (absence 
of evidence concerning reasonable value not fatal where no exception 
taken to charge that jury could fix reasonable value). However, the jury 
may not, in fixing reasonable value, take into consideration decedent’s 
wealth, Platt v Hollands, 85 App Div 231, 83 NYS 556 (3d Dept 1903); 
see Wilson v Onondaga Radio Broadcasting Corp., 175 Misc 389, 23 
NYS2d 654 (Sup 1940), and it may, therefore, be necessary when evi- 
dence of the financial condition of decedent comes in on the issue 
whether there was agreement to pay for the service, to instruct the jury 
that that evidence may be considered only on that issue and may not be 
considered in fixing reasonable value. 


When claimant has been left a legacy and there is evidence from 
which the jury could conclude that the legacy was intended as partial 
payment of the amount due claimant for services rendered, the jury 
should be charged that if it finds that the legacy was so intended, it 
should reduce the award to plaintiff by the amount of the legacy, see 
Reynolds v Robinson, 64 NY 589 (1876); Robinson v Munn, 206 App Div 
576, 201 NYS 655 (8d Dept 1923), rev’d on other grounds, 238 NY 40, 
143 NE 784 (1924); Matter of Mason’s Will, 134 Misc 902, 2836 NYS 720 
(Sur 1929). 
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(1) Puysician/ATTORNEY/ARCHITECT/ACCOUNTANT 


PJI 4:35. Contracts for Services—Action for Breach of 
Contract to Render Services—Physician/Other 
Professionals 


A physician who agrees (to perform an opera- 
tion in a particular manner, to produce a particu- 
lar result) and fails to do so is liable for the return 
of any fee paid to (him, her) and for other damages 
which naturally result from (his, her) failure to 
carry out (his, her) promise. Plaintiff (AB) claims 
that before (he, she) consented to have defendant 
(CD) perform the procedure on (him, her), CD 
promised that (/state the promise on which the action is 
based, such as:—/] the procedure would be done 
without external incision, AB’s hand would be one 
hundred percent perfect). CD denies that any such 
promise was made. 


You must decide from the evidence that you 
have heard what the agreement between AB and 
CD was. If you find that CD did not (promise to 
perform the procedure without external incision, 
guarantee that AB’s hand would be perfect after 
the operation) or that although CD did so (prom- 
ise, guarantee), CD carried out the promise, you 
will find for CD. If you find that CD did make such 
a (promise, guarantee) and that (CD made an 
external incision, the hand was not perfect after 
the operation), you will find for AB. 


Comment 


Based on Robins v Finestone, 308 NY 543, 127 NE2d 330 (1955); 
Frankel v Wolper, 181 App Div 485, 169 NYS 15 (2d Dept 1918), affd, 
228 NY 582, 127 NE 913 (1920); Romatowski v Hitzig, 227 AD2d 870, 
643 NYS2d 686 (3d Dept 1996); Nicoleau v Brookhaven Memorial Hosp. 
Center, 201 AD2d 544, 607 NYS2d 703 (2d Dept 1994); Bobrick v 
Bravstein, 116 AD2d 682, 497 NYS2d 749 (2d Dept 1986); Colvin v 
Smith, 276 App Div 9, 92 NYS2d 794 (3d Dept 1949); Hirsch v Safian, 
257 App Div 212, 12 NYS2d 568 (1st Dept 1939); Keating v Perkins, 
250 App Div 9, 293 NYS 197 (1st Dept 1937); Frank v Maliniak, 232 
App Div 278, 249 NYS 514 (1st Dept 1931); and 70 CJS Physicians and 
Surgeons §§ 37-39. 
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Actions for breach of contract have also been sustained against ac- 
countants, MTG Enterprises, Inc. v Berkowitz, 182 AD2d 388, 582 
NYS2d 130 (1st Dept 1992), architects, Sears, Roebuck & Co. v Enco 
Associates, Inc., 43 NY2d 389, 401 NYS2d 767, 372 NE2d 555 (1977); 
Brushton-Moira Cent. School Dist. v Alliance Wall Corp., 195 AD2d 
801, 600 NYS2d 511 (3d Dept 1993); Board of Educ. of Hudson City 
School Dist. v Sargent, Webster, Crenshaw & Folley, 146 AD2d 190, 
539 NYS2d 814 (3d Dept 1989) (architect’s failure to achieve a particu- 
lar promised result or architect’s deviation from accepted professional 
standards may constitute breach of contract), attorneys, Application of 
Geller, 232 App Div 578, 251 NYS 125 (1st Dept 1931), affd, 259 NY 
544, 182 NE 173 (1932); Saveca v Reilly, 111 AD2d 493, 488 NYS2d 876 
(83d Dept 1985); Carpenter v Weichert, 51 AD2d 817, 379 NYS2d 191 
(3d Dept 1976); Boecher v Borth, 51 AD2d 598, 377 NYS2d 781 (3d 
Dept 1976); Hamilton v Dannenberg, 239 App Div 155, 267 NYS 156 
(1st Dept 1933); Lindner v Eichel, 34 Misc2d 840, 232 NYS2d 240 (Sup 
1962), aff'd, 17 AD2d 735, 233 NYS2d 238 (1st Dept 1962); see Becker v 
Julien, Blitz & Schlesinger, P. C., 66 AD2d 674, 411 NYS2d 17 (1st 
Dept 1978) (there “may be” breach of contract if a particular attorney 
does not try the case), and hospitals, Roche v St. John’s Riverside 
Hospital, 96 Misc 289, 160 NYS 401 (Sup 1916), affd, 176 App Div 885, 
161 NYS 1148 (2d Dept 1916); Calamari v Mary Immaculate Hospital, 3 
Misc2d 780, 155 NYS2d 552 (Sup 1956). 


A breach of contract in relation to the rendition of medical services 
by a physician requires an express special promise to effect a cure or to 
accomplish some definite result, Robins v Finestone, 308 NY 543, 127 
NE2d 330 (1955); Catapano v Winthrop University Hosp., 19 AD3d 355, 
796 NYS2d 158 (2d Dept 2005) (provisions of “Patient’s Bill of Rights” 
do not furnish basis for breach of contract claim); Abbondandolo v 
Hitzig, 282 AD2d 224, 724 NYS2d 26 (1st Dept 2001); Nicoleau v 
Brookhaven Memorial Hosp. Center, 201 AD2d 544, 607 NYS2d 703 (2d 
Dept 1994); McCarthy v Berlin, 178 AD2d 584, 578 NYS2d 839 (2d Dept 
1991); Mitchell v Spataro, 89 AD2d 599, 452 NYS2d 646 (2d Dept 1982); 
Monroe v Long Island College Hospital, 84 AD2d 576, 443 NYS2d 433 
(2d Dept 1981). Similarly, as to attorneys, there must be a promise to 
perform and no subsequent performance or an undertaking by the at- 
torney to discharge a specific task and a failure to do so, Saveca v Reilly, 
111 AD2d 493, 488 NYS2d 876 (3d Dept 1985). An attorney cannot be 
held liable to a third party for actions undertaken on behalf of a client 
absent fraud, collusion or a malicious or tortious act, State v Poulson, 
26 AD3d 650, 810 NYS2d 523 (38d Dept 2006). 


Whether a special promise was in fact made is ordinarily a question 
for the jury, Romatowski v Hitzig, 227 AD2d 870, 643 NYS2d 686 (3d 
Dept 1996); see Semel v Culliford, 120 AD2d 901, 502 NYS2d 819 (3d 
Dept 1986), unless the retainer agreement expressly disavows any 
specific promises, Pacesetter Communications Corp. v Solin & Breindel, 
P.C., 150 AD2d 232, 541 NYS2d 404 (1st Dept 1989). Proof of the agree- 
ment and failure to perform it is all that is required to make out a 
cause of action, Colvin v Smith, 276 App Div 9, 92 NYS2d 794 (3d Dept 
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1949); Keating v Perkins, 250 App Div 9, 293 NYS 197 (1st Dept 1937); 
Lindner v Eichel, 34 Misc2d 840, 232 NYS2d 240 (Sup 1962), affd, 17 
AD2d 735, 233 NYS2d 238 (1st Dept 1962). Why the failure occurred is 
immaterial, Lindner v Eichel, supra, as is evidence that the defendant 
used the highest possible professional skill, see Safian v Aetna Life Ins. 
Co., 260 App Div 765, 24 NYS2d 92 (1st Dept 1940), affd, 286 NY 649, 
36 NE2d 692 (1941). Consequently, expert testimony is not necessary to 
make out a prima facie case. However, in Brushton-Moira Cent. School 
Dist. v Alliance Wall Corp., 195 AD2d 801, 600 NYS2d 511 (3d Dept 
1993), the Court held that evidence of an architect’s failure to exercise 
due and reasonable care may be introduced, through expert testimony, 
to establish breach of contract. A verdict for defendant in a malpractice 
action is not res judicata as to a breach of contract action, in view of the 
dissimilarity of the two actions, Colvin v Smith, 276 App Div 9, 92 
NYS2d 794 (3d Dept 1949). 


Damages 


Only those damages which naturally and directly flow from the 
breach of contract can be recovered, Hirsch v Safian, 257 App Div 212, 
12 NYS2d 568 (1st Dept 1939). Damages for breach of contract to 
perform services include recovery of the amount paid on the contract, 
the cost of nurses and medicines involved and other damages flowing 
from the breach, Frankel v Wolper, 181 App Div 485, 169 NYS 15 (2d 
Dept 1918), aff'd, 228 NY 582, 127 NE 913 (1920); see Robins v 
Finestone, 308 NY 5438, 127 NE2d 330 (1955). Damages for pain and 
suffering are not recoverable in a contract action, Frankel v Wolper, 
supra; Semel v Culliford, 120 AD2d 901, 502 NYS2d 819 (3d Dept 1986); 
nor are damages for operations to alleviate pain that flows from 
plaintiffs disability rather than defendant’s failure to cure it as agreed, 
Frankel v Wolper, supra. 


In a breach of contract claim against attorneys for failure to perform 
certain legal services, consequential damages include fees paid to retain 
alternate counsel to perform services for which defendants were 
originally retained, Affiliated Credit Adjustors, Inc. v Carlucci & Legum, 
139 AD2d 611, 527 NYS2d 426 (2d Dept 1988). 


Statute of Limitations 


In malpractice actions against lawyers, accountants, architects and 
other non-medical professionals, a three year statute of limitations 
governs regardless of whether the underlying theory is based on contract 
or tort, CPLR 214(6); see EBC I, Inc. v Goldman Sachs & Co., 7 AD3d 
418, 777 NYS2d 440 (1st Dept 2004), mod on other grounds, 5 NY3d 11, 
799 NYS2d 170, 832 NE2d 26 (2005) (investment bankers are 
professionals). CPLR 214(6) does not apply to insurance agents or 
brokers, who are not considered professionals within the meaning of the 
statute, Chase Scientific Research, Inc. v NIA Group, Inc., 96 NY2d 20, 
725 NYS2d 592, 749 NE2d 161 (2001); Pike v New York Life Ins. Co., 
72 AD3d 1043, 901 NYS2d 76 (2d Dept 2010). The continuous represen- 
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tation doctrine tolling the statute of limitations is available only in 
cases involving defendants who are professionals, id. This legislation is 
intended to overrule the Court of Appeals decision in Santulli v Englert, 
Reilly & McHugh, P.C., 78 NY2d 700, 579 NYS2d 324, 586 NE2d 1014 
(1992), which applied the six year statute of limitations period for breach 
of contract claims for legal malpractice. The statute does not apply to 
bar actions commenced prior to its effective date (September 4, 1996), 
Vogel v Lyman, 246 AD2d 422, 668 NYS2d 162 (1st Dept 1998); Ruffolo 
v Garbarini & Scher, P.C., 239 AD2d 8, 668 NYS2d 169 (1st Dept 1998). 
The statute applies not only to causes of action accruing after its effec- 
tive date but also to previously accrued claims not yet interposed by 
that date, Brothers v Florence, 95 NY2d 290, 716 NYS2d 367, 739 NE2d 
733 (2000). However, the Court of Appeals has provided a one-year 
grace period for previously accrued claims which would have been 
extinguished immediately upon the statute’s effective date, Brothers v 
Florence, supra. Therefore, nonmedical malpractice plaintiffs im- 
mediately barred as of the September 4, 1996 effective date of the 
amendment will have the shorter of either the remaining time under 
the former six-year limitations period or one year from the amendment’s 
effective date in which to commence their actions, id. 


In claims against physicians, the six year statute of limitations for 
breach of contract does not apply in actions based on malpractice or 
negligent acts or omissions to act, Scalisi v New York University Medical 
Center, 24 AD3d 145, 805 NYS2d 62 (1st Dept 2005); Catapano v 
Winthrop University Hosp., 19 AD8d 355, 796 NYS2d 158 (2d Dept 
2005); Mitchell v Spataro, 89 AD2d 599, 452 NYS2d 646 (2d Dept 1982). 
The six year statute of limitations for breach of contract claims against 
physicians applies only where the plaintiff establishes that the physi- 
cian guaranteed a certain result or promised a certain treatment, see 
Robins v Finestone, 308 NY 5438, 127 NE2d 330 (1955); Scalisi v New 
York University Medical Center, supra; Nicoleau v Brookhaven 
Memorial Hosp. Center, 201 AD2d 544, 607 NYS2d 703 (2d Dept 1994); 
McCarthy v Berlin, 178 AD2d 584, 578 NYS2d 839 (2d Dept 1991); 
Mitchell v Spataro, supra; Monroe v Long Island College Hospital, 84 
AD2d 576, 443 NYS2d 433 (2d Dept 1981). Thus, what period of limita- 
tions applies in actions against physicians depends on the nature of the 
claim. If the action is predicated on breach of the implied in law contract 
to perform according to the standards of the profession or to use due 
care, it is regarded as essentially an action for malpractice and the two 
and one half year statute of limitations is applied, CPLR 214-a, see 
Gautieri v New Rochelle Hospital Ass’n, 4 AD2d 874, 166 NYS2d 934 
(2d Dept 1957), aff'd, 5 NY2d 952, 183 NYS2d 803, 157 NE2d 172 (1959); 
Klein v Parke-Bernet Galleries, Inc., 21 AD2d 772, 250 NYS2d 656 (1st 
Dept 1964); Carr v Lipshie, 8 AD2d 330, 187 NYS2d 564 (1st Dept 
1959), aff'd, 9 NY2d 983, 218 NYS2d 62, 176 NE2d 512 (1961); Glens 
Falls Ins. Co. v Reynolds, 3 AD2d 686, 159 NYS2d 95 (3d Dept 1957); 
Hertgen v Weintraub, 29 Misc2d 396, 215 NYS2d 379 (Sup 1961). When, 
however, the action is based not on an implied in law contract to exercise 
due care, but on an express contract to produce a particular result, or 
follow a particular method, or produce the result within a specified 
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time, the six year contract limitation period applies, see Robins v 
Finestone, supra; Nicoleau v Brookhaven Memorial Hosp. Center, supra; 
McCarthy v Berlin, supra; Mitchell v Spataro, supra; Monroe v Long 
Island College Hospital, supra. 


Miscellaneous 


New York does not recognize a cause of action for breach of war- 
ranty for the performance of services, including services performed in a 
hospital setting, Dobisky v Rand, 248 AD2d 903, 670 NYS2d 606 (3d 
Dept 1998), or by a physician, Verra v Koluksuz, 74 AD2d 932, 426 
NYS2d 151 (3d Dept 1980); Sala v Tomlinson, 73 AD2d 724, 422 NYS2d 
506 (8d Dept 1979). 


368 


CoNnTRACTS PJI 4:40 


2. WARRANTY 


PJI 4:40. Contracts—Warranty—Implied Warranty of 
Fitness for a Particular Purpose 


Plaintiff AB is suing defendant CD for damages 
that AB claims (he, she, it) sustained because the 
(/state basis of defendant’s claim as:—/ machine) that 
AB bought from CD was not fit for the purpose for 
which AB bought it. 


When a seller of a product has reason to know 
that the buyer wants the product for a particular 
purpose and is relying upon the seller’s skill or 
judgment that the product will be satisfactory for 
that purpose, the law implies that an actual prom- 
ise was made by the seller to the buyer that the 
product will be fit for the purpose for which the 
buyer wants it. If it turns out that the product is 
not fit for the buyer’s purpose and the buyer 
sustains damages as a result, (he, she, it) may re- 
cover those damages provided (he, she, it) notifies 
the seller within a reasonable time after the buyer 
discovers, or should have discovered, that the 
product is not fulfilling that purpose. 


AB has the burden of proving six elements: 
first, that AB purchased the (machine) for a partic- 
ular purpose; second, that CD knew or had reason 
to know that AB wanted the (machine) for a par- 
ticular purpose; third, that AB justifiably relied on 
CD’s skill or judgment in buying the (machine); 
fourth, that CD knew that AB was relying on CD; 
fifth, that the (machine) was not fit for the particu- 
lar purpose; and sixth, that AB notified CD within 
a reasonable time after AB discovered or should 
have discovered that the (machine) was not fit for 
the particular purpose. In arriving at your deci- 
sion, it will be necessary for you to answer certain 
questions on a verdict form that you will be given. 


The first question for you to decide is whether 
AB purchased the (machine) for a particular 
purpose. If you decide that (he, she, it) did not 


369 


PJI 4:40 PatTERN Jury INSTRUCTIONS 


370 


purchase the (machine) for a particular purpose 
you will find for CD and proceed no further. 


If you decide that AB did purchase it for a par- 
ticular purpose, you must next decide whether 
because of the discussions and negotiations lead- 
ing up to the sale, CD knew or had reason to know 
that AB wanted the (machine) for a particular 
purpose. AB did not have to expressly tell CD what 
that purpose was. It is enough that the circum- 
stances gave CD reason to know the purpose. If 
you decide that CD did not know or have reason to 
know what the particular purpose was, you will 
find for CD and proceed no further. 


If you decide that CD knew what the particu- 
lar purpose was, you must next consider whether 
AB, in buying the (machine), justifiably relied on 
CD’s skill or judgment. In making that decision, 
you should examine the facts and circumstances of 
the entire transaction, including what was said 
and done before and at the time the sale was made. 
(/Add, if appropriate, the following three sentences:/ You 
may take into consideration whether AB asked for 
the (machine) by its trade or brand name. How- 
ever, AB’s reference to a trade or brand name 
would not by itself resolve the question. It is only 
one of the facts you may consider in deciding 
whether AB justifiably relied on CD’s skill or judg- 
ment, or whether AB, instead, relied only on the 
trade or brand name, or (his, her, its) own 
judgment.) If you decide that AB did not justifiably 
rely on CD’s skill or judgment, you will find for CD 
and proceed no further. 


If you decide that AB did justifiably rely on 
CD’s skill or judgment in buying the (machine), 
you must then decide whether CD knew or had 
reason to know that AB was relying on CD. If you 
decide that CD did not know or have reason to 
know that AB was relying on CD, you will find for 
CD and proceed no further. 


If you decide that CD knew or had reason to 
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know that AB was relying on CD, you must next 
decide whether the (machine) was fit for its partic- 
ular purpose. If you decide that it was fit for that 
particular purpose, you will find for CD and pro- 
ceed no further. 


If you decide that the (machine) was not fit for 
its particular purpose, you must next decide 
whether AB notified CD within a reasonable time 
after AB discovered or should have discovered that 
the (machine) was not fit for that purpose. What is 
a reasonable time in which AB should have discov- 
ered the (machine’s) unfitness depends upon the 
circumstances, including the nature of the failure 
of the (machine), the time when it was put into use 
and whether the (machine’s) failure to fulfill its 
particular purpose was discoverable by customary 
or reasonable inspection after it was received. If 
you decide that AB did not give notice to CD 
within a reasonable time, you will find for CD and 
proceed no further. If you decide that AB gave no- 
tice to CD within a reasonable time, you will then 
decide what, if any, damages AB sustained because 
the (machine) was not fit for the particular 
purpose. 


As I mentioned, you will be provided with a 
written verdict form. You will follow the instruc- 
tions and answer the questions on the verdict 
form, as follows: 


Comment 


Caveat: In cases where there are additional causes of action or 
counterclaims, the charge should be modified so that the jury will not 
terminate its deliberations prematurely. 


Based on UCC 2-315 and 2-607 and the Official Comments to those 
sections. The pattern charge involves the implied warranty of fitness for 
a particular purpose dealt with by UCC 2-315, and does not deal with 
the implied warranty of merchantability in UCC 2-314, see Denny v 
Ford Motor Co., 87 NY2d 248, 6839 NYS2d 250, 662 NE2d 730 (1995), 
nor the express warranty by affirmation, promise, description or sample 
dealt with in UCC 2-313. In cases dealing with those warranties not 
covered by UCC 2-315, a charge based on the relevant section and on 
UCC 2-607 regarding notice must be prepared. The breach of implied 
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warranty of title is dealt with in UCC 2-312, see Menzel v List, 24 
NY2d 91, 298 NYS2d 979, 246 NE2d 742 (1969). Breach of an implied 
warranty of merchantability and attempts to cure are dealt with in 
UCC 2-508, see Philip M. Damashek, P.C. v Wang Laboratories, Inc., 
150 AD2d 151, 540 NYS2d 429 (1st Dept 1989). As to indemnification 
claims based on an implied warranty of merchantability, see Bellevue 
South Associates v HRH Const. Corp., 78 NY2d 282, 574 NYS2d 165, 
579 NE2d 195 (1991). As to the housing merchant implied warranty, 
which provides for a statutory warranty on newly-constructed homes, 
see article 36-B of the General Business Law; see also Fumarelli v 
Marsam Development, Inc., 92 NY2d 298, 680 NYS2d 440, 703 NE2d 
251 (1998); Sestito v Vickers, 175 AD3d 955, 107 NYS3d 574 (4th Dept 
2019) (breach of contract claim precluded to extent based on alleged 
breach of statutory housing merchant implied warranty); Rich v 
Orlando, 108 AD3d 1039, 969 NYS2d 324 (4th Dept 2013) (requirement 
that party asserting warranty must provide written notice of alleged 
defects may be waived); Gumenick v Arvidson, 93 AD3d 558, 940 NYS2d 
607 (1st Dept 2012) (housing merchant implied warranty expressly 
incorporated into contract of sale survives closing). 


UCC 2-315 provides: “Where the seller at the time of contracting 
has reason to know any particular purpose for which the goods are 
required and that the buyer is relying on the seller’s skill or judgment 
to select or furnish suitable goods, there is unless excluded or modified 
under the next section an implied warranty that the goods shall be fit 
for such purpose,” see Simmons v Washing Equipment Technologies, 51 
AD3d 1390, 857 NYS2d 412 (4th Dept 2008). The buyer does not have 
to make the purpose known; it is enough that the seller “has reason to 
know” the buyer’s purpose, see Temple v Keeler, 238 NY 344, 144 NE 
635 (1924); Saratoga Spa & Bath, Inc. v Beeche Systems Corp., 230 
AD2d 326, 656 NYS2d 787 (3d Dept 1997). UCC 2-316 provides for the 
manner in which implied warranties may be excluded or modified, such 
as where the goods are sold “as is,” Brennan v Shapiro, 12 AD3d 547, 
785 NYS2d 100 (2d Dept 2004); Pioneer Ins. Co. v Griffith Oil Co., Inc., 
267 AD2d 945, 699 NYS2d 857 (4th Dept 1999), or where the sales 
invoice contained a conspicuous printed statement that the sale was 
“without any warranties of merchantability or fitness,” Sky Acres 
Aviation Services, Inc. v Styles Aviation, Inc., 210 AD2d 393, 620 NYS2d 
442 (2d Dept 1994). 


Under UCC 2-315, the designation of an article by its patent or 
trade name or in any other definite manner is only one factor to be 
considered in determining whether the buyer actually relied on the 
seller. It is not of itself decisive of that issue, and other factors may 
show reliance by the buyer on the seller’s skill and judgment, such as 
where the article has been recommended by the seller as fit for the 
buyer’s purpose, UCC 2-315, Official Comment 5; see Foley v Liggett & 
Myers Tobacco Co., 136 Misc 468, 241 NYS 233 (AppT 1930), affd, 232 
App Div 822, 249 NYS 924 (2d Dept 19381). 


Whether there is an implied warranty and a breach thereof are 
generally questions of fact, Emerald Painting, Inc. v PPG Industries, 
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Inc., 99 AD2d 891, 472 NYS2d 485 (3d Dept 1984); Berton Plastics, Inc. 
v Chemung Fiberglass Products, Inc., 96 AD2d 665, 466 NYS2d 499 (3d 
Dept 1983); see Lindenthaler v Dairy Concepts Inc., 291 AD2d 776, 738 
NYS2d 1380 (8d Dept 2002) (question of fact whether machine produced 
ice cream of acceptable quality). 


A warranty that a machine will be fit for its particular purpose will 
also be implied in the case of rented property if the lessor has reason to 
know the use for which the machine is required and that the lessee is 
relying on the lessor’s skill and judgment to select or furnish a suitable 
machine, Atlantic Tug & Equipment Co. v S. & L. Paving Corp., 40 
AD2d 589, 334 NYS2d 532 (4th Dept 1972). 


Implied warranties are limited to the sales of goods; they do not 
include the performance of services nor transactions deemed to be 
predominantly service oriented, Milau Associates v North Ave. Develop- 
ment Corp., 42 NY2d 482, 398 NYS2d 882, 368 NE2d 1247 (1977); Resnick 
v Lebovitz, 28 AD3d 533, 813 NYS2d 480 (2d Dept 2006); Lino Del Zotto 
& Son Builders Inc. v Colombe, 216 AD2d 778, 628 NYS2d 444 (3d Dept 
1995); Capital Wireless Corp. v Deloitte & Touche, 216 AD2d 663, 627 
NYS2d 794 (3d Dept 1995). 


Notice Requirements & Statute of Limitations 


Where a buyer fails to make an effective rejection after delivery of 
the goods and after having had a reasonable opportunity to inspect 
them, and where there has been no revocation of acceptance, UCC 
2-606(1)(b), 2-608(2), 2-608(1), the buyer is deemed to accept the goods 
and is obligated to pay for them, UCC 2-607(1). However, rejection of 
the goods must be distinguished from the requirement that the buyer 
provide timely notice of the defect. Thus, failure to make a timely rejec- 
tion or revocation of acceptance does not impair the buyer’s right to 
pursue any other available remedy, UCC 2-607, Official Comment 6, 
including an action or counter-claim under the implied warranty in 
UCC 2-315 of fitness for a particular purpose, Sears, Roebuck & Co. v 
Galloway, 195 AD2d 825, 600 NYS2d 773 (3d Dept 1993). UCC 
2-607(3)(a) requires that the buyer “must within a reasonable time after 
he discovers or should have discovered a breach notify the seller of [the] 
breach or be barred from any remedy,” see Walck Bros. Ag. Service, Inc. 
v Hillock, 5 AD3d 1058, 774 NYS2d 218 (4th Dept 2004); Computer 
Strategies, Inc. v Commodore Business Machines, Inc., 105 AD2d 167, 
483 NYS2d 716 (2d Dept 1984); Burns v Volkswagen of America, Inc., 
97 AD2d 977, 468 NYS2d 958. It is a jury question whether plaintiff 
notified defendant within a reasonable time, Spinella v Atlantic Tug & 
Equipment Co., 283 App Div 259, 127 NYS2d 641 (4th Dept 1954). 


The four year statute of limitations of UCC 2-725(1) governs ac- 
tions for breach of implied warranty, Epstein v Eastman Kodak Co., 
Inc., 225 AD2d 516, 638 NYS2d 490 (2d Dept 1996). Except for the 
alternative provisions regarding a warranty for future performance, a 
cause of action based on warranty accrues for statute of limitations 
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purposes when tender of delivery is made, Heller v U.S. Suzuki Motor 
Corp., 64 NY2d 407, 488 NYS2d 132, 477 NE2d 434 (1985); Rothstein v 
Tennessee Gas Pipeline Co., 204 AD2d 39, 616 NYS2d 902 (2d Dept 
1994), affd on other grounds, 87 NY2d 90, 637 NYS2d 674, 661 NE2d 
146 (1995); Whitney v Agway Inc., 238 AD2d 782, 656 NYS2d 455 (3d 
Dept 1997). The accrual is not dependent on knowledge of the breach by 
the aggrieved party, UCC 2-725(2), even where the suit is brought by a 
party not in privity with the manufacturer, Vanata v Delta Intern. 
Machine Corp., 269 AD2d 175, 702 NYS2d 293 (1st Dept 2000). 


A warranty of future performance is one that guarantees that the 
product will work for a specified period of time, St. Patrick’s Home for 
Aged and Infirm v Laticrete Intern., Inc., 264 AD2d 652, 696 NYS2d 
117 (1st Dept 1999). The cause of action for a breach of warranty of 
future performance accrues when the breach is or should have been 
discovered, UCC 2-725(2); Imperia v Marvin Windows of New York, 
Inc., 297 AD2d 621, 747 NYS2d 35 (2d Dept 2002); St. Patrick’s Home 
for Aged and Infirm v Laticrete Intern., Inc., supra. 


In evaluating whether the breach of a contract providing for both 
the sale of goods and the furnishing of services is controlled by the four 
year statute of limitations set forth in UCC 2-725 or the six year 
contractual statute of limitations in CPLR 213(2), the test is whether 
the agreement is predominantly one for the sale of goods or the provid- 
ing of services, Levin v Hoffman Fuel Co., a Div. of Chevron, U.S.A., 
Inc., 94 AD2d 640, 462 NYS2d 195 (1st Dept 1983), aff'd, 60 NY2d 665, 
468 NYS2d 104, 455 NE2d 663 (1983); Gibraltar Management Co., Inc. 
v Grand Entrance Gates, Ltd., 46 AD3d 747, 848 NYS2d 684 (2d Dept 
2007); Richard A. Rosenblatt & Co., Inc. v Davidge Data Systems Corp., 
295 AD2d 168, 743 NYS2d 471 (1st Dept 2002). For some examples of 
mixed transactions in which services were deemed to predominate, see 
Hagman v Swenson, 149 AD3d 1, 47 NYS8d 324 (1st Dept 2017) 
(contract to provide interior decorator services and to sell defendant 
certain recommended products and materials); Gibraltar Management 
Co., Inc. v Grand Entrance Gates, Ltd., 46 AD3d 747, 848 NYS2d 684 
(2d Dept 2007) (contract to construct new entrances and to supply gates 
for entrances); see also Schenectady Steel Co., Inc. v Bruno Trimpoli 
General Const. Co., Inc., 48 AD2d 234, 350 NYS2d 920 (3d Dept 1974), 
affd, 34 NY2d 939, 359 NYS2d 560, 316 NE2d 875 (1974) (contract to 
build bridge and provide steel for project). 


Damages 


The measure of damages for a breach of warranty is provided in 
UCC 2-714, which permits determining damages “in any manner that is 
reasonable,” Peak v Northway Travel Trailers, Inc., 27 AD3d 927, 811 
NYS2d 798 (38d Dept 2006) (damages may not be speculative but must 
be reasonably certain). The statute includes incidental and consequen- 
tial damages, which are defined in UCC 2-715, see Cohen v Bratt & 
Doxey Supply Co., 51 AD2d 719, 379 NYS2d 155 (2d Dept 1976). The 
basic measure of damages under UCC 2-714(2) is “the difference at the 
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time and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted, un- 
less special circumstances showing proximate damages of a different 
amount.” For special circumstances which justify a departure from the 
ordinary standard of damages, see Gem Jewelers, Inc. v Dykman, 160 
AD2d 1069, 553 NYS2d 890 (3d Dept 1990). 


Incidental damages “include expenses reasonably incurred in 
inspection, receipt, transportation and care and custody of goods right- 
fully rejected, any commercially reasonable charges, expenses or com- 
missions in connection with effecting cover and any other reasonable 
expense incident to the delay or other breach,” UCC 2-715(1); see 
Brownie’s Army & Navy Store, Inc. v E. J. Burke, Jr., Inc., 72 AD2d 
171, 424 NYS2d 800 (4th Dept 1980); Nassau Suffolk White Trucks, 
Inc. v Twin County Transit Mix Corp., 62 AD2d 982, 403 NYS2d 322 
(2d Dept 1978). Consequential damages include not only injury to person 
or property proximately resulting from breach of warranty, UCC 
2-715(2)(b), but also “any loss resulting from general or particular 
requirements and needs of which the seller at the time of contracting 
had reason to know and which could not reasonably be prevented by 
cover or otherwise,” UCC 2-715(2)(a); see Robert T. Donaldson, Inc. v 
Aggregate Surfacing Corp. of America, 47 AD2d 852, 366 NYS2d 194 
(2d Dept 1975). The “cover” referred to is defined in UCC 2-712 as 
“making in good faith and without unreasonable delay any reasonable 
purchase of or contract to purchase goods in substitution for those due 
from the seller.” 


In an action for breach of implied warranty recovery may be had for 
personal injuries, UCC 2-715(2)(b). Breach of warranty causes of action 
under the Uniform Commercial Code are separate and distinct from 
strict products liability actions for injury to person or property, Denny v 
Ford Motor Co., 87 NY2d 248, 689 NYS2d 250, 662 NE2d 730 (1995); 
Ribley v Harsco Corp., 57 AD2d 234, 394 NYS2d 741 (3d Dept 1977). 
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3. INSURANCE CONTRACTS 


Introductory Statement 


Construing Insurance Policies 


Insurance policies are contracts and therefore subject to principles 
of contract interpretation, Matter of Estates of Covert, 97 NY2d 68, 735 
NYS2d 879, 761 NE2d 571 (2001); see PJI 4:1. Courts bear the 
responsibility of determining the rights or obligations of parties under 
insurance contracts based on the specific language of the policies, Gilbane 
Building Co./TDX Construction Corp. v St. Paul Fire and Marine Insur- 
ance Company, 31 NY3d 131, 74 NYS3d 162, 97 NE3d 711 (2018). The 
language of the policy should be construed in a way that affords a fair 
meaning to all of the language employed by the parties in the contract 
and leaves no provision without force and effect, Gilbane Building Co./ 
TDX Construction Corp. v St. Paul Fire & Marine Insurance Company, 
supra; Federal Ins. Co. v International Business Machines Corp., 18 
NY3d 642, 942 NYS2d 432, 965 NE2d 934 (2012); Raymond Corp. v 
National Union Fire Ins. Co. of Pittsburgh, Pa., 5 NY3d 157, 800 NYS2d 
89, 833 NE2d 232 (2005); Consolidated Edison Co. of New York, Inc. v 
Allstate Ins. Co., 98 NY2d 208, 746 NYS2d 622, 774 NE2d 687 (2002). 
Unambiguous provisions of the policy must be given their plain and 
ordinary meaning, Gilbane Building Co./TDX Construction Corp. v St. 
Paul Fire & Marine Insurance Company, supra; Selective Ins. Co. of 
America v Rensselaer, 26 NY3d 649, 27 NYS3d 92, 47 NE3d 458 (2016); 
P.J.P. Mechanical Corp. v Commerce and Industry Ins. Co., 65 AD3d 
195, 882 NYS2d 34 (1st Dept 2009); see Global Reinsurance Corpora- 
tion of America v Century Indemnity Company, 30 NY3d 508, 69 NYS3d 
207, 91 NE3d 1186 (2017); Castlepoint Insurance Company v Southside 
Manhattan View LLC, 179 AD3d 507, 118 NYS3d 19 (1st Dept 2020), 
and a court may not make or vary the insurance contract to accomplish 
its notions of abstract justice or moral obligation, Keyspan Gas East 
Corporation v Munich Reinsurance America, Inc., 31 NY8d 51, 73 
NYS3d 113, 96 NE38d 209 (2018); Breed v Insurance Co. of North 
America, 46 NY2d 351, 413 NYS2d 352, 385 NE2d 1280 (1978); P.J.P. 
Mechanical Corp. v Commerce and Industry Insurance Co., supra; see 
Garcia v Government Employees Ins. Co., 151 AD3d 1020, 58 NYS3d 
428 (2d Dept 2017), affd, 30 NY3d 1033, 69 NYS3d 206, 91 NE3d 1185 
(2017). A court may not disregard clear provisions inserted into an in- 
surance policy by the insurer that the insured accepted, Slattery 
Skanska Inc. v American Home Assur. Co., 67 AD3d 1, 885 NYS2d 264 
(1st Dept 2009). In construing an endorsement to an insurance policy, 
the endorsement and the policy must be read together, and the words of 
the policy remain in full force and effect except as altered by the words 
of the endorsement, Columbia v Continental Ins. Co., 83 NY2d 618, 612 
NYS2d 345, 634 NE2d 946 (1994); Penna v Federal Ins. Co., 28 AD3d 
731, 814 NYS2d 226 (2d Dept 2006). An insurance contract provision is 
not ambiguous so as to require construction in the insured’s favor merely 
because it could have been worded differently or was, in fact, worded 
differently in other policies, Federal Ins. Co. v International Business 
Machines Corp., 18 NY3d 642, 942 NYS2d 432, 965 NE2d 934 (2012). 
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Where the terms of an insurance policy are clear and unambiguous, 
interpretation of those terms is a matter of law for the court, Burlington 
Ins. Co. v NYC Transit Authority, 29 NY3d 313, 57 NYS3d 85, 79 NE3d 
477 (2017); Universal American Corp. v National Union Fire Ins. Co. of 
Pittsburgh, PA., 25 NY3d 675, 16 NYS3d 21, 37 NE3d 78 (2015); TAG 
380, LLC v ComMet 380, Inc., 10 NY3d 507, 860 NYS2d 433, 890 NE2d 
195 (2008); Vigilant Ins. Co. v Bear Stearns Companies, Inc., 10 NY3d 
170, 855 NYS2d 45, 884 NE2d 1044 (2008); White v Continental Cas. 
Co., 9 NY3d 264, 848 NYS2d 603, 878 NE2d 1019 (2007); Harrison v 
National Union Fire Ins. Co. of Pittsburgh, Pa., 89 NY2d 308, 653 
NYS2d 75, 675 NE2d 829 (1996). Thus, the term “vandalism” in a prop- 
erty insurance policy is not limited to acts directed specifically at the 
covered property but covers damage naturally and foreseeably resulting 
from malicious acts of vandalism, Georgitsi Realty, LLC v Penn-Star 
Ins. Co., 21 NY3d 606, 977 NYS2d 157, 999 NE2d 520 (2013). Conduct 
is “malicious” when it reflects such a conscious and deliberate disregard 
of the interests of others that it may be called wilful or wanton, id. Ad- 
ditionally, the term “in transit” in a bond insuring against theft and 
embezzlement of property being transported by a third party to the 
insured protects property until the delivery is completed, including dur- 
ing a delivery stop that is incidental to the delivery, CashZone Check 
Cashing Corp. v Vigilant Ins. Co., 116 AD3d 146, 981 NYS2d 698 (1st 
Dept 2014). Thus, under a pollution exclusion clause, coverage is unam- 
biguously excluded for claims generated by the discharge or dispersal of 
any waste, pollutant, or irritant regardless of the cause or source of that 
claim and regardless of who was responsible for those acts, Harrison v 
National Union Fire Ins. Co. of Pittsburgh, Pa., supra. In reviewing an 
insurance policy, courts should not strain to find an ambiguity where 
none exists, particularly where the language in question was the result 
of negotiations between the insurer and the insured, Star City Sports- 
wear, Inc. v Yasuda Fire & Marine Ins. Co. of America, 1 AD3d 58, 765 
NYS2d 854 (1st Dept 2003), affd, 2 NY3d 789, 781 NYS2d 255, 814 
NE2d 425 (2004). 


Further examples of terminology determined to be unambiguous 
include: Selective Ins. Co. of America v Rensselaer, 26 NY3d 649, 27 
NYS3d 92, 47 NE3d 458 (2016) (policy defining “occurrence” as “an 
event, including continuous or related exposure to substantially the 
same general harmful conditions, which results in. . . ‘personal injury’ 
. . . by any person or organization and arising out of the insured’s law 
enforcement duties” covers personal injury to individual persons and 
does not permit grouping of multiple individuals who were harmed by 
same condition); Universal American Corp. v National Union Fire Ins. 
Co. of Pittsburgh, PA., 25 NY3d 675, 16 NYS3d 21, 37 NE3d 78 (2015) 
(“fraudulent entry of [e]lectronic data into” and “fraudulent change of 
[e]Jlectronic data within” “the [i]Jnsured’s proprietary [c]lomputer 
[s]ystem” refer to computer hacking by unauthorized users rather than 
entry of false and fraudulent content by authorized users); Hiraldo ex 
rel. Hiraldo v Allstate Ins. Co., 5 NY38d 508, 806 NYS2d 451, 840 NE2d 
563 (2005) (continuous exposure to lead paint considered the result of 
one loss based on non-cumulative clause in policy); Maroney v New 
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York Cent. Mut. Fire Ins. Co., 5 NY3d 467, 805 NYS2d 533, 839 NE2d 
886 (2005) (homeowner policy’s “uninsured premises” exclusion for 
bodily injury or property damage “arising out of’ an uninsured location 
effective where injury-producing conduct is causally related to the 
purpose for which the uninsured premises are used); Pecker Iron Works 
of New York, Inc. v Traveler’s Ins. Co., 99 NY2d 391, 756 NYS2d 822, 
786 NE2d 863 (2003); Baughman v Merchants Mut. Ins. Co., 87 NY2d 
589, 640 NYS2d 857, 663 NE2d 898 (1996) (an endorsement excluding 
coverage when the vehicle was not being used exclusively in the lessee’s 
business barred coverage of injuries sustained when the vehicle was be- 
ing driven for purely personal reasons); Michaels v Buffalo, 85 NY2d 
754, 628 NYS2d 253, 651 NE2d 1272 (1995) (the mechanical failure and 
resulting delay of an ambulance is not an “accident” within the meaning 
of a business automobile insurance policy); Aloum Realty Corp. v Ameri- 
can Home Assur. Co., 80 NY2d 1008, 592 NYS2d 657, 607 NE2d 804 
(1992) (a freezing exclusion was not applied for loss which occurred 
when a sprinkler head froze and ruptured); Hansard v Federal Ins. Co., 
147 AD3d 734, 46 NYS3d 163 (2d Dept 2017) (““employment-related” 
wrongful act means a wrongful act that is “connected by reason of an 
established or discoverable relationship to the act of employing or the 
state of being employed”; the phrase encompasses violations of law as to 
payment of wages); Castle Oil Corp. v Ace American Ins. Co., 137 AD3d 
833, 26 NYS38d 783 (2d Dept 2016) (“total insurable values at risk” 
means insured’s risk of loss and damage); Lombardi, Walsh, Wakeman, 
Harrison, Amodeo & Davenport, P.C. v American Guarantee And 
Liability Ins. Co., 85 AD3d 1291, 924 NYS2d 201 (3d Dept 2011) (refer- 
ences to claims “based on” or “arising out of” certain occurrences are 
“practically synonymous,” requiring only some causal relationship be- 
tween injury and risk for which coverage provided); Union Carbide 
Corp. v Affiliated FM Ins. Co., 68 AD3d 534, 891 NYS2d 347 (1st Dept 
2009), mod, 16 NY3d 419, 922 NYS2d 220, 947 NE2d 111 (2011) 
(interpreting “limit of liability” and “in the aggregate” terms in multi- 
year excess policies); Slattery Skanska Inc. v American Home Assur. 
Co., 67 AD3d 1, 885 NYS2d 264 (1st Dept 2009) (exclusion for 
“deliberately circumventling]” any “supervisory or safety systems” held 
unambiguous); Denihan Ownership Co., LLC v Commerce and Industry 
Ins. Co., 37 AD3d 314, 830 NYS2d 128 (1st Dept 2007) (exclusion in pol- 
lution policy for cleanup costs, claims, or loss arising from conditions as- 
sociated with documents prepared by insured’s consultant). 


Additional examples of terminology determined to be unambiguous 
include: Lend Lease (US) Const. LMB Ince. v Zurich American Ins. Co., 
28 NY3d 675, 49 NYS3d 65, 71 NE8d 556 (2017) (crane anchored and 
tied to building during construction to be removed once construction 
complete constituted “temporary structure,” but was within policy exclu- 
sion for contractor’s tools, equipment and machinery); Dzielski v Essex 
Ins. Co., 19 NY3d 871, 947 NYS2d 47, 969 NE2d 1162 (2012), rev’g for 
reasons in AD dissenting opinion, 90 AD3d 1498, 935 NYS2d 402(4th 
Dept 2011) (exclusion in policy’s “Restaurant, Bar, Tavern, Night clubs, 
Fraternal and Social Clubs Endorsement” for bodily injury to an indi- 
vidual arising out of participation “in or is part of any athletic event, 
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demonstration, show, competition or contest” unambiguously applies to 
person engaged in sound work for music performer and is not limited to 
persons who actually performed in show or were injured as result of 
activities occurring during show); Castlepoint Insurance Company v 
Southside Manhattan View LLC, 179 AD3d 507, 118 NYS3d 19 (1st 
Dept 2020) (construction exclusion for bodily injury arising out of 
enumerated construction and demolition activities); CT Inv. Manage- 
ment Co., LLC v Chartis Specialty Ins. Co., 130 AD3d 1, 9 NYS3d 220 
(1st Dept 2015) (““bankruptcy” exclusion did not require final judgment 
of reorganization or liquidation; “bankruptcy” refers to statutory proce- 
dure by which debtor obtains financial relief and undergoes judicially 
supervised reorganization or liquidation); Triple Diamond Cafe, Inc. v 
Those Certain Underwriters at Lloyd’s London, 124 AD3d 763, 3 NYS3d 
46 (2d Dept 2015) (““warranty,” which is more formally defined in Insur- 
ance Law § 3106[a], means a promise by insured to do or not do 
something that insurer considers significant to its risk of liability under 
insurance contract; “warranty” in insurance policy that insured’s secu- 
rity system would remain “fully operational” means that security system 
would be activated and in use); Vela v Tower Ins. Co. of New York, 83 
AD3d 1050, 921 NYS2d 325 (2d Dept 2011) (mere intention to reside at 
premises insufficient to satisfy unambiguous “residence premises” pro- 
vision); Exeter Bldg. Corp. v Scottsdale Ins. Co., 79 AD3d 927, 913 
NYS2d 733 (2d Dept 2010) (work product exclusion in commercial gen- 
eral liability policy applies to damages for faulty workmanship); 2619 
Realty, LLC v Fidelity and Guaranty Ins. Co., 303 AD2d 299, 756 
NYS2d 564 (1st Dept 2003) (“sole dwelling” means exclusive residence); 
Structural Building Products Corp. v Business Ins. Agency, Inc., 281 
AD2d 617, 722 NYS2d 559 (2d Dept 2001) (commercial general liability 
insurance policy providing coverage for bodily injury and property dam- 
age did not require insurer to defend or indemnify in contractor’s suit 
against insured for economic loss resulting from removal of asbestos- 
containing adhesive that insured supplied, nor for claim based on false 
advertising); Fiore v Excelsior Ins., 276 AD2d 895, 714 NYS2d 149 (3d 
Dept 2000) (the term “residency” in a homeowner’s policy requires 
something more than temporary or physical presence and requires at 
least some degree of permanence and intention to remain); U.S. Fire 
Ins. Co. v New York Marine and General Ins. Co., 268 AD2d 19, 706 
NYS2d 377 (1st Dept 2000) (the words “arising out of the use of” an 
automobile in an automobile insurance clause means originating from, 
incident to, or having connection with the use of the vehicle); Pangburn 
v Travelers Ins. Co., 259 AD2d 1044, 688 NYS2d 339 (4th Dept 1999) (a 
sheriffs seizure and impoundment of a car was not “theft” within the 
comprehensive loss provisions of an insurance policy); Hartford Ins. Co. 
of Midwest v Halt, 223 AD2d 204, 646 NYS2d 589 (4th Dept 1996) 
(exclusion for nonpermissive use applies to “any person”, including a 
family member otherwise an insured under the policy); Johnson v Home 
Indem. Co., 196 AD2d 627, 601 NYS2d 347 (2d Dept 1993) (no coverage 
for an injury occurring at an address different from the property 
described in the policy); see Georgitsi Realty, LLC v Penn-Star Ins. Co., 
21 NY3d 606, 977 NYS2d 157, 999 NE2d 520 (2013) (“vandalism” in 
property insurance policy not limited to acts directed specifically at the 
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covered property but covers damage naturally and foreseeably resulting 
from act of vandalism; “malicious” damage, which is necessary for cover- 
age under vandalism clause, is damage caused by conduct that would 
warrant an award of punitive damages). Although the term “household” 
member is ambiguous and devoid of any fixed meaning when used in a 
homeowner’s insurance policy, it is inapplicable as a matter of law 
where the claimant was living on the insured premises at the time of 
the incident but the insured was residing elsewhere, Nicotera v Allstate 
Ins. Co., 147 AD8d 1474, 47 NYS3d 830 (4th Dept 2017). 


Where an insurance policy may be reasonably interpreted in two 
conflicting manners, its terms are ambiguous, Selective Ins. Co. of 
America v Rensselaer, 26 NY3d 649, 27 NYS3d 92, 47 NE38d 458 (2016); 
Mostow v State Farm Ins. Companies, 88 NY2d 321, 645 NYS2d 421, 
668 NE2d 392 (1996); Breed v Insurance Co. of North America, 46 NY2d 
351, 4138 NYS2d 352, 385 NE2d 1280 (1978); Thomas J. Lipton, Inc. v 
Liberty Mut. Ins. Co., 34 NY2d 356, 357 NYS2d 705, 314 NE2d 37 
(1974); see Cragg v Allstate Indem. Corp., 17 NY3d 118, 926 NYS2d 
867, 950 NE2d 500 (2011); see Garcia v Government Employees Ins. 
Co., 151 AD3d 1020, 58 NYS3d 428 (2d Dept 2017), affd, 30 NY3d 1038, 
69 NYS3d 206, 91 NE8d 1185 (2017) (where language of insurance 
policy is susceptible of more than one interpretation, there is no ambi- 
guity if only one of them is reasonable). In determining whether an am- 
biguity exists in a policy, the court must scrutinize the language of the 
policy and read its terms not in isolation, but as a whole, Global 
Reinsurance Corporation of America v Century Indemnity Company, 30 
NY38d 508, 69 NYS3d 207, 91 NE3d 1186 (2017). Provisions in an insur- 
ance agreement are not ambiguous merely because the parties interpret 
them differently, CT Inv. Management Co., LLC v Chartis Specialty 
Ins. Co., 180 AD38d 1, 9 NYS3d 220 (1st Dept 2015). Furthermore, a 
clause containing a term that can be read in two ways is not ambiguous 
if the policy is written in such a way that both readings are excluded 
from coverage, Broome v The Travelers Indem. Co., 125 AD38d 1241, 6 
NYS3d 300 (3d Dept 2015). 


Where an insurance policy is found to be ambiguous, the parties 
may submit extrinsic evidence to aid in construction, State v Home 
Indem. Co., 66 NY2d 669, 495 NYS2d 969, 486 NE2d 827 (1985); Fairchild 
v Genesee Patrons Co-op. Ins. Co., 238 AD2d 841, 656 NYS2d 544 (3d 
Dept 1997); see Gilbane Building Co./TDX Construction Corp. v St. Paul 
Fire and Marine Insurance Company, 31 NY3d 131, 74 NYS3d 162, 97 
NE3d 711 (2018); Carlson v American Intern. Group, Inc., 30 NY3d 288, 
67 NYS3d 100, 89 NE3d 490 (2017). However, if the insurer does not of- 
fer extrinsic evidence, Superior Ice Rink, Inc. v Nescon Contracting 
Corp., 52 AD3d 688, 861 NYS2d 362 (2d Dept 2008), or where such evi- 
dence does not resolve the “equivocality” of the language of the contract, 
the issue remains a question of law for the court, State v Home Indem. 
Co., supra; New York v Evanston Ins. Co., 39 AD3d 153, 8830 NYS2d 
299 (2d Dept 2007). Under those circumstances, the ambiguity should 
be construed in favor of the insured and against the insurer, Federal 
Ins. Co. v International Business Machines Corp., 18 NY3d 642, 942 
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NYS2d 4382, 965 NE2d 934 (2012); Mostow v State Farm Ins. Companies, 
supra; State v Home Indem. Co., supra; State Farm Mut. Auto. Ins. Co. 
v Glinbizzi, 9 AD38d 756, 780 NYS2d 434 (3d Dept 2004); Fairchild v 
Genesee Patrons Co-op Ins., supra. In order for the insurer to prevail, it 
must demonstrate not only that its interpretation is reasonable but that 
it is the only fair interpretation, Sincoff v Liberty Mut. Fire Ins. Co., 11 
NY2d 386, 230 NYS2d 13, 183 NE2d 899 (1962); New York v Evanston 
Ins. Co., supra. This rule is applied most forcefully in the case of perfor- 
mance bonds, whose provisions are to be strictly construed against the 
surety, particularly when the effect is to shorten the statutory limita- 
tions period for bringing an action on the bond, Johnson City Cent. 
School Dist. v Fidelity and Deposit Co. of Maryland, 226 AD2d 990, 641 
NYS2d 426 (3d Dept 1996). 


Ambiguities in insurance policies should be construed in favor of 
the insured and against the insurer, Lend Lease (US) Const. LMB Inc. 
v Zurich American Ins. Co., 28 NY3d 675, 49 NYS3d 65, 71 NE38d 556 
(2017); Selective Ins. Co. of America v Rensselaer, 26 NY3d 649, 27 
NYS8d 92, 47 NE3d 458 (2016); Westview Associates v Guaranty Nat. 
Ins. Co., 95 NY2d 334, 717 NYS2d 75, 740 NE2d 220 (2000) (general 
pollution exclusion clause does not exclude coverage for lead paint 
poisoning); Charles F. Evans Co., Inc. v Zurich Ins. Co., 95 NY2d 779, 
710 NYS2d 301, 731 NE2d 1109 (2000) (slip-and-falls were “occurrences” 
within meaning of policy); Mostow v State Farm Ins. Companies, 88 
NY2d 321, 645 NYS2d 421, 668 NE2d 392 (1996); Stillwater Cent. 
School Dist. v Great American E & S Ins. Co., 66 AD3d 1260, 887 NYS2d 
719 (8d Dept 2009); Topor v Erie Ins. Co., 28 AD3d 1199, 816 NYS2d 
631 (4th Dept 2006) (exclusion for coverage for loss caused by rotting 
was ambiguous and applied only to deterioration of organic materials, 
such as wood); Penna v Federal Ins. Co., 28 AD3d 731, 814 NYS2d 226 
(2d Dept 2006) (insurance policy and endorsement thereto interpreted 
to provide $1 million—not $50,000—in supplemental uninsured motor- 
ist coverage); American Transit Ins. Co. v Wilfred, 296 AD2d 360, 745 
NYS2d 171 (1st Dept 2002) (term “midnight” is ambiguous and ambigu- 
ity should be resolved against insurer); Roland v Nationwide Mut. Fire 
Ins. Co., 286 AD2d 872, 730 NYS2d 599 (4th Dept 2001) (phrase “used 
in whole or part for business purposes” construed in favor of insureds); 
Allou Health & Beauty Care, Inc. v Aetna Cas. and Sur. Co., 269 AD2d 
478, 703 NYS2d 253 (2d Dept 2000) (trademark infringement and re- 
lated claims are within the advertising injury coverage of policy); Kenavan 
v Empire Blue Cross and Blue Shield, 248 AD2d 42, 677 NYS2d 560 
(1st Dept 1998) (ambiguity regarding whether policy required insurer to 
reimburse insured for expenses not covered by Medicare resolved in 
favor of insured); see Ragins v Hospitals Ins. Co., Inc., 22 NY3d 1019, 
981 NYS2d 640, 4 NE3d 941 (2013). 


Other examples of this rule of construction include Cragg v Allstate 
Indem. Corp., 17 NY3d 118, 926 NYS2d 867, 950 NE2d 500 (2011) 
(ambiguous exclusion in liability policy for “bodily injury to an insured 
person. . . whenever any benefit of this coverage would accrue directly 
or indirectly to an insured person” applies only where insured would 
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benefit from payment of policy proceeds); Handelsman v Sea Ins. Co. 
Ltd., 85 NY2d 96, 623 NYS2d 750, 647 NE2d 1258 (1994) (ambiguity in 
definition of “insured” resolved against insurer); Lavanant v General 
Acc. Ins. Co. of America, 79 NY2d 623, 584 NYS2d 744, 595 NE2d 819 
(1992) (term “bodily injury” includes coverage for purely emotional 
distress); QBE Ins. Corp. v Adjo Contracting Corp., 112 AD3d 686, 976 
NYS2d 534 (2d Dept 2013) (ambiguity in definition of “multi-track hous- 
ing development,” a term used in “designated work” exemption, resolved 
in favor of insured); Tortoso v MetLife Auto & Home Ins. Co., 21 AD3d 
276, 799 NYS2d 506 (1st Dept 2005) (same); Hudson v Allstate Ins. Co., 
25 AD3d 654, 809 NYS2d 124 (2d Dept 2006) (conflict between policy 
provisions construed in favor of insured whose home suffered subsid- 
ence damage caused by bursting of water supply pipe); State Farm Mut. 
Auto. Ins. Co. v Glinbizzi, 9 AD3d 756, 780 NYS2d 434 (8d Dept 2004) 
(bodily injury, defined as bodily injury to a person and sickness, disease 
or death which results from it, interpreted to include emotional distress 
suffered as a result of witnessing relative’s death while in the zone of 
danger); Tri Town Antlers Foundation, Inc. v Fireman’s Fund Ins. Co., 
76 NY2d 841, 560 NYS2d 124, 559 NE2d 1283 (1990); Guardian Life 
Ins. Co. of America, Inc. v Schaefer, 70 NY2d 888, 524 NYS2d 377, 519 
NE2d 288 (1987) (when disability insurance policy measured its 
incontestability period from the date the policy was “in force,” ambigu- 
ity regarding whether contract was in force from date of issue or from 
effective date of the policy construed against the insurer); Campanile v 
State Farm General Ins. Co., 161 AD2d 1052, 558 NYS2d 203 (3d Dept 
1990), affd, 78 NY2d 912, 573 NYS2d 463, 577 NE2d 1055 (1991); 
Moshiko, Inc. v Seiger & Smith, Inc., 137 AD2d 170, 529 NYS2d 284 
(1st Dept 1988), aff'd, 72 NY2d 945, 5383 NYS2d 52, 529 NE2d 420 
(1988) (while ambiguities in insurance contracts are construed in favor 
of the insured, the plain meaning of the policy is measured, not by the 
understanding of a layperson, but by the understanding of a person 
engaged in the insured’s course of business); Blandford Land Clearing 
Corp. v National Union Fire Ins. Co. of Pittsburgh, Pa., 260 AD2d 86, 
698 NYS2d 2387 (1st Dept 1999) (payment bond interpreted to impose 
unconditional payment obligation on surety once the contractor and 
owner failed to do so); Hertz Corp. v Government Employees Ins. Co., 
250 AD2d 181, 683 NYS2d 483 (1st Dept 1998) (appropriate to resolve 
ambiguity in favor of insured where insurance policy failed to define 
“use” of an automobile); Saks v Nicosia Contracting Corp., 215 AD2d 
832, 625 NYS2d 758 (3d Dept 1995) Gnsurer must demonstrate not only 
that its interpretation of ambiguous policy is reasonable but also that it 
is the only fair interpretation: construction of house on wrong lot consti- 
tuted “occurrence” resulting in “property damage” within meaning of 
policy); Japour v Ed Ryan & Sons Agency, 215 AD2d 817, 625 NYS2d 
750 (3d Dept 1995) (ambiguity regarding whether reference to apart- 
ment dwelling included detached garage construed in insured’s favor); 
Moneta Development Corp. v Generali Ins. Co. of Trieste and Venice, 
212 AD2d 428, 622 NYS2d 930 (1st Dept 1995) (ambiguous clause 
requiring “physical evidence” to show what happened to missing prop- 
erty interpreted in insured’s favor); Mannino v Agway Inc. Group Trust, 
192 AD2d 131, 600 NYS2d 723 (2d Dept 1993) (ambiguities in exclusion- 
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ary clause covering pre-existing conditions interpreted in favor of 
plaintiff); AFA Protective Systems, Inc. v Atlantic Mut. Ins. Co., 157 
AD2d 683, 549 NYS2d 783 (2d Dept 1990); Cetta v Robinson, 145 AD2d 
820, 535 NYS2d 805 (3d Dept 1988); Kenyon v Newton, 144 AD2d 901, 
534 NYS2d 600 (4th Dept 1988) (unless policy provides otherwise, 
“covered person” in automobile liability policy is any person using 
covered automobile, regardless of insured’s permission); Simons v Blue 
Cross and Blue Shield of Greater New York, 144 AD2d 28, 536 NYS2d 
431 (1st Dept 1989) (hospitalization for treatment of malnutrition oc- 
casioned by anorexia nervosa is not subject to policy’s limitation for in- 
patient psychiatric care). 


The rule of contract interpretation that ambiguities in insurance 
policies should be construed against the insurer who drafted the policy, 
known as the doctrine of contra proferentem, does not apply where the 
party who did not draft the contract was sophisticated and had equal 
bargaining power, came up with the basic concept and terms for the 
contract and was instrumental in crafting various parts of the contract, 
and acted like an insurance company by maintaining a self-insured 
retention, Cummins, Inc. v Atlantic Mut. Ins. Co., 56 AD3d 288, 867 
NYS2d 81 (1st Dept 2008). Similarly, the rule that an ambiguity in an 
insurance policy must be construed against the insurer who drafted the 
policy does not apply where the ambiguity is in a document prepared by 
an insurance brokerage company and not by the insurer, Natural Stone 
Industries, Inc. v Utica Nat. Assur. Co., 29 AD3d 758, 816 NYS2d 133 
(2d Dept 2006). The rule is also inapplicable where the insurance policy 
provision is mandated by statute, State Farm Mut. Auto. Ins. Co. v 
Fitzgerald, 25 NY3d 799, 16 NYS3d 796, 38 NE3d 325 (2015). Such pro- 
visions must be interpreted in a manner that is neutral and consistent 
with the intent of the Legislature, id. 


Rather than focusing on the common understanding of the insur- 
ance industry and the legal profession, the test to determine whether 
an insurance contract is ambiguous focuses on the reasonable expecta- 
tions of the average insured upon reading the policy, Federal Ins. Co. v 
International Business Machines Corp., 18 NY8d 642, 942 NYS2d 432, 
965 NE2d 934 (2012); Mostow v State Farm Ins. Companies, 88 NY2d 
321, 645 NYS2d 421, 668 NE2d 392 (1996); Kerrigan v RM Associates, 
Inc., 68 AD3d 659, 892 NYS2d 350 (1st Dept 2009); MIC Property & 
Cas. Corp. v Avila, 65 AD38d 1303, 886 NYS2d 186 (2d Dept 2009); 
Antoine v New York, 56 AD3d 583, 868 NYS2d 688 (2d Dept 2008); 
Penna v Federal Ins. Co., 28 AD3d 731, 814 NYS2d 226 (2d Dept 2006); 
see Gilbane Building Co./TDX Construction Corp. v St. Paul Fire and 
Marine Insurance Company, 31 NY3d 131, 74 NYS3d 162, 97 NE3d 711 
(2018); General Assur. Co. v Schmitt, 265 AD2d 299, 696 NYS2d 72 (2d 
Dept 1999), alternately expressed as “common speech and the reason- 
able expectations of a business person,” Belt Painting Corp. v TIG Ins. 
Co., 100 NY2d 377, 763 NYS2d 790, 795 NE2d 15 (2003); Antoine v 
New York, 56 AD3d 583, 868 NYS2d 688 (2d Dept 2008); Pepsico, Inc. v 
Winterthur Intern. America Ins. Co., 13 AD3d 599, 788 NYS2d 142 (2d 
Dept 2004); see Ragins v Hospitals Ins. Co., Inc., 22 NY3d 1019, 981 
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NYS2d 640, 4 NE3d 941 (2013) (where excess liability policy did not 
define “sums” or “damages,” those words acquired their “widely used” 
and “common” meanings as expressed in dictionaries); 242-44 East 
77th Street, LLC v Greater New York Mut. Ins. Co., 31 AD3d 100, 815 
NYS2d 507 (interpretation of “all-risk” insurance policy is guided by the 
reasonable expectations and purpose of the ordinary business person); 
Matter of Liquidation of Midland Ins. Co., 269 AD2d 50, 709 NYS2d 24 
(1st Dept 2000), abrogated on other grounds in later appeal, 16 NY3d 
536, 923 NYS2d 396, 947 NE2d 1174 (2011). 


Thus, a contract that provides a $100,000 per person limit and a 
$300,000 per accident limit that does not explicitly provide that the 
$300,000 per accident limit is “subject to” the per person limit, but that 
does provide that the $300,000 limit for “each accident is the total 
amount for all damages due to bodily injury to two or more persons in 
the same accident”, may be reasonably construed to provide $300,000 
coverage in a multi-victim accident, Mostow v State Farm Ins. Co., 8 
NY2d 321, 645 NYS2d 421, 668 NE2d 392. The insured’s ordinary 
expectation of a policy providing coverage for “continued or repeated 
exposure” to conditions resulting in personal injury would be coverage 
for more than the first inhalation of asbestos fibers, Matter of Liquida- 
tion of Midland Ins. Co., 269 AD2d 50, 709 NYS2d 24 (1st Dept 2000), 
abrogated on other grounds in later appeal, 16 NY3d 536, 923 NYS2d 
396, 947 NE2d 1174 (2011). Applying the same principle, an ordinary 
insured would not understand that a total pollution exclusion clause 
would cover injuries resulting from exposure to toxic fumes released 
when a roofing membrane was applied with a hot air gun during a 
construction safety course, Roofers’ Joint Training, Apprentice and 
Educational Committee of Western New York v General Acc. Ins. Co. of 
America, 275 AD2d 90, 713 NYS2d 615 (4th Dept 2000). As a further 
example, in Tanzer v Health Ins. Plan of Greater New York, 91 NY2d 
850, 668 NYS2d 151, 690 NE2d 1257 (1997), the Court held that a 
specific exclusion for “anesthesia” did not unambiguously apply to the 
services of an anesthesiologist because of the insurer’s failure to satisfy 
its burden of demonstrating that the proposed exclusion is stated in 
clear and unmistakable language, is subject to no other reasonable in- 
terpretation, and applies in the particular case. Similarly, a warranty 
in the property owner’s liability policy providing that the “insured 
premises, including but not limited to all buildings, structures and 
parking lots,” were in compliance with all applicable safety codes did 
not unambiguously apply to the sidewalk abutting the insured’s build- 
ing, Antoine v New York, 56 AD3d 583, 868 NYS2d 688 (2d Dept 2008). 
The warranty’s application to the sidewalk was not rendered more 
certain by fact that the coverage afforded by a premises liability policy 
extends, by implication, to the portion of the sidewalk necessary for ac- 
cess to the covered premises, id. And, in Vigilant Ins. Co. v V.I. 
Technologies, Inc., 253 AD2d 401, 676 NYS2d 596 (1st Dept 1998), the 
Court held that a pollution exclusion clause did not apply to losses 
resulting from the seepage of a pollutant from a processing machine 
into the blood plasma that was being processed. For ambiguities in in- 
surance company late payment notices, see Buchbinder Tunick & Co. v 
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Manhattan Nat. Life Ins. Co., 219 AD2d 463, 631 NYS2d 148 (1st Dept 
1995) Ginsurer’s late payment notice was ambiguous and could reason- 
ably be interpreted as offer to extend grace period where it omitted 
contract nonwaiver language regarding termination). Where a reinsur- 
ance treaty is ambiguous with respect to whether the agreement was 


claims-made or occurrence-based, extrinsic evidence is necessary, Matter 
of Ideal Mut. Ins. Co., 231 AD2d 59, 659 NYS2d 273 (1st Dept 1997). 


In Dean v Tower Ins. Co. of New York, 19 NY3d 704, 955 NYS2d 
817, 979 NE2d 1143 (2012), the Court of Appeals held that the undefined 
term “reside” rendered the phrase “residence premises” in a fire insur- 
ance policy ambiguous, requiring reliance on the reasonable expectation 
of an average insured to determine whether occupancy would satisfy 
the policy’s requirements. The standard for determining residency for 
purposes of insurance coverage requires something more than temporary 
or physical presence and requires at least some degree of permanence 
and intention to remain, Dean v Tower Ins. Co. of New York, supra; 
Craft v New York Cent. Mut. Fire Ins. Co., 152 AD3d 940, 59 NYS3d 
183 (38d Dept 2017). A person can have more than one residence for 
purposes of insurance coverage, Craft v New York Cent. Mut. Fire Ins. 
Co., supra. 


The rule requiring that ambiguities be resolved in favor of a 
policyholder and against an insurance company is enforced even more 
strictly when the language at issue purports to limit the company’s li- 
ability, Belt Painting Corp. v TIG Ins. Co., 100 NY2d 377, 763 NYS2d 
790, 795 NE2d 15 (2003); Continental Cas. Co. v Rapid-American Corp., 
80 NY2d 640, 593 NYS2d 966, 609 NE2d 506 (1993); Bentoria Holdings, 
Inc. v Travelers Indem. Co., 84 AD3d 11385, 925 NYS2d 516 (2d Dept 
2011), rev'd, 20 NY3d 65, 956 NYS2d 456, 980 NE2d 504 (2012) (earth- 
movement exclusion that set forth other common causes of that occur- 
rence inapplicable to damage caused by excavation of earth from 
adjacent lot); Villanueva v Preferred Mut. Ins. Co., 48 AD3d 1015, 851 
NYS2d 742 (3d Dept 2008); Seward Park Housing Corp. v Greater New 
York Mut. Ins. Co., 48 AD3d 23, 8836 NYS2d 99 (1st Dept 2007) (exclu- 
sion for “hidden and latent” defects not supported); 242-44 East 77th 
Street, LLC v Greater New York Mut. Ins. Co., 31 AD3d 100, 815 NYS2d 
507 (policy exclusions for “negligent work” and “other types of loss” 
construed to not exclude coverage under “all risk” insurance policy); 
Woods v General Accident Ins., 292 AD2d 802, 738 NYS2d 791 (4th 
Dept 2002) (exclusion for losses by “theft that occurs off the ‘residential 
premises’ of watercraft, including their furnishings, equipment and 
outboard engines or motors” could reasonably be interpreted to exclude 
coverage for engine if, at the time of loss, it was not installed on or 
otherwise part of watercraft); Oot v Home Ins. Co. of Indiana, 244 AD2d 
62, 676 NYS2d 715 (4th Dept 1998) (professional liability policy that 
includes as an insured any lawyer who was a former partner of the firm 
applicable to a former partner who was disbarred after occurrence of 
event giving rise to claim); Boggs v Commercial Mut. Ins. Co., 220 
AD2d 973, 632 NYS2d 870 (3d Dept 1995); Rocon Mfg., Inc. v Ferraro, 
199 AD2d 999, 605 NYS2d 591 (4th Dept 1993). However, where the ex- 
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istence of coverage depends entirely on the applicability of an exception 
to an exclusion, the insured has the burden of demonstrating that the 
exception has been satisfied, Platek v Hamburg, 24 NY3d 688, 3 NYS3d 
312, 26 NE3d 1167 (2015). 


Where the insurer demonstrates that its construction of the 
exclusionary clause is reasonable and that its interpretation is the only 
fair construction of the policy language at issue, the court may not 
enlarge coverage beyond the fair intent and meaning of the agreement, 
Kula v State Farm Fire and Cas. Co., 212 AD2d 16, 628 NYS2d 988 
(4th Dept 1995) (interpreting earth movement exclusion to apply to loss 
occurring when broken pipe caused soil to wash away even though the 
cause of the earth movement was a covered peril); see Atlantic Balloon 
& Novelty Corp. v American Motorists Ins. Co., 62 AD3d 920, 880 
NYS2d 112 (2d Dept 2009) (abrogated on other grounds by, Bonded 
Waterproofing Services, Inc. v Anderson-Bernard Agency, Inc., 86 AD3d 
527, 927 NYS2d 133 (2d Dept 2011)) (exclusions against “dishonest or 
criminal acts” and for “false pretenses” prevented recoveryby insured); 
State v Dennin, 39 AD3d 925, 834 NYS2d 348 (3d Dept 2007) (conve- 
nience store and gas station was not “insured location” under homeow- 
ner’s policy); Sloman v First Fortis Life Ins. Co., 266 AD2d 370, 698 
NYS2d 295 (2d Dept 1999) (insured’s herniated disc and mental condi- 
tion were “related” to a pre-existing condition within the meaning of the 
policy). 


A policy exclusion that is so broad as to render coverage illusory is 
unenforceable, see Lend Lease (US) Const. LMB Inc. v Zurich American 
Ins. Co., 28 NY3d 675, 49 NYS3d 65, 71 NE3d 556 (2017). However, 
even a broad exclusion will be enforced if the policy provides coverage 
for some acts, id. 


Pollution exclusion clauses in insurance contracts have been the 
subject of considerable litigation. In Powers Chemco, Inc. v Federal Ins. 
Co., 74 NY2d 910, 549 NYS2d 650, 548 NE2d 1301 (1989), the Court 
held that the clear and unambiguous language of the pollution exclu- 
sion provision of a comprehensive general liability policy applies to toxic 
material intentionally discharged by someone other than the insured. 
In Continental Cas. Co. v Rapid-American Corp., 80 NY2d 640, 593 
NYS2d 966, 609 NE2d 506 (1993), the Court of Appeals held that the 
pollution exclusion at issue was ambiguous as applied to the underlying 
asbestos exposure injuries and therefore found in favor of the insured. 
Although asbestos may have been an “irritant, contaminant, or pollut- 
ant” under the exclusion, the clause was ambiguous with respect to 
whether the asbestos fibers that caused the injuries were discharged 
into the atmosphere as contemplated by the exclusion, id. The Court of 
Appeals has also held that a general pollution exclusion clause does not 
exclude coverage for lead paint poisoning, Westview Associates v 
Guaranty Nat. Ins. Co., 95 NY2d 334, 717 NYS2d 75, 740 NE2d 220 
(2000). Further, a standard total pollution exclusion clause does not 
exclude coverage for injuries caused by the inhalation of paint or solvent 
fumes in an office the insured was painting, Belt Painting Corp. v TIG 
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Ins. Co., 100 NY2d 377, 763 NYS2d 790, 795 NE2d 15 (2003), but does 
exclude the discharge of mining waste even though such waste can be 
used as a commercial product and even though such waste can be 
naturally occurring, Gold Fields American Corp. v Aetna Cas. and Sur. 
Co., 295 AD2d 289, 744 NYS2d 395 (1st Dept 2002). A pollution exclu- 
sion clause that refers to the “discharge, dispersal. . . . release or 
escape of pollutants” does not encompass the inhalation of fumes 
released when a roofing membrane was applied with a hot air gun dur- 
ing a construction safety course, where the fumes were a part of the 
normal roofing process and confined to the area where the demonstra- 
tion was conducted, Roofers’ Joint Training, Apprentice and Educational 
Committee of Western New York v General Acc. Ins. Co. of America, 
275 AD2d 90, 713 NYS2d 615 (4th Dept 2000). A pollution exclusion 
clause that defines “pollutant” as “any solid, liquid, gaseous or thermal 
irritant or contaminant” applies to silica dust, which was shown to be 
capable of causing lung disease and respiratory problems, Broome v The 
Travelers Indem. Co., 125 AD3d 1241, 6 NYS3d 300 (3d Dept 2015). 


Further, the courts have repeatedly held that an exception to a pol- 
lution exclusion clause requires that the occurrence be both sudden and 
accidental, Northville Industries Corp. v National Union Fire Ins. Co. of 
Pittsburgh, Pa., 89 NY2d 621, 657 NYS2d 564, 679 NE2d 1044 (1997); 
Technicon Electronics Corp. v American Home Assur. Co., 74 NY2d 66, 
544 NYS2d 531, 542 NE2d 1048 (1989); Borg-Warner Corp. v Insurance 
Co. of North America, 174 AD2d 24, 577 NYS2d 953 (38d Dept 1992); 
Moreau v Orkin Exterminating Co., Inc., 165 AD2d 415, 568 NYS2d 466 
(3d Dept 1991); Broome v Aetna Cas. & Sur. Co., 146 AD2d 337, 540 
NYS2d 620 (38d Dept 1989); but see State v Aetna Cas. and Sur. Co., 
155 AD2d 740, 547 NYS2d 452 (3d Dept 1989) (the phrase “sudden and 
accidental” may cover an oil leak that was not immediately discovered 
and that continued for a period of time). The term “accidental” covers 
not only unintended events but also those that occur unexpectedly or by 
chance, Bresky v Ace Ina Holdings Inc., 287 AD2d 912, 731 NYS2d 791 
(3d Dept 2001). A sudden discharge of pollutant is one that occurs 
abruptly, precipitantly or brought about in a short time, Northville 
Industries Corp. v National Union Fire Ins. Co. of Pittsburgh, Pa., 
supra; Bresky v Ace INA Holdings Inc., supra. As to the definition of oc- 
currence and the effect of a pollution exclusion clause in a standard 
form comprehensive general liability policy on asbestos-related claims, 
see Continental Cas. Co. v Rapid-American Corp., 80 NY2d 640, 593 
NYS2d 966, 609 NE2d 506 (1993), Continental Cas. Co. v Employers 
Ins. Co. of Wausau, 60 AD3d 128, 871 NYS2d 48 (1st Dept 2008) (hold- 
ing that coverage is triggered upon an “injury-in-fact” or when injury, 
sickness or disability actually began), and American Heritage Realty 
Partnership v La Voy, 209 AD2d 749, 618 NYS2d 125 (3d Dept 1994). 
Losses from environmental injury claims involving decades of com- 
mercial activities at numerous industrial and waste disposal sites may 
not be aggregated as a single “disaster and/or casualty” under a rein- 
surance treaty, Travelers Cas. and Sur. Co. v Certain Underwriters at 
Lloyd’s of London, 96 NY2d 583, 734 NYS2d 531, 760 NE2d 319 (2001). 
Where a policy contains an exclusion for the cost of removal of pollut- 
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ants and the damage from an occurrence is both structural and oil 
contamination, the insured may not recover for the reduction in value of 
the property damage caused by the contamination, White v Rhodes, 34 
AD3d 951, 823 NYS2d 786 (3d Dept 2006). 


Product-hazard exclusions in liability policies have also engendered 
some litigation. These exclusions generally are intended to preclude 
coverage for claims arising from product defects, breaches of warranty 
and misrepresentations, Frontier Insulation Contractors, Inc. v 
Merchants Mut. Ins. Co., 91 NY2d 169, 667 NYS2d 982, 690 NE2d 866 
(1997). Distinguishing such coverage from “completed-operations” insur- 
ance coverage, the Court of Appeals held in Frontier Insulation Contrac- 
tors that product-hazard exclusions exempt from coverage only those 
bodily injuries arising out of the insured’s products that occur away 
from the insured’s premises and after physical possession of the 
products has been relinquished to others, id. In other words, product 
hazard exclusions apply to events that occur after the insured’s product 
has been placed in the stream of commerce, id. Thus, notwithstanding a 
product-hazard exclusion in its policy, an insurer was held to be obli- 
gated to defend an action against its insured, an asbestos installer, 
where many of the complainants alleged that their injuries arose from 
the insured’s negligent installation of the product and none alleged that 
their injuries occurred only after the insured installer completed its 
work and left the premises, id. Notably, the suggestion in Frontier 
Insulation Contractors, Inc. v Merchants Mut. Ins. Co., supra, that 
asbestos-related injury may occur immediately upon inhalation of 
asbestos fibers during the installation process was later rejected as obi- 
ter dictum in Continental Cas. Co. v Employers Ins. Co. of Wausau, 60 
AD3d 128, 871 NYS2d 48 (1st Dept 2008). In Continental Casualty Co., 
the court concluded that the holding in Frontier Insulation Contractors 
was a narrow one. Further, the evidence in Continental Casualty dem- 
onstrated that injury from asbestos inhalation occurs over time and not 
from a single instance of inhalation. Accordingly, the claimant’s injury 
could not have resulted from the insured’s “operation,” i.e., its installa- 
tion work. Consequently, the only possible basis for the claim was the 
inherent dangerousness of asbestos. Under those circumstances, the 
product-hazard exclusion was applicable, id. 


Property insurance policies with exclusions sometimes contain 
exceptions for “ensuing losses,” see Platek v Hamburg, 24 NY3d 688, 3 
NYS3d 312, 26 NE3d 1167 (2015). Such exceptions provide coverage 
when, as a result of an excluded peril, a covered peril arises and causes 
damages, see id. In general, the courts have sought to assure that the 
exception to the exclusion does not supersede the exclusion itself by 
disallowing coverage for ensuing losses directly related to the original 
excluded risk, id; Narob Development Corp. v Insurance Co. of North 
America, 219 AD2d 454, 631 NYS2d 155 (1st Dept 1995). Thus, cover- 
age under an ensuing loss provision requires a new loss to property that 
is of a kind not excluded by the policy, Platek v Hamburg, supra. For 
example, a policy that excluded losses from “water . . . on or below the 
surface of the ground, regardless of its source” but contained an excep- 
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tion for “sudden and accidental” direct physical loss caused by fire, 
explosion or theft resulting from the excluded events was held to exclude 
coverage for water damage resulting from an “explosion” in a water 
main abutting plaintiffs’ property, id. The Platek Court noted that, 
under the terms of the ensuing loss provision, the occurrence would 
have been covered if the insured’s loss had been caused by an explosion 
resulting from water on or below the ground. 


A commercial general liability insurance policy generally does not 
afford coverage for breach of contract or defects in workmanship, but 
only for bodily injury and property damage, Exeter Bldg. Corp. v Scotts- 
dale Ins. Co., 79 AD3d 927, 9138 NYS2d 733 (2d Dept 2010); Mid-Hudson 
Castle, Ltd. v P.J. Exteriors, Inc., 292 AD2d 355, 738 NYS2d 96 (2d 
Dept 2002); Structural Building Products Corp. v Business Ins. Agency, 
Inc., 281 AD2d 617, 722 NYS2d 559 (2d Dept 2001). Any other rule 
would render an insurance carrier a surety for the performance of its 
insured’s work, Structural Building Products Corp. v Business Ins. 
Agency, Inc., supra. A commercial general liability policy does not insure 
for damage to the work product itself, it nevertheless insures faulty 
workmanship in the work product that creates a legal liability by caus- 
ing bodily injury or property damage to something other than the work 
product, QBE Ins. Corp. v Adjo Contracting Corp., 112 AD3d 686, 976 
NYS2d 534 (2d Dept 2018). 


Some property insurance policies include provisions called “ordi- 
nance or law coverage” endorsements, which require the insurer to pay 
the cost of repairs to bring the insured building in compliance with 
building codes and laws where the necessity for the such repairs was 
discovered in the course of performing work on damage caused by a 
covered event, see St. George Tower v Insurance Co. of Greater New 
York, 139 AD3d 200, 30 NYS3d 60 (1st Dept 2016). Such an endorse- 
ment applies only when the discovered problem is related to damage 
that resulted from the covered event, id. 


“Political risk insurance policies” issued to lenders concern 
themselves with the risk of lending in foreign jurisdictions and not with 
the financial stability of the borrowers, CT Inv. Management Co., LLC v 
Chartis Specialty Ins. Co., 1830 AD3d 1, 9 NYS3d 220 (1st Dept 2015). 
Such risks often include expropriation, i.e., an “alteration” of local law 
to permit an “expropriatory” act or the nationalization of a private 
company by a foreign government, id. They may also include losses 
caused by prohibitions on transfers of an amount of currency (“currency 
clauses”), id. These risks are distinguishable from judicial bankruptcy 
determinations even though those determinations may impair creditors’ 
rights to access to the debtors’ assets, id. 


Insurable Interest 


At common law, a person obtaining an insurance policy was 
required to have an insurable interest in the subject matter of the 
policy so as to distinguish insurance contracts from wagers, Kramer v 
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Phoenix Life Ins. Co., 15 NY3d 539, 914 NYS2d 709, 940 NE2d 535 
(2010); see Kittner v Eastern Mut. Ins. Co., 80 AD3d 843, 915 NYS2d 
666 (3d Dept 2011); Ruse v Mutual Ben. Life Ins. Co., 23 NY 516 (1861). 
The rule, as applied to life insurance policies, is now codified in Insur- 
ance Law § 3205(b). Subdivision 1 of that statute provides that any 
person “of lawful age” may procure insurance on his or her own life “for 
the benefit of any person, firm, association or corporation” and that any 
such insurance contract may be “immediate[ly]” assigned or transferred. 
In contrast, subdivision 2, which addresses an individual’s ability to 
procure insurance on another’s life, requires that the benefits of such 
insurance be payable only to the person insured, the insured’s 
representatives or “a person, having, at the time when such contract is 
made, an insurable interest in the person insured.” An insurable inter- 
est is defined as, “in the case of persons closely related by blood or by 
law, a substantial interest engendered by love and affection” or, for oth- 
ers, a “lawful and substantial economic interest in the continued life, 
health or bodily safety of the person insured,” Ins. L. § 3205(a)(1). In 
Kramer v Phoenix Life Ins. Co., supra, the Court of Appeals held that 
both the language and the history of these provisions permit individuals 
to purchase insurance policies on their own lives with the intention of 
immediately assigning the policies to individuals or entities having no 
insurable interest. In so ruling, the Court drew a sharp distinction be- 
tween life insurance policies purchased by the insured individuals on 
their own lives and policies purchased on the lives of others, id. 


The analysis in Kramer v Phoenix Life Ins. Co., 15 NY3d 5389, 914 
NYS2d 709, 940 NE2d 585 (2010), may be affected by the enactment of 
Article 78 of the Insurance Law, which regulates “life settlement” 
contracts, in which compensation is paid for “the assignment, transfer, 
sale, release, devise or bequest of” death benefits, ownership of life in- 
surance policies or beneficial interests in trusts that own such policies, 
Ins. L. § 7802(k). Article 78, which was adopted in 2009 and became ef- 
fective May 18, 2010, prohibits “stranger-originated life insurance,” a 
practice defined as “any act, practice or arrangement, at or prior to 
policy issuance, to initiate or facilitate the issuance of a policy for the 
intended benefit of a person who, at the time of policy origination, has 
no insurable interest in the life of the insured under the laws of this 
state,” id § 7815. Under the statute, with some exceptions, a life settle- 
ment contract cannot be made during the two years following the issu- 
ance of a policy, Ins. L. § 7813(j)(1). Because Article 78 did not become 
effective until May 10, 2010, the Court of Appeals held that it was not 
applicable to the life insurance contracts at issue in Kramer v Phoenix 
Life Ins. Co., supra. 


With respect to liability policies, there is no requirement that an 
insured have an insurable interest in the covered premises, 4815 
Development Corp. v Harleysville Ins. Co. of New York, 103 AD3d 832, 
962 NYS2d 258 (2d Dept 2013). 


With respect to property insurance, Insurance Law § 3401 requires 
that the insured have an “insurable interest,” a term that is defined as 
“any lawful and substantial economic interest in the safety or preserva- 
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tion of property from loss, destruction or pecuniary damage,” see Scarola 
v Insurance Co. of North America, 31 NY2d 411, 340 NYS2d 630, 292 
NE2d 776 (1972). An insurer undertakes a separate and distinct obliga- 
tion to the various insured parties, including spouses, so that the insur- 
able interest of each insured is treated as separate and distinct, Azzato 
v Allstate Ins. Co., 99 AD3d 643, 951 NYS2d 726 (2d Dept 2012); see 
Graziane v National Sur. Corp., 120 AD2d 773, 501 NYS2d 232 (3d 
Dept 1986). 


Generally, a person has an insurable interest in the subject matter 
of a property insurance policy where that person has such a relation or 
connection with, or concern in, that subject matter as to derive pecuni- 
ary benefit or advantage from its preservation, or suffer pecuniary loss 
or damage from its destruction, termination, or injury by the happening 
of the event insured against, Scarola v Insurance Co. of North America, 
31 NY2d 411, 340 NYS2d 630, 292 NE2d 776 (1972); National Super- 
lease Inc. v Reliance Ins. Co. of New York, 123 AD2d 608, 507 NYS2d 
16 (2d Dept 1986). The interest must be of such a character that the de- 
struction or loss of the property will have a direct, and not mere remote 
or consequential, effect on the insured, see National Filtering Oil Co. v 
Citizens’ Ins. Co., 106 NY 535, 13 NE 337 (1887); Azzato v Allstate Ins. 
Co., 99 AD3d 643, 951 NYS2d 726 (2d Dept 2012). Generally, a legal or 
equitable interest in the property is not required, Weissman v Galway 
Const. Corp., 239 AD2d 410, 659 NYS2d 42 (2d Dept 1997); see Azzato 
v Allstate Ins. Co., supra. However, the requirement of an insurable 
interest is not satisfied by the fact that the claimant helped to pay for 
the subject property or helped her spouse to maintain the property, at 
least where there is no allegation that the claimant earned any income 
from the property, resided at the property or had an equitable or a legal 
right to do so, Azzato v Allstate Ins. Co., supra. The lack of an insurable 
interest in the property renders the insurance policy void and unenforce- 
able, id. 


Public Policy Restrictions on Insurance Coverage and Exclusions 


Ordinarily, the parties to an insurance agreement may contract for 
coverage “as they wish” and the courts will enforce their contracts 
without passing on the substance, J.P. Morgan Securities Inc. v Vigilant 
Ins. Co., 21 NY3d 324, 970 NYS2d 733, 992 NE2d 1076 (2013); see New 
England Mut. Life Ins. Co. v Caruso, 73 NY2d 74, 538 NYS2d 217, 535 
NE2d 270 (1989). Further, courts are generally reluctant to inhibit 
freedom of contract by finding insurance provisions unenforceable as 
violative of public policy, J.P. Morgan Securities Inc. v Vigilant Ins. Co., 
supra; Slayko v Security Mut. Ins. Co., 98 NY2d 289, 746 NYS2d 444, 
774 NE2d 208 (2002). Nevertheless, public policy precludes insurers 
from indemnifying their insureds against punitive damages awards, 
Zurich Ins. Co. v Shearson Lehman Hutton, Inc., 84 NY2d 309, 618 
NYS2d 609, 642 NE2d 1065 (1994), and against awards resulting from 
actions undertaken by the insureds with the intent to cause injury, 
Massena v Healthcare Underwriters Mut. Ins. Co., 98 NY2d 435, 749 
NYS2d 456, 779 NE2d 167 (2002); see Austro v Niagara Mohawk Power 
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Corp., 66 NY2d 674, 496 NYS2d 410, 487 NE2d 267 (1985). The latter 
rule is applied narrowly and only in situations in which the insured 
acted intentionally and with an intent to harm or injure others, J.P. 
Morgan Securities Inc. v Vigilant Ins. Co., supra; see Public Service 
Mut. Ins. Co. v Goldfarb, 53 NY2d 392, 442 NYS2d 422, 425 NE2d 810 
(1981). Thus, public policy does not preclude insurance coverage for def- 
amation claims asserted by public figures because such claims may be 
maintained upon a showing of reckless disregard for the truth as well 
as a showing of intentional wrongdoing, Massena v Healthcare Under- 
writers Mut. Ins. Co., 98 NY2d 435, 749 NYS2d 456, 779 NE2d 167 
(2002). 


Public policy precludes coverage for SEC or NASDR orders requir- 
ing disgorgement of funds improperly acquired by the insured, Vigilant 
Ins. Co. v Credit Suisse First Boston Corp., 10 AD3d 528, 782 NYS2d 
19 (1st Dept 2004). This principle applies even where the order requir- 
ing disgorgement was made on consent and includes a provision indicat- 
ing that the insured was not admitting wrongdoing, see J.P. Morgan 
Securities Inc. v Vigilant Ins. Co., 126 AD3d 76, 2 NYS3d 415 (1st Dept 
2015). To be distinguished are cases in which the insurer is seeking to 
avoid coverage not on the basis of public policy, but rather on the basis 
of a “Dishonest Acts Exclusion” that applies to “judgment(s] or other 
adjudication|[s]” which “establish” that the insured was guilty of any de- 
liberate dishonest, fraudulent or criminal conduct, id. Where such an 
exclusion is invoked, an order or other adjudication entered on the 
insured’s consent will not preclude coverage if it expressly states that 
the insured does not admit its guilt of the dishonest acts, id. In such 
situations, even the inclusion of specific factual findings of wrongdoing 
in the order or adjudication is not sufficient to trigger the application of 
the “Dishonest Acts Exclusion,” id. However, insurance coverage is not 
precluded where the insured has been ordered to “disgorge” funds that 
it did not obtain itself, but rather improperly assisted its customers to 
obtain, J.P. Morgan Securities Inc. v Vigilant Ins. Co., 21 NY38d 324, 
970 NYS2d 733, 992 NE2d 1076 (2013). Accordingly, public policy did 
not necessarily preclude insurance coverage where the SEC found that 
the insureds actively facilitated improper “late trading” and “market 
timing” activities on behalf of certain of its customers, id. Although the 
SEC found that the insureds had willfully violated federal securities 
laws, the element of intent to harm or injury others was not clearly pre- 
sent, id. i 


Public policy may bar enforcement of specific policy provisions that 
are inconsistent with statutory mandates, Progressive Cas. Ins. Co. v 
Baker, 290 AD2d 676, 736 NYS2d 447 (3d Dept 2002). Thus, an 
automobile insurance policy must be as broad as the owner’s liability 
under Vehicle & Traffic Law § 388, Rosado v Eveready Ins. Co., 34 
NY2d 438, 356 NYS2d 8, 312 NE2d 153 (1974); Progressive Cas. Ins. Co. 
v Baker, supra; see Henderson v New York Cent. Mut. Fire Ins. Co., 56 
AD3d 1141, 867 NYS2d 628 (4th Dept 2008). Similarly, an exclusion 
that purported to deny coverage for negligent loading and unloading of 
logs was violative of public policy and unenforceable because Vehicle & 
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Traffic Law § 388 had been interpreted to encompass such activities, 
Progressive Cas. Ins. Co. v Baker, supra; see Argentina v Emery World 
Wide Delivery Corp., 93 NY2d 554, 693 NYS2d 493, 715 NE2d 495 
(1999). Likewise, an exclusion in an uninsured motorist endorsement 
was unenforceable, since neither Insurance Law § 3420(f)(1) (requiring 
that such endorsements be included in all automobile insurance poli- 
cies) nor the applicable regulations mention any exclusion, Government 
Employees Ins. Co. v Johnson, 123 AD3d 711, 997 NYS2d 709 (2d Dept 
2014). For a further discussion of the enforceability of policy exclusions 
for intentional misconduct, see Exclusions, infra. 


Duty to Defend 


An insurer’s duty to furnish a defense is broader than its obligation 
to indemnify, Fieldston Property Owners Ass’n, Inc. v Hermitage Ins. 
Co., Inc., 16 NY3d 257, 920 NYS2d 763, 945 NE2d 1013 (2011); 
Automobile Ins. Co. of Hartford v Cook, 7 NY3d 131, 818 NYS2d 176, 
850 NE2d 1152 (2006) (describing duty to defend as “exceedingly 
broad”); Agoado Realty Corp. v United Intern. Ins. Co., 95 NY2d 141, 
711 NYS2d 141, 733 NE2d 213 (2000); Frontier Insulation Contractors, 
Inc. v Merchants Mut. Ins. Co., 91 NY2d 169, 667 NYS2d 982, 690 
NE2d 866 (1997); Seaboard Sur. Co. v Gillette Co., 64 NY2d 304, 486 
NYS2d 873, 476 NE2d 272 (1984). An insurer’s duty to defend is not 
breached where the insurer tenders a defense but reserves its rights, 
Law Offices of Zachary R. Greenhill P.C. v Liberty Ins. Underwriters, 
Inc., 128 AD3d 556, 9 NYS3d 264 (1st Dept 2015). 


Where a liability insurer breaches a contractual duty to defend its 
insured in a personal injury action, and the insured thereafter has a 
judgment entered against it or concludes a reasonable settlement with 
the injured party, the insurer is not necessarily liable to indemnify the 
insured if coverage is disputed, see K2 Inv. Group, LLC v American 
Guarantee & Liability Ins. Co., 22 NY8d 578, 983 NYS2d 761, 6 NE3d 
1117 (2014); Servidone Const. Corp. v Security Ins. Co. of Hartford, 64 
NY2d 419, 488 NYS2d 139, 477 NE2d 441 (1985). A liability insurer 
that has breached its duty to defend may rely on policy exclusions to 
avoid indemnifying the insured for a judgment or settlement if the 
exclusions do not depend on the facts established in the underlying liti- 
gation, see K2 Inv. Group, LLC v American Guarantee & Liability Ins. 
Co., supra; Servidone Const. Corp. v Security Ins. Co. of Hartford, supra; 
see Hough v USAA Cas. Ins. Co., 93 AD3d 405, 940 NYS2d 41 (1st Dept 
2012) (insurer claimed that default judgment arose from insured’s 
intentionally causing plaintiffs injuries). The Court in K2 Inv. Group, 
LLC, noted that any suggestion in Lang v Hanover Ins. Co., 3 NY38d 
350, 787 NYS2d 211, 820 NE2d 855 (2004), to the contrary should not 
be followed. 


The insurer’s duty to defend arises whenever the allegations of a 
complaint suggest a reasonable or potential possibility of coverage, 
Regal Const. Corp. v National Union Fire Ins. Co. of Pittsburgh, PA, 15 
NY3d 34, 904 NYS2d 338, 930 NE2d 259 (2010); Worth Const. Co., Inc. 
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v Admiral Ins. Co., 10 NY3d 411, 859 NYS2d 101, 888 NE2d 1043 (2008); 
BP Air Conditioning Corp. v One Beacon Ins. Group, 8 NY3d 708, 840 
NYS2d 302, 871 NE2d 1128 (2007);Frontier Insulation Contractors, Inc. 
v Merchants Mut. Ins. Co., 91 NY2d 169, 667 NYS2d 982, 690 NE2d 
866 (1997); Continental Cas. Co. v Rapid-American Corp., 80 NY2d 640, 
593 NYS2d 966, 609 NE2d 506 (1993), or whenever the allegations 
against the insured fall within the scope of the risks undertaken by the 
insurer, Massena v Healthcare Underwriters Mut. Ins. Co., 98 NY2d 
435, 749 NYS2d 456, 779 NE2d 167 (2002); Agoado Realty Corp. v 
United Intern. Ins. Co., 95 NY2d 141, 711 NYS2d 141, 733 NE2d 213 
(2000); Columbia v Continental Ins. Co., 83 NY2d 618, 612 NYS2d 345, 
634 NE2d 946 (1994), no matter how false or groundless those allega- 
tions might be, BP Air Conditioning Corp. v One Beacon Ins. Group, 
supra; Automobile Ins. Co. of Hartford v Cook, 7 NY3d 131, 818 NYS2d 
176, 850 NE2d 1152 (2006); Seaboard Sur. Co. v Gillette Co., 64 NY2d 
304, 486 NYS2d 873, 476 NE2d 272 (1984); Brewster v Virginia Sur. 
Co., Inc., 70 AD3d 1239, 896 NYS2d 203 (3d Dept 2010); Durant v North 
Country Adirondack Co-op. Ins. Co., 24 AD3d 1165, 807 NYS2d 427 (3d 
Dept 2005). Thus, when an insurer seeks to disclaim coverage on the 
basis of an exclusion, the insurer will be required to provide a defense 
unless it can demonstrate that the allegations of the complaint cast 
that pleading solely and entirely within the policy exclusions, and, fur- 
ther, that the allegations, in toto, are subject to no other interpretation, 
Automobile Ins. Co. of Hartford v Cook, supra; Castlepoint Insurance 
Company v Southside Manhattan View LLC, 179 AD3d 507, 118 NYS3d 
19 (1st Dept 2020). Additionally, the insurer must provide a defense 
where, notwithstanding the complaint allegations, underlying facts 
made known to the insurer create a reasonable possibility of coverage, 
QBE Ins. Corp. v Adjo Contracting Corp., 112 AD3d 686, 976 NYS2d 
534 (2d Dept 2013). Unlike the duty to defend, the duty to indemnify is 
determined by the actual basis for the insured’s liability to a third 
person and is not determined by the allegations of the pleadings, Bovis 
Lend Lease LMB Inc. v Garito Contracting, Inc., 65 AD3d 872, 885 
NYS2d 59 (1st Dept 2009). The insurer’s duty to defend extends to an 
additional insured, Worth Const. Co., Inc. v Admiral Ins. Co., supra, 
and is not contingent on there having been an adjudication of liability 
giving rise to a duty to indemnify the additional insured, BP Air 
Conditioning Corp. v One Beacon Ins. Group, supra. 


It is well established that a liability insurer has a duty to defend if 
the pleadings allege a covered occurrence even though facts outside the 
four corners of the pleadings indicate that the claim may be meritless or 
not covered, BP Air Conditioning Corp. v One Beacon Ins. Group, 8 
NY3d 708, 840 NYS2d 302, 871 NE2d 1128 (2007); Automobile Ins. Co. 
of Hartford v Cook, 7 NY3d 131, 818 NYS2d 176, 850 NE2d 1152 (2006) 
(describing duty to defend as “litigation insurance”); Cedarhurst v 
Hanover Ins. Co., 89 NY2d 293, 653 NYS2d 68, 675 NE2d 822 (1996); 
Fitzpatrick v American Honda Motor Co., Inc., 78 NY2d 61, 571 NYS2d 
672, 575 NE2d 90 (1991); Merchants Ins. of New Hampshire, Inc. v 
Weaver, 31 AD3d 945, 819 NYS2d 594 (3d Dept 2006); Tortoso v MetLife 
Auto & Home Ins. Co., 21 AD3d 276, 799 NYS2d 506 (1st Dept 2005); 
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Hotel des Artistes, Inc. v General Acc. Ins. Co. of America, 9 AD3d 181, 
775 NYS2d 262 (1st Dept 2004); Pahl v Grenier, 277 AD2d 681, 715 
NYS2d 124 (3d Dept 2000). It is not material that the complaint against 
the insured asserts additional claims that fall outside the policy’s gen- 
eral coverage or within its exclusory provisions, BP Air Conditioning 
Corp. v One Beacon Ins. Group, 8 NY3d 708, 840 NYS2d 302, 871 NE2d 
1128 (2007); Seaboard Sur. Co. v Gillette Co., 64 NY2d 304, 486 NYS2d 
873, 476 NE2d 272 (1984). 


The insurer bears the burden of proving that the allegations do not 
fit within the range of the policy’s coverage, Frontier Insulation Contrac- 
tors, Inc. v Merchants Mut. Ins. Co., 91 NY2d 169, 667 NYS2d 982, 690 
NE2d 866 (1997); Columbia v Continental Ins. Co., 83 NY2d 618, 612 
NYS2d 345, 684 NE2d 946 (1994); International Paper Co. v Continental 
Cas. Co., 35 NY2d 322, 361 NYS2d 873, 320 NE2d 619 (1974), and, 
where an exclusion clause is relied on to deny coverage, that the allega- 
tions of the complaint can be interpreted only to exclude coverage, 
Massena v Healthcare Underwriters Mut. Ins. Co., 98 NY2d 435, 749 
NYS2d 456, 779 NE2d 167 (2002); Bravo Realty Corp. v Mt. Hawley 
Ins. Co., 33 AD3d 447, 823 NYS2d 360 (1st Dept 2006). If any of the 
claims against the insured arguably arise from covered events, the 
insurer is required to defend the entire action, Massena v Healthcare 
Underwriters Mut. Ins. Co., supra; Frontier Insulation Contractors, Inc. 
v Merchants Mut. Ins. Co., supra; National Union Fire Ins. Co. of 
Pittsburgh, Pa. v Oswego, 295 AD2d 905, 744 NYS2d 266 (4th Dept 
2002). To meet its heavy burden, the insurer must establish that the al- 
legations of the complaint fall wholly within the exclusion, that the 
exclusion is subject to no other interpretation, and that there is no 
factual or legal basis upon which the insurer may eventually be held ob- 
ligated to indemnify the insured under the policy provision, Automobile 
Ins. Co. of Hartford v Cook, 7 NY3d 131, 818 NYS2d 176, 850 NE2d 
1152 (2006) (duty to defend wrongful death action where insured killed 
a person in self-defense; occurrence may constitute accident within 
meaning of homeowner’s policy if evidence establishes an unintentional 
or unexpected event); Franklin Development Co., Inc. v Atlantic Mut. 
Ins. Co., 60 AD3d 897, 876 NYS2d 103 (2d Dept 2009); Global Const. 
Co., LLC v Essex Ins. Co., 52 AD3d 655, 860 NYS2d 614 (2d Dept 2008); 
Bruckner Realty, LLC v County Oil Co., Inc., 40 AD3d 898, 838 NYS2d 
87 (2d Dept 2007); Tortoso v MetLife Auto & Home Ins. Co., 21 AD3d 
276, 799 NYS2d 506 (1st Dept 2005); Physicians’ Reciprocal Insurers v 
Loeb, 291 AD2d 541, 738 NYS2d 68 (2d Dept 2002); see J. Lucarelli & 
Sons, Inc. v Mountain Valley Indem. Co., 64 AD3d 856, 881 NYS2d 708 
(8d Dept 2009); Physicians’ Reciprocal Insurers v Giugliano, 37 AD3d 
442, 830 NYS2d 225 (2d Dept 2007); New York v Certain Underwriters 
at Lloyd’s of London, England, 15 AD3d 228, 790 NYS2d 82 (1st Dept 
2005). 


In the context of cases involving primary and excess insurers, the 
Court of Appeals has held that the primary insurer has the primary 
duty to defend on behalf of the insured, Fieldston Property Owners 
Ass’n, Inc. v Hermitage Ins. Co., Inc., 16 NY3d 257, 920 NYS2d 763, 
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945 NE2d 10138 (2011); General Motors Acceptance Corp. v Nationwide 
Ins. Co., 4 NY3d 451, 456, 796 NYS2d 2, 828 NE2d 959 (2005). Further, 
the primary insurer generally has no right to contribution from the 
excess insurer for the cost of the defense, although the excess insurer 
may elect to participate in the defense to protect its interest, Fieldston 
Property Owners Ass’n, Inc. v Hermitage Ins. Co., Inc., supra; General 
Motors Acceptance Corp. v Nationwide Ins. Co., supra. Thus, a primary 
insurer had a duty to defend its insured in federal and state actions, 
without contribution from the excess insurer, notwithstanding that the 
primary insurer’s policy arguably covered only one of the causes of ac- 
tion in each proceeding and the excess insurer would ultimately have 
an obligation to indemnify the insured for most of the claims, Fieldston 
Property Owners Ass’n, Inc. v Hermitage Ins. Co., Inc., supra. 


The First Department has held that obligation to pay defense ex- 
penses is not as broad or as easily defined as the obligation to defend, 
Federal Ins. Co. v Kozlowski, 18 AD3d 33, 792 NYS2d 397 (1st Dept 
2005). Under the obligation to defend, the insurer must afford a defense 
for covered as well as non-covered claims if the latter are intertwined 
with the covered claims, whereas under the obligation to pay defense 
expenses, the insurer is entitled to differentiate between covered and 
non-covered claims, id. However, in Fieldston Property Owners Ass’n, 
Inc. v Hermitage Ins. Co., Inc., 16 NY3d 257, 920 NYS2d 763, 945 NE2d 
1013 (2011), the Court of Appeals held that a primary insurer had an 
obligation to cover the entire cost of defending against two actions even 
though its policy arguably covered only one of several causes of action. 
Fieldston did not differentiate between the primary insurer’s obligation 
to provide a defense and the obligation to cover the costs of defense, 
thereby raising a question about the continuing vitality of the First 
Department’s holding in Federal Ins. Co. v Kozlowski, supra. 


The duty to defend under insurance provisions that cover only ongo- 
ing operations is routinely analyzed under the principles governing 
exclusions, as is the duty under provisions that exclude ongoing opera- 
tions, 492 Kings Realty, LLC v 506 Kings, LLC, 88 AD3d 941, 931 
NYS2d 671 (2d Dept 2011); Travelers Indem. Co. v Commerce & 
Industry Ins. Co. of Canada, 28 AD3d 914, 814 NYS2d 295 (3d Dept 
2006); Greater New York Mut. Ins. Co. v Mutual Marine Office, Inc., 3 
AD3d 44, 769 NYS2d 234 (1st Dept 2003); Consolidated Edison Co. of 
New York, Inc. v Hartford Ins. Co., 203 AD2d 83, 610 NYS2d 219 (1st 
Dept 1994). Thus, a claim for property damage arising from a subcon- 
tractor’s “conducting construction” was considered sufficiently broad to 
overcome an exclusion for construction completed before the incident 
giving rise to the lawsuit occurred, id. 


A clause in a commercial general liability insurance policy provid- 
ing that the insurer’s “right and duty to defend ends when we have 
used up the applicable limit of insurance in payment of judgments or 
settlements” is enforceable and will excuse an insurer from providing a 
further defense once the policy limits have been exhausted, Matter of 
East 51st Street Crane Collapse Litigation, 84 AD3d 512, 923 NYS2d 
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64 (1st Dept 2011). To be distinguished are cases involving automobile 
liability insurance policies, which are governed by 11 NYCRR 60-1.1(b). 
That regulation provides that automobile insurers must pay all defense 
costs until the insured’s case has ended, regardless of whether the 
policy limits have been exhausted, see Liberty Mut. Fire Ins. Co. v 
National Cas. Co., 90 AD3d 859, 985 NYS2d 319 (2d Dept 2011); Haight 
v Estate of DePamphilis, 5 AD3d 547, 772 NYS2d 833 (2d Dept 2004). 
Since any policy language that conflicts with and is less generous to the 
insured than the regulation is unenforceable, a provision stating that 
the duty to defend ends when the limits of the policy are exhausted is 
ineffective, Liberty Mut. Fire Ins. Co. v National Cas. Co., supra. 


Under a directors and officers liability policy calling for the 
reimbursement of defense expenses, insurers are required to make 
contemporaneous interim advances of defense expenses where coverage 
is disputed, subject to recoupment in the event it is ultimately 


determined that no coverage was afforded, id; National Union Fire Ins. 
Co. of Pittsburgh, Pa. v Ambassador Group, Inc., 157 AD2d 293, 556 
NYS2d 549 (1st Dept 1990). 


Where an attorney’s professional liability policy specifically excludes 
coverage for incidents occurring when the attorney is serving two 
masters (i.e., the client and the attorney), the insurer is absolved of the 
duty to defend, Law Offices of Zachary R. Greenhill P.C. v Liberty Ins. 
Underwriters, Inc., 128 AD3d 556, 9 NYS3d 264 (1st Dept 2015); Lee & 
Amtzis, LLP v American Guarantee and Liability Ins. Co., 128 AD38d 
104, 7 NYS3d 80 (1st Dept 2015); see K2 Inv. Group, LLC v American 
Guarantee & Liability Ins. Co., 22 NY3d 578, 983 NYS2d 761, 6 NE3d 
1117 (2014). Where the allegations of malpractice with respect to the 
client are intertwined with allegations of malpractice with respect to an 
entity in which the attorney had financial interest, the insurer’s obliga- 
tion to defend and indemnify may present a question of fact, Law Of- 
fices of Zachary R. Greenhill P.C. v Liberty Ins. Underwriters, Inc., 
supra. 


Additional Insureds 


Some liability policies include provisions extending coverage to “ad- 
ditional insureds.” The purpose of such provisions is to apportion risk 
and to protect general contractors who expose themselves to the risk of 
vicarious liability for the negligent acts or omissions of the subcontrac- 
tors they hire, Burlington Ins. Co. v NYC Transit Authority, 29 NY3d 
313, 57 NYS3d 85, 79 NE3d 477 (2017). The rationale for “additional 
insured” coverage is to make the party with the most control over the 
risk responsible for the financial loss that it fails to prevent, id. 


When determining whether a third party is an additional insured 
under an insurance policy, a court must ascertain the intention of the 
parties to the policy, as determined from within the four corners of the 
policy, Superior Ice Rink, Inc. v Nescon Contracting Corp., 52 AD3d 
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688, 861 NYS2d 362 (2d Dept 2008). An additional insured generally 
enjoys the same protection as the named insured, Kassis v Ohio Cas. 
Ins. Co., 12 NY3d 595, 885 NYS2d 241, 913 NE2d 933 (2009); BP Air 
Conditioning Corp. v One Beacon Ins. Group, 8 NY3d 708, 840 NYS2d 
302, 871 NE2d 1128 (2007); Pecker Iron Works of New York, Inc. v 
Traveler’s Ins. Co., 99 NY2d 391, 756 NYS2d 822, 786 NE2d 863 (2003); 
David Christa Const., Inc. v American Home Assur. Co., 59 AD3d 1136, 
873 NYS2d 409 (4th Dept 2009). The standard for determining whether 
an additional insured is entitled to a defense is the same standard that 
is used to determine if a named insured is entitled to a defense, Burling- 
ton Insurance Co. v NYC Transit Authority, 29 NY3d 313, 57 NYS3d 
85, 79 NE38d 477 (2017); Regal Const. Corp. v National Union Fire Ins. 
Co. of Pittsburgh, PA, 15 NY38d 34, 904 NYS2d 338, 930 NE2d 259 
(2010); BP Air Conditioning Corp. v One Beacon Ins. Group, supra. As 
long as a clear written intent to include an entity as an additional 
insured is shown prior to the loss, the fact that certificates of insurance 
are not issued to the insured until after the loss does not compel the 
conclusion that such an entity is not an additional insured, Fort Ann v 
Liberty Mut. Ins. Co., 69 AD3d 1261, 893 NYS2d 682 (3d Dept 2010). 
Although it is ordinarily not difficult to establish that a party is an ad- 
ditional insured, there must be some evidence on the record, such as the 
policy or a sworn statement from a person with actual knowledge, 
indicating that such coverage was in place, Lue v Finkelstein & 
Partners, LLP, 94 AD3d 1386, 943 NYS2d 636 (3d Dept 2012). 


Insurance policies providing coverage for “additional insureds” often 
contain clauses limiting the coverage to occurrences “arising out of” the 
primary insured’s operations, see Regal Const. Corp. v National Union 
Fire Ins. Co. of Pittsburgh, PA, 15 NY3d 34, 904 NYS2d 338, 930 NE2d 
259 (2010). The phrase “arising out of’ has been interpreted to mean 
“originating from, incident to, or having connection with” and requires 
some causal relationship between the injury and the risk for which 
coverage is provided, id; Worth Const. Co., Inc. v Admiral Ins. Co., 10 
NY3d 411, 859 NYS2d 101, 888 NE2d 1043 (2008); Christ the King 
Regional High School v Zurich Ins. Co. of North America, 91 AD3d 809, 
936 NYS2d 680 (2d Dept 2012); Maroney v New York Cent. Mut. Fire 
Ins. Co., 5 NY3d 467, 805 NYS2d 533, 839 NE2d 886 (2005); Bovis Lend 
Lease LMB Inc. v Garito Contracting, Inc., 65 AD3d 872, 885 NYS2d 59 
(1st Dept 2009). In determining whether an injury arose out of an 
insured’s work, however, the focus of the inquiry is not on the precise 
cause of the accident but rather on the general nature of the operation 
in the course of which the injury was sustained, Stout v 1 East 66th 
Street Corp., 90 AD3d 898, 935 NYS2d 49. A general contractor, as an 
additional insured, did not establish that a subcontractor’s insurer had 
a duty to defend when the insurance policy established such a duty only 
for accidents “arising out of” the subcontractor’s operations and the 
mere furnishing and installation of a stairway did not establish that the 
accident “arose out of” its operations, id. Similarly, the necessary 
causative relationship did not exist where the “operation” for which the 
liability insurance was obtained was the holding of a dance competition 
within a school building and the accident in issue involved an attendee 
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who allegedly fell due to a sidewalk defect while walking from the park- 
ing lot to the front entrance of the building, Christ the King Regional 
High School v Zurich Ins. Co. of North America, supra. 


In 2004, the standard form for comprehensive liability coverage for 
contractors was revised to replace the language covering incidents “aris- 
ing out of” the insured’s acts or omissions with language covering 
incidents “caused by” such acts or omissions, Burlington Ins. Co. v NYC 
Transit Authority, 29 NY3d 313, 57 NYS3d 85, 79 NE3d 477 (2017). As 
used in an insurance policy involving coverage for an “additional 
insured,” the phrase “caused by” is not the equivalent of the phrase 
“arising out of’ and requires that the conduct in question be the 
“proximate cause” of the injury rather than the “but for” cause, 
Burlington Insurance Co. v NYC Transit Authority, supra. Thus, an in- 
surance policy that insures against “liability . . . caused, in whole or in 
part,” by the insured did not provide coverage for either the insured or 
the additional insureds unless the insured was negligent and the 
negligence proximately caused the injury, id. 


Some insurance policies providing for coverage of “additional 
insureds” require a writing between the primary insured and the latter 
stating that the latter will be included as an “additional insured” on the 
primary insured’s policy, AB Green Gansevoort, LLC v Peter Scalaman- 
dre & Sons, Inc., 102 AD3d 425, 961 NYS2d 3 (1st Dept 2013); Linarello 
v City University of New York, 6 AD3d 192, 774 NYS2d 517 (1st Dept 
2004); see Gilbane Bldg. Co./TDX Const. Corp. v St. Paul Fire and 
Marine Ins. Co., 143 AD3d 146, 38 NYS3d 1 (1st Dept 2016) (applying 
same principle to policy with slightly different language); QBE Ins. 
Corp. v Adjo Contracting Corp., 121 AD38d 1064, 997 NYS2d 425 (2d 
Dept 2014) (contractual language that merely requires purchase of in- 
surance will not be read as also requiring that a contracting party be 
named as an additional insured). Such a requirement demands an 
express written agreement to that effect between the primary insured 
and the party claiming to be an additional insured, AB Green Gan- 
sevoort, LLC v Peter Scalamandre & Sons, Inc., supra; Linarello v City 
University of New York, supra. An agreement between the primary 
insured and an intermediate subcontractor in which the primary 
insured agreed to “assume all the obligations and risks which [the in- 
termediate subcontractor] assumed towards [the claimed additional 
insured]” did not satisfy that requirement, see New York v Nova Cas. 
Co., 104 AD3d 410, 959 NYS2d 916 (1st Dept 2013) (requirement for 
written agreement not satisfied by subcontract provision incorporating 
prime contract’s terms even though prime contract required contractor 
to add owner as additional insured). Moreover, policy language requir- 
ing a written agreement between the primary insured and the potential 
additional insured was not overcome by a policy heading stating “Ad- 
ditional Insured—Owners, Lessees or Contractors—Automatic Status 
when required in construction agreement with you,” AB Green 
Gansevoort, LLC v Peter Scalamandre & Sons, Inc., supra. 


Where a liability insurer is under a duty to defend and its named 
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insured is absolved of liability in the underlying action, the insurer’s 
duty to defend the additional insured covered as such only with respect 
to liability arising out of the named insured’s ongoing operations 
performed for the additional insured ends when the insured is absolved 
of liability, Niagara Falls v Merchants Ins. Group, 34 AD3d 1263, 824 
NYS2d 841 (4th Dept 2006). Further, when the named insured has been 
absolved of liability, the liability insurer also is relieved of its duty to 
indemnify the additional insured, id. 


Exclusions 


The rule that ambiguities in insurance policies are to be construed 
in favor of the insured is particularly true of exclusion clauses, which 
are not to be extended by interpretation or implication but are to be ac- 
corded a strict and narrow construction, Pioneer Tower Owners Ass’n v 
State Farm Fire & Cas. Co., 12 NY3d 302, 880 NYS2d 885, 908 NE2d 
875 (2009); Belt Painting Corp. v TIG Ins. Co., 100 NY2d 377, 763 
NYS2d 790, 795 NE2d 15 (2003); Westview Associates v Guaranty Nat. 
Ins. Co., 95 NY2d 334, 717 NYS2d 75, 740 NE2d 220 (2000); Cedar- 
hurst v Hanover Ins. Co., 89 NY2d 293, 653 NYS2d 68, 675 NE2d 822 
(1996); Cone v Nationwide Mut. Fire Ins. Co., 75 NY2d 747, 551 NYS2d 
891, 551 NE2d 92 (1989); Seaboard Sur. Co. v Gillette Co., 64 NY2d 
304, 486 NYS2d 873, 476 NE2d 272 (1984); QBE Ins. Corp. v Adjo 
Contracting Corp., 121 AD3d 1064, 997 NYS2d 425 (2d Dept 2014) 
(exclusion for construction of “multi-track housing development” 
ambiguous); Hotel des Artistes, Inc. v General Acc. Ins. Co. of America, 
9 AD3d 181, 775 NYS2d 262 (1st Dept 2004); Roofers’ Joint Training, 
Apprentice and Educational Committee of Western New York v General 
Acc. Ins. Co. of America, 275 AD2d 90, 713 NYS2d 615 (4th Dept 2000); 
Northrup v Blue Cross and Blue Shield of Utica-Watertown Inc., 235 
AD2d 1022, 652 NYS2d 902 (3d Dept 1997) (policy exclusion for artificial 
insemination does not encompass gamete interfallopian transfer). It 
should be noted, however, that there are circumstances where extrinsic 
evidence may be admitted before an exclusion is strictly construed 
against an insurer, Heartland Brewery, Inc. v Nova Cas. Co., 149 AD3d 
522, 52 NYS3d 55 (1st Dept 2017). 


To negate coverage by virtue of an exclusion, an insurer must es- 
tablish that the exclusion is stated in clear and unmistakable language, 
is subject to no other reasonable interpretation, and applies in the par- 
ticular case, Pioneer Tower Owners Ass’n v State Farm Fire & Cas. Co., 
12 NY3d 302, 880 NYS2d 885, 908 NE2d 875 (2009); RJC Realty 
Holding Corp. v Republic Franklin Ins. Co., 2 NY3d 158, 777 NYS2d 4, 
808 NE2d 1263 (2004); Belt Painting Corp. v TIG Ins. Co., 100 NY2d 
377, 763 NYS2d 790, 795 NE2d 15 (2003); Westview Associates v 
Guaranty Nat. Ins. Co., 95 NY2d 334, 717 NYS2d 75, 740 NE2d 220 
(2000); Cedarhurst v Hanover Ins. Co., 89 NY2d 293, 653 NYS2d 68, 
675 NE2d 822 (1996); Continental Cas. Co. v Rapid-American Corp., 80 
NY2d 640, 5938 NYS2d 966, 609 NE2d 506 (1993); Hotel des Artistes, 
Inc. v General Acc. Ins. Co. of America, 9 AD8d 181, 775 NYS2d 262 
(1st Dept 2004). As an example, in Pioneer Tower Owners Ass’n v State 
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Farm Fire & Cas. Co., supra, the Court of Appeals held that an “earth 
movement” exclusion in an insurance policy did not unambiguously ap- 
ply to excavation-related harm. In contrast, in Bentoria Holdings, Inc. v 
Travelers Indemn. Co., 20 NY3d 65, 956 NYS2d 456, 980 NE2d 504 
(2012), the Court held that an “earth movement” exclusion that 
expressly excluded all earth movement “whether naturally occurring or 
due to man made or other artificial causes” clearly excluded damages 
arising from “intentional removal of earth by humans.” An exclusion 
arising out of the use of “amusement devices” did not encompass injuries 
occurring from a foam pit dance floor where the exclusion did not contain 
any definition and the dance floor bore no resemblance to the only listed 
example of an amusement device, Kramarik v Travelers, 25 AD3d 960, 
808 NYS2d 807 (3d Dept 2006). 


It is the act giving rise to liability that is determinative, not the 
theories of liability alleged, U.S. Fire Ins. Co. v New York Marine and 
General Ins. Co., 268 AD2d 19, 706 NYS2d 377 (1st Dept 2000) 
(automobile exclusion applies where passenger car struck Bridge 
Authority truck placed on bridge, despite assertion of theory alleging 
negligence in operation of bridge). Thus, where a policy contains an 
exclusion for “bodily injury intentionally caused by an insured person”, 
the insurer had no duty to defend an action brought for injuries caused 
by sexual molestation of a child, Allstate Ins. Co. v Mugavero, 79 NY2d 
153, 581 NYS2d 142, 589 NE2d 365 (1992); Gibbs v CNA Ins. Companies, 
263 AD2d 836, 693 NYS2d 720 (3d Dept 1999) (no coverage even though 
sexual abuse claims styled as negligence). Similarly, where the policy 
provides coverage for an “occurrence. . . that is neither expected nor 
intended from the standpoint of the insured” (i.e. accident), the insurer 
had no duty to defend an action for fraudulent misrepresentation, Syvert- 
sen v Great American Ins. Co., 267 AD2d 854, 700 NYS2d 289 (3d Dept 
1999). However, an intentional act exclusion does not encompass ac- 
cidental results that flow from intentional causes, Slayko v Security 
Mut. Ins. Co., 98 NY2d 289, 746 NYS2d 444, 774 NE2d 208 (2002) 
(more than a causal connection between the intentional act and the 
resultant harm is required to prove that the harm was intended). An 
intentional act exclusion in an errors and omissions policy does not 
exclude a claim against a school district for negligently hiring and 
supervising a teacher with a history of sexual misconduct with students, 
Watkins Glen Central School Dist. v National Union Fire Ins. Co. of 
Pittsburgh, PA., 286 AD2d 48, 732 NYS2d 70 (2d Dept 2001). Exclu- 
sions must be read seriatim, not cumulatively, and if any one exclusion 
applies, there can be no coverage, Zandri Const. Co., Inc. v Firemen’s 
Ins. Co. of Newark, 81 AD2d 106, 440 NYS2d 353 (8d Dept 1981), affd, 
54 NY2d 999, 446 NYS2d 45, 480 NE2d 922 (1981); Catucci v Greenwich 
Ins. Co., 37 AD3d 5138, 8830 NYS2d 281 (2d Dept 2007); Sampson v 
Johnston, 272 AD2d 956, 708 NYS2d 210 (4th Dept 2000); Hartford Acc. 
& Indem. Co. v A.P. Reale & Sons, Inc., 228 AD2d 935, 644 NYS2d 442 
(3d Dept 1996). Under an all-risk property damage policy, where 
multiple perils work together to cause the same loss, and one of those 
perils is covered under the policy and one is excluded, New York follows 
the majority rule that the loss will be covered, and the exclusion will 
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not apply, if the proximate, efficient and dominant cause of the loss is 
covered under the policy, Album Realty Corp. v American Home Assur. 
Co., 80 NY2d 1008, 592 NYS2d 657, 607 NE2d 804 (1992); Greenberg v 
Privilege Underwriters Reciprocal Exchange, 169 AD3d 878, 93 NYS3d 
686 (2d Dept 2019). 


In construing an endorsement to an insurance policy, the endorse- 
ment and the policy must be read together, Columbia v Continental Ins. 
Co., 883 NY2d 618, 612 NYS2d 345, 634 NE2d 946 (1994) (standard 
personal injury endorsement affords no coverage for pollution-related 
property damage); Penna v Federal Ins. Co., 28 AD3d 731, 814 NYS2d 
226 (2d Dept 2006) (insurance policy and endorsement thereto 
interpreted to provide $1 million—not $50,000—in supplemental unin- 
sured motorist coverage); Shanna Golden, Ltd. v Tower Ins. Co. of New 
York, 1 AD3d 586, 769 NYS2d 44 (2d Dept 2003) (general liability exclu- 
sion for assault and battery applies to liquor liability endorsement). 


With respect to all insurance contracts, the insurance carrier has 
the burden to establish that the exclusion applies, Holman v Trans- 
america Ins. Co., 81 NY2d 1026, 599 NYS2d 913, 616 NE2d 499 (1993); 
Corvetti v Fidelity Nat. Title Ins. Co. of New York, 258 AD2d 32, 691 
NYS2d 645 (3d Dept 1999) (insurer met burden of establishing that 
exclusion for unpaid taxes was applicable to tax sale based on unpaid 
taxes); Kula v State Farm Fire and Cas. Co., 212 AD2d 16, 628 NYS2d 
988 (4th Dept 1995) (only the most direct and obvious cause should be 
looked to for purposes of the exclusionary clause); Horowitz v Thread- 
needle, Ins. Co., Ltd., 194 AD2d 589, 599 NYS2d 79 (2d Dept 1993); see 
Consolidated Edison Co. of New York, Inc. v Allstate Ins. Co., 98 NY2d 
208, 746 NYS2d 622, 774 NE2d 687 (2002); Seaboard Sur. Co. v Gillette 
Co., 64 NY2d 304, 486 NYS2d 8738, 476 NE2d 272 (1984). Although the 
insurer’s burden is a heavy one, Atlantic Mut. Ins. Co. v Terk Technolo- 
gies Corp., 309 AD2d 22, 763 NYS2d 56 (1st Dept 2003), a court should 
not impose a duty on an insurer through a strained implausible reading 
of the complaint that, while linguistically conceivable, is unreasonable, 
Northville Industries Corp. v National Union Fire Ins. Co. of Pittsburgh, 
Pa., 89 NY2d 621, 657 NYS2d 564, 679 NE2d 1044 (1997); Atlantic 
Mut. Ins. Co. v Terk Technologies Corp., 309 AD2d 22, 763 NYS2d 56 
(1st Dept 2003) (no duty to defend trademark infringement action where 
insured’s conduct, which consisted of knowingly passing off counterfeit 
goods of inferior quality, fell within “knowledge of falsity” exclusion). 


In cases involving a pollution exclusion clause, once the insurer 
satisfies its burden of establishing that the underlying complaint al- 
leges damages attributable to the discharge or release of a pollutant, 
the burden shifts to the insured to demonstrate a reasonable interpreta- 
tion of the underlying complaint potentially bringing the claim within 
the sudden and accidental discharge exception to the exclusion of pollu- 
tion coverage, Northville Industries Corp. v National Union Fire Ins. 
Co. of Pittsburgh, Pa., 89 NY2d 621, 657 NYS2d 564, 679 NE2d 1044 
(1997); Bresky v Ace Ina Holdings Inc., 287 AD2d 912, 731 NYS2d 791 
(3d Dept 2001); see Redding-Hunter Inc. v Aetna Cas. and Sur. Co., 206 
AD2d 805, 615 NYS2d 133 (3d Dept 1994). 
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In Pichel v Dryden Mut. Ins. Co., 117 AD3d 1267, 986 NYS2d 268 
(3d Dept 2014), the court considered a policy that had two “water dam- 
age” exclusions: one that applied to losses caused by “water which backs 
up through sewers or drains” and the other that applied to losses caused 
by “repeated or continuous discharge, or leakage of liquids or steam 


from within a plumbing. . . system” but did not exclude coverage for 
losses caused by “the accidental leakage, overflow or discharge of liquids 
or steam from a plumbing. . . system.” Viewing these exclusions as 


ambiguous when read together, the Pichel court held that such a policy 
excludes water-damage losses from backups or overflows caused by 
conditions outside the insured’s property boundaries but does not 
exclude water-damage losses caused by backups or overflow originating 
from a pipe or clogged drain located within the insured’s property line, 
id. 

An insurance policy containing an exclusion for claims based on as- 
sault and battery precludes coverage for a claim against a landowner 
for negligent failure to maintain safe premises whether it is a third 
party or the insured’s employee who perpetrates the assault, Mount 
Vernon Fire Ins. Co. v Creative Housing Ltd., 88 NY2d 347, 645 NYS2d 
433, 668 NE2d 404 (1996). If no cause of action would exist but for the 
assault, the exclusion applies, id; Essex Ins. Co. v Young, 17 AD3d 
1134, 796 NYS2d 204 (4th Dept 2005); Silva v Utica First Ins. Co., 303 
AD2d 487, 755 NYS2d 4383 (2d Dept 2003); Mark Mc Nichol Enterprises, 
Inc. v First Financial Ins. Co., 284 AD2d 964, 726 NYS2d 828 (4th Dept 
2001); see Anastasis v American Safety Indem. Co., 12 AD3d 628, 786 
NYS2d 88 (2d Dept 2004) (insurer obligated to defend when pleadings 
do not allege intentionally assaultive behavior). Criminal act exclusions 
contained in homeowner’s insurance policies do not violate public policy, 
Slayko v Security Mut. Ins. Co., 98 NY2d 289, 746 NYS2d 444, 774 
NE2d 208 (2002). 


Exclusions that preclude recovery for claims that arise out of a 
contract do not apply unless the existence of the contract is the but-for 
cause of the loss, McGraw-Hill Education, Inc. v Illinois National Insur- 
ance Company, 178 AD3d 532, 116 NYS3d 16 (1st Dept 2019) (claimant- 
licensor could have brought claim based on copyright regardless of 
whether a contract had been entered into). 


An insurance policy containing an exclusion for bodily injury which 
is expected or intended by the insured does not cover injuries inflicted 
when the insured purposefully swung a baseball bat at the victim’s 
head, Smith v New York Cent. Mut. Fire Ins. Co., 18 AD3d 686, 785 
NYS2d 776 (3d Dept 2004), or where the insured engaged in a physical 
altercation with the injured party who fell from a ledge one foot away 
from the fight, Tangney v Burke, 21 AD3d 367, 800 NYS2d 44 (2d Dept 
2005). Similarly, an exclusion for bodily injury “intentionally caused by 
an insured person” precludes coverage for injuries caused by the sexual 
molestation of a child, Allstate Ins. Co. v Mugavero, 79 NY2d 158, 581 
NYS2d 142, 589 NE2d 365 (1992). 


Sexual misconduct is within a medical malpractice insurance 
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policy’s “undue familiarity” exclusion, Legion Ins. Co. v Singh, 272 
AD2d 809, 708 NYS2d 183 (3d Dept 2000). Provisions that limit li- 
ability for all claims involving allegations of sexual misconduct do not 
violate public policy, American Home Assur. Co. v McDonald, 274 AD2d 
70, 712 NYS2d 507 (1st Dept 2000). 


In Liberty Ins. Underwriters, Inc. v Corpina Piergrossi Overzat & 
Klar LLP, 78 AD3d 602, 913 NYS2d 31 (1st Dept 2010), the court 
considered a legal malpractice insurance policy exclusion for claims 
“arising out of a wrongful act occurring prior to the policy period” where 
the insured attorney “had a reasonable basis to believe that [he or she] 
had breached a professional duty, committed a wrongful act, violated a 
Disciplinary Rule, engaged in professional misconduct, or to foresee 
that a claim would be made against [him or her].” The insured attorneys 
had failed to timely file their client’s claim under the National Vaccine 
Injury Compensation Program, 42 USC §§ 300aa-10 et seq. and were 
aware that they had missed the statutory deadline. Nevertheless, the 
court rejected the argument that, as a matter of law, the insured at- 
torneys had a reasonable basis to foresee that a malpractice claim would 
be made against them, since there was evidence that they were ignorant 
of the deadline’s importance and, thus, could not have foreseen the pos- 
sibility of a future malpractice claim, Liberty Ins. Underwriters Inc. v 
Corpina Piergrossi Overzat & Klar LLP, supra. 


A policy requirement of an “accident” or “occurrence” does not oper- 
ate as an exclusion, Consolidated Edison Co. of New York, Inc. v Allstate 
Ins. Co., 98 NY2d 208, 746 NYS2d 622, 774 NE2d 687 (2002). Thus, the 
insured has the burden of establishing that the damage was done by an 
“accident” or “occurrence” and, once coverage is established, the insurer 
bears the burden of proving that an exclusion exists, id. The definition 
of the term “occurrence”, when used as the coverage-triggering event in 
a liability policy, is satisfied where an event during the policy period 
caused the damage or injury for which coverage was sought, see Long 
Island Lighting Co. v Allianz Underwriters Ins. Co., 301 AD2d 238, 749 
NYS2d 488 (1st Dept 2002). The Court of Appeals utilizes a “transac- 
tion as a whole” test to determine whether an occurrence constitutes an 
accident, McGroarty v Great Am. Ins. Co., 36 NY2d 358, 368 NYS2d 
485, 329 NE2d 172 (1975); see Automobile Ins. Co. of Hartford v Cook, 
21 AD3d 1155, 801 NYS2d 837 (3d Dept 2005), rev’d on other grounds, 
7 NY8d 131, 818 NYS2d 176, 850 NE2d 1152 (2006). An insurance 
contract covering “accidents” may also cover intentional acts when the 
harm that results was unintentional, McGroarty v Great Am. Ins. Co., 
supra; Allegany Co-op. Ins. Co. v Kohorst, 254 AD2d 744, 678 NYS2d 
424 (4th Dept 1998); see Consolidated Edison Co. of New York, Inc. v 
Allstate Ins. Co., supra. In determining whether a loss was accidental 
and therefore a covered occurrence, the vantage point of the insured is 
used to assess whether the loss was unexpected, unusual and unfore- 
seen, RJC Realty Holding Corp. v Republic Franklin Ins. Co., 2 NY38d 
158, 777 NYS2d 4, 808 NE2d 1263 (2004); Miller v Continental Ins. Co., 
40 NY2d 675, 389 NYS2d 565, 358 NE2d 258 (1976); Automobile Ins. 
Co. of Hartford v Cook, 21 AD3d 1155, 801 NYS2d 837 (38d Dept 2005), 
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rev d on other grounds, 7 NY3d 131, 818 NYS2d 176, 850 NE2d 1152 
(2006); Siagha v National Fire Ins. Co. of Pittsburgh, 306 AD2d 60, 762 
NYS2d 46 (1st Dept 2003); Liberty Mut. Ins. Co. v Ho, 289 AD2d 1051, 
735 NYS2d 286 (4th Dept 2001); Allegany Co-op. Ins. Co. v Kohorst, 254 
AD2d 744, 678 NYS2d 424 (4th Dept 1998). 


Applying these principles in Agoado Realty Corp. v United Intern. 
Ins. Co., 95 NY2d 141, 711 NYS2d 141, 733 NE2d 213 (2000), the Court 
concluded that an intentional assault of a tenant by an unknown assail- 
ant is an “accident” and therefore a covered occurrence under a 
landlord’s insurance policy. Similarly, in RJC Realty Holding Corp. v 
Republic Franklin Ins. Co., 2 NY3d 158, 777 NYS2d 4, 808 NE2d 1263 
(2004), the Court concluded that an intentional sexual assault by the 
insured’s employee was an “accident” from the point of view of the 
insured and within the coverage of the policy; see ACE Fire Underwrit- 
ers Ins. Co. v Orange Ulster Bd. of Co-op. Educational Services, 8 AD3d 
593, 779 NYS2d 545 (2d Dept 2004). Where the perpetrator of the 
intentional act is the insured’s employee, application of the principles of 
respondeat superior determine whether the insured is deemed to expect 
or intend its employee’s actions, RJC Realty Holding Corp. v Republic 
Franklin Ins. Co., 2 NY3d 158, 777 NYS2d 4, 808 NE2d 1263 (2004). 
Where the insured intentionally set a fire but did not intend to harm 
anyone, the physical and emotional injuries sustained were accidental 
within the meaning of the policy, Allegany Co-op. Ins. Co. v Kohorst, 
254 AD2d 744, 678 NYS2d 424 (4th Dept 1998), and where the insured 
died as the result of a self-administered dose of heroin, the death was 
held to be accidental, Miller v Continental Ins. Co., 40 NY2d 675, 389 
NYS2d 565, 358 NE2d 258 (1976). Similarly, where the insured’s em- 
ployee, a bartender at the insured’s bar, assaulted the plaintiff with a 
metal pipe kept behind the bar, the employee was not acting within the 
scope of his employment and concomitantly not in a manner intended or 
expected by the insured, Siagha v National Fire Ins. Co. of Pittsburgh, 
306 AD2d 60, 762 NYS2d 46 (1st Dept 2003). Therefore, the assault was 
a covered occurrence. However, a claim for medical malpractice arising 
from a psychiatrist’s sexual misconduct does not constitute an “ac- 
cident”, Legion Ins. Co. v Singh, 272 AD2d 809, 708 NYS2d 183 (3d 
Dept 2000); see Carmean v Royal Indemnity Co., 302 AD2d 670, 754 
NYS2d 721 (3d Dept 2003) (injuries plaintiff sustained when insured 
cut off plaintiff's ear intentional within meaning of intentional acts 
exclusion). 


Whether a claim triggers coverage for an accident or occurrence 
under an insurance policy depends upon the nature of the insured’s 
conduct and whether that conduct comes within a defined risk, Touchette 
Corp. v Merchants Mut. Ins. Co., 76 AD2d 7, 429 NYS2d 952 (4th Dept 
1980). In the face of particular exclusions, a claim which is essentially a 
contract default under a construction contract will not be construed an 
“accident” within the meaning of the policy, Pavarini Const. Co., Inc. v 
Continental Ins. Co., 304 AD2d 501, 759 NYS2d 56 (1st Dept 2003), nor 
is faulty workmanship an “occurrence resulting in property damage” 
contemplated by a comprehensive general liability policy, George A. 
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Fuller Co. v U.S. Fidelity and Guar. Co., 200 AD2d 255, 613 NYS2d 152 
(1st Dept 1994). That is not to say that comprehensive general liability 
policies never cover contractual liability, Hotel des Artistes, Inc. v 
General Acc. Ins. Co. of America, 9 AD3d 181, 775 NYS2d 262 (1st Dept 
2004) (policy did not exclude contractual liability, loss came within 
defined risk, and therefore whether obligation to pay award arose from 
contract or tort is immaterial). Moreover, comprehensive general li- 
ability policies insure against property damage caused by faulty 
workmanship to something other than the work product, I.J. White 
Corp. v Columbia Cas. Co., 105 AD3d 531, 964 NYS2d 21 (1st Dept 
2013), and legal liabilities arising from bodily injury resulting from 
faulty workmanship, QBE Ins. Corp. v Adjo Contracting Corp., 121 
AD3d 1064, 997 NYS2d 425 (2d Dept 2014). 


“Occurrence” and “Claims-Made” Policies Contrasted 


An occurrence policy provides liability coverage for injury or dam- 
age that occurs within the policy period, without regard to when the 
claim is made or suit is filed, Segal Co. v Certain Underwriters at 
Lloyds, London, 21 AD3d 138, 798 NYS2d 30 (1st Dept 2005). A claims- 
made policy provides coverage only when a claim is made during the 
policy period, id. Claims-made policies are generally disfavored in New 
York, and are subject to special regulations, see 11 NYCRR part 73. In 
the absence of a definitional provision in the policy, the term “claim” in 
a claims-made policy does not extend to an attorney’s letter to the 
insured requesting information to enable the attorney to “make a rea- 
sonable inquiry into the facts before filing a pleading with the courts,” 
Matter of Ancillary Receivership of Reliance Ins. Co., 55 AD8d 438, 863 
NYS2d 415 (1st Dept 2008), affd, 12 NY3d 725, 876 NYS2d 341, 904 
NE2d 495 (2009). Such a letter is not an assertion of legally cognizable 
damage, i.e., a demand that can be defended, settled and paid by the 
insurer, id; see Evanston Ins. Co. v GAB Business Services, Inc., 132 
AD2d 180, 521 NYS2d 692 (1st Dept 1987). 


Deductibles 


Many insurance policies have provisions for deductibles or self- 
insured retention amounts that must be exhausted before the insurer is 
obligated to make payment. Such provisions are not treated as “exclu- 
sions” and are therefore not subject to the time limitations for disclaim- 
ing coverage under Insurance Law § 3420(d), Roman Catholic Diocese of 
Brooklyn v National Union Fire Ins. Co. of Pittsburgh, Pa., 21 NY3d 
139, 969 NYS2d 808, 991 NE2d 666 (2013). Where multiple policies are 
triggered by multiple claims and liability is allocated to each policy, 
each policy’s deductible is applicable, Roman Catholic Diocese of 
Brooklyn v National Union Fire Ins. Co. of Pittsburgh, Pa., supra. 


Aggregation of Occurrences 


Questions involving what constitutes an “occurrence” are generally 
for the court, Roman Catholic Diocese of Brooklyn v National Union 
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Fire Ins. Co. of Pittsburgh, Pa., 21 NY3d 139, 969 NYS2d 808, 991 
NE2d 666 (2013). Such questions may arise in the context of disputes 
over whether a threshold amount triggering excess insurance coverage 
has been reached, see Appalachian Ins. Co. v General Elec. Co., 8 NY3d 
162, 831 NYS2d 742, 863 NE2d 994 (2007), and whether “per occur- 
rence” or “per accident” policy limits have been exceeded, see Arthur A. 
Johnson Corp. v Indemnity Ins. Co. of North America, 7 NY2d 222, 196 
NYS2d 678, 164 NE2d 704 (1959). Deductible or retention amounts are 
also usually keyed to each “occurrence,” see Roman Catholic Diocese of 
Brooklyn v National Union Fire Ins. Co. of Pittsburgh, Pa., supra. In 
the absence of contractual language resolving what constitutes an “oc- 
currence,” the courts generally apply the “unfortunate event” test to 
determine whether a set of circumstances constitutes one “occurrence” 
or multiple “occurrences,” Roman Catholic Diocese of Brooklyn v 
National Union Fire Ins. Co. of Pittsburgh, Pa., supra; Appalachian Ins. 
Co. v General Elec. Co., supra; Mt. McKinley Ins. Co. v Corning Inc., 96 
AD3d 451, 946 NYS2d 136 (1st Dept 2012). This test considers both 
common causation, the temporal and spatial relationships between the 
incidents and the extent to which the injuries were part of an 
undisrupted continuum without intervening agents or factors, Roman 
Catholic Diocese of Brooklyn v National Union Fire Ins. Co. of 
Pittsburgh, Pa., supra; Appalachian Ins. Co. v General Elec. Co., supra. 
However, the incident’s cause should not be conflated with the incident, 
Roman Catholic Diocese of Brooklyn v National Union Fire Ins. Co. of 
Pittsburgh, Pa., supra. Thus, notwithstanding a common cause such as 
negligent supervision or negligent hiring, incidents involving distinct 
acts occurring in different locations and interspersed over an extended 
period may not be grouped together as a single occurrence, id. 


In Appalachian Ins. Co. v General Elec. Co., 8 NY38d 162, 831 
NYS2d 742, 863 NE2d 994 (2007), the policy defined “occurrence” as “an 
accident, event, happening or continuous or repeated exposure to condi- 
tions which unintentionally results in injury or damage during the 
policy period.” This language was held to require application of the 
“unfortunate event” standard, id. In Roman Catholic Diocese of Brooklyn 
v National Union Fire Ins. Co. of Pittsburgh, Pa., 21 NY3d 139, 969 
NYS2d 808, 991 NE2d 666 (2013), the Court of Appeals applied the 
same “unfortunate event” standard to a case involving multiple occur- 
rences of a cleric’s alleged sexual abuse of a minor over a seven-year pe- 
riod, at different times and locations. The policy in that case defined 
“occurrence” as “an accident, including continuous or repeated exposure 
to substantially the same general harmful conditions.” The Appalachian 
Ins. Co. Court, however, noted that some modern policies contain 
“expanded” definitions of “occurrence.” One such expanded definition, 
which provides that “continuous or repeated exposure to substantially 
the same general conditions shall be considered arising out of one occur- 
rence,” indicates an intent that certain types of similar claims be 
combined, id. In Mt. McKinley Ins. Co. v Corning Inc., 96 AD8d 451, 
946 NYS2d 136 (1st Dept 2012), which involved multiple abestos-related 
claims, the First Department, followed the analysis in Appalachian Ins. 
Co. to hold that the same language reflected an intent that certain 
types of similar claims should be combined and ruled that aggregation 
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might be permitted for “groups” of the asbestos-related claims at issue 
that arose from exposure at a common location at approximately the 
same time, see Nesmith v Allstate Ins. Co., 24 NY3d 520, 2 NYS3d 11, 
25 NE3d 924 (2014) (successive tenants exposed to lead in same apart- 
ment held single accidental loss under noncumulation clause limiting 
recovery to single policy limit); Hiraldo v Allstate Ins. Co., 5 NY3d 508, 
806 NYS2d 451, 840 NE2d 563 (2005) (noncumulation clause in three 
successively issued liability policies limited recovery of person exposed 
to lead over term of all three policies to single policy limit). Significantly, 
the Mt. McKinley court identified the phrase “shall be considered aris- 
ing out of one occurrence” as the critical language signaling the intent 
to aggregate, see Roman Catholic Diocese of Brooklyn v National Union 
Fire Ins. Co. of Pittsburgh, Pa., supra (distinguishing State Farm Fire 
& Casualty Co. v Elizabeth N., 9 Cal App 4th 1232, 12 Cal Rptr 2d 327 
(1st Dist 1992), in part because policy definition of “occurrence” included 
same language as definition in Mt. McKinley Ins. Co. v Corning Inc., 
supra). 


In ExxonMobil Corp. v Certain Underwriters at Lloyd’s, London, 50 
AD3d 434, 855 NYS2d 484 (1st Dept 2008), the court applied a policy 
with a grouping provision stating that “all damages arising out of. . . 
exposure to substantially the same conditions existing at or emanating 
from each premises location of the Assured shall be considered as aris- 
ing from out of one occurrence.” The court held that this provision 
permitted aggregation of claims arising from exposure at the policy 
holder’s premises but not at the premises of the policy holder’s 
customers. Unless the policy provides otherwise, “occurrence” and “ac- 
cident” are synonymous, Appalachian Ins. Co. v General Elec. Co., 8 
NY38d 162, 831 NYS2d 742, 863 NE2d 994 (2007); Hartford Acc. & 
Indem. Co. v Wesolowski, 33 NY2d 169, 350 NYS2d 895, 305 NE2d 907 
(1973). 


Multiple Insurance Carriers 


Where one insurance policy has a no liability clause and the other 
insurance policy has an excess clause, the general rule is that the no li- 
ability clause is not given effect, Kipper v Universal Underwriters 
Group, 304 AD2d 62, 756 NYS2d 682 (4th Dept 2003); Utica Mut. Ins. 
Co. v Travelers Ins. Co., 213 AD2d 983, 624 NYS2d 485 (4th Dept 1995); 
Mosca v Ford Motor Credit Co., 150 AD2d 656, 541 NYS2d 528 (2d Dept 
1989). An exception to this rule arises when the no liability clause 
expressly provides that other available insurance includes both primary 
and excess insurance coverage. In such a case, the no liability clause is 
given effect and the excess insurance carrier is the primary carrier, 
Davis v DeFrank, 33 AD2d 236, 306 NYS2d 827 (4th Dept 1970), affd, 
27 NY2d 924, 318 NYS2d 142, 266 NE2d 822 (1970); Mills v Liberty 
Mut. Ins. Co., 36 AD2d 445, 321 NYS2d 230 (4th Dept 1971), affd, 30 
NY2d 546, 330 NYS2d 609, 281 NE2d 554 (1972); see Progressive Cas. 
Ins. Co. v Harco Nat. Ins. Co., 70 AD3d 1495, 895 NYS2d 611 (4th Dept 
2010); Kipper v Universal Underwriters Group, supra (exception not 
triggered where the no liability clause merely refers to “other insurance 
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applicable” without specifying that such other insurance includes excess 
insurance). 


Where there are multiple insurance policies covering the same risk 
and each policy generally purports to be excess to the other, the excess 
coverage clauses are held to cancel each other out and each insurer 
contributes in proportion to its limit amount of insurance unless this 


would distort the plain meaning of the insurance policies, see Osorio v 
Kenart Realty, Inc., 48 AD3d 650, 852 NYS2d 317 (2d Dept 2008). 


In order to determine priority of coverage among insurance policies 
issued by different insurance companies, each of which contends that 
the other’s policy is primary and its policy is excess, “the court must 
consider all relevant policies at issue,” BP Air Conditioning Corp. v One 
Beacon Ins. Group, 8 NY3d 708, 840 NYS2d 302, 871 NE2d 1128 (2007). 
Thus it is error to grant an insurance company summary judgment on 
the issue of primary coverage while discovery regarding the policies is 
still outstanding, Paramount Insurance Company v Federal Insurance 
Company, 174 AD3d 476, 106 NYS3d 300 (1st Dept 2019). 


Where there is a dispute among several insurance companies over 
the priority of coverage in the context of construction projects, the extent 
of coverage is determined by the relevant policy terms and not by the 
terms of the underlying trade contracts that require purchase of cover- 
age, Tishman Const. Corp. of New York v Great American Ins. Co., 53 
AD3d 416, 861 NYS2d 38 (1st Dept 2008); Bovis Lend Lease LMB, Inc. 
v Great American Ins. Co., 53 AD3d 140, 855 NYS2d 459 (1st Dept 
2008). For a discussion of the differences between primary coverage and 
excess coverage, see Jefferson Ins. Co. of New York v Travelers Indem. 
Co., 92 NY2d 363, 681 NYS2d 208, 703 NE2d 1221 (1998); see also 
State Farm Fire and Cas. Co. v LiMauro, 65 NY2d 369, 492 NYS2d 534, 
482 NE2d 138 (1985); Harleysville Ins. Co. v Travelers Ins. Co., 38 AD3d 
1364, 831 NYS2d 625 (4th Dept 2007); Travelers Indem. Co. v 
Commerce & Industry Ins. Co. of Canada, 28 AD3d 914, 814 NYS2d 295 
(3d Dept 2006); Liberty Mut. Ins. Co. v Hartford Ins. Co. of Midwest, 25 
AD3d 658, 811 NYS2d 716 (2d Dept 2006). For a discussion of allocation 
of defense costs among carriers, see Fieldston Property Owners Ass’n, 
Inc. v Hermitage Ins. Co., Inc., 16 NY3d 257, 920 NYS2d 763, 945 NE2d 
1013 (2011); General Motors Acceptance Corp. v Nationwide Ins. Co., 4 
NY3d 451, 796 NYS2d 2, 828 NE2d 959 (2005). For a discussion of the 
purpose and structure of reinsurance, including an interpretation of a 
“follow the fortunes” clause, see Travelers Cas. and Sur. Co. v Certain 
Underwriters at Lloyd’s of London, 96 NY2d 583, 734 NYS2d 531, 760 
NE2d 319 (2001). For a discussion of the purpose and structure of “fol- 
low the fortunes” and] “follow the settlements” clauses, see U.S. Fidelity 
& Guar. Co. v American Re-Insurance Co., 20 NY3d 407, 962 NYS2d 
566, 985 NE2d 876 (2013) (“follow the settlements” clause); Excess Ins. 
Co. Ltd. v Factory Mut. Ins., 3 NY3d 577, 789 NYS2d 461, 822 NE2d 
768 (2004) (“follow the settlements” clause); Travelers Cas. and Sur. Co. 
vy Certain Underwriters at Lloyd’s of London, supra (“follow the 
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fortunes” clause); New Hampshire Ins. Co. v Clearwater Ins. Co., 129 
AD3d 99, 7 NYS3d 38 (1st Dept 2015). 


The highest estimate of damages may be used to ascertain whether 
a claim is justiciable against a particular excess insurer’s policy, Long 
Island Lighting Co. v Allianz Underwriters Ins. Co., 35 AD8d 253, 826 
NYS2d 55 (1st Dept 2006). 


Insurance allocation disputes involving “long-tail” insurance claims 
present unique difficulties, Keyspan Gas East Corporation v Munich 
Reinsurance America, Inc., 31 NY3d 51, 73 NYS3d 1138, 96 NE38d 209 
(2018). In a long-tail insurance situation, the injury-producing harm is 
gradual and continuous and typically spans multiple insurance policy 
periods or implicates years during which insurance coverage was in 
place, as well as years for which no coverage was purchased, id. In such 
a situation, a court may be called upon to determine the appropriate 
distribution of liability among various insurers and between the insur- 
ers and the policyholder, id. 


In general, two primary methods of allocation are used to apportion 
hability across multiple policy periods: all sums and proration, Keyspan 
Gas East Corporation v Munich Reinsurance America, Inc., 31 NY3d 
51, 73 NYS3d 1138, 96 NE3d 209 (2018). All sums allocation permits the 
insured to collect its total hability under any policy in effect during the 
periods that the damage occurred, up to the policy limits, id; Matter of 
Viking Pump, Inc., 27 NY3d 244, 33 NYS3d 118, 52 NE3d 1144 (2016). 
By contrast, under pro rata allocation, assuming complete coverage, an 
insurer’s liability is limited to sums incurred by the insured during the 
policy period; in other words, each insurance policy is allocated a pro 
rata share of the total loss representing the portion of the loss that oc- 
curred during the policy period, Keyspan Gas East Corporation v 
Munich Reinsurance America, Inc., supra; Matter of Viking Pump, Inc., 
supra. Pro rata shares are often calculated based on an insurer’s “time 
on the risk,” a fractional amount corresponding to the duration of the 
coverage provided by each insurer in relation to the total loss, Keyspan 
Gas East Corporation v Munich Reinsurance America, Inc., supra. 


New York courts have not adopted a strict pro rata or all sums al- 
location rule, Keyspan Gas East Corporation v Munich Reinsurance 
America, Inc., 31 NY8d 51, 73 NYS3d 113, 96 NE3d 209 (2018). Rather, 
the method of allocation is generally governed by the particular 
language of the relevant insurance policy, id; see Matter of Viking 
Pump, Inc., 27 NY3d 244, 33 NYS3d 118, 52 NE3d 1144 (2016). 


In Consolidated Edison Co. of New York, Inc. v Allstate Ins. Co., 98 
NY2d 208, 746 NYS2d 622, 774 NE2d 687 (2002), the Court stated that 
policy language restricting an insurer’s liability to all sums incurred 
and occurrences happening during the policy period generally supports 
a pro rata allocation, see Roman Catholic Diocese of Brooklyn v National 
Union Fire Ins. Co. of Pittsburgh, Pa., 21 NY38d 139, 969 NYS2d 808, 
991 NE2d 666 (2013). 
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In Matter of Viking Pump, Inc., 27 NY3d 244, 33 NYS3d 118, 52 
NE38d 1144 (2016), the Court held that the presence of noncumulation 
and prior insurance provisions plainly contemplated that multiple suc- 
cessive insurance policies can indemnify the insured for the same loss 
or occurrence and, therefore, required all sums allocation. Such provi- 
sions are inconsistent with pro rata allocation because the very essence 
of pro rata allocation is that the insurance policy language limits 
indemnification to losses and occurrences during the policy period, such 
that no two insurance policies indemnify the same loss or occurrence 
absent overlapping or concurrent policy periods, Matter of Viking Pump, 
Inc., supra. 


Where policy language indicates allocation by the pro rata method 
and gaps in coverage exist, the question arises as to which party—the 
insurer or the policyholder—bears the risk for periods of time in which 
no applicable coverage was in place. In Keyspan Gas East Corporation v 
Munich Reinsurance America, Inc., 31 NY3d 51, 73 NYS3d 113, 96 
NE38d 209 (2018), the Court, in rejecting the “unavailability rule,” held 
that the policyholder bears the risk for periods of non-coverage, regard- 
less of whether the lack of insurance coverage was attributable to a vol- 
untary decision to self-insure or to an inability to obtain coverage. 


The “time on the risk” analysis adopted in Consolidated Edison Co. 
of New York, Inc. v Allstate Ins. Co., 98 NY2d 208, 746 NYS2d 622, 774 
NE2d 687 (2002), is not limited to cases dealing with soil and ground 
water contamination, Roman Catholic Diocese of Brooklyn v National 
Union Fire Ins. Co. of Pittsburgh, Pa., 87 AD38d 1057, 930 NYS2d 215 
(2d Dept 2011), aff'd, 21 NY38d 139, 969 NYS2d 808, 991 NE2d 666 
(2013) (multiple occurrences of cleric’s alleged sexual abuse of children); 
Serio v Public Service Mut. Ins. Co., 304 AD2d 167, 759 NYS2d 110 (2d 
Dept 2003) (adopting pro rata allocation of liability based on time on 
the risk in lead paint case). Where multiple policies are triggered by 
multiple claims and liability is allocated to each policy, each policy’s de- 
ductible is applicable, Roman Catholic Diocese of Brooklyn v National 
Union Fire Ins. Co. of Pittsburgh, Pa., supra. 


In Matter of Viking Pump, Inc., 27 NY3d 244, 33 NYS3d 118, 52 
NE3d 1144 (2016), the Court of Appeals considered the effect of a “non- 
cumulation clause” on the question of allocation of liability. Non- 
cumulation clauses prevent “stacking.” “Stacking” occurs when an 
insured who has suffered a long-term or continuous loss triggering 
coverage across more than one policy period wishes to add together the 
maximum limits of all consecutive policies in place during the period of 
loss, see id; see also Nesmith v Allstate Ins. Co., 24 NY3d 520, 2 NYS3d 
11, 25 NE38d 924 (2014) (applying non-cumulation clause); Hiraldo ex 
rel. Hiraldo v Allstate Ins. Co., 5 NY3d 508, 806 NYS2d 451, 840 NE2d 
563 (2005) (same). In Matter of Viking Pump, Inc., supra, the Court 
held that non-cumulation clauses are not consistent with the pro rata 
approach to allocation and that, where such a clause is included in the 
policy, the “all sums” approach should be used. Further, in such situa- 
tions, the insured need only “vertically” exhaust the primary and 
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umbrella policies before tapping into its excess policy, even if other 
lower level policies during different periods remain unexhausted, id. 


Reinsurance 


Reinsurance is the insurance of one insurer, known as the 
reinsured, by another insurer, known as the reinsurer, which provides 
for indemnification of the reinsured for loss under insurance policies is- 
sued by the reinsured to the public, Travelers Cas. and Sur. Co. v 
Certain Underwriters at Lloyd’s of London, 96 NY2d 583, 734 NYS2d 
531, 760 NE2d 319 (2001); see Global Reinsurance Corporation of 
America v Century Indemnity Company, 30 NY3d 508, 69 NYS3d 207, 
91 NE3d 1186 (2017). Through this indemnity relationship, the 
reinsured seeks to “cede” or spread its risk of loss among one or more 
reinsurers, Global Reinsurance Corporation of America v Century 
Indemnity Company, supra; Travelers Cas. and Sur. Co. v Certain Un- 
derwriters at Lloyd’s of London, supra. There are two types of 
reinsurance: treaty (reinsurance of multiple policies) and facultative 
(policy-specific reinsurance), Global Reinsurance Corporation of Amer- 
ica v Century Indemnity Company, supra. Where coverage is concur- 
rent between the ceding insurance company’s policy and the reinsur- 
ance policy, the doctrine of “follow the fortunes” or “follow the 
settlements” imposes a contractual obligation upon the reinsurer to 
indemnify the ceding company for payments made pursuant to a loss 
settlement under its own policy, provided that such settlement is not 
fraudulent, collusive, or made in bad faith, and provided further that 
the settlement is not an “ex gratia” payment, Excess Ins. Co. Ltd. v 
Factory Mut. Ins., 3 NY38d 577, 789 NYS2d 461, 822 NE2d 768 (2004); 
Granite State Ins. Co. v ACK American Reinsurance Co., 46 AD3d 436, 
849 NYS2d 201 (1st Dept 2007). An ex gratia payment is a payment 
made by a party that does not recognize a legal obligation to pay but 
nevertheless makes a payment to avoid a greater expense, for example, 
where an insurance company makes a settlement payment to avoid the 
cost of a lawsuit, Granite State Ins. Co. vy ACE American Reinsurance 
Co., supra. The purpose of the “follow the fortunes” or “follow the settle- 
ments doctrine” is to prevent the reinsurer from second-guessing the 
settlement decisions made by the ceding company or its good faith deci- 
sion to waive defenses to which it may be entitled, U.S. Fidelity & 
Guar. Co. v American Re-Insurance Co., 20 NY3d 407, 962 NYS2d 566, 
985 NE2d 876 (2013). Under a follow-the-settlements clause, a cedent’s 
allocation of a settlement for reinsurance purposes will be binding on a 
reinsurer, but only if it is a reasonable allocation, id. Consistency with 
the allocation used in settling the underlying claim does not by itself es- 
tablish reasonableness, id. If there is more than one reasonable alloca- 
tion, the cedent may choose the one that is more favorable to itself, id. 
The holding in Allstate Ins. Co. v American Home Assur. Co., 43 AD3d 
113, 837 NYS2d 138 (1st Dept 2007), must be viewed in light of these 
principles. 


Somewhat different considerations come into play with respect to 
the cedent’s allocation of settlement payments to claimants, since, in 
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that context, the interests of the cedent and the reinsurer will often 
conflict, U.S. Fidelity & Guar. Co. v American Re-Insurance Co., 20 
NY8d 407, 962 NYS2d 566, 985 NE2d 876 (2013). For example, where 
part of the settled claim involves a cause of action against the cedent 
for damages resulting from its bad faith refusal to pay on its policy, it is 
in the interest of the cedent (but not the reinsurer) to allocate none of 
the settlement to the bad faith claim, since that claim would ordinarily 
not be covered by the reinsurance treaty. Nonetheless, because it found 
“no good alternative” to giving deference to the cedent’s allocation deci- 
sions, the Court of Appeals held that such decisions are entitled to def- 
erence, subject to the objective reasonableness of the decisions. The 
standard of reasonableness does not require the cedent to disregard its 
own interests, since it is not a fiduciary of its reinsurers. Rather, the 
standard means that the cedent’s allocation of the settlement must be 
one that the parties to the settlement might reasonably have arrived at 
in arm’s length negotiations if the reinsurance did not exist. Notably, 
the reasonableness standard cannot be satisfied by showing that the 
cedent’s allocation for reinsurance purposes is the same as the cedent 
and the settlement claimants adopted in settling the underlying action, 
id. 


A reinsured is obliged to disclose to potential reinsurers all mate- 
rial facts concerning the original risk, and failure to do so generally 
entitles the reinsurer to rescind its contract, Sumitomo Marine & Fire 
Ins. Co., Ltd.-U.S. Branch v Cologne Reinsurance Co. of America, 75 
NY2d 295, 552 NYS2d 891, 552 NE2d 139 (1990); Gulf Ins. Co. v Trans- 
atlantic Reinsurance Co., 69 AD3d 71, 886 NYS2d 133 (1st Dept 2009). 
The relationship between a reinsurer and a reinsured is one of utmost 
good faith, requiring the reinsured to disclose all facts that materially 
affect the risk of which it is aware and of which the reinsurer has no 
reason to be aware, id. Material facts are those likely to influence the 
decisions of underwriters and have been defined as “facts which, had 
they been revealed by the reinsured, would have either prevented a 
reinsurer from issuing a policy or prompted a reinsurer to issue it at a 
higher premium,” Matter of Liquidation of Union Indem. Ins. Co. of 
New York, 89 NY2d 94, 651 NYS2d 383, 674 NE2d 3138 (1996); Gulf Ins. 
Co. v Transatlantic Reinsurance Co., supra. 


Ordinarily, an insured has no rights against its carrier’s reinsurer, 
since the element of privity is lacking, OneBeacon America Ins. Co. v 
Colgate-Palmolive Co., 123 AD3d 222, 995 NYS2d 35 (1st Dept 2014); 
see Unigard Sec. Ins. Co., Inc. v North River Ins. Co., 79 NY2d 576, 584 
NYS2d 290, 594 NE2d 571 (1992); Matter of Liquidation of Union 
Indem. Ins. Co. of New York, 200 AD2d 99, 611 NYS2d 506 (1st Dept 
1994), affd, 89 NY2d 94, 651 NYS2d 383, 674 NE2d 313 (1996) 
(reinsurer not liable to carrier’s policy holder absent language in the re- 
insurance contract indicating the reinsurer’s intention to be liable). The 
reinsurer’s assumed role as administrator of claims, or even as payor of 
claims, does not render the reinsurer liable to the reinsured carrier’s 
policy holder, at least where there are no special circumstances such as 
the carrier’s assignment to the policy holder of the carrier’s right to sue 
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the reinsurer, OneBeacon America Ins. Co. v. Colgate-Palmolive Co., 
supra. 


Liability and Property Insurance Contrasted 


General liability insurance provides coverage for liability to third 
parties pursuant to a judgment or settlement against the insured, Great 
Northern Ins. Co. v Mount Vernon Fire Ins. Co., 92 NY2d 682, 685 
NYS2d 411, 708 NE2d 167 (1999); Gap, Inc. v Fireman’s Fund Ins. Co., 
11 AD38d 108, 782 NYS2d 242 (1st Dept 2004). Insurance coverage for 
property owned by the insured (i.e. “first-party coverage”) provides 
coverage for damage to the insured’s property when the damage occurs, 
Great Northern Ins. Co. v Mount Vernon Fire Ins. Co., supra; Gap, Inc. 
v Fireman’s Fund Ins. Co., supra. Thus, the principal distinction be- 
tween liability and property insurance is that liability insurance covers 
one’s liability to others for bodily injury or property damage, while 
property insurance covers damage to one’s own property, Gap, Inc. v 
Fireman’s Fund Ins. Co., supra. Under New York law, the coverage af- 
forded by a premises liability policy extends by implication to the por- 
tion of an outside sidewalk necessary for access to the covered premises, 
Antoine v New York, 56 AD3d 583, 868 NYS2d 688 (2d Dept 2008); see 
Ambrosio v Newburgh Enlarged City School Dist., 5 AD3d 410, 774 
NYS2d 153 (2d Dept 2004); see also ZKZ Associates LP v CNA Ins. Co., 
89 NY2d 990, 657 NYS2d 390, 679 NE2d 629 (1997). 


All Risk Policies 


An “all risk” policy covers “all fortuitous losses not resulting from 
misconduct or fraud,” 70 NYJur2d, Insurance § 1584. Section 1101(a)(2) 
of the Insurance Law defines fortuitous as “any occurrence or failure to 
occur which is, or is assumed by the parties to be, to a substantial 
extent beyond the control of either party.” Although the insured must 
show a “fortuitous” loss of the covered property, the insured need not 
prove the cause of the loss, Simplexdiam, Inc. v Brockbank, 283 AD2d 
34, 727 NYS2d 64 (1st Dept 2001). The very purpose of such a policy is 
to protect the insured where it is difficult to explain the disappearance 
of the property, id. Thus, where the insured seeks coverage for 
unexplained inventory losses, the insured need not identify the number 
of occurrences and the amount of loss per occurrence, id. Where a jury 
could not reasonably find for the insurer, the issue of fortuitousness 
may be decided as a matter of law, A & B Enterprises, Inc. v Hartford 
Ins. Co., 198 AD2d 389, 604 NYS2d 166 (2d Dept 1993); David 
Danzeisen Realty Corp. v Continental Ins. Co., 170 AD2d 432, 565 
NYS2d 223 (2d Dept 1991). 


Title Insurance 


A policy of title insurance is a contract by which the title insurer 


agrees to indemnify its insured for loss occasioned by a defect in title, L. 
Smirlock Realty Corp. v Title Guarantee Co., 52 NY2d 179, 437 NYS2d 
57, 418 NE2d 650 (1981); A. Gugliotta Development, Inc. v First Ameri- 


414 


CoNTRACTS PJI 4:45 


can Title Ins. Co. of New York, 112 AD3d 559, 976 NYS2d 172 (2d Dept 
2013); see Citibank, N.A. v Chicago Title Ins. Co., 214 AD2d 212, 632 
NYS2d 779 (1st Dept 1995) (noting distinction between title insurance 
policy and contract to search title). A policy of title insurance insures 
against loss by reason of defective titles and encumbrances and insures 
the correctness of searches for all instruments, liens or charges affect- 
ing the title to such property, A. Gugliotta Development, Inc. v First 
American Title Ins. Co. of New York, supra. Since the title insurer’s li- 
ability to its insured is based, in essence, on contract law, that liability 
is governed and limited by the agreements, terms, conditions, and pro- 
visions contained in the title insurance policy, id; Countrywide Home 
Loans, Inc. v United General Title Ins. Co., 109 AD3d 950, 971 NYS2d 
353 (2d Dept 2013). A title insurer will be liable for hidden defects and 
all matters affecting title within the policy coverage and not excluded or 
specifically excepted from that coverage, A. Gugliotta Development, Inc. 
v First American Title Ins. Co. of New York, supra; Countrywide Home 
Loans, Inc. v United General Title Ins. Co., supra. 


Certificates of Bond Insurance 


Certificates of bond insurance (CBIs) are financial guaranty insur- 
ance policies that guaranty a bond issuer’s payment of bond obligations, 
Oppenheimer AMT-Free Municipals v ACA Financial Guar. Corp., 110 
AD3d 280, 971 NYS2d 95 (1st Dept 2013). The purpose of CBIs is to 
improve the marketability and creditworthiness of the insured bonds, 
id. Because they are subject to the same laws and principles applicable 
to insurance policies generally, CBIs should be analyzed in accordance 
with general principles of contract interpretation and insurance law, id. 


Fidelity Bonds 


Fidelity bonds are used to insure against losses caused by the acts 
of dishonest employees. Such bonds often cover only dishonest or fraud- 
ulent acts that were committed by employees with the “manifest intent” 
to cause the insured to sustain loss or obtain a financial benefit for the 
employee or a third party, see Keybank Nat. Ass’n v National Union 
Fire Ins. Co. of Pittsburgh, PA, 124 AD3d 512, 3 NYS3d 324 (1st Dept 
2015). “Manifest intent” to injure an employer exists as a matter of law 
when the employee acts with substantial certainty that the employer 
will ultimately bear the loss occasioned by his or her dishonesty, id. The 
intent requirement is not satisfied where the employee acts dishonestly 
at the expense of a third party and with the intent to benefit the 
employer as well has himself, Aetna Cas. & Sur. Co. v Kidder, Peabody 
& Co. Inc., 246 AD2d 202, 676 NYS2d 559 (1st Dept 1998). However, it 
may be satisfied by an employee’s releasing liens on certain condomini- 
ums without the required paydown amounts having been received, 
thereby diverting a large sum of money to the developer, Keybank Nat. 
Ass’n v National Union Fire Ins. Co. of Pittsburgh, PA, supra. 


Fidelity bonds do not cover claimed losses arising from the 
misconduct of an employee who divulged confidential information relat- 
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ing to corporate takeovers and mergers, Aetna Cas. & Sur. Co. v Kidder, 
Peabody & Co. Inc., 246 AD2d 202, 676 NYS2d 559 (1st Dept 1998). The 
exclusion in a fidelity insurance policy of employee dishonesty motivated 
by a desire to obtain extra compensation applies even when the em- 
ployee is misinformed as to the compensation agreement, Jamie Brooke, 
Inc. v Zurich American Ins. Co., 298 AD2d 145, 748 NYS2d 5 (1st Dept 
2002). 


Fidelity bonds often have clauses providing that the bond is 
terminated as to a particular employee “as soon as” the insured or any 
officer or director learns of “any dishonest or fraudulent act” by that 
employee. When used in that context, the phrase “dishonest or fraudu- 
lent acts” must be given its ordinary meaning and construed broadly to 
include acts that demonstrate a want of integrity, breaches of trust or 
moral turpitude affecting the official fidelity or character of the em- 
ployee, Capital Bank & Trust Co. v Gulf Ins. Co., 91 AD3d 1251, 937 
NYS2d 463 (3d Dept 2012). The conduct need not amount to a crime to 
constitute dishonesty, and it need not have resulted in a loss, id. “Dis- 
honesty” or fraud includes the act of forging another’s name without 
consent to approve transaction that the forger does not have the author- 
ity to approve for the admitted purpose of avoiding detection, id. 


Another clause sometimes included in fidelity bonds is an exclusion 
for losses caused by employee conduct that arises from “loans,” a term 
defined as “all extensions of credit by the [ilnsured,. . . all transactions 
creating a creditor relationship in favor of the [i]nsured,” and “all 
transactions by which the [iJnsured assumes an existing creditor rela- 
tionship,” see Keybank Nat. Ass’n v National Union Fire Ins. Co. of 
Pittsburgh, PA, 124 AD3d 512, 3 NYS3d 324 (1st Dept 2015). Such pro- 
visions are used to exclude losses resulting from bad loans that a 
financial institution should have known not to enter into, id. This type 
of exclusion does not apply to losses unrelated to poor credit decisions, 
such as an employee’s diverting funds to a third party and thereby 
preventing reduction of borrowers’ loan balances, id. 


Although a plaintiff is entitled to recover for actual net loss under a 
fidelity bond that covers “losses,” the fidelity bond’s coverage does not 
extend to the loss of fictitious gains such as those fraudulently reported 
through dishonest accounting or those apparently (but not actually) re- 


alized by “net losers” in a Ponzi scheme, Jacobson Family Investments, 
Inc. v National Union Fire Ins. Co. of Pittsburgh, PA, 102 AD3d 228, 
955 NYS2d 338 (1st Dept 2012). 


Loss Payee Clause 


Where the named insured on an insurance policy intends to provide 
for the payment to someone other than the insured in the event of a 
loss, the parties may provide for that arrangement in the insurance 
policy, see Appleman on Insurance Law and Practice Volume 5A, § 3335. 
A loss payee under such a provision is not ordinarily treated as an 
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insured under the policy, Stairway Capital Management II L.P. v 
Ironshore Specialty Ins. Co., 126 AD3d 522, 6 NYS3d 230 (1st Dept 
2015). However, the loss payee clause may create an independent 
contract between the insurer and the loss payee, Universal Underwrit- 
ers Acceptance Corp. v Peerless Ins. Co., 31 AD3d 749, 820 NYS2d 599 
(2d Dept 2006). A loss payee clause that provides that the loss payee’s 
rights “shall not be invalidated by any act or neglect” of the insured cre- 
ates an independent and separate coverage for the loss payee’s interest 
and the insured may not, through its actions or neglect, defeat the inde- 
pendent rights of the loss payee, id. Where such a clause is not included, 
the loss payee is only entitled to payment of a loss that is due and pay- 
able to the insured and, further, is bound by all of the policy terms, 
including any broad arbitration clause, Stairway Capital Management 
II L.P. v Ironshore Specialty Ins. Co., supra. 


Equitable Subrogation 


The doctrine of equitable subrogation is premised on the principle 
that the party who causes injury or damage should be required to bear 
the loss by reimbursing an insurer for payments required to be made on 
behalf of the injured party, NYP Holdings, Inc. v McClier Corp., 65 
AD3d 186, 881 NYS2d 407 (1st Dept 2009). The right to equitable 
subrogation arises when an insurer can establish that it has paid for 
losses sustained by its insured that were occasioned by a wrongdoer, 
Fasso v Doerr, 12 NY3d 80, 875 NYS2d 846, 903 NE2d 1167 (2009); 
Millennium Holdings LLC v Glidden Co., 146 AD3d 539, 46 NYS3d 528 
(1st Dept 2017). Equitable subrogation is not available against a third 
party whose liability exists solely by way of contract, Millennium Hold- 
ings LLC v Glidden Co., supra; see Federal Ins. Co. v Arthur Andersen 
& Co., 75 NY2d 366, 553 NYS2d 291, 552 NE2d 870 (1990). 


Subrogation is not available to an insurer that has made a volun- 
tary payment, Millennium Holdings LLC v Glidden Co., 146 AD3d 539, 
46 NYS3d 528 (1st Dept 2017). The right of subrogation exists only for 
payments the insurer is contractually obligated to make, id; see Broadway 
Houston Mack Development, LLC v Kohl, 71 AD3d 937, 897 NYS2d 505 
(2d Dept 2010). An insurer’s right to recovery is based upon its succes- 
sion to the position previously held by the insured, Blue Cross and Blue 
Shield of N.J., Inc. v Philip Morris USA Inc., 3 NY38d 200, 785 NYS2d 
399, 818 NE2d 1140 (2004); NYP Holdings, Inc. v McClier Corp., 65 
AD3d 186, 881 NYS2d 407 (1st Dept 2009). 


Once an insurer has paid a claim and the tortfeasor knows or should 
have known that a right to subrogation exists, the tortfeasor and the 
insured cannot agree to terminate the insurer’s claim without its 
consent, and such an agreement cannot be asserted as a defense to the 
insurer’s cause of action unless the insured’s actual loss exceeds its 
recovery against the tortfeasor and the tortfeasor’s insurer, Fasso v 
Doerr, 12 NY3d 80, 875 NYS2d 846, 903 NE2d 1167 (2009); but see 
General Obligations Law § 5-335(c) (principle inapplicable to subroga- 
tion or reimbursement claims for recovery of benefits provided by 
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Medicare or Medicaid, or insurance contract providing workers’ 
compensation benefits). Further, notwithstanding the antisubrogation 
rule, see Comment, infra, an insurer may proceed against an insured 
and a third-party tortfeasor where those parties, with awareness of the 
insurer’s subrogation rights, prejudiced those rights by entering into a 
settlement releasing a third-party tortfeasor, Group Health, Inc. v 
Mid-Hudson Cablevision, Inc., 58 AD38d 1029, 871 NYS2d 780 (3d Dept 
2009); see Hamilton Fire Ins. Co. v Greger, 246 NY 162, 158 NE 60 
(1927). 


A subrogation claim may be pursued against a third party tortfea- 
sor even if the insured has not commenced or concluded its claim against 
the tortfeasor, Winkelmann v Excelsior Ins. Co., 85 NY2d 577, 626 
NYS2d 994, 650 NE2d 841 (1995); see Fasso v Doerr, 12 NY3d 80, 875 
NYS2d 846, 903 NE2d 1167 (2009). However, the insured may have a 
claim against its insurer in the event that the tortfeasor, after paying 
the subrogee, is unable to respond in full to the insured, Blue Cross and 
Blue Shield of N.J., Inc. v Philip Morris USA Inc., 3 NY8d 200, 785 
NYS2d 399, 818 NE2d 1140 (2004); Winkelmann v Excelsior Ins. Co., 
supra. 


The statute of limitations in a subrogation action by an insurance 
company, as subrogee of an insured to whom it has paid personal injury 
benefits, begins to run from the date of the accident rather than the 
date on which benefits were first paid, Allstate Ins. Co. v Stein, 1 NY3d 
416, 775 NYS2d 219, 807 NE2d 268 (2004); see Group Health, Inc. v 
Mid-Hudson Cablevision, Inc., 58 AD3d 1029, 871 NYS2d 780 (3d Dept 
2009). 


Antisubrogation Rule 


An insurer ordinarily has no right of subrogation against a person 
insured under a policy of insurance written by the insurer for a claim 
arising from the very risk for which the insured was covered, Millen- 
nium Holdings LLC v Glidden Co., 27 NY38d 406, 33 NYS3d 846, 53 
NE8d 723 (2016); ELRAC, Inc. v Ward, 96 NY2d 58, 724 NYS2d 692, 
748 NE2d 1 (2001); Jefferson Ins. Co. of New York v Travelers Indem. 
Co., 92 NY2d 3638, 681 NYS2d 208, 703 NE2d 1221 (1998); North Star 
Reinsurance Corp. v Continental Ins. Co., 82 NY2d 281, 604 NYS2d 
510, 624 NE2d 647 (1993); Pennsylvania General Ins. Co. v Austin 
Powder Co., 68 NY2d 465, 510 NYS2d 67, 502 NE2d 982 (1986); Motors 
Ins. Corp. v Africk, 55 AD3d 571, 865 NYS2d 618 (2d Dept 2008) 
(permissive user no different than named insured); Wausau Underwrit- 
ers Ins. Co. v Continental Cas. Co., 231 AD2d 414, 647 NYS2d 196 (1st 
Dept 1996); see Alinkofsky v Countrywide Ins. Co., 257 AD2d 70, 691 
NYS2d 479 (1st Dept 1999) (application of anti-subrogation rule where 
insurer covered vehicle lessor and lessee); Ozturk v Taskiran, 245 AD2d 
355, 665 NYS2d 420 (2d Dept 1997) (antisubrogation principle applied 
to Avis, acting as both lessor and insurer); Liberty Mut. Ins. Co. v 
Aetna Cas. & Sur. Co., 235 AD2d 523, 652 NYS2d 764 (2d Dept 1997); 
Maksymowicz v New York City Bd. of Educ., 232 AD2d 223, 647 NYS2d 
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780 (1st Dept 1996); Lim v Atlas-Gem Erectors Co., Inc., 225 AD2d 304, 
638 NYS2d 946 (1st Dept 1996); Nuzzo v Griffin Technology Inc., 222 
AD2d 184, 643 NYS2d 802 (4th Dept 1996); Washington v New York 
City Indus. Development Agency, 215 AD2d 297, 627 NYS2d 343 (1st 
Dept 1995); Hailey v New York State Elec. & Gas Corp., 214 AD2d 986, 
626 NYS2d 912 (4th Dept 1995) (antisubrogation rule applies where 
subrogee and third party are both insureds of carrier on same claim); 
Fowler v Stillwater Associates, Ltd., 169 AD2d 226, 572 NYS2d 558 
(4th Dept 1991); Fireman’s Ins. Co. of Newark, New Jersey v Wheeler, 
165 AD2d 141, 566 NYS2d 692 (3d Dept 1991). The antisubrogation 
rule generally applies only when the party to which the insurer seeks to 
subrogate is covered by the relevant insurance policy and the insurer 
seeks to enforce its right of subrogation against the covered party on a 
risk insured by the policy, Millenium Holdings LLC v Glidden Co., 
supra. In a limited number of situations, the rule has been extended to 
non-covered parties, but only where one of the primary policy consider- 
ations underlying the rule, t.e., the existence of a conflict of interest, 
was implicated, see id, citing Medical Liability Mut. Ins. Co. v Schurig, 
211 AD2d 518, 621 NYS2d 564 (1st Dept 1995) (rule applied to insured’s 
employee for whom insured vicariously liable); Kerr v Louisville 
Housing, Inc., 2 AD3d 924, 769 NYS2d 616 (3d Dept 2003) (rule applied 
to insured property owner’s real estate manager); Firemen’s Ins. Co. of 
Newark, New Jersey v Wheeler, supra (president and principal 
shareholder of closely held corporation); see also New York City Dept. of 
Transp. v Petric & Associates, Inc., 1832 AD3d 614, 19 NYS3d 48 (1st 
Dept 2015) (rule applies both to claims brought directly against insured 
and claims brought against common insurer such as indemnitor). 


The anti-subrogation rule has been held inapplicable in a number 
of situations, Millennium Holdings LLC v Glidden Co., 27 NY3d 406, 33 
NYS3d 846, 538 NE38d 723 (2016) (antisubrogation rule inapplicable 
where uncovered party acquired liability through transfer of assets and 
liabilities that expressly excluded transferor’s insurance policy); Phoenix 
Ins. Co. v Stamell, 21 AD38d 118, 796 NYS2d 772 (4th Dept 2005) 
(antisubrogation rule inapplicable to claim by college’s insurer against 
student whose negligence caused fire damage; student not an implied 
coinsured where handbook advised students that college was not 
responsible for damages to personal belongings and that students were 
financially responsible for property damage caused by their careless or 
malicious acts); National Union Fire Ins. Co. of Pittsburgh, Pa. v 
Hartford Ins. Co. of Midwest, 248 AD2d 78, 677 NYS2d 105 (1st Dept 
1998), affd, 93 NY2d 983, 695 NYS2d 740, 717 NE2d 1077 (1999) 
(antisubrogation rule inapplicable where insurer seeks recovery from a 
coinsurer after it has satisfied its duties to its insureds); State v 
Schenectady Hardware and Elec. Co., Inc., 223 AD2d 783, 636 NYS2d 
861 (3d Dept 1996) (antisubrogation rule inapplicable to claim by 
insured under owners and contractors protective (OCP) insurance policy 
to recover indemnity or contribution from contractor whose employee 
was injured by fall from scaffold on insured’s property, because a) the 
policy excluded such coverage and b) although both the OCP insurer 
and the comprehensive general liability insurer for the contractor were 
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owned by the same parent corporation, that corporation did not exercise 
dominion and control over the two distinct insurance companies); North 
Star Reinsurance Co. v Austin Powder Co., supra and McGurran v 
DiCanio Planned Development Corp., 216 AD2d 538, 628 NYS2d 773 
(2d Dept 1995) (antisubrogation principle does not bar recovery from 
additional insured where the policy excluded coverage for said insured 
for the specific claim raised by the plaintiff and for indemnification of 
another because of damages arising out of such claim); see also 
Dannhauser v Suffolk, 216 AD2d 516, 628 NYS2d 968 (2d Dept 1995). 


The antisubrogation rule applies where the insured has expressly 
agreed to indemnify the party from whom the insurer’s rights are 
derived and has procured separate insurance covering the same risk, 
Pennsylvania General Insurance Co. v Austin Powder Co., supra; 
National Cas. Co. v State Ins. Fund, 227 AD2d 115, 641 NYS2d 665 (1st 
Dept 1996) (rule applicable where insurer failed to defend additional 
insured, forcing that party to bring a third party action for indemnifica- 
tion against the actual wrongdoer, which in turn triggered workers’ 
compensation coverage); National Union Fire Ins. Co. of Pittsburgh, Pa. 
v State Ins. Fund, 222 AD2d 369, 686 NYS2d 31 (1st Dept 1995). 
However, this principle does not apply to a cross claim asserted by an 
owner against a contractor and subcontractor where the owner was 
represented by a separate insurer even though the owner should have 
been listed as an additional insured on the policy procured by the 
subcontractor but was not, Wright v E.S. McCann and Son, Inc., 216 
AD2d 73, 628 NYS2d 70 (1st Dept 1995), nor does it apply to a 
counterclaim asserted by an automobile dealer against a customer de- 
spite the fact that both were insureds under the same liability policy, 
where the rental agreement limited indemnification by the plaintiff to 
damages in excess of the limits of liability provided in the liability in- 
surance purchased by the defendant, Layaw v Maguire Ford-Lincoln- 
Mercury Inc., 219 AD2d 73, 689 NYS2d 544 (3d Dept 1996). Nor does 
the principle apply when the insurer, by causing a third party action to 
be commenced, did not seek to recover from its own insured, but rather 
from a third party stranger to its insurance policy, National Union Fire 
Ins. Co. v State Ins. Fund, supra. Similarly, the antisubrogation rule 
does not bar a claim asserted by the insurer of a third party plaintiff 
who does not insure the third party defendant, even when there is a co- 
insurer who insures both the third party plaintiff and defendant, Fitch 
v Turner Const. Co., 241 AD2d 166, 671 NYS2d 446 (1st Dept 1998). 


Time Limitations and Considerations 


Liability of an insurer attaches when there is a final judgment 
against the insured as a result of an obligation imposed by law, see 
State Farm Mut. Auto. Ins. Co. v Westlake, 35 NY2d 587, 364 NYS2d 
482, 324 NE2d 137 (1974). Thus, an insurer is not liable if the insured 
does not have a legal obligation to pay damages, M & M Elec., Inc. v 
Commercial Union Ins. Co., 241 AD2d 58, 670 NYS2d 909 (2d Dept 
1998) (electrical contractor had no legal obligation to pay within the 
meaning of its liability insurance policy when the company it had 
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contracted with to perform electrical services deducted from the amount 
due on the contract the amount sustained as damages in accident caused 
by subcontractor). Where the insured entered into a release discharging 
the insured from all liability and agreeing only to seek recovery from 
the insurer, the insurer is relieved from the duty of indemnification 
because the release effectively eliminates any factual or legal grounds 
on which the duty to indemnify may be based, McDonough v Dryden 
Mut. Ins. Co., 276 AD2d 817, 713 NYS2d 787 (3d Dept 2000). 


In continuous exposure cases, coverage is triggered by the onset of 
the disease, American Empire Ins. Co. v PSM Ins. Companies, 259 
AD2d 341, 687 NYS2d 32 (1st Dept 1999). Further, where the underly- 
ing complaint does not preclude the possibility that the injury-in-fact 
occurred during the subject policy period, the policy is triggered, id 
(complaint in personal injury action based on child’s exposure to lead 
paint reveals possibility that lead poisoning began during the policy 
period). However, in asbestos cases, where the insurance policy states 
that coverage is triggered by an occurrence which results in injury, the 
first or continuous exposure, not the manifestation of the injury, has to 
occur during the policy period, Matter of Liquidation of Midland Ins. 
Co., 269 AD2d 50, 709 NYS2d 24 (1st Dept 2000), abrogated on other 
grounds in later appeal, 16 NY3d 536, 923 NYS2d 396, 947 NE2d 1174 
(2011) (exposure “in residence,” meaning that asbestos fibers were 
dormant in lungs, insufficient to trigger coverage); see also Long Island 
Lighting Co. v Allianz Underwriters Ins. Co., 301 AD2d 23, 749 NYS2d 
488 (1st Dept 2002) (ongoing migration or leaching of preexisting 
contaminants, created by operation of plants that closed years before 
policy period, not coverage-triggering “occurrence” under excess liability 
policies). 


Insurance Law § 3425(a)(7) covers mandatory policy periods for 
personal line insurance policies. For purposes of that statute, the 
mandatory policy period begins to run from the effective date of the 
policy, not the date the policy was executed or delivered, Rosner v Metro- 
politan Property and Liability Ins. Co., 96 NY2d 475, 729 NYS2d 658, 
754 NE2d 760 (2001). 


An insurer may be estopped from pleading a limitations defense 
when the insurer’s conduct lulled the insured into sleeping on his or her 
rights under the insurance contract, Carle Place Union Free School 
Dist. v Bat-Jac Const., Inc., 28 AD3d 596, 813 NYS2d 748 (2d Dept 
2006); Dockweiler v Allstate Ins. Co., 222 AD2d 482, 634 NYS2d 774 
(2d Dept 1995); see Gilbert Frank Corp. v Federal Ins. Co., 70 NY2d 
966, 525 NYS2d 793, 520 NE2d 512 (1988). Thus, an insurer who failed 
to supply the insured with an amendatory endorsement extending the 
statute of limitations period to two years was estopped from pleading a 
limitations defense because the insurer’s conduct led the plaintiff to 
believe that the commencement of an action would be untimely when, 
in fact, the plaintiff had one more month to commence an action, 
Dockweiler v Allstate Ins. Co., supra. 


Insurance Law § 3216(d)(1)(B) provides that no misstatements, 
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except fraudulent misstatements, in a policy application shall be used 
to void a health or accident policy after two years from the date of issue 
of the policy. In New England Mut. Life Ins. Co. v Doe, 93 NY2d 122, 
688 NYS2d 459, 710 NE2d 1060 (1999), the Court of Appeals adopted 
the view that once the incontestability period is over, a carrier may not 
deny coverage by claiming that the applicant knew (by manifestation) of 
any symptom or condition related to the eventual cause of the disabil- 
ity, see also Favata v Paul Revere Life Ins. Co., 254 AD2d 804, 678 
NYS2d 197 (4th Dept 1998); Equitable Life Assur. Soc. of U.S. v Madis, 
240 AD2d 100, 669 NYS2d 599 (1st Dept 1998); Monarch Life Ins. Co. v 
Brown, 125 AD2d 75, 512 NYS2d 99 (1st Dept 1987). The New England 
Mutual court rejected the claim of fraudulent misstatements because 
the policy made no specific exclusion for those statements, see also In- 
surance Law § 3215(a)(5) (life insurance and annuities). The two year 
incontestability period begins on the effective date of the policy, not on 
the date of the receipt of tender of the first month’s premium, Malone v 
North Atlantic Life Ins. Co. of America, 256 AD2d 1077, 682 NYS2d 760 
(4th Dept 1998). 


Certain insurance arrangements include retrospective premium 
plans which contemplate the insurer’s recalculation of the specified 
premium or amounts due under the policy based on actual claims expe- 
rience or other post-inception factors, see Hahn Automotive Warehouse, 
Inc. v American Zurich Ins. Co., 18 NY3d 765, 944 NYS2d 742, 967 
NE2d 1187 (2012). In those situations, absent a contract provision that 
unambiguously conditions the right to payment upon the making of a 
demand, the insurer’s claim for additional premiums or amounts due 
accrues when the right to demand payment arises rather than when the 
demand is actually made, id (rejecting contrary position among some 
federal district courts). 


Some insurance policies contain anti-assignment clauses. An anti- 
assignment clause in a property insurance policy requiring the insurer’s 
written consent for an assignment applies only to assignments made 
before the loss occurred, Kittner v Eastern Mut. Ins. Co., 80 AD3d 8438, 
915 NYS2d 666 (3d Dept 2011). 


Renewal 


Where a policy is renewed, the law presumes that the terms of the 
renewal policy are identical to the terms of the policy being renewed, 
including the term delineating the policy’s duration, Estee Lauder Inc. v 
OneBeacon Ins. Group, LLC, 62 AD3d 33, 873 NYS2d 592 (1st Dept 
2009); see L. Lewitt & Co. v Jewelers’ Safety Fund Soc., 249 NY 217, 
164 NE 29 (1928). 


Divisible Insurance Contracts 


A contract is divisible where, by its terms, performance of each 
party is divided into two or more parts, the number of parts due from 
each party is the same and the performance of each part by one party is 
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the agreed exchange for a corresponding part by the other party, First 
Sav. & Loan Ass’n of Jersey City, N. J. v American Home Assur. Co., 29 
NY2d 297, 327 NYS2d 609, 277 NE2d 638 (1971); Comment to PJI 
4:1(VII)(G). The insurance contract is considered severable and divisible 
when by its terms, nature, and purpose, it is susceptible of division and 
apportionment, id. An insurance contract is divisible when the contract- 
ing parties intend that it be divisible, and their intention is to be gleaned 
from the language of the contract and the application of the rules 
governing contractual interpretation, id. The question of divisibility 
may arise where an insurance policy covers separate properties or sepa- 
rate risks, and the policyholder has breached a condition or warranty as 
to one property or one type of risk, but not involving the loss at issue, 
id. However, an insurance contract is not divisible when by its terms, 
nature, and purpose, it contemplates and intends that each and all of 
its parts and the consideration therefor shall be common each to the 
other and interdependent, Garcia v Government Employees Ins. Co., 
151 AD8d 1020, 58 NYS38d 428 (2d Dept 2017), aff'd, 30 NY3d 1033, 69 
NYS3d 206, 91 NE38d 1185 (2017). 


423 


PJI 4:45 PATTERN JURY INSTRUCTIONS 
a. ORAL CONTRACTS AND BINDERS 


PJI 4:45. Contracts—Insurance—Oral Contracts and 
Binders/Agents and Brokers 


AB seeks to recover from defendant insurance 
company, CD, on an oral contract of insurance 
which AB claims existed between AB and CD. It is 
not necessary that a contract of insurance be in 
writing; an oral contract, if it was made, is 
enforceable. The first question for you to decide, 
therefore, is whether a contract of insurance was 
made. 


For a contract to exist, the parties must have 
agreed to its essential terms. The essential terms 
of a contract of insurance are the subject matter 
insured, the risk insured against, the time cover- 
age is to begin, the length of time coverage is to 
run, the amount of the insurance, the amount of 
the premium and when the premium is to be paid. 
It is not necessary that each of those terms be 
expressed, that is specifically stated; they may be 
implied from dealings between the parties and 
from the surrounding circumstances. 


If you find from all the evidence that AB and 
CD had not reached agreement, expressed or 
implied, on all of the essential terms that I have 
listed for you, you will find for CD. If you find from 
all of the evidence that AB and CD had reached 
agreement, expressed or implied, on all of the es- 
sential terms that I have listed for you, you must 
then consider whether AB’s loss is within the terms 
of the oral contract of insurance. 


Comment 


Based on International Ferry Co. v American Fidelity Co., 207 NY 
350, 101 NE 160 (1913); Hicks v British America Assur. Co., 162 NY 
284, 56 NE 743 (1900); Trustees of First Baptist Church v Brooklyn 
Fire Ins. Co., 19 NY 305 (1859); and see generally 4 Appleman, Insur- 
ance Law & Practice (2d Ed) §§ 17.1—17.12; Vance, Insurance (3d Ed) 
209 ff, §§ 36, 37; 68A NYJur2d Insurance §§ 619-625, §§ 705-706; 44 
CJS 553, Insurance § 296. The pattern charge concerns an oral contract 
of insurance; oral contracts to renew existing insurance and oral bind- 
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ers are considered later in this Comment. In cases where there is evi- 
dence of intent not to be bound until an agreement is reduced to writing 
and signed by the parties, the pattern charge would have to be modified 
accordingly, see Patrolmen’s Benev. Ass’n of City of New York, Inc. v 
New York, 27 NY2d 410, 318 NYS2d 477, 267 NE2d 259 (1971). The 
pattern charge would also have to be modified in cases where there is 
evidence regarding prior dealings between the parties or regarding the 
standard form of insurance policy, see discussion in this Comment. 


Statute of Frauds 


The Statute of Frauds does not preclude enforcement of an oral 
contract of insurance to provide liability coverage for one year, even 
though the parties had the annual option of canceling or renewing the 
contract, International Ferry Co. v American Fidelity Co., 207 NY 350, 
101 NE 160 (1913); Trustees of First Baptist Church v Brooklyn Fire 
Ins. Co., 19 NY 305 (1859); Yauchler v Bailey, 116 AD2d 905, 498 NYS2d 
214 (3d Dept 1986); see Travelers Indem. Co. of America v Royal Ins. 
Co. of America, 22 AD3d 252, 802 NYS2d 125 (1st Dept 2005). However, 
an oral life insurance contract is within the Statute of Frauds since it 
cannot be “completed before the end of a lifetime,” Goldberg v Colonial 
Life Ins. Co. of America, 284 App Div 678, 134 NYS2d 865 (2d Dept 
1954); General Obligations Law § 5-701(a)(1). Note also that a special- 
ized Statute of Frauds, Insurance Law § 2119(a)(1), covers contracts for 
insurance consulting services and requires a written memorandum 
signed by the party to be charged and specifying or clearly defining the 
amount or extent of compensation, see Henry L. Fox Co., Inc. v William 
Kaufman Organization, Ltd., 74 NY2d 136, 544 NYS2d 565, 542 NE2d 
1082 (1989). 


Enforceability and Agreement as to Terms 


Oral contracts for insurance are valid as long as all of the elements 
essential for such a contract are satisfied, Bulger v Tri-Town Agency, 
Inc., 148 AD2d 44, 543 NYS2d 217 (3d Dept 1989); see Bersani v 
General Acc. Fire & Life Assur. Corp., Ltd., 36 NY2d 457, 369 NYS2d 
108, 330 NE2d 68 (1975). 


The essential terms of a contract of insurance are the subject mat- 
ter of the risk, the risk insured against, the amount of insurance, its 
commencement and duration and the premium, De Grove v Metropoli- 
tan Ins. Co., 61 NY 594 (1875); Trustees of First Baptist Church v 
Brooklyn Fire Ins. Co., 28 NY 153 (1863); Bradley v Standard Life & 
Acc. Ins. Co. of Detroit, Mich., 112 App Div 536, 98 NYS 797 (4th Dept 
1906); 68A NYJur2d Insurance § 622. Some of these terms may be 
implied from previous dealings between the parties, Hubbell v Pacific 
Mut. Ins. Co., 100 NY 41, 2 NE 470 (1885); Audubon v Excelsior Ins. 
Co., 27 NY 216 (1863); 68A NYJur2d Insurance § 623, and in the 
absence of agreement between the parties the terms may be inferred to 
be those contained in the policy commonly issued by the company on 
similar risks, De Grove v Metropolitan Ins. Co., supra; see Hubbell v 


425 


PJI 4:45 PATTERN JURY INSTRUCTIONS 


Pacific Mut. Ins. Co., supra. When a standard form policy exists (as it 
does for liability insurance, Insurance Law § 3420, and fire insurance, 
Insurance Law § 3404), the law reads into the contract the standard 
policy whether it be referred to in terms or not, Bersani v General Acc. 
Fire & Life Assur. Corp., Ltd., 36 NY2d 457, 369 NYS2d 108, 330 NE2d 
68 (1975); Hicks v British America Assur. Co., 162 NY 284, 56 NE 743 
(1900); Romanian American Interests, Inc. v Scher, 94 AD2d 549, 464 
NYS2d 821 (2d Dept 1983). When the evidence warrants, the pattern 
charge should be modified by reference to the prior dealings between 
the parties, the usual form issued by the company, or the standard form 
of policy. 


No oral binder may be established where the parties have no meet- 
ing of the minds concerning which insurance carrier is binding the 
property, Bowers v Merchants Mut. Ins. Co., 248 AD2d 1005, 670 NYS2d 
274 (4th Dept 1998). 


Agent’s Authority 


Care must be taken to distinguish agents from brokers. Generally, 
brokers cannot bind the company whereas agents can, see Mord v 
Hartford Acc. & Indem. Co., 245 NY 279, 157 NE 138 (1927); American 
Motorists Ins. Co. v Salvatore, 102 AD2d 342, 476 NYS2d 897 (1st Dept 
1984); Kramnicz v First Nat. Bank of Greene, 32 AD2d 1009, 302 NYS2d 
22 (38d Dept 1969); see generally Insurance Law Article 21; 68A 
NYJur2d § 662; 11 Holmes’ Appleman on Insurance 2d §§ 68.1-68.8. A 
broker will be held to have acted as the insurer’s agent where there is 
some evidence of action on the insurer’s part or facts from which a gen- 
eral authority to represent the insurer may be inferred, Warnock 
Capital Corp. v Hermitage Ins. Co., 21 AD38d 1091, 803 NYS2d 606 (2d 
Dept 2005); Indian Country Inc. v Pennsylvania Lumbermens Mut. Ins. 
Co., 284 AD2d 712, 726 NYS2d 495 (3d Dept 2001); see Travelers Ins. 
Co. v Raulli & Sons, Inc., 21 AD3d 1299, 802 NYS2d 823 (4th Dept 
2005). The authority of an agent to enter into a binder or oral contract 
of insurance may be based on actual, implied, or apparent authority, 
see Warnock Capital Corp. v Hermitage Insurance Co., supra; Nojaim 
Bros., Inc. v CNA Ins. Companies, 113 AD2d 109, 496 NYS2d 113 (4th 
Dept 1985). The agent’s authority may be an issue for the jury and, if 
so, the pattern charge must be modified. From the authority of an agent 
to issue a binder, the trier of fact may find apparent authority to revoke 
a cancellation notice given by the insurer directly, Kramnicz v First 
Nat. Bank of Greene, supra; see Grimsey v Lawyers Title Ins. Corp., 38 
AD2d 572, 328 NYS2d 474 (2d Dept 1971), mod on other grounds, 31 
NY2d 958, 341 NYS2d 100, 293 NE2d 249 (1972); see generally 68A 
NYJur2d §§ 6638, 664, 707, 855, 858. Although a principal is liable for 
the misconduct of its agent acting within the scope of its authority, a 
principal is not liable for the agent’s fraud absent evidence of apparent 
authority, which requires words or conduct of the principal com- 
municated to a third party that gives rise to the appearance and belief 
that the agent possesses authority to enter into a transaction, Bowers v 
Merchants Mut. Ins. Co., 248 AD2d 1005, 670 NYS2d 274 (4th Dept 
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1998), quoting Standard Funding Corp. v Lewitt, 89 NY2d 546, 656 
NYS2d 188, 678 NE2d 874 (1997) (plaintiff unable to prove reasonable 
reliance on apparent authority of agent to back date insurance binder 
where plaintiff was unaware of binder until after destruction of subject 
property). 


Oral Renewals 


Oral renewals are governed by the same basic rules as oral 
contracts of insurance, except that the terms may be more readily found 
since it will be inferred, absent agreement to the contrary, that the 
terms of the existing policy are to be continued, Winne v Niagara Fire 
Ins. Co., 91 NY 185 (1883); Hay v Star Fire Ins. Co., 77 NY 235, 239 
(1879); Walton v Sterling Fire Ins. Co., 10 AD2d 54, 197 NYS2d 277 
(4th Dept 1960); see Morgan Stanley Group Inc. v New England Ins. 
Co., 225 F3d 270 (2d Cir 2000); 68 NYJur2d Insurance § 859. 


Binders 


An insurance binder is used to effect temporary insurance pending 
investigation of the risk by the company or until a formal policy is is- 
sued, Springer v Allstate Life Ins. Co. of New York, 94 NY2d 645, 710 
NYS2d 298, 731 NE2d 1106 (2000); Seiderman v Herman Perla, Inc., 
268 NY 188, 197 NE 190 (1935); Ell Dee Clothing Co. v Marsh, 247 NY 
392, 160 NE 651 (1928); Indian Country Inc. v Pennsylvania Lumber- 
mens Mut. Ins. Co., 284 AD2d 712, 726 NYS2d 495 (3d Dept 2001). Al- 
though binders are generally made in writing, they may be made orally, 
Hicks v British America Assur. Co., 162 NY 284, 56 NE 743 (1900). No 
set form of words is necessary provided the words used express the 
intention to make the bargain, Cees Restaurant, Inc. v Lobdell, 15 
NY2d 275, 258 NYS2d 87, 206 NE2d 180 (1965). Oral binders are 
governed by the same rules of law as to terms as are oral contracts of 
insurance. Unless otherwise stated, the binder and the insurance policy 
are two distinct agreements, National Union Fire Ins. Co. of Pittsburgh, 
PA v Xerox Corp., 25 AD3d 309, 807 NYS2d 344 (1st Dept 2006) (condi- 
tion precedent included in binder may not be used to void policy). An in- 
surance binder is used to effect temporary insurance pending investiga- 
tion of the risk by the company or until a formal policy is issued; 
however, the interim policy terminates when an insurance policy is ei- 
ther issued or refused by the insurer, Bedessee Imports, Inc. v Cook, 
Hall & Hyde, Inc., 45 AD3d 792, 847 NYS2d 151 (2d Dept 2007). 


An oral binder is effective against a disclosed principal represented 
by a general insurance agent. Absent such disclosure an agent who 
informs the insured that he or she is “covered” is personally liable to 
the same extent as if a policy had been issued, MacDonald v Carpenter 
& Pelton, Inc., 31 AD2d 952, 298 NYS2d 780 (2d Dept 1969). Generally 
as to binders, see 3 Appleman, Insurance Law & Practice §§ 12.5—12.7; 
4 Appleman, Insurance Law & Practice §§ 18.1—18.6; 68A NYJur2d 369 
Insurance §§ 704—715; 44 CJS Insurance § 230; Comment: 25 Fordham 
LR 484; Annot: 2 ALR2d 943; 12 ALR3d 1304; 14 ALR3d 568. 
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The issuance of a temporary insurance card does not trigger cover- 
age under the Assigned Risk Plan. In the absence of a request for cover- 
age submitted by certified mail, coverage pursuant to such a card is 
only effective from the date of receipt of the request in the Plan office 


and then only if the vehicle has already been registered, Peerless Ins. 
Co. v Young, 298 AD2d 326, 749 NYS2d 29 (1st Dept 2002). 


Certificates of Insurance 


A certificate of insurance is evidence of a contract for insurance but 
is not conclusive proof that the contract exists and not, in and of itself, 
a contract to insure, Home Depot U.S.A., Inc. v National Fire & Marine 
Ins. Co., 55 AD3d 671, 866 NYS2d 255 (2d Dept 2008); Kermanshah 
Oriental Rugs, Inc. v Gollender, 47 AD3d 438, 850 NYS2d 47 (1st Dept 
2008); Tribeca Broadway Associates, LLC v Mount Vernon Fire Ins. Co., 
5 AD3d 198, 774 NYS2d 11 (1st Dept 2004); Penske Truck Leasing Co., 
L.P. v Home Ins. Co., 251 AD2d 478, 674 NYS2d 400 (2d Dept 1998). A 
certificate of insurance by itself is insufficient to raise a factual issue as 
to the existence of coverage, Glynn v United House of Prayer, 292 AD2d 
319, 741 NYS2d 499 (1st Dept 2002). Thus, a certificate of insurance 
with a disclaimer that it is “issued as a matter of information only and 
confer[s] no rights upon the certificate holder” is insufficient, in itself, to 
establish that the certificate holder is insured, Penske Truck Leasing 
Co., L.P. v Home Ins. Co., supra; see American Motorist Ins. Co. v 
Superior Acoustics Inc., 277 AD2d 97, 716 NYS2d 389 (1st Dept 2000) 
(certificate of insurance with disclaimer insufficient to establish that 
plaintiff had been named as an additional insured); Progressive Cas. 
Ins. Co. v Yodice, 276 AD2d 540, 714 NYS2d 715 (2d Dept 2000) (certif- 
icate with disclaimer is simply notice to the insured that a policy has 
been issued). 


Agent’s or Broker’s Duty and Liability to Insured 


Insurance brokers have a common-law duty to obtain requested 
coverage for their clients within a reasonable time or inform the client 
of the inability to do so; however, they have no continuing duty to advise, 
guide or direct a client to obtain additional coverage, American Bldg. 
Supply Corp. v Petrocelli Group, Inc., 19 NY3d 730, 955 NYS2d 854, 
979 NE2d 1181 (2012); MAAD Construction, Inc. v Cavallino Risk 
Management, Inc., 178 AD3d 816, 115 NYS3d 385 (2d Dept 2019). In 
the ordinary broker-client setting, the client may prevail only where it 
can establish that it made a particular request to the broker and the 
requested coverage was not procured, MAAD Construction, Inc. v Caval- 
lino Risk Management, Inc., supra. The duty owed by an insurance 
agent or broker to a customer is ordinarily defined by the nature of the 
request a customer makes, Voss v Netherlands Ins. Co., 22 NY3d 728, 
985 NYS2d 448, 8 NE3d 823 (2014) (in ordinary broker-client setting, 
client may prevail in negligence action against broker only where it can 
establish that it made particular request to broker and requested cover- 
age was not procured); Hoffend & Sons, Inc. v Rose & Kiernan, Inc., 7 
NY38d 152, 818 NYS2d 798, 851 NE2d 1149 (2006) (general request for 
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coverage insufficient to satisfy requirement of specific request for certain 
type of coverage); Chase’s Cigar Store, Inc. v Stam Agency, Inc., 281 
AD2d 911, 722 NYS2d 320 (4th Dept 2001) (no duty to obtain employee 
theft/dishonesty coverage never requested by customer); Catalanotto v 
Commercial Mut. Ins. Co., 285 AD2d 788, 729 NYS2d 199 (3d Dept 
2001) (mere generalized request to cover everything insufficient); Empire 
Indus. Corp. v Insurance Companies of North America, 226 AD2d 580, 
641 NYS2d 345 (2d Dept 1996) (broker had no duty to recommend or 
procure underinsurance coverage where plaintiff asked for “best” avail- 
able coverage but did not specifically request underinsurance coverage); 
Barco Auto Leasing Corp. v Montano, 215 AD2d 617, 627 NYS2d 705 
(2d Dept 1995); Wied v New York Cent. Mut. Fire Ins. Co., 208 AD2d 
1132, 618 NYS2d 467 (8d Dept 1994); see Twin Tiers Eye Care Associ- 
ates, P.C. v First Unum Life Ins. Co., 270 AD2d 918, 705 NYS2d 466 
(4th Dept 2000). The burden is on the customer to initiate, seek and 
obtain appropriate coverage and, unlike a recipient of the services of a 
doctor, attorney or architect, the recipient of the services of an insur- 
ance broker is not at a substantial disadvantage to question the actions 
of the provider of services, Murphy v Kuhn, 90 NY2d 266, 660 NYS2d 
371, 682 NE2d 972 (1997); Thompson & Bailey, LLC v Whitmore Group, 
Ltd., 34 AD3d 1001, 825 NYS2d 546 (3d Dept 2006). 


The agent has a duty to obtain the requested coverage within a rea- 
sonable time after the request or to inform the customer of the agent’s 
inability to do so, Murphy v Kuhn, 90 NY2d 266, 660 NYS2d 371, 682 
NE2d 972 (1997); Gibson & Cushman Contracting, LLC v Cook Maran 
& Associates, Inc., 184 AD3d 755, 126 NYS3d 156 (2d Dept 2020); 
Core-Mark Intern. v Swett & Crawford Inc., 71 AD3d 1072, 898 NYS2d 
206 (2d Dept 2010); Verbert v Garcia, 63 AD3d 1149, 882 NYS2d 259 
(2d Dept 2009); Bedessee Imports, Inc. v Cook, Hall & Hyde, Inc., 45 
AD3d 792, 847 NYS2d 151 (2d Dept 2007); Republic Long Island, Inc. v 
Andrew J. Vanacore, Inc., 29 AD3d 665, 815 NYS2d 163 (2d Dept 2006); 
Trizzano v Allstate Ins. Co., 7 AD3d 783, 780 NYS2d 147 (2d Dept 
2004); Baseball Office of Com’r v Marsh & McLennan, Inc., 295 AD2d 
73, 742 NYS2d 40 (1st Dept 2002); Arthur Glick Truck Sales Inc. v 
Spadaccia Ryan Haas Inc., 290 AD2d 780, 736 NYS2d 491 (3d Dept 
2002); MacDonald v Carpenter & Pelton, Inc., 31 AD2d 952, 298 NYS2d 
780 (2d Dept 1969) (broker must exercise reasonable diligence to procure 
insurance); see Laconte v Bashwinger Ins. Agency, 305 AD2d 845, 758 
NYS2d 562 (3d Dept 2003). The duty is defined by the nature of the 
client’s request, Gibson & Cushman Contracting, LLC v Cook Maran & 
Associates, Inc., supra; Verbert v Garcia, supra. Whether three days 
was a reasonable time is a question of fact, MacDonald v Carpenter & 
Pelton, Inc., supra. A broker may also be liable in negligence for failure 
to procure insurance if the customer can show that he or she could have 
procured the insurance elsewhere prior to the loss, id. A broker breaches 
its duty to obtain requested coverage within a reasonable time if the 
broker makes a misrepresentation in an insurance application that 
results in the insurer disclaiming coverage, Utica First Ins. Co. v Floyd 
Holding, Inc., 5 AD3d 762, 774 NYS2d 565 (2d Dept 2004). 


Where the agent or broker has failed to procure the requested in- 
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surance, liability is limited to that which would have been paid had the 
policy been in effect, American Ref-Fuel Co. of Hempstead v Resource 
Recycling, Inc., 281 AD2d 574, 722 NYS2d 571 (2d Dept 2001); Kinns v 
Schulz, 1381 AD2d 957, 516 NYS2d 817 (8d Dept 1987); see 730 J & J, 
LLC v Fillmore Agency, Inc., 22 AD3d 741, 805 NYS2d 396 (2d Dept 
2005) (no recovery where plaintiffs insurable interest would have been 
extinguished). Liability may be based upon either breach of contract or 
tort, Bruckmann, Rosser, Sherrill & Co., L.P. v Marsh USA, Inc., 65 
AD3d 865, 885 NYS2d 276 (1st Dept 2009); American Ref-Fuel Co. of 
Hempstead v Resource Recycling, Inc., supra; Kinns v Schulz, supra. 


The broker/agent owes no continuing duty to advise, guide, or direct 
the insured customer to obtain additional coverage absent a special re- 
lationship, which usually does not arise in the ordinary commercial re- 
lationship between an insurance agency and the insured, Voss v 
Netherlands Ins. Co., 22 NY3d 728, 985 NYS2d 448, 8 NE3d 823 (2014); 
Murphy v Kuhn, 90 NY2d 266, 660 NYS2d 371, 682 NE2d 972 (1997); 
Bruckmann, Rosser, Sherrill & Co., L.P. v Marsh USA, Inc., 65 AD3d 
865, 885 NYS2d 276 (1st Dept 2009); Loevner v Sullivan & Strauss 
Agency, Inc., 35 AD3d 392, 825 NYS2d 145 (2d Dept 2006); see Hoffend 
& Sons, Inc. v Rose & Kiernan, Inc., 7 NY3d 152, 818 NYS2d 798, 851 
NE2d 1149 (2006); Kaufmann v Leatherstocking Co-op. Ins. Co., 52 
AD3d 1010, 861 NYS2d 423 (3d Dept 2008) (broker owed no duty to 
inform insured that premium payments were past due); JKT Const., 
Inc. v U.S. Liability Ins. Group, 39 AD8d 594, 835 NYS2d 270 (2d Dept 
2007); Thompson & Bailey, LLC v Whitmore Group, Ltd., 34 AD3d 
1001, 825 NYS2d 546 (3d Dept 2006); Curanovic v New York Cent. Mut. 
Fire Ins. Co., 307 AD2d 435, 762 NYS2d 148 (3d Dept 2003); Chase’s 
Cigar Store, Inc. v Stam Agency, Inc., 281 AD2d 911, 722 NYS2d 320 
(4th Dept 2001); State Ins. Fund v Richard Anderson Trucking Inc., 281 
AD2d 838, 722 NYS2d 816 (3d Dept 2001). 


Where a special relationship develops between the broker or agent 
and client, the broker or agent may be liable for failing to advise or 
direct the client to obtain additional coverage even in the absence of a 
specific request, Voss v Netherlands Ins. Co., 22 NY3d 728, 985 NYS2d 
448, 8 NE3d 823 (2014); see Hoffend & Sons, Inc. v Rose & Kiernan, 
Inc., 7 NY3d 152, 818 NYS2d 798, 851 NE2d 1149 (2006); Murphy v 
Kuhn, 90 NY2d 266, 660 NYS2d 371, 682 NE2d 972 (1997). Particular- 
ized situations may arise in which insurance brokers and agents, 
through their conduct or by express or implied contract with customers 
and clients, may assume or acquire duties in addition to those fixed at 
common law and the question of whether such additional responsibili- 
ties should be given legal effect is governed by the particular relation- 
ship between the parties and is best determined on a case-by-case basis, 
Voss v Netherlands Ins. Co., supra; Murphy v Kuhn, supra. The Court 
of Appeals has identified three exceptional situations that may give rise 
to a special relationship, thereby creating an additional duty of 
advisement: (1) the broker or agent receives compensation for consulta- 
tion apart from payment of the premiums; (2) there was some interac- 
tion regarding a question of coverage, with the insured relying on the 
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expertise of the broker or agent; or (3) there is a course of dealing over 
an extended period of time which would have put objectively reasonable 
insurance brokers or agents on notice that their advice was being sought 
and specially relied on, Voss v Netherlands Ins. Co., supra; Murphy v 
Kuhn, supra; MAAD Construction, Inc. v Cavallino Risk Management, 
Inc., 178 AD3d 816, 818, 115 NYS3d 385 (2d Dept 2019). 


Where plaintiff requested the agent to obtain “proper and ade- 
quate” coverage and the agent undertook to estimate the replacement 
value of the property to be insured, the agent owed plaintiff a duty to 
perform that estimate with a reasonable degree of care and accuracy, 
Stevens v Hickey-Finn & Co., Inc., 261 AD2d 300, 691 NYS2d 411 (1st 
Dept 1999) (triable issue whether duty discharged by agent’s use of a 
“Home Aestimator” computer program). Further, where plaintiff alleged 
that the broker initiated the parties’ relationship, convinced the plaintiff 
to purchase insurance policies that the plaintiff would not otherwise 
have bought, and encouraged plaintiff to rely on the broker to take care 
of all of plaintiffs insurance needs, a question of fact was presented on 
the existence of a special relationship, Lynch v McQueen, 309 AD2d 
790, 765 NYS2d 645 (2d Dept 2003). 


As a general rule, an insured is presumed to know the contents of a 
policy in its possession, Hoffend & Sons, Inc. v Rose & Kiernan, Inc., 19 
AD3d 1056, 796 NYS2d 790 (4th Dept 2005), affd on other grounds, 7 
NY3d 152, 818 NYS2d 798, 851 NE2d 1149 (2006); Catskill Mountain 
Mechanical, LLC v Marshall and Sterling Upstate, Inc., 51 AD3d 1182, 
857 NYS2d 353 (3d Dept 2008); Stone v Rullo Agency, Inc., 40 AD3d 
1185, 834 NYS2d 588 (3d Dept 2007); McGarr v Guardian Life Ins. Co. 
of America, 19 AD3d 254, 799 NYS2d 19 (1st Dept 2005); Catalanotto v 
Commercial Mut. Ins. Co., 285 AD2d 788, 729 NYS2d 199 (38d Dept 
2001); Chase’s Cigar Store, Inc. v Stam Agency, Inc., 281 AD2d 911, 722 
NYS2d 320 (4th Dept 2001); Madhvani v Sheehan, 234 AD2d 652, 650 
NYS2d 490 (3d Dept 1996); see Hess v Baccarat, 287 AD2d 834, 731 
NYS2d 296 (3d Dept 2001). However, this general rule may be overcome, 
as where an insurance agent affirmatively misrepresents policy cover- 
age, Catskill Mountain Mechanical, LLC v Marshall and Sterling Up- 
state, Inc., supra; Kyes v Northbrook Property and Cas. Ins. Co., 278 
AD2d 736, 717 NYS2d 757 (3d Dept 2000), or where a clear misimpres- 
sion is created by the agent’s issuance of a binder containing inaccurate 
information, Arthur Glick Truck Sales Inc. v Spadaccia Ryan Haas Inc., 
290 AD2d 780, 736 NYS2d 491 (8d Dept 2002); see Laconte v Bashwinger 
Ins. Agency, 305 AD2d 845, 758 NYS2d 562 (3d Dept 2003), or where a 
broker is sought to be held liable for failure to obtain requested cover- 
age, Baseball Office of Com’r v Marsh & McLennan, Inc., 295 AD2d 73, 
742 NYS2d 40 (1st Dept 2002). The insured’s failure to read the policy 
does not bar a claim against the broker, but may constitute comparative 
negligence in a negligence action against the broker, id. 


A general insurance agent who informs one seeking insurance that 
he or she is “covered” is, if insurance has not been obtained, personally 
liable to the same extent as if a policy had been issued, Soho Genera- 
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tion of New York, Inc. v Tri-City Ins. Brokers, Inc., 256 AD2d 229, 683 
NYS2d 31 (1st Dept 1998); De Lorenzo v Bac Agency Inc., 256 AD2d 
906, 681 NYS2d 846 (3d Dept 1998). An insurance broker may be liable 
to a mortgagee and mortgage assignee, based on the broker’s assur- 
ances that they were appropriately covered, where the closing of the 
loan was based on the broker’s affirmative assurance of coverage, 
Resource Financing Inc. v National Cas. Co., 206 AD2d 749, 614 NYS2d 
485 (3d Dept 1994). Absent privity with an insurance broker, plaintiff 
may not prevail on a claim of failure to provide insurance coverage 
naming it as an additional insured unless there is proof of fraud, collu- 
sion or other special circumstances, Binyan Shel Chessed, Inc. v 
Goldberger Ins. Brokerage, Inc., 18 AD3d 590, 795 NYS2d 619 (2d Dept 
2005). 


Insurance agents and brokers are not professionals within the 
meaning of CPLR 214(6), Chase Scientific Research, Inc. v NIA Group, 
Inc., 96 NY2d 20, 725 NYS2d 592, 749 NE2d 161 (2001); Pike v New 
York Life Ins. Co., 72 AD3d 1043, 901 NYS2d 76 (2d Dept 2010). Thus, 
contract actions against brokers are governed by the six year statute of 
limitations of CPLR 213(2) and negligence actions are governed by the 
three year statute of limitations of CPLR 214(4), Atlantic Balloon & 
Novelty Corp. v American Motorists Ins. Co., 62 AD3d 920, 880 NYS2d 
112 (2d Dept 2009) (abrogated on other grounds by, Bonded Waterproof- 
ing Services, Inc. v Anderson-Bernard Agency, Inc., 86 AD3d 527, 927 
NYS2d 133 (2d Dept 2011)). A cause of action arising out of an insur- 
ance broker’s breach of the common-law duty to procure requested 
automobile coverage sounds in tort and accrues not when the breach oc- 
curs, but rather when the insured’s vehicle is involved in an accident 
for which the coverage was inadequate, Venditti v Liberty Mut. Ins. 
Co., 6 AD3d 961, 774 NYS2d 849 (8d Dept 2004); see Bond v Progres- 
sive Ins. Co., 82 AD3d 1318, 917 NYS2d 756 (3d Dept 2011). Likewise, a 
cause of action against an insurance broker for failing to give an insurer 
proper notice of a claim against the insured sounded in tort and accrued 
at the time damages were awarded against the insured rather than at 
the time of the broker’s omission, Bond v Progressive Ins. Co., supra. 


Whether or not a provision in an insurance application stating that 
an agent is not authorized to make or alter contracts or to waive any of 
the insurer’s rights or requirements precludes an action to recover dam- 
ages for negligence or breach of contract is open to question, compare 
Colaio v United Medical Examiners, P.C., 277 AD2d 416, 717 NYS2d 
235 (2d Dept 2000) (cause of action may be maintained) with Suriano v 
Equitable Life Assur. Soc. of U.S., 170 AD2d 413, 566 NYS2d 623 (1st 
Dept 1991) (plaintiff bound by representations in application). 


A broker’s alleged violation of 11 NYCRR 27.18(a), which requires 
prompt delivery to the insured of an insurance policy bearing a legend 
warning the insured that the policy has been issued by an unauthorized 
insurer, does not give rise to a private right of action, PMA Corp. v 
Kalvin-Miller Intern., Inc., 26 AD3d 421, 811 NYS2d 87 (2d Dept 2006). 
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b. COVERAGE 
(1) Fire Poticy 


(a) DEFINITION oF Direct Loss By Firr/PRoor or Loss 


PJI 4:47. Contracts—Insurance—Coverage—Definition 
of Direct Loss by Fire/Proof of Loss 


This is an action on a fire insurance policy 
which provides coverage for “direct loss by fire”. A 
loss is a direct loss by fire if the loss is one which 
an average person would reasonably and naturally 
regard as resulting from the fire. 


AB has the burden of proving that (his, her) 
loss was a direct loss by fire. (AB) admits that the 
articles for which (he, she) makes claim were not 
burned or scorched by fire and that the only fire 
that occurred was on the next door premises of 
EF. AB contends, however, that the damage to (his, 
her) articles was caused by (/here state plaintiffs 
contention, as:—/ water which came into (his, her) 
premises from fire hoses being used to put out a 
fire in EF’s building and that this is a “direct loss” 
and covered by the policy). 


It is for you to decide from the evidence 
whether the damage for which AB seeks recovery 
was caused by [restate plaintiffs contention]. If you 
find that the damage was not caused as AB claims, 
you will find for the defendant (CD). If you find 
that the damage was caused as AB claims, you 
must then consider whether it was a “direct loss 
by fire,” that is, whether the damage was a loss 
which the average person would reasonably and 
naturally regard as resulting from fire. In this re- 
spect you should consider how close the fire came 
to AB’s property. In order to have a “direct loss by 
fire” the fire must reach the thing insured or come 
close enough to it that damage, direct or indirect, 
was to be reasonably expected. If you find that the 
damage was such that an average person would 
reasonably and naturally regard it as resulting 
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from fire, you will find for AB. If you find that the 
damage was not such that an average person 
would reasonably and naturally regard it as result- 
ing from fire, you will find for CD. 


Comment 


Based on Tonkin v California Ins. Co. of San Francisco, 294 NY 
326, 62 NE2d 215 (1945) (comprehensive automobile policy); Bird v St. 
Paul Fire & Marine Ins. Co., 224 NY 47, 120 NE 86 (1918) (fire and 
marine policy); Wheeler v Phenix Ins. Co. of Brooklyn, 203 NY 283, 96 
NE 452 (1911) (standard fire policy); Hustace v Phenix Ins. Co. of 
Brooklyn, 175 NY 292, 67 NE 592 (1903) (standard fire policy); and see 
generally 5 Appleman, Insurance Law & Practice 219, 3083; 10 Couch, 
Insurance (2d Ed) §§ 42:19 and 42:60—42:63; 3 Richards, Insurance 
1615, 504; Vance, Insurance (3d Ed) 867, 153; 70 NYJur2d Insurance 
§ 1490 et seq.; Annot: 76 ALR2d 1137. The third paragraph of the pat- 
tern charge paraphrases language of the decision in Bird v St. Paul Fire 
& Marine Ins. Co., supra. As noted below, in the Bird case the Court 
held as a matter of law that the fire was not the proximate cause of the 
loss, but recognized that in some cases the issue is for the jury. 


The pattern charge concerns only the initial coverage provision of 
the policy; in some policies exclusion clauses may also affect the result. 
Exclusion clauses are considered later in this comment. The policy 
language quoted in the first paragraph of the pattern charge is from the 
standard fire policy, Insurance Law § 3404(e), but with slight adapta- 
tion the charge may be used for marine, accident, automobile and other 
types of policies, to which its principle, as the above cited cases and 
Lewis v Ocean Accident & Guarantee Corp., Limited, of London, 
England, 224 NY 18, 120 NE 56 (1918) (accident policy) demonstrate, is 
equally applicable. Moreover, supplemental contracts or extended cover- 
age endorsements may be used, even with the standard fire policy, In- 
surance Law § 3404(d)(1). When the policy in suit includes such supple- 
ment or endorsement, the pattern charge may have to be modified. 


Pursuant to Insurance Law § 3404(e), the standard fire insurance 
policy provides that the insuring party must protect against all direct 
loss by fire and lightning and provides for other minimum requirements 
for standard policies, TAG 380, LLC v ComMet 380, Inc., 10 NY3d 507, 
860 NYS2d 433, 890 NE2d 195 (2008). Thus, for example, fire insurance 
policies must contain “terms and provisions no less favorable to the 
insured than those contained in the standard fire policy,” id.; Insurance 
Law § 3404(f)(1)(A). 


Direct loss involves but is not synonymous with proximate cause in 
the tort sense, in that the insurer is liable only to the extent that it has 
contracted to be liable. “The inquiry . . . . is how far the parties to this 
contract intended. . . . to go”, Bird v St. Paul Fire & Marine Ins. Co., 
224 NY 47, 120 NE 86 (1918) (emphasis in original); “the chain of causa- 
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tion [may be followed] so far, and so far only, as the parties meant [it to 
bel,” Goldstein v Standard Acc. Ins. Co., 2836 NY 178, 183, 140 NE 235 
(1923). The meaning of the contract is to be determined from the point 
of view of the average reasonable person, Cetta v Robinson, 145 AD2d 
820, 535 NYS2d 805 (38d Dept 1988); the test to be applied is that of 
common speech, Lewis v Ocean Accident & Guarantee Corp., Limited, 
of London, England, 224 NY 18, 21, 120 NE 56 (1918); Bird v St. Paul 
Fire & Marine Ins. Co., supra; the guide is the reasonable expectation 
and purpose of the ordinary business person when making an ordinary 
business contract, Tonkin v California Ins. Co. of San Francisco, 294 
NY 326, 62 NE2d 215 (1945); Bird v St. Paul Fire & Marine Ins. Co., 
supra; see Cetta v Robinson, 145 AD2d 820, 5385 NYS2d 805 (3d Dept 
1988) (insurance policy must be read as a whole, in a practical way, so 
as not to revise or extend the risk, but with a view toward common 
speech and to what was reasonably intended by the parties when the 
policy was written and accepted). 


Distance of the fire from the damage claimed is an important factor 
in determining coverage. When the fire touches or is near at hand, so 
that the result can be said to be an incident of the fire within the range 
of normal apprehension, there is coverage; when the fire is at all times 
so remote that there is no exposure to its direct peril and the damage 
results only from “tremendous forces of destruction” released by it, the 
intervening force is the principal cause and the damage no longer 
incident to the fire, Bird v St. Paul Fire & Marine Ins. Co., 224 NY 47, 
52, 120 NE 86 (1918). The distinction is one of degree, id. 


The question is for the court when the facts are not in dispute and 
the inferences to be drawn are not doubtful, Bird v St. Paul Fire & 
Marine Ins. Co., 224 NY 47, 120 NE 86 (1918). “On the one hand, you 
have distances so great that as a matter of law the cause becomes 
remote; on the other, spaces so short that as a matter of law the cause 
is proximate... . . Between these extremes, there is a borderland 
where juries must solve the doubt,” id. Where “ambiguous words are to 
be construed in the light of extrinsic evidence or the surrounding cir- 
cumstances, the meaning of such words may become a question of fact 
for the jury”, American Sur. Co. of New York v National Fire Ins. Co. of 
Hartford, 25 AD2d 734, 269 NYS2d 77 (1st Dept 1966); see Hartford 
Acc. & Indem. Co. v Wesolowski, 33 NY2d 169, 350 NYS2d 895, 305 
NE2d 907 (1973); Dubay v Trans-America Ins. Co., 75 AD2d 312, 429 
NYS2d 449 (2d Dept 1980). In the Bird case, fire one thousand feet from 
plaintiffs vessel caused an explosion which caused a second fire which 
caused another much greater explosion, the concussion from which 
damaged plaintiffs vessel. The Court held as a matter of law that the 
damage was not a loss by fire within the meaning of the policy. In 
Tonkin v California Ins. Co. of San Francisco, 294 NY 326, 62 NE2d 215 
(1945), fire in an automobile caused damage to the car and also caused 
plaintiff to lose control of the vehicle and collide with another car, 
damaging his own car further. Though loss by collision was specifically 
excepted, the Court held as a matter of law that the entire damage was 
a loss by fire within the meaning of the policy. With respect to the il- 
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lustrative situation stated in the second paragraph of the pattern 
charge, it should be noted that it is not entirely clear that the question 
it presents would be for the jury; dictum in Babcock v Montgomery 
County Mut. Ins. Co., 4 NY 326 (1850) states that water damage result- 
ing from fire fighting is covered, and see Annot: 76 ALR2d 1137. 


The burden of proof that the loss was caused by fire within the 
initial coverage provisions of a fire insurance policy rests on the insured, 
Glen Nat. Bank v Automobile Ins. Co. of Hartford, Conn., 249 App Div 
327, 2938 NYS 181 (8d Dept 1937), affd, 276 NY 595, 12 NE2d 593 
(1937); Pocahontas Tanning Co. v Fidelity-Phenix Fire Ins. Co. of New 
York, 216 App Div 435, 215 NYS 378 (1st Dept 1926), aff'd, 243 NY 644, 
154 NE 640 (1926), but when the issue turns not on the initial coverage 
provision but on subsequent exclusionary provisions of the policy, the 
burden is on the insurer to prove that the cause of the damage is within 
the exclusion, Neuwirth v Blue Cross & Blue Shield of Greater New 
York, 62 NY2d 718, 476 NYS2d 814, 465 NE2d 353 (1984); Sachs v 
American Central Ins. Co., 34 Misc2d 687, 230 NYS2d 126 (Sup 1962); 
see Frank v State-Wide Ins. Co., 151 AD2d 458, 542 NYS2d 248 (2d 
Dept 1989) (automobile insurance). However, where a policy provision is 
ambiguous, the insurer bears the burden of establishing that its 
construction is not only reasonable but the only fair construction, Cetta 
v Robinson, 145 AD2d 820, 5385 NYS2d 805 (3d Dept 1988); Prince v 
ITT Life Ins. Corp., 89 AD2d 779, 453 NYS2d 495 (4th Dept 1982). 


Exclusion provisions of the policy will require modification of the 
pattern charge (1) to state the proper burden of proof rule, as discussed 
in preceding paragraph, and (2) in other respects depending upon the 
wording of the provision. The standard fire policy excepts certain speci- 
fied perils, Insurance Law § 3404(e) page 2, lines 12—24, and excludes 
(lines 36 and 37) loss occurring “as a result of explosion or riot, unless 
fire ensue, and in that event for loss by fire only.” Under the latter 
exclusion, the insurer is liable for the entire loss when a hostile fire oc- 
curs and causes an explosion on the same premises, Wheeler v Phenix 
Ins. Co. of Brooklyn, 203 NY 283, 96 NE 452 (1911); Glen Nat. Bank v 
Automobile Ins. Co. of Hartford, Conn., 249 App Div 327, 293 NYS 181 
(3d Dept 1937), aff'd, 276 NY 595, 12 NE2d 593 (1937); Jefferson 
Terminal Corp. v Home Ins. Co., 180 Misc 30, 42 NYS2d 392 (Sup 1942), 
affd, 266 App Div 651, 40 NYS2d 862 (1st Dept 1943); see Briggs v 
North British & Mercantile Ins. Co., 53 NY 446 (1873). The insurer is 
also liable for such part of the loss as results from fire when an explo- 
sion causes a fire, Hallas v North River Ins. Co. of N.Y., 279 App Div 
15, 107 NYS2d 359 (1st Dept 1951), aff'd, 304 NY 671, 107 NE2d 592 
(1952), although the burden is on the plaintiff to segregate the fire dam- 
age from the damage caused by explosion, id; Donato v Granite State 
Fire Ins. Co., 249 App Div 819, 292 NYS 373 (2d Dept 1937). However, 
the insurer is not liable for damage caused by explosion resulting from 
a fire in a building some fifty-seven feet away from plaintiffs building, 
Hustace v Phenix Ins. Co. of Brooklyn, 175 NY 292, 67 NE 592 (1903). 
Generally, as to the exclusion of loss by explosion unless fire ensues, see 
Annot: 82 ALR2d 1125. 
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When a fire policy explicitly requires the insurer’s consent prior to 
assignment of the policy, the unauthorized assignment of the policy 
upon conveyance of the property renders the policy null and void and 
the assignee cannot recover under the policy for fire loss, Carle Place 
Plaza Corp. v Excelsior Ins. Co., 144 AD2d 517, 534 NYS2d 397 (2d 
Dept 1988); see Truglio v Zurich General Accident & Liability Ins. Co., 
247 NY 4238, 160 NE 774 (1928); see also Manchester v Guardian Assur. 
Co., 151 NY 88, 45 NE 381 (1896). 


Proof of Loss 


Insurance Law § 3407(a) provides that a failure to file proof of loss 
does not invalidate a claim unless the insurer makes a written request 
for proof of loss accompanied by suitable blank forms and the insured 
fails to furnish proof of loss within sixty days after receipt of such 
request (or within such longer time as is stated in the request). Where 
the insurer’s demand for proof of loss has been sent by different 
methods, the 60-day period for the insured to respond is measured from 
the date the insured first received a demand, Stopani v Allegany Co-Op 
Ins. Co., 83 AD3d 1446, 920 NYS2d 559 (4th Dept 2011). The insured’s 
failure to respond within the 60-day period is not excused merely 
because the delay was de minimis, id (insured’s response three days 
late). Proof of loss is furnished within the meaning of the statute when 
it is placed in the mail, not when it is received by the insurer, Ball v 
Allstate Ins. Co., 81 NY2d 22, 595 NYS2d 711, 611 NE2d 750 (1993). 
Where the insurer has complied with the statutory requirements, the 
insured’s failure to timely submit proof of loss is an absolute defense to 
an action on the policy, Igbara Realty Corp. v New York Property Ins. 
Underwriting Ass’n, 63 NY2d 201, 481 NYS2d 60, 470 NE2d 858 (1984); 
Ingarra v General Accident/PG Ins. Co. of New York, 273 AD2d 766, 
710 NYS2d 168 (3d Dept 2000); Schunk v New York Cent. Mut. Fire 
Ins. Co., 237 AD2d 913, 655 NYS2d 210 (4th Dept 1997); Goodale v 
Pioneer Ins. Co., 206 AD2d 725, 614 NYS2d 657 (3d Dept 1994); Vena v 
State Farm Fire and Cas. Co., 203 AD2d 790, 610 NYS2d 410 (3d Dept 
1994); Pioneer Ins. Co. v Deleo, 167 AD2d 795, 563 NYS2d 356 (3d Dept 
1990); Brostowin v Hanover Ins. Co., 154 AD2d 418, 546 NYS2d 4 (2d 
Dept 1989); see Anthony Marino Const. Corp. v INA Underwriters Ins. 
Co., 69 NY2d 798, 513 NYS2d 379, 505 NE2d 944 (1987); Aryeh v 
Westchester Fire Ins. Co., 138 AD2d 337, 525 NYS2d 628 (2d Dept 
1988). An insured’s failure to properly swear to the contents of a proof- 
of-loss statement is an absolute bar to a claim on the policy, Bailey v 
Charter Oak Fire Ins. Co., 273 AD2d 691, 709 NYS2d 696 (3d Dept 
2000); Litter v Allstate Ins. Co., 208 AD2d 602, 617 NYS2d 205 (2d 
Dept 1994); Melamudov v Colonia Ins. Co., 202 AD2d 557, 609 NYS2d 
287 (2d Dept 1994). 


A proof of loss statement submitted by one insured does not benefit 
a co-insured with a different insurable interest in the subject premises 


who has not filed a proof of loss, Yaccarino v St. Paul Fire & Marine 
Ins. Co., 150 AD2d 771, 542 NYS2d 660 (2d Dept 1989). While the 
insurer is required to submit blank proof of loss forms to the insured 
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when it makes demand for proof of loss and is precluded from denying 
recovery if it fails to do so, Ingarra v General Accident/PG Ins. Co. of 
New York, 273 AD2d 766, 710 NYS2d 168 (3d Dept 2000), the insurer is 
not required to alert the insured that the completed proof of loss must 
be submitted within 60 days after receipt by the insured, Anthony 
Marino Const. Corp. v INA Underwriters Ins. Co., 69 NY2d 798, 513 
NYS2d 379, 505 NE2d 944 (1987). Demanding and taking an examina- 
tion of the insured under oath do not result in a waiver of the condition 
requiring proof of loss, id; Bailey v Charter Oak Fire Ins. Co., 273 AD2d 
691, 709 NYS2d 696 (38d Dept 2000), nor does investigating the loss 
claim, Pioneer Ins. Co. v Deleo, 167 AD2d 795, 563 NYS2d 356 (3d Dept 
1990). Additionally, the commencement of an action on the policy by the 
insured prior to the expiration of the time for filing of proof of loss does 
not preclude the insurer from subsequently asserting a defense based 
upon the insured’s failure to timely file the proof of loss. However, if the 
insurer serves an answer (1) after the time to file the proof of loss has 
expired, and (2) does not specifically and with particularity deny the 
insured’s allegation of compliance with the condition precedent of filing 
proof of loss, the insurer may have waived the absolute defense, Igbara 
Realty Corp. v New York Property Ins. Underwriting Ass’n, 63 NY2d 
201, 481 NYS2d 60, 470 NE2d 858 (1984); see CPLR 3015, 3018(b). 


The liability of an insurance company to a mortgagee is quite dif- 
ferent from its liability to the owner, and the provisions of the policy 
with respect to presentation of proof of loss and with respect to the 
short statute of limitations, do not apply to the mortgagee, G.E. Capital 
Mortg. Services, Inc. v Daskal, 211 AD2d 613, 621 NYS2d 106 (2d Dept 
1995). The mortgagee’s failure to file a proof of loss form does not 
preclude it from recovering as mortgagee pursuant to the terms of an 
insurance contract requiring the “insured” (the mortgagor) to submit a 
proof of loss form, Agriculver Profit Sharing Plan v Dryden Mut. Ins. 
Co., 145 AD2d 811, 5385 NYS2d 797 (3d Dept 1988). Further, while the 
insured may be required to submit to examinations as a precondition to 
recovery, the standard mortgagee clause imposes no such requirement 
upon the mortgagee, U.S. Fidelity & Guar. Co. v Annunziata, 67 NY2d 
229, 501 NYS2d 790, 492 NE2d 1206 (1986). The standard mortgagee 
clause is to be liberally construed to protect a mortgagee and may not 
be rewritten against the mortgagee’s interest, id. Section 3404(e) of the 
Insurance Law provides that where an insured fails to render proof of 
loss, a “mortgagee, upon notice, shall render proof of loss within sixty 
(60) days thereafter and shall be subject to the provisions hereof relat- 
ing to appraisal and time of payment and of bringing suit.” Thus, the 
mortgagee is only subject to the policy provisions relating to the time of 
bringing suit upon notification of the loss by the insurer, G.E. Capital 
Mortg. Services, Inc. v Daskal, supra. To the extent that a policy devi- 
ates from the standard policy by containing terms less favorable to the 
mortgagee, the statutory provisions regarding the mortgagee’s interests 
and obligations will be enforced, id. 


The amount for which a fire insurer is liable is not payable until 60 
days after the insurer has received proof of loss, Insurance Law § 3404. 
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Thus, if the insured recovers from the insurer in an action on the policy, 
interest on the recovery is measured, not from the date of loss, but from 
60 days after the insured’s submission of proof of loss, Farmland Market 
Corp. v North River Ins. Co., 105 AD2d 602, 481 NYS2d 80 (1st Dept 
1984), affd, 64 NY2d 1114, 490 NYS2d 187, 479 NE2d 823 (1985); see 
Capizzi v Security Mutual Insurance Co., 254 AD2d 783, 677 NYS2d 
838. 


Under the standard fire insurance policy, the insurer is entitled to 
have the insured “as often as may be reasonably required” submit to 
examinations under oath by a person selected by the insurer. A failure 
of the insured to submit to an examination is an absolute defense to an 
action on the policy and compliance with a subsequent demand for a 
pre-trial deposition in the action will not cure the defect, Lentini Bros. 
Moving & Storage Co., Inc. v New York Property Ins. Underwriting 
Ass’n, 76 AD2d 759, 428 NYS2d 684 (1st Dept 1980), aff'd, 53 NY2d 
835, 440 NYS2d 174, 422 NE2d 819 (1981). However, the fact that an 
examination was not conducted is not a defense where the insured was 
willing to cooperate and the failure to be examined was not wilful, 
Abudayeh v Fair Plan Ins. Co., 105 AD2d 764, 481 NYS2d 711 (2d Dept 
1984) (scheduling conflicts and the insistence by the insurer upon un- 
reasonable terms prevented the examination from proceeding); Sappah 
v Cambridge Mut. Fire Ins. Co., 105 AD2d 911, 482 NYS2d 72 (3d Dept 
1984) (after adjournments, insureds obtained counsel in locality where 
examination was to be conducted and offered in good faith to submit). 
On the other hand, where the failure to submit to examination was wil- 
ful, the defense has been sustained even if the insured later agrees to 
cooperate, see Azeem v Colonial Assur. Co., 96 AD2d 123, 468 NYS2d 
248 (4th Dept 1983), affd, 62 NY2d 951, 479 NYS2d 216, 468 NE2d 54 
(1984) (defense sustained where examination repeatedly adjourned by 
insured without agreement as to adjourned date); Williams v American 
Home Assur. Co., 97 AD2d 707, 468 NYS2d 341 (1st Dept 1983), affd, 
62 NY2d 953, 479 NYS2d 216, 468 NE2d 54 (1984) (refusal to produce 
books and records the relevance of which was not subject to argument); 
Ausch v St. Paul Fire & Marine Ins. Co., 125 AD2d 43, 511 NYS2d 919 
(2d Dept 1987) (defense sustained where there was wilful refusal to 
comply with several requests for examination and a failure to supply 
material and relevant documents as requested); Bulzomi v New York 
Cent. Mut. Fire Ins. Co., 92 AD2d 878, 459 NYS2d 861 (2d Dept 1983) 
(defense sustained where there was pattern of non-cooperation). 
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(b) INCREASE OF Risk 


PJI 4:48. Contracts—Insurance—Coverage—Fire 
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Policy—Increase of Risk 


As you know, defendant CD issued an insur- 
ance policy to plaintiff AB covering a risk of loss 
by fire to AB’s (/state what policy insured, as:—/ apart- 
ment house while used for residential purposes). 
That insurance policy provides that CD is not li- 
able for any loss that occurred while the risk of 
fire was increased by any means within the knowl- 
edge or control of AB. 


AB and CD agree (/state agreed facts, as:—/ that 
AB’s tenant kept cans of gasoline in storage bins in 
the basement of the apartment house). CD claims 
that the risk of fire was significantly increased and 
that AB knew that (the tenant kept gasoline in the 
storage bins in the basement) and, in any event, 
that AB was in control (of the bins in the 
basement). AB denies that (/set forth AB’s contentions, 
such as:—/ the risk of fire was significantly in- 
creased, (he, she) knew that the tenant was keep- 
ing the gasoline in the storage bins in the base- 
ment, (he, she) had control of the tenant’s storage 
bins). 


In order to find for CD, you do not have to find 
that the fire resulted from the (storage of gasoline) 
but you do have to find that the risk of fire was 
significantly increased by (the storage of gasoline). 
CD has the burden of proof to establish that the 
risk of fire was significantly increased and that ei- 
ther AB knew that (the tenant was Keeping the gas- 
oline in the basement) or that AB had control (over 
the storage bins). If from all the evidence you find 
that at the time the fire occurred the risk of fire 
was not significantly increased, you will find for 
AB and proceed to consider damages. If you find 
that at the time of the fire, the risk of fire had been 
significantly increased, you must then decide 
whether AB knew (that the tenant was storing gas- 
oline in the basement) or that AB had control (over 
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the storage bins). If you find that AB knew that 
(the tenant was keeping gasoline in the storage 
bins in the basement) or that AB had control (over 
those storage bins), you will find for CD. 


Comment 


Based on Ampersand Hotel Co. v Home Ins. Co., 198 NY 495, 91 
NE 1099 (1910); Williams v People’s Fire Ins. Co., 57 NY 274 (1874); 
Majtan v Madison Mut. Ins. Co., 249 AD2d 867, 672 NYS2d 458 (3d 
Dept 1998); Voulo v Allcity Ins. Co., 133 AD2d 82, 518 NYS2d 428 (2d 
Dept 1987); Graley v American Eagle Fire Ins. Co. of New York, 235 
App Div 490, 257 NYS 566 (4th Dept 1932) (making intoxicating li- 
quor); Filardo v National Union Fire Ins. Co., 224 App Div 136, 229 
NYS 682 (4th Dept 1928) (making intoxicating liquor); and generally 
see 5 Appleman, Insurance Law and Practice 1 ff, 2941-2976; 6 Couch, 
Insurance (8rd Ed) § 94:0 et seq.; 3 Richards, Insurance (5th Ed) 1717, 
525; Vance, Insurance 846, 146; 70 NYJur2d, Insurance § 1491; Annot: 
26 ALR2d 809; 28 ALR2d 757; 34 ALR2d 717; 19 ALR3d 1336. The 
language paraphrased in the second sentence of the first paragraph of 
the pattern charge is from the standard fire policy, Insurance Law 
§ 3404, lines 31 and 32. 


Existence of the increased hazard at the time the loss occurs is all 
that need be shown. It is immaterial that the fire resulted from some 
wholly independent cause, Williams v People’s Fire Ins. Co., 57 NY 274 
(1874); Taverna v Palatine Ins. Co. of London, England, 228 App Div 
33, 238 NYS 389 (4th Dept 1930), because the hazard creates a risk 
other than the one contracted for, Filardo v National Union Fire Ins. 
Co., 224 App Div 136, 229 NYS 682 (4th Dept 1928). 


The increased risk condition is separate and must be distinguished 
from other specific risk exclusions such as the condition against vacancy 
for more than sixty days, see Insurance Law § 3404, lines 33-35; McLeod 
& Henry Co., Inc. v Employers’ Fire Ins. Co., 46 AD2d 242, 362 NYS2d 
81 (3d Dept 1974); a condition against making alterations without 
permission or against keeping specified substances on the premises; or 
a condition concerning type of occupancy. When the defense is breach of 
such other condition, knowledge or control is not an element of the case, 
unless the condition expressly so provides, Grady v Concordia Fire Ins. 
Co. of Milwaukee, 267 NY 177, 196 NE 16 (1935) (use of premises as a 
speakeasy); Miller v American Eagle Fire Ins. Co., 253 NY 64, 170 NE 
495 (1930) (violation of prohibition against use of gasoline for cooking or 
lighting); Appleby v Astor Fire Ins. Co., 54 NY 253 (1873); Mead v 
Northwestern Ins. Co., 7 NY 530 (1852), but such a breach will not 
defeat recovery “unless such breach materially increased the risk of 
loss, damage or injury within the coverage of the contract,” Insurance 
Law § 3106(b); see Kron v Hanover Fire Ins. Co., 20 AD2d 670, 246 
NYS2d 848 (2d Dept 1964), affd, 15 NY2d 521, 254 NYS2d 119, 202 
NE2d 563 (1964). For such a case the pattern charge must be modified; 
see PJI 4:76. 
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Increase of hazard means that “the risk is changed by some new 
use of, or some other burden placed upon, the property; that is to say, 
when the physical status, or condition, of the subject of insurance is 
rendered . . . other than what it was when the insurance was applied 
for and the application acted upon,” Ampersand Hotel Co. v Home Ins. 
Co., 198 NY 495, 498, 91 NE 1099 (1910); Majtan v Madison Mut. Ins. 
Co., 249 AD2d 867, 672 NYS2d 458 (8d Dept 1998); Graley v American 
Eagle Fire Ins. Co. of New York, 235 App Div 490, 257 NYS 566 (4th 
Dept 1932); Sebring v Firemen’s Ins. Co. of Newark, N.J., 227 App Div 
103, 237 NYS 120 (4th Dept 1929). A contract of sale is not such a 
change of interest, First Federal Sav. & Loan Ass’n of Niagara County v 
Nichols, 33 AD2d 259, 306 NYS2d 542 (4th Dept 1970). 


There must have been an actual and material increase of the haz- 
ard, Williams v People’s Fire Ins. Co., 57 NY 274 (1874); Majtan v 
Madison Mut. Ins. Co., 249 AD2d 867, 672 NYS2d 458 (3d Dept 1998); 6 
Couch, Insurance (8rd Ed) § 94:20. The moral character of a person con- 
nected with the premises is, therefore, immaterial, as is the fact that 
the insured and others conspired to burn the building when they had 
done no overt act in furtherance of the conspiracy, Ampersand Hotel Co. 
v Home Ins. Co., 198 NY 495, 91 NE 1099 (1910); Sebring v Firemen’s 
Ins. Co. of Newark, N.J., 227 App Div 103, 237 NYS 120 (4th Dept 
1929). Nor does the making of reasonable and necessary repairs increase 
the risk, and the provision does not apply to the making of such repairs, 
Townsend v Northwestern Ins. Co., 18 NY 168 (1858). Williams v 
People’s Fire Ins. Co., 57 NY 274, 276 (1874), indicates that a casual or 
temporary violation “would probably not have increased the risk within 
the meaning of the policy,” see Annot: 28 ALR2d 757. 


Generally, whether the hazard has been actually and materially 
increased is a jury question, see e.g. Williams v People’s Fire Ins. Co., 
57 NY 274 (1874); Fadel v Colonial Indem. Ins. Co., 227 AD2d 950, 643 
NYS2d 843 (4th Dept 1996); Voulo v Allcity Ins. Co., 183 AD2d 82, 518 
NYS2d 428 (2d Dept 1987); Donrojill Realty Corp. v Aetna Cas. & Sur. 
Co., 58 AD2d 574, 395 NYS2d 114 (2d Dept 1977); Frost House, Inc. v 
Preferred Mut. Ins. Co., 15 AD2d 741, 223 NYS2d 875 (1st Dept 1962); 
6 Couch, Insurance (8rd Ed) § 94:38. 


However, the issue of whether the risk is increased may be a ques- 
tion for the court, Walter C. Gregory Corp. v Home Ins. Co., 12 NY2d 
800, 285 NYS2d 833, 187 NE2d 17 (1962); Licciardi v Importers and 
Exporters Ins. Co. of New York, 259 NY 539, 182 NE 171 (1932) (both 
sustained directed verdicts for plaintiff); Majtan v Madison Mut. Ins. 
Co., 249 AD2d 867, 672 NYS2d 458 (3d Dept 1998) Gncrease of hazard 
found as a matter of law where evidence was undisputed regarding 
abandonment and disrepair); First Federal Sav. & Loan Ass’n of 
Niagara County v Nichols, 33 AD2d 259, 306 NYS2d 542 (4th Dept 
1970) (citing PJI) (change of occupancy alone raises no issue of increased 
hazard); Taverna v Palatine Ins. Co. of London, England, 228 App Div 
33, 238 NYS 389 (4th Dept 1930) and Coffaro v Queen Ins. Co. of 
America, 217 App Div 197, 216 NYS 564 (4th Dept 1926) (both holding 
a still to increase the hazard as a matter of law). 
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Since under the policy language it is “loss occurring . . . while the 
hazard is increased” that is excluded, termination of the increased haz- 
ard before the loss would entitle the insured to coverage, Filardo v 
National Union Fire Ins. Co., 224 App Div 136, 229 NYS 682 (4th Dept 
1928); see Gates v Madison County Mut. Ins. Co., 5 NY 469 (1851). 


Knowledge or control by the insured of the means whereby the risk 
is increased is expressly required by the standard fire policy provision 
concerning increase of risk, although as above noted, it is not an ele- 
ment when the defense is that insured has changed the use or violated 
other specific conditions which contain no “knowledge or control” 
language. Since the policy provision is in the disjunctive, either knowl- 
edge of or control over the means whereby the hazard is increased will 
suspend coverage. Generally, knowledge and control are questions of 
fact for the jury, see Taverna v Palatine Ins. Co. of London, England, 
228 App Div 33, 238 NYS 389 (4th Dept 1930); Coffaro v Queen Ins. Co. 
of America, 217 App Div 197, 216 NYS 564 (4th Dept 1926) (landlord 
not in control of tenant’s acts as a matter of law); Voulo v Allcity Ins. 
Co., 1338 AD2d 82, 518 NYS2d 428 (2d Dept 1987); see also Miller v 
American Eagle Fire Ins. Co., 253 NY 64, 170 NE 495 (1930); 6 Couch, 
Insurance (8rd ed) § 94:39. 


Increase of hazard must be pleaded as an affirmative defense, CPLR 
3018(b); DeLisa v Amica Mut. Ins. Co., 59 AD2d 380, 399 NYS2d 909 
(3d Dept 1977), and proved by the insurer, First Federal Sav. & Loan 
Ass’n of Niagara County v Nichols, 33 AD2d 259, 306 NYS2d 542 (4th 
Dept 1970); A.L. Sonn Brush Co. v Lumber Mut. Fire Ins. Co. of Boston, 
Mass., 249 App Div 675, 291 NYS 324 (8d Dept 1936); 6 Couch, Insur- 
ance (3rd Ed) § 94:37. Unless increase of hazard is the only issue going 
to the jury, the burden of proof may be on plaintiff on some issues and 
on defendant on others; in such a case the first paragraph of PJI 1:60 
rather than PJI 1:23 should be used in charging the meaning of burden 
of proof. 


The standard fire policy makes no reference to notice of increased 
hazard. Therefore, notice would be relevant under the standard policy 
only on a claim by the insured that the insurer had notice of the condi- 
tion and waived it, see Tasty Candy Products, Inc. v Great Eastern Ins. 
Co., 28 AD2d 1123, 285 NYS2d 160 (1st Dept 1967), aff'd, 23 NY2d 768, 
297 NYS2d 137, 244 NE2d 706 (1968). When there is a claim of notice 
and consequent waiver, the pattern charge should be modified accord- 
ingly, see PJI 4:79. 


As to the effect of a mortgagee clause, see PJI 4:76, 4:80. 
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(c) AMouNT OF RECOVERY 


PJI 4:49. Contracts—Insurance—Coverage—Fire 
Policy—Amount of Recovery 


If you decide that the plaintiff is entitled to re- 
cover under the insurance policy, you must then 
fix the amount of recovery. The policy provides 
that the defendant company insured the property 
“to an amount not exceeding §$... [insert face 
amount] to the extent of the actual cash value of 
the property at the time of the loss, but not exceed- 
ing the amount it would cost to repair or replace 
the property with material of like kind and quality 
within a reasonable time after such loss.” 


You will decide the actual cash value of the 
building, that is, what it was worth at the time of 
the fire, by taking into consideration the evidence 
you have heard concerning (/use such of the following 
factors as the evidence warrants] the original cost of 
the building; the condition of the building and the 
uses to which it could be put; plaintiff's statements 
concerning the value of the property; the cost of 
restoring the building to its condition at the time 
of the fire; the market value of the building). 


Under the policy, the cost of (repair, replace- 
ment) that you may consider is the cost of (repair, 
replacement) with material of like kind and qual- 
ity within a reasonable time after the loss. In that 
calculation you are concerned only with the cost 
of restoring the building to its condition prior to 
the fire. 


Your verdict, if you find for the plaintiff, will 
be the lowest of these three amounts, (1) the face 
amount of the policy which is $. . ., or (2) the 
actual cash value of the property at the time of the 
loss, or (3) the cost of (repair, replacement) with 
material of like kind and quality within a reason- 
able time after the fire. 


Comment 


Based on Gervant v New England Fire Ins. Co., 306 NY 3938, 118 
Ade 
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NE2d 574 (1954); McAnarney v Newark Fire Ins. Co., 247 NY 176, 159 
NE 902 (1928); Allstate Ins. Co. v Kleveno, 81 AD2d 648, 438 NYS2d 
384 (2d Dept 1981); Incardona v Home Indem. Co., 60 AD2d 749, 400 
NYS2d 944 (4th Dept 1977); Frost House, Inc. v Preferred Mut. Ins. Co., 
15 AD2d 741, 223 NYS2d 875 (1st Dept 1962); Sebring v Firemen’s Ins. 
Co. of Newark, N.J., 227 App Div 103, 237 NYS 120 (4th Dept 1929); 
see Lucenti v Cayuga Apartments, Inc., 66 AD2d 928, 410 NYS2d 928 
(3d Dept 1978), aff'd, 48 NY2d 530, 423 NYS2d 886, 399 NE2d 918 
(1979); and see generally 12 Couch, Insurance (3d Ed), 175:18—-51; 3 
Richards, Insurance (5th Ed) 1604, 502; Vance, Insurance (3d Ed) 876, 
154; 70A NYJur2d, Insurance §§ 2021-2028; 45 CJS 1009, 915; Note: 49 
Col L Rev 818; Annot: 61 ALR2d 711; 74 ALR2d 1272. The language 
quoted in the first paragraph of the pattern charge is from the standard 
policy, Insurance Law § 3404. Under the standard policy, recovery can- 
not be “in any event for more than the interest of the insured,” id; 
Vilagy v Associated Mut. Ins. Co., 165 AD2d 616, 569 NYS2d 292 (4th 
Dept 1991) (mortgagee of owner, but loss payee under tenant’s policy, 
cannot recover full extent of mortgage). Based on the facts of a particu- 
lar case the charge may have to be modified. 


Rights under a fire insurance policy are fixed both as to amount 
and standing to recover at the time of the fire loss, Whitestone Sav. & 
Loan Ass’n v Allstate Ins. Co., 28 NY2d 332, 321 NYS2d 862, 270 NE2d 
694 (1971) (although mortgagee’s right under policy is fixed at time of 
fire it may be lost if mortgage debt later satisfied); Travelers Ins. Co. v 
Providence Washington Ins. Group, 142 AD2d 968, 530 NYS2d 390 (4th 
Dept 1988) (expenses of a foreclosure action and payment of tax liens 
incurred after the fire are not recoverable as consequential damages 
under mortgagee clause of fire insurance policy); see De Crescenzo v 
Capital Mut. Ins. Co., 187 AD2d 793, 589 NYS2d 669 (3d Dept 1992) 
(lost rents not compensable under policy when premises not rented at 
time of loss). Recovery is further limited by the pro rata liability clause 
of the standard policy, Insurance Law § 3404, under which the insurer 
pays only that proportion of the loss which the face amount of its policy 
bears to the whole insurance covering the property. Where there is 
other insurance, the pattern charge must be modified. Finally, a co- 
insurance clause may limit recovery; such clauses are discussed at the 
end of this Comment. 


Agreement by the insured and insurer upon the value of the insured 
property makes the policy a “valued policy,” Nichols v Hartford Fire Ins. 
Co., 61 AD2d 555, 403 NYS2d 335 (3d Dept 1978). Where the policy 
requires that appraisers itemize the actual loss, a lump sum award is 
inappropriate, De Crescenzo v Capital Mut. Ins. Co., 187 AD2d 793, 589 
NYS2d 669 (3d Dept 1992). 


Actual cash value is not defined either in the policy or in decisional 
law by any fixed standard. Rather, under the rule enunciated in McAnar- 
ney v Newark Fire Ins. Co., 247 NY 176, 184, 159 NE 902 (1928), the 
contract is to “indemnify the assured, that is, save him harmless or put 
him in as good a condition so far as practicable as he would have been if 
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no fire had occurred” and, therefore, “every fact and circumstance that 
would logically tend to the formation of a correct estimate of the loss” is 
to be considered, Mazzocki v State Farm Fire & Cas. Corp., 1 AD3d 9, 
766 NYS2d 719 (8d Dept 2003); Cass v Finger Lakes Co-op. Ins. Co., 
107 AD2d 904, 483 NYS2d 849 (3d Dept 1985), unless by stipulation the 
parties have agreed to a particular method of appraisal, Lazaroff v 
Northwestern Nat. Ins. Co. of Milwaukee, Wis., 121 NYS2d 122 (Sup 
1952), affd, 281 App Div 672, 117 NYS2d 690 (1st Dept 1952). In Maz- 
zocki v State Farm Fire & Cas. Corp., supra, the court determined that 
the term “replacement cost”, as opposed to “actual replacement cost”, 
included profit and overhead of a general contractor when it was rea- 
sonably likely that such a contractor would be needed to repair damage 
to the insureds’ premises. Valuation of property by the trier of fact that 
is within the range of expert testimony generally will be upheld on ap- 
peal, see 10 Park Square Associates, Inc. v The Travelers, 288 AD2d 
828, 732 NYS2d 305 (4th Dept 2001). 


Whether in partial loss cases the value after the fire is to be 
considered is not clear. Molot, Inc. v Commonwealth Ins. Co. of N.Y., 10 
AD2d 683, 197 NYS2d 495 (1st Dept 1960), held that where damaged 
merchandise was retained and disposed of by the assured, the amount 
for which the insurer could be held was the difference between actual 
cash value just preceding the fire and market value immediately after 
the fire. Similarly, McCready v Hartford Fire Ins. Co., 61 App Div 583, 
70 NYS 778 (1st Dept 1901), and Andrews v Empire Co-op. Fire Ins. 
Co., 103 NYS2d 177 (Sup 1951) held the difference between before and 
after values to be one measure of a partial loss. These holdings are con- 
sistent with the view that the contract is one of indemnity, Incardona v 
Home Indem. Co., 60 AD2d 749, 400 NYS2d 944 (4th Dept 1977). 
However, in Eshan Realty Corp. v Stuyvesant Ins. Co. of N.Y., 12 AD2d 
818, 210 NYS2d 256 (2d Dept 1961), affd, 11 NY2d 707, 225 NYS2d 
962, 181 NE2d 218 (1962), the Appellate Division, though modifying in 
another respect, affirmed Trial Term’s refusal to give the insurer credit 
for the amount for which the insured had sold its building after the fire, 
notwithstanding appellant’s argument, based on the Andrews case, that 
after value had to be considered. The Court of Appeals affirmed without 
opinion, Eshan Realty Corp. v Stuyvesant Ins. Co. of New York, 11 
NY2d 707, 225 NYS2d 962, 181 NE2d 218 (1962), although defendant 
argued that since the loss was partial and not total, recovery should be 
limited to the amount of the value before the fire less the value after 
the fire. Moreover, nothing in the wording of the policy requires 
consideration of after value. The fact that the indemnity theory is not 
always followed to its logical conclusion is illustrated by cases holding 
that the owner of a building situated on land belonging to a third person 
is entitled to recover the real value of the building destroyed in the fire 
without regard to the fact that it had to be removed or demolished 
within a short period of time, Federowicz v Potomac Ins. Co. of District 
of Columbia, 7 AD2d 330, 183 NYS2d 115 (4th Dept 1959) 
(“contract. . . . not one of indemnity but an absolute promise by the 
insurer to pay for damage sustained to the property”); see Girard Ins. 
Co. v Taylor, 6 AD2d 359, 177 NYS2d 42 (3d Dept 1958); Notes: 28 
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Fordham L Rev 375; 35 NYU L Rev 1205. In light of the foregoing, even 
in partial loss cases, after value should not be referred to in the charge 
to the jury. 


Repair (in case of partial loss) or replacement (in case of total loss) 
is to be calculated for purposes of the third alternative on the basis of 
the cost of material of the same kind or quality, not different material, 
Boskowitz v Continental Ins. Co., 175 App Div 18, 161 NYS 680 (1st 
Dept 1916), without deduction for depreciation, Lazaroff v Northwestern 
Nat. Ins. Co. of Milwaukee, Wis., 121 NYS2d 122 (Sup 1952), affd, 281 
App Div 672, 117 NYS2d 690 (1st Dept 1952). When municipal regula- 
tion requires the use of materials of more expensive kind or quality, the 
insurer is not responsible for the resulting increase in cost, see Midwood 
Sanatorium v Firemen’s Fund Ins. Co. of San Francisco, 261 NY 381, 
185 NE 674 (1933) (by express policy provision); McCready v Hartford 
Fire Ins. Co., 61 App Div 583, 70 NYS 778 (1st Dept 1901) (no policy 
provision). The repair or replacement clause offers the insurer the op- 
tion to reconstruct or pay to the insured the cost of reconstruction rather 
than the actual cash value, McAnarney v Newark Fire Ins. Co., 247 NY 
176, 183, 159 NE 902 (1928); Incardona v Home Indem. Co., 60 AD2d 
749, 400 NYS2d 944 (4th Dept 1977), but if the law prevents rebuilding, 
the insurer cannot avail itself of the option, Midwood Sanatorium v 
Firemen’s Fund Ins. Co., supra. In total loss cases, the repair or 
reconstruction cost will almost always exceed actual cash value. When 
the evidence to that effect is uncontradicted, or when the parties stipu- 
late that to be the fact, the third paragraph of the pattern charge can be 
omitted and the fourth paragraph modified accordingly. As to the doc- 
trine of “constructive total loss,” a concept prevalent in marine insur- 
ance, see Trimble-Waterman Associates v Certain Underwriters at 
Lloyd’s and Elsewhere, 52 AD2d 516, 381 NYS2d 683 (1st Dept 1976), 
affd, 41 NY2d 934, 394 NYS2d 628, 363 NE2d 352 (1977). 


The “Guaranteed Replacement Coverage” provisions of a homeow- 
ner’s fire insurance policy do not require replacement of the damaged 
dwelling on the same premises but rather establish the theoretical limit 
of liability of the insurer, Kumar v Travelers Ins. Co., 211 AD2d 128, 
627 NYS2d 185 (4th Dept 1995). A co-insured’s sale of a home he was 
living in at the time the insured’s home was damaged is not a “replace- 
ment” within the terms of the Guaranteed Replacement Coverage, id. 


Express provisions in a replacement cost policy that require an 
insured to rebuild his or her home before there can be a claim for that 
cost are enforceable, Todd v Wayne Co-op. Ins. Co., 31 AD38d 1026, 819 
NYS2d 179 (3d Dept 2006); De Lorenzo v Bac Agency Inc., 256 AD2d 
906, 681 NYS2d 846 (3d Dept 1998); Harrington v Amica Mut. Ins. Co., 
223 AD2d 222, 645 NYS2d 221 (4th Dept 1996). Thus, where the 
insured’s home was completely destroyed by a fire, and the insured sold 
the property under a land contract to a purchaser who subsequently 
rebuilt the dwelling, the insured was only entitled to recover the actual 
cash value of the damage, even though the title would not pass until the 
final installment was paid, because the insured himself had not incurred 
the replacement costs, Harrington v Amica Mut. Ins. Co., supra. 
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Where a replacement cost policy required the insured to document 
the actual cost of repairs and the insured failed to provide such 
documentation, insurer did not breach contract by refusing to pay 
supplemental claim and retaining funds held pursuant to policy, 
Bartholomew v Sterling Ins. Co., 34 AD3d 1157, 825 NYS2d 795 (3d 
Dept 2006). 


A co-insurance clause is a permissible addition to a standard policy, 
Aldrich v Great American Ins. Co., New York, 195 App Div 174, 186 
NYS 569 (1st Dept 1921), and the existence of such a clause is an affir- 
mative defense required to be pleaded by the insurer, Magie v Preferred 
Mut. Ins. Co., 91 AD3d 1232, 987 NYS2d 452 (8d Dept 2012) (citing 
PJI); see Rosenbaum Plus Two Printing Inc. v Allstate Ins. Co., 59 
AD2d 939, 399 NYS2d 458 (2d Dept 1977). Such a clause requires the 
insured to keep a given percentage, usually 80%, of the value of the 
property covered by insurance and limits recovery to that proportion of 
the loss which the insurance bears to the given percentage of the actual 
cash value of the insured property before the fire, Gervant v New 
England Fire Ins. Co., 306 NY 393, 396, 118 NE2d 574 (1954); New 
York Life Ins. Co. v Glens Falls Ins. Co., 184 Misc 846, 55 NYS2d 176 
(Sup 1945), aff'd, 274 App Div 1045, 86 NYS2d 191 (1st Dept 1949), 
aff'd, 301 NY 506, 93 NE2d 73 (1950); see 70A NYJur2d, Insurance 
§ 2031; Note: 49 Col L Rev 818, 828. The formula is often illustrated as 
follows: 


((Amount of Insurance) divided by (80% of Actual Cash Value)) times 
(Amount of Loss) equals (Recovery) 


A coinsurance clause reduces the insured’s recovery in case of a 
partial loss, but the insurer is liable for the full amount of the policy in 
case of a total loss, Magie v Preferred Mut. Ins. Co., 91 AD3d 1232, 937 
NYS2d 452 (3d Dept 2012). Excess coverage obtained by the insured is 
not to be considered in determining if there is enough coverage to avoid 
the effects of co-insurance, Merritt v Jefferson Ins. Co., 112 Misc2d 51, 
445 NYS2d 972 (Sup 1982). 


When there is an 80% co-insurance clause in the policy in suit, the 
last paragraph of the pattern charge should be modified to read as 
follows: 


PJI 4:49.1 


The policy also contains a co-insurance clause 
that required the plaintiff to keep the property 
insured for an amount equal to at least eighty 
percent of its actual cash value and made (him, 
her, it) responsible for a proportionate part of any 
loss if (he, she, it) failed to do so. It is therefore 
necessary for you to decide two amounts, the 
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amount of the loss, that is the lower of either the 
actual cash value or the cost of replacement or 
repair, and the actual cash value, if that amount is 
different from the amount of the loss. I will then 
make the necessary calculations. 
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(2) Disapitiry COVERAGE 


(a) ToTaL AND PERMANENT DISABILITY 


PJI 4:55. Contracts—Insurance—Coverage—Total and 
Permanent Disability 


As you have heard, plaintiff AB is suing to re- 
cover disability benefits under a policy of insur- 
ance issued to AB by defendant CD. The policy 
provides that such benefits are payable if AB (/quote 
policy language, such as:—/] “becomes totally and 
permanently disabled by bodily injury or disease, 
so that he or she is and will be permanently 
prevented thereby from following his or her usual 
occupation”). In order to recover, AB must prove 
that, within the meaning of the policy, (he, she) is 
totally disabled and that the disability is 
permanent. 


The first question for you to decide, therefore, 
is whether AB’s disability is total. Plaintiff is 
totally disabled within the meaning of the policy if 
(he, she) is unable to engage in any substantial 
part of the duties of (his, her) usual occupation for 
remuneration or profit. Although a partial disabil- 
ity will not entitle AB to recover under the policy, 
it is not necessary that AB be absolutely helpless 
to be totally disabled. In deciding whether AB is 
totally disabled, you will consider the frequency 
and nature of the acts which AB performs in (his, 
her) occupation. If you find that AB is capable of 
performing a substantial part of the duties of (his, 
her) usual occupation as a [state occupation/, then 
AB is not totally disabled and you will proceed no 
further. If, however, you find that AB is not capable 
of performing a substantial part of the duties of 
such occupation, then AB is totally disabled and 
you will proceed to consider whether that disabil- 
ity is permanent. 


To establish that the disability is permanent, 
AB must prove either that (he, she) will be disabled 
for the remainder of (his, her) life or that the end 
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of the disability cannot be foreseen. If you conclude 
from the evidence that AB will recover in the fore- 
seeable future, your finding will be that the dis- 
ability is not permanent and you will find for CD. 
If you conclude that AB is disabled for life or that 
the end of the disability cannot be foreseen, your 
finding will be that (his, her) disability is perma- 
nent, and you will find for AB. 


Comment 


Based on McGrail v Equitable Life Assur. Soc. of U.S., 292 NY 419, 
55 NE2d 483 (1944); Collis v Massachusetts Bonding & Ins. Co., 236 
App Div 525, 260 NYS 241 (4th Dept 1932), affd, 264 NY 447, 191 NE 
507 (1934); Godesky v First Unum Life Ins. Co., 239 AD2d 547, 658 
NYS2d 970 (2d Dept 1997); Finnessey v John Hancock Mut. Life Ins. 
Co., 259 App Div 360, 19 NYS2d 557 (3d Dept 1940); Weisser v Travel- 
ers Ins. Co., 258 App Div 755, 15 NYS2d 4380 (2d Dept 1939); Shabotzky 
v Equitable Life Assur. Soc., 257 App Div 257, 12 NYS2d 848 (1st Dept 
1939); Waldman v Mutual Life Ins. Co. of New York, 252 App Div 448, 
299 NYS 490 (2d Dept 1937); Silverstein v Prudential Ins. Co. of 
America, 246 App Div 359, 286 NYS 211 (8d Dept 1936); see Niccoli v 
Monarch Life Insurance Co., 36 NY2d 892, 372 NYS2d 645, 334 NE2d 
594 (1975); see Couch, Insurance (3d Ed) Ch. 146-7; Annot: 21 ALR3rd 
677; 21 ALR8rd 1155; 21 ALR8rd 1383; 22 ALR3rd 1000; 23 ALR38rd 
773; 23 ALR8rd 1108; 24 ALR38rd 8; 26 ALR3rd 714; 32 ALR8rd 922. 
Disability benefits may take the form of periodic income payments or 
waiver of premiums or both. Disability benefit provisions may be 
contained in a policy insuring against accidents, as well as in a life or 
annuity policy, Insurance Law § 3215(a)(1)(A) and (B), or in an oc- 
cupational disability policy. The pattern charge applies to a dispute 
over the extent and permanency of an insured’s claimed disability. 
However, other issues may arise regarding an insured’s right to recover 
disability benefits. For a discussion of the requirements of Insurance 
Law § 4224(b)(2), which proscribes limitations on coverage solely 
because of a particular disability, see Polan v State of N.Y. Ins. Dept., 3 
NY3d 54, 781 NYS2d 482, 814 NE2d 789 (2004) (statute does not require 
equivalent coverage for physical and mental disabilities). 


The language of a particular policy is crucial and in any given case 
the wording of the policy in suit may necessitate modification of the pat- 
tern charge. The standard provision for disability benefits in connection 
with life insurance and annuities, Insurance Law § 3215(a)(1)(A), reads: 
“Total disability is incapacity of the insured resulting from bodily injury 
or disease to engage in any occupation for remuneration or profit”. 
However, the statute permits provisions more favorable to policy hold- 
ers and many policies provide for payments if the insured is disabled 
from engaging in his or her usual occupation, rather than in any 
occupation. Careful distinction must be made in preparing the charge to 
the jury between a general disability clause (“any occupation”) and an 
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occupational disability clause (“usual occupation”), Garms v Travelers’ 
Ins. Co., 242 App Div 230, 273 NYS 39 (1st Dept 1934), affd, 266 NY 
446, 195 NE 147 (1934); Waldman v Mutual Life Ins. Co. of New York, 
252 App Div 448, 299 NYS 490 (2d Dept 1937); Muzio v Metropolitan 
Life Ins. Co., 249 App Div 177, 291 NYS 955 (2d Dept 1936); see White 
v Continental Cas. Co., 9 NY3d 264, 848 NYS2d 603, 878 NE2d 1019 
(2007). 


Interpretation of the policy language will generally be a matter for 
the court under the same rule applied to insurance policies generally. It 
is to be read as the average person would read it, and its words are to 
be given the meaning they have in common speech, McGrail v Equitable 
Life Assur. Soc. of U.S., 292 NY 419, 55 NE2d 483 (1944); Reiser v 
Metropolitan Life Ins. Co., 262 App Div 171, 28 NYS2d 283 (1st Dept 
1941), affd, 289 NY 561, 43 NE2d 534 (1942); Sosknowski v Aetna Life 
Ins. Co., 257 App Div 1035, 13 NYS2d 791 (4th Dept 1939); Gates v 
Prudential Ins. Co. of America, 240 App Div 444, 270 NYS 282 (4th 
Dept 1934); see White v Continental Cas. Co., 9 NY3d 264, 848 NYS2d 
603, 878 NE2d 1019 (2007); Hartford Acc. & Indem. Co. v Wesolowski, 
33 NY2d 169, 350 NYS2d 895, 305 NE2d 907 (1973). The words “some 
other occupation” in a clause reading “disabled from following his usual 
or some other occupation” are construed to refer, not to any other oc- 
cupation, but to an occupation requiring substantially the same physi- 
cal and mental ability as that in which the insured was usually engaged, 
see Beach v Supreme Tent of Knights of Maccabees of the World, 177 
NY 100, 69 NE 281 (1904); Neill v Order of United Friends, 149 NY 
430, 44 NE 145 (1896); Muzio v Metropolitan Life Ins. Co., 249 App Div 
177, 291 NYS 955 (2d Dept 1936). 


Ambiguities in contracts are usually construed against the drafter, 
see Killian v Metropolitan Life Ins. Co., 251 NY 44, 166 NE 798 (1929). 
Thus, when a disability insurance policy measured its incontestability 
period from the date the policy was “in force,” the ambiguity regarding 
whether the contract was in force from the date of issue or from the ef- 
fective date of the policy was construed against the insurer, Guardian 
Life Ins. Co. of America, Inc. v Schaefer, 70 NY2d 888, 524 NYS2d 377, 
519 NE2d 288 (1987). An incontestability clause bars a defense of 
noncoverage on the ground that the disability-causing condition had 
manifested itself before the policy’s effective date, New England Mut. 
Life Ins. Co. v Doe, 938 NY2d 122, 688 NYS2d 459, 710 NE2d 1060 
(1999); Mahler v New England Mut. Life Ins. Co., 267 AD2d 146, 700 
NYS2d 15 (1st Dept 1999). Further, disability benefits could not be 
denied to an unemployed insured where the disability policy failed to 
clearly state that the insured must be actively working at the time that 
the disability arises, Burriesci v Paul Revere Life Ins. Co., 255 AD2d 
993, 679 NYS2d 778 (4th Dept 1998). 


The proof of loss requirements and the limitations period of the 
standard disability insurance policy commence upon the termination of 


the insured’s disability as an objective, medical fact, Panepinto v New 
York Life Ins. Co., 90 NY2d 717, 665 NYS2d 385, 688 NE2d 241 (1997). 
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Further, the insured is not required to furnish new proof of loss five 
years after the start of the disability, despite the change in definition of 
total disability after five years, Panepinto v New York Life Ins. Co., 
supra. 


While, as a general rule, an insured who sues its insurer for failure 
to pay benefits under a disability policy may only recover benefits that 
have already accrued, there is a narrow exception to this rule, Wurm v 
Commercial Ins. Co. of Newark, New Jersey, 308 AD2d 324, 766 NYS2d 
8 (1st Dept 2003). Where the insured establishes that the insurer has 
committed an anticipatory breach by disclaiming the intention or the 
duty to shape its conduct in accordance with the provisions of the policy, 
she may recover future benefits, id. Anticipatory breach, which is a 
repudiation by the insurer of the entire disability policy, occurs when 
the insurer completely abrogates any obligation to make monthly dis- 
ability payments regardless of proof of disability, id. 


Total Disability 


Total disability does not mean helplessness, McGrail v Equitable 
Life Assur. Soc. of U.S., 292 NY 419, 55 NE2d 483 (1944). The fact that 
the insured can perform occasional or isolated acts of his or her occupa- 
tion will not bar recovery. The test under an occupational disability 
clause is whether the insured can do any substantial part of the duties 
of the occupation, id; Collis v Massachusetts Bonding & Ins. Co., 236 
App Div 525, 260 NYS 241 (4th Dept 1932), affd, 264 NY 447, 191 NE 
507 (1934), and under a general disability clause whether the person 
can do any substantial kind of remunerative work for which he or she is 
fitted or qualified mentally and physically, Waldman v Mutual Life Ins. 
Co. of New York, 252 App Div 448, 299 NYS 490 (2d Dept 1937), or 
perform services of the type required in commonly accepted occupations, 
Weisser v Travelers Ins. Co., 258 App Div 755, 15 NYS2d 430 (2d Dept 
1939), Muzio v Metropolitan Life Ins. Co., 249 App Div 177, 291 NYS 
955 (2d Dept 1936); Arico v Prudential Ins. Co. of America, 241 App Div 
826, 271 NYS 241 (2d Dept 1934); see 70A NYJur2d, Insurance § 2006; 
Annot: 21 ALR3rd 1155. The nature and frequency of the acts performed 
by the plaintiff are to be considered in this connection, McGrail v Equi- 
table Life Assur. Soc. of U.S., supra, as is expert testimony, Shabotzky v 
Equitable Life Assur. Soc., 257 App Div 257, 12 NYS2d 848 (1st Dept 
1939). 


Generally the question will be one for the jury, Niccoli v Monarch 
Life Insurance Co., 36 NY2d 892, 372 NYS2d 645, 334 NE2d 594 (1975); 
McGrail v Equitable Life Assur. Soc. of U.S., 292 NY 419, 55 NE2d 483 
(1944); Korn v First UNUM Life Ins. Co., 277 AD2d 356, 717 NYS2d 
892 (2d Dept 2000); Hochberg v Travelers Ins. Co., 270 App Div 857, 60 
NYS2d 630 (2d Dept 1946); Shabotzky v Equitable Life Assur. Soc., 257 
App Div 257, 12 NYS2d 848 (1st Dept 1939); see Acquista v New York 
Life Ins. Co., 285 AD2d 73, 730 NYS2d 272 (1st Dept 2001), but the 
question is one of law for the court where the nature and continuity of 
the insured’s acts are such that reasonable minds would not differ as to 
the lack of total disability, Barasch v Travelers Ins. Co., 267 App Div 
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169, 45 NYS2d 289 (1st Dept 1943), or where the insured fails to explain 
an extrajudicial admission that he or she can work, Garms v Travelers’ 
Ins. Co., 242 App Div 230, 273 NYS 39 (1st Dept 1934), affd, 266 NY 
446, 195 NE 147 (1934), or under a general disability clause, when the 
ailment disables the insured with respect to his or her usual employ- 
ment but not generally, Guilmette v New York Telephone Co., 142 AD2d 
531, 531 NYS2d 2 (1st Dept 1988) (loss of 20% binaural hearing by 
telephone operator); Gates v Prudential Ins. Co. of America, 240 App 
Div 444, 270 NYS 282 (4th Dept 1934), (farmer ordered off farm by pub- 
lic health authority because he was a typhoid carrier); see 70A NYJur2d 
Insurance §§ 2006, 2007. 


Presumptive Total Disability 


Many disability insurance policies contain provisions which insure 
against the loss of sight or limb and provide lifetime disability benefits 
which may not depend on the insured’s inability to engage in an occupa- 
tion for wage or profit. The clauses are generally labeled as “presump- 
tive total disability” provisions and generally require that the loss of, 
e.g., hands, arms, eye(s) be both “entire” or “total” and “irrecoverable”. 


The case law in New York interpreting the words “entire” or “total” 
and “irrecoverable” is sparse but at least as applied to clauses interpret- 
ing loss of sight appears to adopt the standard of “loss of all practical 
use”, Bilsky v Mutual Ben. Health & Acc. Ass’n, 182 Misc 122, 49 NYS2d 
848 (AppT 1944), aff'd, 268 App Div 973, 52 NYS2d 576 (1st Dept 1944); 
Cotton v Provident Life and Cas. Ins. Co., 951 F Supp 395 (EDNY 1997) 
(contains an analysis of conflicting national case law); see 70A NYJur2d 
Insurance § 2004. 


With regard to the loss of use of limbs, the case law in New York is 
again sparse but the Fourth Department has concluded that the terms 
“entire” and “irrecoverable” are not ambiguous and appears to have 


adopted the “loss of all practical use” standard, Daniels v Provident Life 
and Cas. Ins. Co., 292 AD2d 807, 738 NYS2d 474 (4th Dept 2002). 


Where the case involves a claim of presumptive total disability, the 
following charge should be used: 


PJI 4:55.1 


To be entitled to benefits for presumptive total 
disability, plaintiff (AB) has the burden of estab- 
lishing by a preponderance of the evidence that 
(he, she) has suffered the entire loss of the use of 
(both hands, both legs) and that the use of (both 
hands, both legs) is irrecoverable. 


The term “entire loss of use” means the loss of 
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the practical use of (both hands, both legs). The 
term “practical use” means use which permits 
practical service for many everyday activities, 
needs and pleasures and is not limited to use in a 
particular occupation. The term “irrecoverable” 
means not being able to regain the use of (both 
hands, both legs). 


[Where case involves the use of an appliance or pros- 
thetic device, add the following] If by using appliances 
or devices, AB has not been able to regain substan- 
tial use of (both arms, both legs) for practical 
purposes, AB has suffered an irrecoverable loss of 
use of (both hands, both legs). 


Permanency 


The word “permanent” does not necessarily mean for the insured’s 
lifetime, see Finnessey v John Hancock Mut. Life Ins. Co., 259 App Div 
360, 19 NYS2d 557 (8d Dept 1940). To establish permanency, the evi- 
dence must justify the conclusion that the insured will never recover or 
that the time of recovery is far removed into the future and the end of 
the disability cannot be foreseen, see Silverstein v Prudential Ins. Co. of 
America, 246 App Div 359, 286 NYS 211 (3d Dept 1936). Permanency is 
not established where the evidence is that the insured will recover 
within a year, Ginell v Prudential Ins. Co., 237 NY 554, 143 NE 740 
(1923), or can recover by availing himself or herself of a standard form 
of treatment, not inherently dangerous, Papas v Equitable Life Assur. 
Soc. of U.S., 265 App Div 128, 37 NYS2d 811 (2d Dept 1942) Gnsulin for 
diabetes); Finkelstein v Metropolitan Life Ins. Co., 152 Misc 439, 273 
NYS 629 (AppT 1934) (hernia operation), or had recovered at the time 
he or she presented the claim, Mackenzie v Equitable Life Assur. Soc. of 
U.S., 140 Misc 655, 251 NYS 528 (AppT 1931). Whether the disability is 
permanent and whether the treatment would prove efficacious will gen- 
erally be questions for the jury, Hochberg v Travelers Ins. Co., 270 App 
Div 857, 60 NYS2d 630 (2d Dept 1946); Papas v Equitable Life Assur. 
Soc. of U.S., supra; see 70A NYJur2d Insurance § 2012. 


The burden of proof is on the insured to establish total disability 
and permanency, Reiser v Metropolitan Life Ins. Co., 262 App Div 171, 
28 NYS2d 283 (1st Dept 1941), affd, 289 NY 561, 48 NE2d 534 (1942); 
Finkelstein v Equitable Life Assur. Soc. of U.S., 256 App Div 593, 11 
NYS2d 135 (2d Dept 1939), affd, 281 NY 690, 23 NE2d 19 (1939); Papas 
v Equitable Life Assur. Soc. of U.S., 265 App Div 128, 37 NYS2d 811 
(2d Dept 1942). 


Legal and Factual Disability 
In some cases, a question may arise as to whether the disability in- 
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surance claimant’s inability to work was the result of a sickness or 
injury or a legal impediment, Jacobs v Northwestern Mut. Life Ins. Co., 
103 AD3d 78, 957 NYS2d 347 (2d Dept 2012); Gassler v Monarch Life 
Ins. Co., 276 AD2d 585, 714 NYS2d 126 (2d Dept 2000). The general 
rule is that disability policies provide coverage for factual disabilities, 
but not for purely legal ones, Jacobs v Northwestern Mut. Life Ins. Co., 
supra. Thus, in Gassler v Monarch Life Ins. Co., supra, the court held 
that a podiatrist who suffered depression after his license revoked was 
not entitled to disability benefits because his inability to practice was 
the result of a legal rather than a factual disability. 


A factual disability is an incapacity caused by illness or injury that 
prevents a person from engaging in his or her occupation, Jacobs v 
Northwestern Mut. Life Ins. Co., 103 AD3d 78, 957 NYS2d 347 (2d 
Dept 2012). A legal disability includes all circumstances in which the 
law does not permit a person to engage in his or her occupation regard- 
less of whether he or she is physically and mentally able to do so, id. 
Legal disabilities may result from, among other things, incarceration 
and license revocation, id. A problem may arise where there is both a 
legal and factual disability that is caused by the same condition, id. For 
example, a bus driver may lose his or her license because of blindness, 
and a pilot may lose his or her license because of drug addiction, id. In 
such situations, the availability of coverage rests on three factors: (1) 
whether the claimed factual disability is medically bona fide; (2) whether 
the onset of the factual disability occurred before the legal disability 
and (3) whether the factual disability actually prevented or hindered 
the claimant from engaging in his or her occupation or profession, id. 


Situations in which the legal disability precedes the factual disabil- 
ity (and vice versa) do not present serious analytical problems where 
the insured has both a legal and a factual disability, one of which clearly 
preceded the other and precluded performance of the claimant’s occupa- 
tion or profession, Jacobs v Northwestern Mut. Life Ins. Co., 103 AD3d 
78, 957 NYS2d 347 (2d Dept 2012); see Gassler v Monarch Life Ins. Co., 
276 AD2d 585, 714 NYS2d 126 (2d Dept 2000). A more difficult question 
may arise where a claimant suffers from a mental illness but continues 
to work until a legal disability such as a license suspension occurs. In 
those situations, disability benefits are not precluded if the claimant 
lost his or her license because the mental illness rendered him or her 
unable to perform the core tasks of his or her occupation safely and 
competently, Jacobs v Northwestern Mut. Life Ins. Co., supra. On the 
other hand, if the mental illness did not render the claimant unable to 
perform his or her occupation safely and competently but caused him or 
her to engage in misconduct unrelated to the core tasks of the occupa- 
tion, disability benefits may be precluded, id. The fact that a claimant 
was still working at the time of his or her license suspension or revoca- 
tion is not necessarily dispositive of his or her right to claim disability 
benefits, id. 
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(b) AccIDENTAL DEATH 


PJI 4:56. Contracts—Insurance—Coverage—Accident 
Policy—Accidental Death 


The plaintiff, AB, seeks to recover the double 
indemnity benefit contained in a life insurance 
policy issued by the defendant, CD, on the life of 
EF, in which the plaintiff, AB, is the named 
beneficiary. The policy provides for the payment 
of double the face value of the policy if ((quote policy 
language such as:—/ “death of the insured resulted 
directly and independently of all other causes from 
bodily injury sustained ... and effected solely 
through accidental means”). In order to recover in 
this lawsuit, AB must prove two things: first, that 
the death of EF was the result of an accident; and 
second, that EF’s death resulted directly from that 
accident and from no other cause. 


The parties agree that (/state agreed facts, as:—/ 
EF died in (his, her) car immediately after the car 
struck a pole). AB claims (/state claims, as:—/ that 
EF lost control of the car due to icy conditions, 
and died, and that EF had no history of heart 
disease). Defendant CD denies (/state defendant’s 
contentions, as:—) that EF lost control of the car due 
to icy conditions and, in any event, claims that EF 
had a pre-existing heart condition that was a 
contributing cause of (his, her) death). 


The first question you must decide is whether 
EF’s death was the result of an accident. An ac- 
cident is an occurrence that is unforeseen, unex- 
pected and extraordinary. If you find that EF’s 
death was not accidental, you will proceed no fur- 
ther in your deliberations. If you find that EF’s 
death was accidental, then you must decide 
whether the accident was the sole cause of EF’s 
death. If you find that there was an accident, but 
that at the time of the accident EF had a pre- 
existing condition that was so far developed that it 
was a substantial factor in causing (his, her) death, 
then you will find that the accident was not the 
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sole cause of EF’s death, and you will proceed no 
further with your deliberations. If you find that 
EF did not have a pre-existing condition, or that 
although (he, she) did, it was not a substantial fac- 
tor in causing (his, her) death, then you will find 
that the accident was the sole cause of EF’s death, 
and proceed to consider the measure of damages. 


Comment 


Caveat: Variations in policy language from the provision quoted in 
the first paragraph of the pattern charge may require modification of 
the charge. 


The illustrative fact situation in the pattern charge is taken from 
Burr v Commercial Travelers Mutual Acc. Ass’n of America, 295 NY 
294, 67 NE2d 248 (1946). The charge is based on that case and on 
Miller v Continental Ins. Co., 40 NY2d 675, 389 NYS2d 565, 358 NE2d 
258 (1976); Morgan v Indemnity Ins. Co. of North America, 302 NY 435, 
99 NE2d 228 (1951); McGrail v Equitable Life Assur. Soc. of U.S., 292 
NY 419, 55 NE2d 483 (1944); Mansbacher v Prudential Ins. Co. of 
America, 273 NY 140, 7 NE2d 18 (1937); Silverstein v Metropolitan Life 
Ins. Co., 254 NY 81, 171 NE 914 (19380); Lewis v Ocean Accident & 
Guarantee Corp., Limited, of London, England, 224 NY 18, 120 NE 56 
(1918); Berkowitz v New York Life Ins. Co., 256 App Div 324, 10 NYS2d 
106 (1st Dept 1939); and see generally 70 NYJur2d Insurance §§ 1433 
et seq.; 1A Appleman, Insurance Law & Practice, §§ 360-366; Apple- 
man On Insurance 2d § 9.7; 10 Couch, Insurance (3rd Ed), 139 et seq,; 
Richardson, Insurance (5th Ed), 213-217; Vance, Insurance, 947, 181. 


Accident Defined 


New York Insurance Law, §§ 3215 (life) and 3216 (accident and 
health), prescribes terms for policies insuring against accidental injury 
or death issued in this state, and permits the inclusion of optional 
exception clauses to the policy. Provisions in life and accident insurance 
policies are commonly inserted to restrict or limit the risk assumed by 
the insurer against death or injury by “accident” or by “accidental 
means.” The terms “accident” or “accidental” are construed according to 
the ordinary understanding and common usage of people generally, 
Berkowitz v New York Life Ins. Co., 256 App Div 324, 10 NYS2d 106 
(lst Dept 1939). Thus, the term “accident” has been defined as 
“something unforeseen, unexpected, extraordinary, an unlooked-for mis- 
hap,” Lewis v Ocean Accident & Guarantee Corp., Limited, of London, 
England, 224 NY 18, 120 NE 56 (1918), or that it applies to an “unusual 
and extraordinary happening; that it must be the result of chance; that 
the cause must be unanticipated or, if known, the result must be unex- 
pected,” Bracey v Metropolitan Life Ins. Co., 54 Misc2d 175, 282 NYS2d 
121 (AppT 1967). The term “accidental means” has been defined as 
those means that produce effects which are not their natural and prob- 
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able consequences, Burr v Commercial Travelers Mutual Acc. Ass’n of 
America, 295 NY 294, 67 NE2d 248 (1946). In New York, no distinction 
is made between injuries occurring by accidental means and accidental 
injuries, nor between accidental means and accidental results; the 
phrases are regarded as legally synonymous, Mansbacher v Prudential 
Ins. Co. of America, 273 NY 140, 7 NE2d 18 (1937); Breslow v Manhat- 
tan Life Ins. Co., 36 AD2d 676, 318 NYS2d 376 (3d Dept 1971). 


For the purposes of determining whether recovery can be had under 
an “accident” provision of a life or accident insurance policy, the result- 
ing injury can be unintentional, and therefore, accidental, even though 
the original acts were intentional, Miller v Continental Ins. Co., 40 
NY2d 675, 389 NYS2d 565, 358 NE2d 258 (1976); McGroarty v Great 
Am. Ins. Co., 36 NY2d 358, 368 NYS2d 485, 329 NE2d 172 (1975); 
Mansbacher v Prudential Ins. Co. of America, 273 NY 140, 7 NE2d 18 
(1937); Allegany Co-op. Ins. Co. v Kohorst, 254 AD2d 744, 678 NYS2d 
424 (4th Dept 1998); Meyer v New York Life Ins. Co., 249 App Div 243, 
291 NYS 912 (2d Dept 1936). “In construing whether or not a certain 
result is accidental, it is customary to look at the casualty from the 
point of view of the insured, to see whether or not, from his point of 
view, it was unexpected, unusual and unforeseen,” 1A Appleman, Insur- 
ance Law and Practice, § 391, quoted in Miller v Continental Ins. Co., 
supra; see also Nallan v Union Labor Life Ins. Co., 42 NY2d 884, 397 
NYS2d 786, 366 NE2d 874 (1977); Lachter v Insurance Co. of North 
America, 145 AD2d 540, 536 NYS2d 93 (2d Dept 1988). Death resulting 
from a heart attack suffered as a consequence of ordinary physical exer- 
tion is not “accidental,” Zeide v National Cas. Co., 187 AD2d 577, 589 
NYS2d 997 (2d Dept 1992); Valente v Equitable Life Assur. Soc. of U.S., 
120 AD2d 934, 502 NYS2d 876 (4th Dept 1986); but see Annot: 1 
ALR4th 1319 (heart attack within terms of accident provision). 
However, the term “accidental” may encompass an unintended and 
unforeseen tear of the insured’s rotator cuff resulting from the insured’s 
intentional weightlifting exercising even though the accident occurred 
during the course of the insured’s ordinary physical activity, Christ- 
odoulides v First Unum Life Ins. Co., 96 AD3d 1603, 946 NYS2d 773 
(4th Dept 2012) (distinguishing Valente v Equitable Life Assur. Soc. of 
the United States, supra, on basis of policy language in that case exclud- 
ing coverage for injuries caused directly or indirectly by “bodily. . . 
infirmity”). 


Unless the policy expressly provides otherwise, recovery on an ac- 
cident insurance policy is not defeated by the fact that the negligence of 
the insured caused or contributed to the injury. Section 3215(b)(3) of 
the Insurance Law specifically permits insurers to include in life and 
disability insurance policies an optional provision excluding from cover- 
age death or disability directly resulting from injuries intentionally self- 
inflicted, see Miller v Continental Ins. Co., 40 NY2d 675, 389 NYS2d 
565, 358 NE2d 258 (1976); Townsend v Commercial Travelers’ Mut. 
Acc. Ass’n of America, 231 NY 148, 1381 NE 871 (1921); as to death or 
injury intentionally inflicted by another, see Annot: 49 ALR3d 673. 


The insured has the burden of proving that the death or injury is 
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covered by the terms of the policy, Caporino v Travelers Ins. Co., 62 
NY2d 234, 476 NYS2d 519, 465 NE2d 26 (1984); Lachter v Insurance 
Co. of North America, 145 AD2d 540, 536 NYS2d 93 (2d Dept 1988); 
Beece v Guardian Life Ins. Co. of America, 110 AD2d 865, 488 NYS2d 
422 (2d Dept 1985) (citing PJI); Daniel v Allstate Life Ins. Co., 71 AD2d 
872, 419 NYS2d 662 (2d Dept 1979). However, it is the insurer’s burden 
to prove that the death or injury occurred in a manner set forth in an 
exception clause to the policy, Beare v Prudential Ins. Co. of America, 
66 AD2d 936, 411 NYS2d 442 (8d Dept 1978); Plotkin v Disability and 
Cas. Inter-Insurance Exchange, 27 AD2d 719, 277 NYS2d 464 (1st Dept 
1967). 


Accident as Sole or Proximate Cause 


Unless the policy provides otherwise, the plaintiff need not prove 
that the accident was the sole cause of death or injury; it is sufficient if 
the accident was a proximate cause, even though other causes 
contributed, Silverstein v Metropolitan Life Ins. Co., 254 NY 81, 171 
NE 914 (1930); Lewis v Ocean Accident & Guarantee Corp., Limited, of 
London, England, 224 NY 18, 120 NE 56 (1918); Hoyt v John Hancock 
Mut. Ins. Co., 48 Misc2d 935, 266 NYS2d 309 (Sup 1966), aff'd, 26 
AD2d 907, 275 NYS2d 262 (4th Dept 1966), aff'd, 19 NY2d 998, 281 
NYS2d 836, 228 NE2d 818 (1967); Bernstein v American Home Assur. 
Co., 59 AD2d 615, 395 NYS2d 532 (2d Dept 1977); Perlmutter v National 
Cas. Co., 272 App Div 848, 70 NYS2d 71 (3d Dept 1947); Berkowitz v 
New York Life Ins. Co., 256 App Div 324, 10 NYS2d 106 (1st Dept 
1939); Regan v National Postal Transport Ass’n, 53 Misc2d 901, 280 
NYS2d 319 (NY City Civ Ct 1967). However, the policy may expressly 
provide that the death or injury must be caused directly, solely, or inde- 
pendently of all other causes by accidental means, in which event the 
plaintiff must establish that the accident was the sole cause of the 
insured event, McMartin v Fidelity & Casualty Co. of New York, 264 
NY 220, 190 NE 414 (1934); Le Glaire v New York Life Ins. Co., 8 AD2d 
186, 186 NYS2d 291 (1st Dept 1959); Gittelson v Mutual Life Ins. Co. of 
New York, 266 App Div 141, 41 NYS2d 478 (1st Dept 1943). Even when 
the policy provides that the insured event must be caused solely by ac- 
cidental means, the fact that a pre-existing medical or physical condi- 
tion rendered the insured more susceptible to injury, Silverstein v 
Metropolitan Life Ins. Co., 254 NY 81, 171 NE 914 (1930), or slowed the 
healing process in cases involving disability insurance, will not relieve 
the insurer of liability, Salzer v Milwaukee Ins. Co. of Milwaukee, Wis., 
19 NY2d 696, 278 NYS2d 884, 225 NE2d 570 (1967). 


Policy Exclusions 


Policies of life and accident insurance often expressly exempt the 
insurer from liability in cases of death or injury resulting from specified 
conduct or conditions, of which the following are common: 


Violation of law. 


Insurance Law § 3216(d)(2)(J) provides that accident and health in- 
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surance policies may contain an optional standard provision that the 
insurer is not liable for any loss to which a contributing cause was the 
insured’s being engaged in an illegal occupation. Even in the absence of 
such a provision, there is early authority that there can be no recovery 
when the injury or death results from criminal conduct, Udisky v Metro- 
politan Life Ins. Co., 264 App Div 890, 35 NYS2d 1021 (2d Dept 1942); 
Piotrowski v Prudential Ins. Co. of America, 141 Misc 172, 252 NYS 313 
(Sup 1931); see Krulls v Hartford Acc. and Indem. Co., 144 AD2d 744, 
535 NYS2d 157 (3d Dept 1988); Annot: 43 ALR3d 1120 (no “violation of 
the law” clause, insured injured violating law); 56 ALR5th 471 (medical 
or surgical treatment within exclusionary clause), although recovery 
was allowed for the accidental death of a heroin addict in Miller v 
Continental Ins. Co., 40 NY2d 675, 389 NYS2d 565, 358 NE2d 258 
(1976); see Townsend v Commercial Travelers’ Mut. Acc. Ass’n of 
America, 231 NY 148, 131 NE 871 (1921). 


Disease or bodily infirmity. 


Accident policies commonly exempt the insurer from liability when 
injury or death arises from or is caused by disease or bodily infirmity. 
When such provisions are in effect, the question whether the loss 
resulted solely from accident, independent of all other causes, or 
whether disease intervened is usually for the jury to decide, Le Glaire v 
New York Life Ins. Co., 8 AD2d 186, 186 NYS2d 291 (1st Dept 1959); 
Hannon v Commercial Travelers Mut. Acc. Ass’n of America, 268 App 
Div 542, 52 NYS2d 707 (3d Dept 1944); Breese v Fidelity & Cas. Co. of 
New York, 247 App Div 850, 286 NYS 488 (3d Dept 1936). The fact that 
the insured was suffering from a pre-existing disease or infirmity at the 
time of an accident will not, of itself, preclude recovery under the policy, 
Silverstein v Metropolitan Life Ins. Co., 254 NY 81, 171 NE 914 (1980); 
Eisser v Commercial Travelers Mut. Acc. Ass’n of America, 247 App Div 
727, 285 NYS 266 (2d Dept 1936), affd, 272 NY 581, 4 NE2d 813 (1936). 
There is liability if the accidental injury is of such a nature as to cause 
death or disability independently of the disease or infirmity, Henehan v 
John Hancock Mut. Life Ins. Co. of Boston, Mass., 260 App Div 892, 22 
NYS2d 560 (3d Dept 1940). On the other hand, if the insured is afflicted 
with a disease or infirmity at the time of the accident, which condition 
substantially contributes to the death or injury, there will be no recovery 
under a policy containing such exclusionary clause, McMartin v Fidelity 
& Casualty Co. of New York, 264 NY 220, 190 NE 414 (1934); Bozic v 
JC Penny Life Ins. Co., 295 AD2d 460, 744 NYS2d 189 (2d Dept 2002). 


The fact that the accident caused the recurrence of a disease that 
was dormant or an infirmity that was in remission does not preclude 
recovery under an accident insurance policy, Perlmutter v National 
Cas. Co., 272 App Div 848, 70 NYS2d 71 (3d Dept 1947). Where the 
policy expressly provides that the accident be the “sole cause” of the 
insured’s accident or death, the fact that the accident itself was suf- 
ficient to cause death or injury will not justify recovery where a pre- 
existing disease or injury contributed to the accident or death, Romanoff 
v Commercial Travelers’ Mut. Acc. Ass’n of America, 243 App Div 725, 
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277 NYS 291 (2d Dept 1935); see Burr v Commercial Travelers Mutual 
Acc. Ass’n of America, 295 NY 294, 67 NE2d 248 (1946); O’Grady v 
Commercial Travelers Mut. Acc. Ass’n, 23 AD2d 807, 258 NYS2d 578 
(4th Dept 1965), aff'd, 22 NY2d 920, 295 NYS2d 49, 242 NE2d 85 (1968). 
Whether the injury sustained by the insured was caused solely through 
accidental means independent of all other causes will be a question for 
the jury, Wolfson v Metropolitan Life Ins. Co., 289 NY 70, 43 NE2d 815 
(1942); Lareau v Order of United Commercial Travelers of America, 5 
AD2d 734, 168 NYS2d 918 (8d Dept 1957), aff'd, 6 NY2d 764, 186 NYS2d 
662, 159 NE2d 207 (1959); Lachter v Insurance Co. of North America, 
145 AD2d 540, 536 NYS2d 93 (2d Dept 1988); Papa v Travelers Ins. Co., 
92 AD2d 825, 460 NYS2d 328 (1st Dept 1983); Hannon v Commercial 
Travelers Mut. Acc. Ass’n of America, 268 App Div 542, 52 NYS2d 707 
(3d Dept 1944); Gittelson v Mutual Life Ins. Co. of New York, 266 App 
Div 141, 41 NYS2d 478 (1st Dept 1943). In Lachter v Insurance Co. of 
North America, supra, a question of fact existed as to whether the 
insured’s immobilization during an airplane trip which allegedly caused 
massive pulmonary emboli constituted an “accident” within the mean- 
ing of the policy. 


If an accident results in a disease or some other physical condition, 
and death or disability follows, the accident is still the proximate cause 
of the death or disability, and the insurer will be liable under the policy, 
Lewis v Ocean Accident & Guarantee Corp., Limited, of London, 
England, 224 NY 18, 120 NE 56 (1918); Martin v Manufacturers’ 
Accident Indemnity Co., 151 NY 94, 45 NE 377 (1896); Mulvihill v 
Commercial Casualty Ins. Co., 221 App Div 494, 224 NYS 644 (4th Dept 
1927), affd, 248 NY 524, 162 NE 510 (1928); Bernstein v American 
Home Assur. Co., 59 AD2d 615, 395 NYS2d 532 (2d Dept 1977). 


Death or injury resulting from medical or dental treatment. 


Absent a specific policy exclusion, death or injury occurring during 
surgery or dental treatment is “accidental,” Hoyt v John Hancock Mut. 
Ins. Co., 48 Misc2d 935, 266 NYS2d 309 (Sup 1966), aff'd, 26 AD2d 907, 
275 NYS2d 262 (4th Dept 1966), affd, 19 NY2d 998, 281 NYS2d 836, 
228 NE2d 818 (1967); Adlerblum v Metropolitan Life Ins. Co., 259 App 
Div 859, 19 NYS2d 600 (1st Dept 1940), aff'd, 284 NY 695, 30 NE2d 728 
(1940); see Annot: 91 ALR3d 1042 (death from surgery as accidental). 
In Rosenthal v Mutual Life Ins. Co. of New York, 8 NY2d 1075, 207 
NYS2d 450, 170 NE2d 455 (1960), a life insurance policy provided for 
double indemnity unless death resulted “directly or indirectly from dis- 
ease or mental infirmity.” The insured, in good health, underwent suc- 
cessful gall bladder surgery, but thereafter developed complications 
resulting in death from uremic poisoning. The Court of Appeals, revers- 
ing the Appellate Division, upheld the trial court’s determination that, 
as a matter of law, the death was not due to accident. 


Similarly, where an accident insurance policy excluded any loss 
“resulting directly or indirectly from medical or surgical treatment for 
any kind of disease,” recovery was denied where the insured died of 
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cardiac arrest that occurred while anesthesia was being administered 
prior to a surgical procedure, Wilson v Travelers Ins. Co., 29 AD2d 312, 
287 NYS2d 781 (3d Dept 1968); see Annot: 56 ALR5th 471 (medical or 
surgical treatment within exclusionary clause). Medical malpractice is 
within the exclusion for medical treatment, Pawlik v Stonebridge Life, 
21 AD3d 1283, 802 NYS2d 575 (4th Dept 2005) (death caused by doctor’s 
inability to reinsert tracheostomy tube). 


Overdose of medication. 


Death resulting from an unintentional overdose of medication has 
been found to be “accidental,” Morgan v Indemnity Ins. Co. of North 
America, 302 NY 435, 99 NE2d 228 (1951) (barbiturate); Mansbacher v 
Prudential Ins. Co. of America, 273 NY 140, 7 NE2d 18 (1937) (veronal); 
Meyer v New York Life Ins. Co., 249 App Div 243, 291 NYS 912 (2d 
Dept 1936) (barbiturate); see Annot: 52 ALR2d 1083 (death or injury 
from insured’s taking overdose). 


Use of intoxicants or narcotics. 


The unintended death of a heroin addict through a self-administered 
overdose of narcotics has been regarded as “accidental” within a double 
indemnity clause in a life insurance policy, Miller v Continental Ins. 
Co., 40 NY2d 675, 389 NYS2d 565, 358 NE2d 258 (1976); Hodgson v 
Preferred Acc. Ins. Co. of New York, 182 App Div 381, 169 NYS 28 (2d 
Dept 1918), as was death from acute and chronic intravenous drug use, 
despite the insurer’s contention that death resulted from disease, which 
was excluded under the policy, Davis v John Hancock Mut. Life Ins. 
Co., 64 Misc2d 791, 316 NYS2d 722 (NY City Civ Ct 1970); see Annot: 
13 ALR2d 987 (clause excluding or limiting liability where insured uses 
intoxicants or narcotics). 
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(3) Lire Poticy—SuIcIDE 


PJI 4:57. Contracts—Insurance—Coverage—Life 
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Policy—Suicide 


As you have heard, the plaintiff AB, the benefi- 
ciary named in a policy of insurance issued on the 
life of EF, has sued to recover the face amount of 
the policy. The parties agree that the policy did 
not cover death as a result of suicide within two 
years from the date of issue of the policy and that 
EF died within two years from the date of issue. 
Defendant CD contends that EF committed suicide. 
AB claims that EF’s death was accidental, but says 
that even if it was suicidal, the act was done while 
EF was insane, and that AB is therefore entitled to 
recover in any event. 


If EF committed suicide while sane, AB cannot 
recover. If EF’s death was accidental or EF com- 
mitted suicide while insane, AB is entitled to 
recover. CD has the burden of proving that EF’s 
death was the result of suicide rather than the 
result of an accident. If, however, you find that EF 
did in fact commit suicide, AB has the burden of 
proving that EF was insane at the time. 


I will submit two questions for your 
consideration. The first question for you to decide 
is “Did EF commit suicide?” There is a presump- 
tion against suicide, since self-destruction is con- 
trary to general human conduct. In deciding 
whether CD has sustained its burden of proving 
that EF committed suicide, you should consider 
that presumption and the evidence in the case. 
[Here state contentions of the parties/. If the evidence 
supporting a finding of accidental death and the 
evidence supporting a finding of suicide weigh so 
evenly that you are unable to say that there is a 
preponderance on either side, your finding must 
be that death was accidental. You may make a find- 
ing of suicide only if you are satisfied from the ev- 
idence, and taking into consideration the presump- 
tion against suicide, that no conclusion other than 
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suicide may reasonably be drawn. If you find that 
death was accidental, you need not consider the 
second question. If you find that death was sui- 
cidal, the next question you must then decide is 
whether EF was insane at the time of the suicide. 


In deciding whether EF was insane at the time 
of the act which caused (his, her) death, you must 
consider whether as a result of mental disease or 
defect, (he, she) (understood that the act would 
cause (his, her) death, committed it under the 
influence of an impulse that (he, she) lacked the 
mental capacity to resist). Every person is pre- 
sumed sane, since sanity is the normal condition 
of people; and proof that EF committed suicide, if 
you find that fact proved, does not by itself over- 
come the presumption of sanity, for human experi- 
ence shows that sane people have taken their own 
lives. In deciding whether AB has sustained (his, 
her) burden of proving that EF was insane at the 
time of (his, her) suicidal act, you should consider 
that presumption and the evidence in the case. 
[Here state parties’ contentions]. If the evidence sup- 
porting a finding of insanity and the evidence sup- 
porting a finding of sanity weigh so evenly that 
you are unable to say that there is a preponder- 
ance on either side, your finding must be that EF 
was sane. You may make a finding of insanity only 
if you are satisfied from the evidence and taking 
into consideration the presumption of sanity, that 
no conclusion other than insanity can reasonably 
be drawn. 


If you find that as a result of mental disease or 
defect, EF (did not understand that (his, her) act 
would cause death, committed suicide under the 
influence of an impulse that (he, she) was unable 
to resist), your finding will be that EF committed 
suicide while insane. If you find that EF under- 
stood that death would follow (his, her) action and 
that (he, she) did not commit the act under the 
influence of an impulse that (he, she) lacked the 
mental capacity to resist, your finding will be that 
EF committed suicide while sane. 
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Based upon Insurance Law § 3203(b)(1)(B) as to life policies, 
§ 4510(b)(1)(D) as to fraternal benefit certificates and upon Schelberger 
v Eastern Sav. Bank, 60 NY2d 506, 470 NYS2d 548, 458 NE2d 1225 
(1988) (citing PJD; Franklin v John Hancock Mut. Life Ins. Co., 298 NY 
81, 80 NE2d 746 (1948); Meacham v New York State Mut. Ben. Ass’n, 
120 NY 237, 24 NE 283 (1890); Newton v Mutual Ben. Life Ins. Co., 76 
NY 426 (1879); Van Zandt v Mutual Ben. Life Ins. Co., 55 NY 169 (1873); 
Strasberg v Equitable Life Assur. Soc. of U.S., 281 App Div 9, 117 
NYS2d 236 (1st Dept 1952); and see generally Broun v Equitable Life 
Assur. Soc. of U.S., 69 NY2d 675, 512 NYS2d 12, 504 NE2d 379 (1986); 
10 Couch, Insurance (3d Ed), §§ 140.90—-140.92; 70 NYJur2d Insurance, 
§§ 1407-1413. The language of the third and fourth paragraphs of the 
pattern charge concerning the presumption against suicide and in favor 
of sanity is drawn from PJI 1:63.2 and its comment, to which reference 
is made for supporting authorities. In many cases a charge on 
circumstantial evidence will also be necessary, see PJI 1:70. The pat- 
tern charge assumes that there is sufficient evidence of insanity to take 
the issue to the jury; if not, that portion of the charge must be omitted. 
The pattern charge deals with an action for the face amount of the 
policy; where the action is for additional benefits by reason of accidental 
death, it must be modified, see infra this comment. It assumes, also, 
that proper proof of death has been filed. Since the burden of proof on 
one issue is upon plaintiff and the other is on defendant, the first 
paragraph of PJI 1:60 rather than PJI 1:23 should be used in charging 
on the meaning of burden of proof. 


Absent an express provision concerning suicide in the policy, (a) 
suicide was held to bar recovery under an exclusion of death in violation 
of law, because though not a crime under the former Penal Law it was 
“a grave public wrong” and, therefore, illegal, Shipman v Protected 
Home Circle, 174 NY 398, 67 NE 83 (1903), but query, whether under 
the present Penal Law the result would be the same, see Penal Law 
§§ 120.30, 120.35, 125.15, 125.25, (b) the policy will be voided for fraud 
when it appears that insured took out the policy with the intention of 
raising money to pay off his debts by committing suicide, Smith v 
National Ben. Soc., 123 NY 85, 25 NE 197 (1890), and (c) the law will 
imply as against the insured’s estate or a beneficiary whose rights have 
not vested, a condition that insured will not while sane commit suicide, 
Shipman v Protected Home Circle; supra; Weber v Supreme Tent of 
Knights of Maccabees of the World, 172 NY 490, 65 NE 258 (1902); see 
Fanti v Travelers Ins. Co., 264 App Div 724, 34 NYS2d 34 (2d Dept 
1942), affd, 290 NY 782, 50 NE2d 107 (1943). The revocable beneficiary 
of a fraternal benefit certificate cannot obtain vested rights, Insurance 
Law § 4508(a), Shipman v Protected Home Circle, supra, but the holder 
of vested rights in a life or industrial policy issued by a stock or mutual 
company is not affected by insured’s breach of the implied condition, 
Fitch v American Popular Life Ins. Co., 59 NY 557 (1875); see Shipman 
v Protected Home Circle, supra; Smith v Metropolitan Life Ins. Co., 125 
Misc 670, 211 NYS 755 (AppT 1925), and, of course, even against 
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insured’s estate or a beneficiary without vested rights, suicide while 
insane is outside the implied condition and will not avoid the policy, 
Weber v Supreme Tent of Knights of Maccabees of the World, supra. 


When the policy coverage excludes death by insured’s own hand, or 
simply excludes “suicide”, recovery on the policy is barred by suicide 
while sane but not while insane, Franklin v John Hancock Mut. Life 
Ins. Co., 298 NY 81, 80 NE2d 746 (1948); Breasted v Farmers’ Loan & 
Trust Co., 8 NY 299 (1853). However, a provision excluding “suicide, 
sane or insane” is, except as statute otherwise provides, valid, Weber v 
Supreme Tent of Knights of Maccabees of the World, 172 NY 490, 65 
NE 258 (1902); De Gogorza v Knickerbocker Life Ins. Co., 65 NY 232 
(1875); see Mauch v Supreme Tribe of Ben Hur, 100 App Div 49, 91 
NYS 367 (4th Dept 1904), affd, 184 NY 527, 76 NE 1100 (1906), and 
under such a provision “any and every insane self-killing by the insured 
will avoid the policy”, Franklin v John Hancock Mut. Life Ins. Co., 
supra; De Gogorza v Knickerbocker Life Ins. Co., supra. Since, however, 
the legislature in enacting Insurance Law former § 155(2), now 
§ 3203(b)(1)(B) and former § 458(2), now § 4510(b)(1)(D), validated only 
a “suicide” and not a “suicide, sane or insane” provision, the latter will 
not prevent recovery of the face amount of the policy in the case of a 
suicide when the insured is insane (though not as to accidental death 
benefits, see infra), Franklin v John Hancock Mut. Life Ins. Co., supra; 
see Strasberg v Equitable Life Assur. Soc. of U.S., 281 App Div 9, 117 
NYS2d 236 (1st Dept 1952). 


The burden of proving suicide is on the insurer, Benard v Protected 
Home Circle, 161 App Div 59, 146 NYS 232 (4th Dept 1914); see Wellisch 
v John Hancock Mut. Life Ins. Co., 298 NY 178, 56 NE2d 540 (1944); 
Martorella v Prudential Ins. Co. of America, 268 NY 586, 198 NE 417 
(1935). The insurer has the burden of proving suicide by clearly 
establishing such facts as will exclude any reasonable hypothesis of ac- 
cidental death, Wellisch v John Hancock Mut. Life. Ins. Co., supra. 
However, the burden of proving insanity is upon the plaintiff, Weed v 
Mutual Ben. Life Ins. Co., 70 NY 561 (1877); Strasberg v Equitable Life 
Assur. Soc. of U.S., 281 App Div 9, 117 NYS2d 236 (1st Dept 1952), san- 
ity being presumed and suicide alone being insufficient to overcome the 
presumption of sanity, Shipman v Protected Home Circle, 174 NY 398, 
67 NE 83 (1903); Weed v Mutual Ben. Life Ins. Co., supra; Strasberg v 
Equitable Life Assurance Soc. of U.S., supra. As to the effect of the 
presumptions against suicide and in favor of sanity, see PJI 1:63.2 and 
related comment. 


Generally, whether the insured’s death was suicidal or accidental is 
a question for the jury, Green v William Penn Life Ins. Co. of New York, 
12 NY3d 342, 879 NYS2d 822, 907 NE2d 700 (2009); Broun v Equitable 
Life Assur. Soc. of U.S., 69 NY2d 675, 512 NYS2d 12, 504 NE2d 379 
(1986); Wellisch v John Hancock Mut. Life Ins. Co., 293 NY 178, 56 
NE2d 540 (1944); see Ceroni v Metropolitan Life Ins. Co., 241 App Div 
690, 269 NYS 74 (2d Dept 1934); Benard v Protected Home Circle, 161 
App Div 59, 146 NYS 232 (4th Dept 1914), as is whether the insured 
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was sane at the time he or she committed suicide, see Meacham v New 
York State Mut. Ben. Ass’n, 120 NY 237, 24 NE 283 (1890); Newton v 
Mutual Ben. Life Ins. Co., 76 NY 426 (1879). Where the evidence 
permits an inference either of suicide or of accidental death the finding 
must be that death was accidental, Schelberger v Eastern Sav. Bank, 
60 NY2d 506, 470 NYS2d 548, 458 NE2d 1225 (1983); Begley v 
Prudential Ins. Co. of America, 1 NY2d 530, 154 NYS2d 866, 136 NE2d 
839 (1956); Wellisch v John Hancock Mut. Life Ins., Co., supra. 


The time period (usually two years) of the suicide clause runs from 
the date of issue of the policy, not from the earlier commencement of 
the policy year, Insurance Law §§ 3203(b)(1)(B), 4510(b)(1)(D); Forrest v 
Mutual Ben. Life Ins. Co., 275 App Div 939, 89 NYS2d 488 (2d Dept 
1949), nor from the date of the binder purchased prior to issuance of the 
policy, Springer v Allstate Life Ins. Co. of New York, 94 NY2d 645, 710 
NYS2d 298, 731 NE2d 1106 (2000). Renewal under a policy option does 
not begin a new period, Massachusetts Mut. Life Ins. Co. v Thacher, 15 
AD2d 242, 222 NYS2d 339 (1st Dept 1961), aff'd, 11 NY2d 923, 228 
NYS2d 674, 183 NE2d 79 (1962), except when the old policy is sur- 
rendered and a new original policy is issued, Gans v Aetna Life Ins. Co. 
of Hartford, Conn., 214 NY 326, 108 NE 443 (1915). The incontest- 
ability clause, although it also includes a time period, is separate and 
does not preclude a suicide defense, Wechsler v New York Life Ins. Co., 
147 Misc 8, 262 NYS 196 (Sup 1931), affd without opinion, 235 App Div 
780, 255 NYS 1020 (1st Dept 1932). 


Accidental death benefits are not covered by Insurance Law 
§ 3203(b)(1)(B), § 3203(d)(1) expressly excluding from its compass “ad- 
ditional benefits in the event of accidental death”, see Strassberg v 
Equitable Life Assur. Soc. of U.S., 196 Misc 387, 91 NYS2d 903 (Sup 
1949). Insurance Law § 4510(b)(4) contains a similar provision. Thus, in 
both life insurance policies and fraternal society certificates, a “suicide, 
sane or insane” clause is valid with regard to accidental death benefits, 
Strassberg v Equitable Life Assur. Soc. of U.S., supra. In an action for 
such benefits, sanity will not be a question for the jury. The burden of 
proving accidental death is on the insured, and the burden of proving 
suicide is on the insurer, Plotkin v Disability and Cas. Inter-Insurance 
Exchange, 27 AD2d 719, 277 NYS2d 464 (1st Dept 1967). For a charge 
defining accidental death, see PJI 4:56. 
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(4) Liasitity Po.icy 


(a) UntnsureD Motorist ENDORSEMENT 


PJI 4:65. Contracts—Insurance—Liability Policy— 
Uninsured Motorist Endorsement 


Under the Insurance Law and the provisions 
of the insurance policy issued by CD insurance 
company to AB, any person insured by that policy 
who is injured by an (uninsured, unidentified) car 
may recover from the insurance company for (his, 
her) injuries up to $25,000 upon proof that the 
operator of the (uninsured, unidentified) car was 
negligent. Under the terms of the policy, questions 
of negligence and the amount of the recovery are 
decided by arbitration and are therefore not 
before you. However, before an injured person can 
proceed with arbitration, (he, she) must establish 
certain preliminary facts. It is for you to decide 
whether those preliminary facts have been 
established. 


The parties agree that AB is an insured person 
within the definition of the policy. AB claims that 
(he, she) was injured by an unidentified car that 
left the scene of the accident. AB must prove three 
facts: first, that the identity of the owner and the 
operator of the car that injured AB could not be 
learned; second, that there was physical contact 
between the unidentified car and (AB, a car (in, 
upon, into, from) which AB was (riding, standing, 
entering, exiting)); and third, that AB or someone 
on (his, her) behalf reported the accident (within 
twenty-four hours, as soon as reasonably possible) 
to (the police, a peace officer, a judicial officer, the 
Commissioner of Motor Vehicles). AB has the 
burden of proof on each of those three questions. I 
will be providing you with a special verdict sheet 
for you to record your decisions on these questions. 


On the first issue, the question you must an- 
swer is in two parts. The first part is: Has AB found 
out who the operator or the owner of the other car 
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was? If your answer to that is “Yes”, you need not 
answer the second part. If your answer to the first 
part is “No”, then you must answer the second 
part, which is: Were AB’s efforts to find out who 
the owner and the operator of the other car was 
reasonable under all the circumstances? AB claims 
that /state AB’s reasons for not ascertaining the identity 
of operator or owner of other car./ If you find that AB’s 
conduct was reasonable under all the circum- 
stances, your answer to the second part will be 
“Yes” and you will proceed to the second question. 
If you find that AB’s conduct was not reasonable 
under all the circumstances, your answer to the 
second part will be “No” and you will proceed no 
further. 


On the second issue, the question you must 
answer is: Was there physical contact between (the 
unidentified car, an integral part of the unidenti- 
fied car) and (AB, a car (in, upon, into, from) which 
AB was (riding, standing, entering, exiting))? If 
you find that there was no such physical contact, 
your answer to the question will be “No” and you 
will proceed no further. If you find that there was 
such physical contact, your answer to the question 
will be “Yes” and you will proceed to the third 
question. 


On the third issue, AB admits that report was 
not given within twenty-four hours but was given 
about (/state number, as:—/ forty-two) hours after 
the accident. The question you must answer, 
therefore, is: Did (AB, someone on AB’s behalf) 
report the accident to (the police, a peace officer, a 
judicial officer, the Commissioner of Motor Ve- 
hicles) as soon as reasonably possible? AB claims 
(/state AB’s reason for delay]. If you find that AB’s 
report of the accident was made within a reason- 
able time after the accident, your answer to the 
question will be “Yes”. If you find that AB’s report 
of the accident was not made within a reasonable 
time after the accident under all the circum- 
stances, your answer to the question will be “No”. 


CoNTRACTS PJI 4:65 


Comment 


Based on Insurance Law 8§ 3420(f)(1) and 5217; 11 NYCRR Part 
60; New York Supplementary Uninsured/Underinsured Motorists 
Endorsement (contained in 11 NYCRR § 60-2.3); Riemenschneider v 
Motor Vehicle Acc. Indemnification Corp., 20 NY2d 547, 285 NYS2d 
593, 232 NE2d 630 (1967); Motor Vehicle Acc. Indemnification Corp. v 
Eisenberg, 18 NY2d 1, 271 NYS2d 641, 218 NE2d 524 (1966); Powers v 
Continental Ins. Co., 29 AD2d 1041, 289 NYS2d 467 (3d Dept 1968); 
Kavrecich v Motor Vehicle Acc. Indemnification Corp., 22 AD2d 661, 
253 NYS2d 433 (1st Dept 1964); Motor Vehicle Acc. Indemnification 
Corp. v Gianni, 53 Misc2d 1064, 280 NYS2d 808 (Sup 1965), aff'd, 28 
AD2d 826, 282 NYS2d 717 (4th Dept 1967); see generally 70 NYJur2d 
Insurance §§ 1705-1771; 12A Couch, Insurance (2d Ed) §§ 45:616 et 
seq. The pattern charge is based on a “hit and run” fact pattern and is 
only one of many issues triable by a jury in uninsured motorist matters. 
Others, discussed in the Comment below, will require substantial 
modification of the pattern charge. Although an answer adverse to re- 
spondent on any one of the three issues presented in the pattern charge 
will preclude arbitration, the charge instructs the jury to answer all 
three questions, so as to obviate the necessity for a retrial should an ap- 
peal result in reversal as to fewer than all the questions. The charge as- 
sumes that no report of the accident was made within twenty-four hours 
and that the report was made to the police. If there is a fact issue on ei- 
ther question, the charge must be modified accordingly. 


A claim by an insurer seeking a declaratory judgment that it was 
not obligated to provide uninsured or underinsured motorist benefits is 


a legal claim giving rise to a right to a jury trial, State Farm Mut. Auto. 
Ins. Co. v Sparacio, 25 AD38d 777, 809 NYS2d 151 (2d Dept 2006). 


The Insurance Law provides protection for two categories of injured 
parties: “insured” persons and “qualified” persons. Insurance Law 
§ 3420(f)(1) covers “insured” persons and requires every automobile li- 
ability insurance policy to provide coverage of $25,000 for injury and 
$50,000 for death as damages caused by an owner or operator of an un- 
insured motor vehicle or by an unidentified motor vehicle which leaves 
the scene of an accident. This mandated coverage is set forth in an 
Endorsement, referred to as the New York Supplementary Uninsured/ 
Underinsured Motorists Endorsement, attached to the policy, which 
covers insured persons, defined as the named insured, members of the 
insured’s family living in the same household, and any passenger in a 
motor vehicle insured under the policy or driven by the insured or the 
insured’s spouse. Insurance Law § 3420(f) specifically provides that any 
policy not containing the mandated coverage will be construed “as if 
such provisions were embodied therein.” The purpose of Insurance Law 
§ 3420(f) is to help effectuate the scheme of compulsory automobile li- 
ability insurance by providing coverage to insured persons who suffer 
automobile accident injuries caused by financially irresponsible motor- 
ists, Country-Wide Ins. Co. v Wagoner, 45 NY2d 581, 412 NYS2d 106, 
384 NE2d 653 (1978); Nationwide Mut. Ins. Co. v Riccadulli, 183 AD2d 
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111, 589 NYS2d 356 (2d Dept 1992). The pattern charge involves a 
claim by an “insured” person pursuant to Insurance Law § 3420(f). 


A person who does not qualify as an “insured” is protected as a 
“qualified” person when injured by an uninsured or unidentified driver 
pursuant to Article 52 of the Insurance Law. Insurance Law § 5202(b) 
defines “qualified” person as a) “a resident of this state, other than an 
insured or the owner of an uninsured motor vehicle,” or b) a resident of 
another state or foreign country “in which recourse is afforded, to 
residents of this state, of substantially similar character to that provided 
for by this article.” The statute explicitly excludes the operator of or 
passenger on a snowmobile, Insurance Law § 5202(b). The purpose of 
Article 52 is to provide persons injured by uninsured or unidentified 
motor vehicles a fund, through the creation of the Motor Vehicle Ac- 
cident Indemnification Corporation (MVAIC), from which they can seek 
compensation for their injuries, Insurance Law § 5201; see Lloyd v 
Motor Vehicle Acc. Indemnification Corp., 283 NY2d 478, 297 NYS2d 
563, 245 NE2d 216 (1969); Archer v Motor Vehicle Acc. Indemnification 
Corp., 118 AD3d 5, 985 NYS2d 96 (2d Dept 2014). 


This comment deals primarily with the New York Endorsement. 
Paragraph 12 of the Endorsement provides for arbitration but is manda- 
tory only with respect to policies providing the minimum coverage 
required by statute. Where the insured purchases supplemental cover- 
age, both claimant and the insurer are entitled to demand a trial de 
novo of all issues if an arbitration award is made which exceeds the 
statutory minimum coverage, Reichel v Government Employees Ins. 
Co., 66 NY2d 1000, 499 NYS2d 385, 489 NE2d 1287 (1985). The arbitra- 
tion provision covers only the issues of fault and damages; threshold is- 
sues including whether claimant is within the coverage of the policy, 
whether claimant is an “insured” person, and whether claimant has 
complied with conditions precedent are determined in court, not in 
arbitration, see Rowell v Utica Mut. Ins. Co., 77 NY2d 636, 569 NYS2d 
399, 571 NE2d 707 (1991); DeLuca v Motor Vehicle Acc. Indemnifica- 
tion Corp., 17 NY2d 76, 268 NYS2d 289, 215 NE2d 482 (1966); Motor 
Vehicle Acc. Indem. Corp. v Malone, 16 NY2d 1027, 265 NYS2d 906, 
213 NE2d 316 (1965); Rosenbaum v American Sur. Co. of New York, 11 
NY2d 310, 229 NYS2d 375, 183 NE2d 667 (1962); Allstate Ins. Co. v 
Jacobs, 85 AD2d 542, 444 NYS2d 665 (1st Dept 1981); Frame v Ameri- 
can Motorists Ins. Co., 31 AD2d 872, 297 NYS2d 247 (8d Dept 1969), 
mod, 32 AD2d 572, 300 NYS2d 542 (3d Dept 1969); and see Annot: 29 
ALR3d 328. To obtain a stay of arbitration, the insurer must proffer ev- 
idence demonstrating the existence of a factual dispute concerning a 
threshold issue, Insurance Co. of North America v Lyman, 148 AD2d 
456, 538 NYS2d 829 (2d Dept 1989); Matter of Commercial Union Ins. 
Companies (Pouncy), 120 AD2d 382, 502 NYS2d 22 (1st Dept 1986) 120 
AD2d 382, 502 NYS2d 22 (1st Dept 1986); see State Farm Mut. Auto. 
Ins. Co. v Youngblood, 270 AD2d 493, 705 NYS2d 619 (2d Dept 2000). 
The application to stay arbitration must be made within twenty days 
pursuant to CPLR 7503(c), which operates as a period of limitation that 
generally may not be waived or extended, Hartford Ins. Co. v Martin, 
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16 AD3d 149, 791 NYS2d 83 (1st Dept 2005); see AIU Ins. Co. v 
Orellana, 18 AD3d 652, 795 NYS2d 653 (2d Dept 2005) (issue of whether 
or not there was physical contact must be asserted within twenty day 
time limit of CPLR 7503(c)). However, the 20-day period was not 
enforced where the insured did not disclose to her insurer the fact that 
she had reached a settlement with the tortfeasor without the consent or 
knowledge of her insurer in violation of the Supplemental Uninsured/ 
Underinsured Motorist endorsement, the insurer did not discover these 
facts until after the 20-day period expired, and the insurer promptly 
filed its petition to stay arbitration upon learning these facts, MetLife 
Auto & Home v Zampino, 65 AD3d 1151, 886 NYS2d 697 (2d Dept 2009). 


The burden of proving status as an insured and compliance with 
the conditions precedent to arbitration is on the insured, Lloyd v Motor 
Vehicle Acc. Indemnification Corp., 27 AD2d 396, 279 NYS2d 593 (1st 
Dept 1967), affd, 23 NY2d 478, 297 NYS2d 563, 245 NE2d 216 (1969); 
McCarthy v Motor Vehicle Acc. Indemnification Corp., 16 AD2d 35, 224 
NYS2d 909 (4th Dept 1962), aff'd, 12 NY2d 922, 238 NYS2d 101, 188 
NE2d 405 (1963); Motor Vehicle Acc. Indemnification Corp. v Mahoney, 
46 Misc2d 3, 258 NYS2d 801 (Sup 1965), aff'd, 25 AD2d 821, 270 NYS2d 
381 (2d Dept 1966); see White v Motor Vehicle Acc. Indemnification 
Corp., 39 Misc2d 678, 241 NYS2d 566 (Sup 1963). 


Many threshold issues are for the court, since they involve only in- 
terpretation of the endorsement or of law. For example, a livery exclu- 
sion in an uninsured motor vehicle endorsement is contrary to the 
purpose underlying New York’s compulsory uninsured motor vehicle 
statutes and is thus unenforceable, Matter of Liberty Mut. Ins. Co. 
(Hogan), 82 NY2d 57, 603 NYS2d 409, 623 NE2d 536 (1993). Other 
threshold issues for the court are: (1) what damage is recoverable, 
inasmuch as the Endorsement covers only “bodily injury or death” and 
not property damage, Insurance Law § 3420(f)(1); and (2) what is a “mo- 
tor vehicle” within the meaning of Insurance Law § 3420. 


Any vehicle that is operable constitutes a “motor vehicle” for the 
purpose of applying Insurance Law § 3420, Hall v Royal Indem. Ins. 
Co., 34 AD2d 1090, 313 NYS2d 76 (4th Dept 1970). Examples of “motor 
vehicles” include: a motorcycle, Country-Wide Ins. Co. v Wagoner, 45 
NY2d 581, 412 NYS2d 106, 384 NE2d 653 (1978); Askey v General Acc. 
Fire & Life Assur. Corp., 30 AD2d 632, 290 NYS2d 759 (4th Dept 1968), 
aff'd, 24 NY2d 937, 302 NYS2d 576, 250 NE2d 65 (1969); see Jefferson 
Ins. Co. of New York v Gove, 173 AD2d 541, 570 NYS2d 140 (2d Dept 
1991); a motor scooter, Early v Motor Vehicle Acc. Indemnification Corp., 
32 AD2d 1042, 303 NYS2d 709 (2d Dept 1969); and a bicycle powered 
by a lawn mower gasoline engine, Lalomia v Bankers & Shippers Ins. 
Co., 35 AD2d 114, 312 NYS2d 1018 (2d Dept 1970), aff'd, 31 NY2d 830, 
339 NYS2d 680, 291 NE2d 724 (1972). Police vehicles do not qualify as 
“motor vehicles” and, therefore, automobile insurance policies are not 
required to provide either uninsured/underinsured motorist coverage 
under Insurance Law § 3420(f)(1) or supplementary uninsured/ 
underinsured motorist (SUM) coverage under Insurance Law 


473 


PJI 4:65 PaTTERN JURY INSTRUCTIONS 


§ 3420(f)(2)(A), State Farm Mut. Auto. Ins. Co. v Fitzgerald, 25 NY3d 
799, 16 NYS3d 796, 38 NE3d 325 (2015); State Farm Mut. Auto. Ins. 
Co. v Amato, 72 NY2d 288, 532 NYS2d 239, 528 NE2d 162 (1988). As to 
All Terrain Vehicles (ATV), compare Nationwide Mut. Ins. Co. v 
Riccadulli, 183 AD2d 111, 589 NYS2d 356 (2d Dept 1992) and Harper v 
Lumbermens Mut. Cas. Co., 174 AD2d 1031, 572 NYS2d 195 (4th Dept 
1991). 


While Insurance Law § 3420 refers to accidents “occurring in this 
state,” see Sentry Ins. Co. v Amsel, 36 NY2d 291, 367 NYS2d 480, 327 
NE2d 635 (1975), the Court of Appeals, in American Transit Ins. Co. v 
Abdelghany, 80 NY2d 162, 589 NYS2d 842, 603 NE2d 947 (1992), 
distinguished Sentry Ins. Co. v Amsel, supra, and held that New York 
Insurance Law § 5103 and 11 NYCRR § 60-1.1(e) require every New 
York automobile insurance policy to provide the minimum uninsured 
motorist coverage mandated by the law of another state when the 
insured automobile is involved in an accident in that state; see Smith v 
Nationwide Mut. Ins. Co., 181 AD2d 342, 585 NYS2d 899 (4th Dept 
1992) (Canadian province’s mandatory minimum uninsured motorist 
limits govern a first party claim asserted by New York insureds regard- 
ing an accident occurring in Canada), mod, 211 AD2d 177, 626 NYS2d 
619 (4th Dept 1995) Gnsured entitled to higher amount of benefits avail- 
able under insured’s policy or under minimum limits provided by law of 
jurisdiction where accident occurred); see also Dempsey v Consumers 
Distributing Co., Ltd., 188 AD2d 509, 591 NYS2d 432 (2d Dept 1992) 
(New York policy must provide both minimum amount and kind of 
coverage required by another state while vehicle used in that state). 
Policies issued out of state that meet the minimum financial security 
requirements of Insurance Law § 5107 are not subject to mandatory 
arbitration, State Farm Mut. Auto. Ins. Co. v Torcivia, 277 AD2d 321, 
715 NYS2d 75 (2d Dept 2000). With respect to the measure of damages, 
an individual insured under a New York automobile policy who is 
injured in an accident in another jurisdiction should be placed in no bet- 
ter or worse position than he or should would have been in had the 
tortfeasor been fully insured, Matter of Erie Ins. Co. (Boss), 84 AD3d 
1722, 922 NYS2d 710 (4th Dept 2011). Thus, a person insured under a 
New York policy who was injured in Massachusetts was not entitled to 
the benefit of New York’s more favorable “pure” comparative negligence 
rule rather than Massachusetts’ modified comparative negligence rule, 
id. 

The New York Endorsement does not apply if the insured or person 
entitled to payment settles any lawsuit, without the written consent of 
the company, against any person or organization that may be legally li- 
able, Exclusion 1 of the Endorsement, see State Farm Fire and Cas. Co. 
v Zyburo, 215 AD2d 566, 626 NYS2d 847 (2d Dept 1995); Annot: 18 
ALR4th 249; 24 ALR4th 1024. Further, non-stacking provisions are en- 
forceable, Matter of State Farm Mut. Auto. Ins. Co. (Hill), 213 AD2d 
976, 625 NYS2d 387 (4th Dept 1995). 


Other threshold issues that must be resolved before arbitration, 
that may present jury questions include: 
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1. Was the claimant an insured person? 


As described above, Paragraph I(a) of the Endorsement defines 
“insured” to mean (1) the named insured and, while residents of the 
same household, the named insured’s spouse and the relatives of either; 
(2) any other person while occupying (i) a motor vehicle insured under 
the policy or (ii) any other motor vehicle while being operated by the 
insured or the insured’s spouse; and (3) derivative claims described as 
“any person, with respect to damages such person is entitled to recover, 
because of bodily injury to which this endorsement applies sustained by 
an insured under (1) or (2) above.” 


As a matter of law, one who has left one vehicle to enter a second 
and is struck by yet a third vehicle is an “occupant” of neither the first 
nor second vehicle and therefore is not an “insured” within Insurance 
Law § 3420, Rice v Allstate Ins. Co., 32 NY2d 6, 342 NYS2d 845, 295 
NE2d 647 (1973); see Travelers Property Cas. Co. v Landau, 27 AD3d 
477, 811 NYS2d 427 (2d Dept 2006) (claimant who had exited from his 
parked car and was struck by another vehicle while preparing to re- 
enter his car was not “occupying” his car when accident occurred); Coregis 
Ins. Company v McQuade, 7 AD3d 794, 779 NYS2d 497 (2d Dept 2004) 
(sanitation worker was not an “occupant” when he was injured while 
standing on the curb waiting for his sanitation truck to return); Matter 
of Martinez, 295 AD2d 277, 744 NYS2d 176 (1st Dept 2002). However, a 
person who is occupying the car with the owner’s permission is an 
insured as a matter of law when injured while attempting to prevent its 
theft, Rowell v Utica Mut. Ins. Co., 77 NY2d 636, 569 NYS2d 399, 571 
NE2d 707 (1991). A car in the possession of a thief is an uninsured ve- 
hicle, Rowell v Utica Mut. Ins. Co., supra; American Transit Ins. Co. v 
Baez, 278 AD2d 45, 717 NYS2d 169 (1st Dept 2000). As a matter of law, 
a person is a resident of a household although temporarily absent at- 
tending an educational institution or in military service, Appleton v 
Merchants Mut. Ins. Co., 16 AD2d 361, 228 NYS2d 442 (4th Dept 1962). 
Whether a claimant is a member of the policyholder’s household within 
the meaning of the policy requires an inquiry into the intent of the par- 
ties, Hartford Ins. Co. of Midwest v Casella, 278 AD2d 417, 717 NYS2d 
645 (2d Dept 2000) (sister not a member of policyholder’s household 
where she lived in a separate downstairs apartment in two family house 
and policyholder did not consider her a member of the household). The 
word “relative” includes relations by marriage as well as by blood, 
McGuinness v Motor Vehicle Acc. Indemnification Corp., 18 AD2d 1100, 
239 NYS2d 920 (2d Dept 1963), but there may be an issue of fact 
concerning whether claimant resided together with the policyholder, 
Factory Mut. Liability Ins. Co. of America v Comfort, 37 AD2d 416, 326 
NYS2d 492 (2d Dept 1971); Highsmith v Motor Vehicle Acc. Indemnifica- 
tion Corp., 31 AD2d 424, 298 NYS2d 648 (4th Dept 1969) (citing PJI) 
(as where claimant, the son of the policy holder, is absent without leave 
from the Army); McGuinness v Motor Vehicle Acc. Indemnification 
Corp., supra, or whether permission had been granted to the operator 
by the named insured or spouse. 
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An occupant of an automobile operated without permission is not 
an insured within the definition of the Endorsement unless he or she is 
a member of the insured’s household, Factory Mut. Liability Ins. Co. of 
America v Comfort, 37 AD2d 416, 326 NYS2d 492 (2d Dept 1971); see 
also Royal Indem. Ins. Co. v Anderson, 38 AD2d 603, 328 NYS2d 604 
(2d Dept 1971). If the driver of the vehicle resides with his or her 
parents and the parents’ insurance policy contains the uninsured motor- 
ist endorsement, the driver is “insured” and not entitled to recover 
against MVAIC, Matter of St. John, 105 AD2d 530, 481 NYS2d 787 (3d 
Dept 1984). Where an automobile policy is issued to a corporation, its 
uninsured motorist coverage does not extend to the stockholders’ child 
who was struck by a hit and run driver, Buckner v Motor Vehicle Acc. 
Indemnification Corp., 66 NY2d 211, 495 NYS2d 952, 486 NE2d 810 
(1985); see Hogan v CIGNA Property and Cas. Companies, 216 AD2d 
442, 628 NYS2d 182 (2d Dept 1995) (child resident of group home, oper- 
ated by a not-for-profit corporation, not “insured” under corporation’s 
underinsured motorist policy). In a case involving permission, PJI 2:245 
and PJI 1:63 may be used. 


2. Was there a motor vehicle accident? 


The term “accident” in an uninsured motorist endorsement includes 
an intentional vehicular assault causing injury to an innocent insured, 
State Farm Mut. Auto. Ins. Co. v Langan, 16 NY3d 349, 922 NYS2d 
233, 947 NE2d 124 (2011). An “occurrence” qualifies as an “accident” for 
purposes of the uninsured motorist endorsement if it is “unexpected, 
unusual and unforeseen” from the insured’s perspective, id; Utica Mut. 
Ins. Co. v Burrous, 121 AD3d 910, 994 NYS2d 646 (2d Dept 2014). To 
be distinguished are cases involving coverage under the statutorily 
required MVAIC endorsement, which has been construed as inapplicable 
to intentional vehicular assaults, McCarthy v Motor Vehicle Acc. 
Indemnification Corp., 16 AD2d 35, 224 NYS2d 909 (4th Dept 1962), 
aff'd, 12 NY2d 922, 238 NYS2d 101, 188 NE2d 405 (1963); see State 
Farm Mut. Auto. Ins. Co. v Langan, supra. The distinction is warranted 
because, unlike MVAIC benefits, uninsured motorist benefits are avail- 
able through a policy that the insured selected and pays premiums for; 
in contrast, MVAIC benefits come from a state fund. Further, in Langan, 
the person claiming benefits was an innocent victim rather than a 
tortfeasor. Thus, the public policy against providing coverage for an 
insured’s criminal acts was not implicated, State Farm Mut. Auto. Ins. 
Co. v Langan, supra. 


Uninsured and underinsured coverage is available only when an- 
other motor vehicle is involved and thus does not cover one-vehicle ac- 
cidents, Haley v State Farm Mut. Auto. Ins. Co., 162 AD2d 904, 558 
NYS2d 246 (3d Dept 1990), nor does it cover accidents involving bicycles, 
Matter of General Acc. Ins. Co. (Gladstone), 260 AD2d 855, 687 NYS2d 
830 (8d Dept 1999). A threshold question may be raised as to whether 
the insured’s injuries were proximately caused by an accident arising 
out of the “motor vehicle’s ownership, maintenance or use,” 11 NYCRR 
60-2.3(f); Matter of Farm Family Casualty Ins. Co. (Trapani), 301 AD2d 
740, 753 NYS2d 198 (3d Dept 2003). 
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Insurance Law § 3420(f)(1) uses the phrase “unidentified motor ve- 
hicle which leaves the scene of an accident”, and Insurance Law § 5217, 
although referring in its title to “hit and run” causes of action, refers in 
the body of the section to “a person whose identity is unascertainable.” 
The Endorsement, while including a hit-and-run vehicle in its definition 
of uninsured motor vehicle, does not limit recovery to “hit and run” situ- 
ations but refers more broadly to situations where neither the owner 
nor driver can be identified, Endorsement, Paragraph I(c)(2), see Riemen- 
schneider v Motor Vehicle Acc. Indemnification Corp., 20 NY2d 547, 285 
NYS2d 593, 232 NE2d 630 (1967); Matter of Country Wide Ins. Co. 
(Russo), 201 AD2d 368, 607 NYS2d 648 (1st Dept 1994). The burden of 
proof that the accident was caused by a “hit and run” vehicle is upon 
the claimant, Travelers Ins. Co. v Lombardo, 30 AD2d 1047, 295 NYS2d 
251 (4th Dept 1968). 


a. Physical Contact 


Insurance Law § 3420(f)(3) requires “physical contact of the motor 
vehicle causing the injury with the insured person or with a motor vehi- 
cle which the insured person was occupying (meaning in or upon or 
entering into or alighting from) at the time of the accident.” Insurance 
Law § 5217 contains the same requirement and definition of physical 
contact except that it substitutes the words “qualified person” for 
“insured person.” Physical contact occurs within the meaning of the 
statutes when the accident originates in a collision with an unidentified 
vehicle, or an integral part of an unidentified vehicle, although the 
contact need not be direct, Allstate Ins. Co. v Killakey, 78 NY2d 325, 
574 NYS2d 927, 580 NE2d 399 (1991); see State Farm Mut. Auto. Ins. 
Co. v Johnson, 287 AD2d 640, 732 NYS2d 21 (2d Dept 2001) Gin multiple 
car collision, direct contact between claimant’s vehicle and uninsured 
vehicle not required). 


Cases finding the requisite physical contact include Allstate Ins. 
Co. v Killakey, 78 NY2d 325, 574 NYS2d 927, 580 NE2d 399 (1991) (tire 
and rim from unidentified vehicle struck windshield of decedent’s car); 
Motor Vehicle Acc. Indemnification Corp. v Eisenberg, 18 NY2d 1, 271 
NYS2d 641, 218 NE2d 524 (1966) (car struck by hit-and-run vehicle 
propelled into claimant); Matter of Nationwide Ins. Co. (Bellreng), 288 
AD2d 925, 732 NYS2d 822 (4th Dept 2001) (taxicab made contact with 
hose which claimant was using, pulling claimant into utility pole); Aetna 
Cas. & Sur. Co. v Loy, 108 AD2d 709, 485 NYS2d 1018 (1st Dept 1985) 
(wooden object propelled into claimant either by car or by traffic cone 
that car initially struck). When only a part of the vehicle is involved, 
the claimant must prove that the detached part, in an unbroken chain 
of events, caused the accident, Allstate Ins. Co. v Killakey, supra. 


Cases finding the requisite physical contact lacking include 
Countrywide Ins. Co. v Colon, 279 AD2d 427, 720 NYS2d 71 (1st Dept 
2001) (no physical contact where plaintiffs car was allegedly cut off by 
another vehicle causing plaintiff to lose control of the car which struck 
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a building); Government Employees Ins. Co. (Geico) v Yarmoluk, 262 
AD2d 561, 692 NYS2d 433 (2d Dept 1999) (no physical contact where 
plaintiffs car hit a muffler in absence of anyone observing the muffler 
fall off a car or any evidence establishing how long muffler had been on 
roadway); Matter of General Acc. Ins. Co. (Gladstone), 260 AD2d 855, 
687 NYS2d 830 (3d Dept 1999) (no collision where plaintiff was riding a 
bicycle on the shoulder of a highway and a tractor-trailer passed so 
close as to graze plaintiffs portfolio that was strapped to the bicycle’s 
rear carrier, causing plaintiff to lose control of the bicycle and fall). The 
physical contact requirement is not met when snow and ice fall from a 
passing vehicle and strike plaintiffs vehicle, Smith v Great Am. Ins. 
Co., 29 NY2d 116, 324 NYS2d 15, 272 NE2d 528 (1971), because snow 
and ice are not integral parts of the vehicle and contact between them 
and a claimant’s vehicle does not constitute a collision between the two, 
see Allstate Ins. Co. v Killakey, 78 NY2d 325, 574 NYS2d 927, 580 
NE2d 399 (1991); see also Federal Ins. Co. v Luhmann, 229 AD2d 438, 
645 NYS2d 86 (2d Dept 1996) (no physical contact where unidentified 
vehicle allegedly cut off police car, causing police car to strike plaintiffs 
car, propelling it into unoccupied parked vehicle); Matter of Insurance 
Co. of North America (Carrozo), 203 AD2d 210, 611 NYS2d 171 (1st 
Dept 1994) (no physical contact within meaning of Insurance Law § 5217 
when evidence did not establish that metal gear box that was propelled 
into insured’s vehicle was an integral part of the unidentified vehicle); 
Eagle Ins. Co. v Watanabe, 171 AD2d 451, 567 NYS2d 34 (1st Dept 
1991) (no “hit and run” where metal plate struck by passing car bounced 
and struck plaintiff). 


With respect to physical contact, it should be noted additionally (a) 
that when claimant’s evidence is uncontradicted, a judgment should be 
granted in favor of the claimant on the issue, Matter of Motor Vehicle 
Acc. Indemnification Corp. (Landau), 20 AD2d 699, 247 NYS2d 175 (1st 
Dept 1964); (b) it is immaterial that the report to the police makes no 
reference to physical contact, Motor Vehicle Acc. Indemnification Corp. 
v Lupo, 18 AD2d 717, 236 NYS2d 464 (2d Dept 1962), affd, 13 NY2d 
1017, 245 NYS2d 596, 195 NE2d 307 (1963); Aetna Cas. & Sur. Co. v 
Laing, 173 AD2d 610, 570 NYS2d 190 (2d Dept 1991); Aetna Cas. & 
Sur. Co. v Stone, 170 AD2d 599, 566 NYS2d 374 (2d Dept 1991); Empire 
Mut. Ins. Co. v Zelin, 120 AD2d 365, 502 NYS2d 20 (1st Dept 1986), or 
fails to identify the accident as “hit and run,” Aetna Cas. & Sur. Co. v 
Laing, supra; Boxill v Motor Vehicle Acc. Indemnification Corp., 33 
AD2d 13, 304 NYS2d 633 (1st Dept 1969); Hanavan v Motor Vehicle 
Acc. Indemnification Corp., 33 AD2d 1100, 308 NYS2d 114 (4th Dept 
1970); (c) on conflicting evidence the question is for the jury, Application 
of Motor Vehicle Acc. Indemnification Corp., 11 NY2d 995, 229 NYS2d 
745, 183 NE2d 758 (1962); State Farm Mut. Auto. Ins. Co. v Johnson, 
287 AD2d 640, 732 NYS2d 21 (2d Dept 2001); Dawson v Majka, 33 
AD2d 530, 314 NYS2d 306 (4th Dept 1969); Motor Vehicle Acc. 
Indemnification Corp. v McKelvey, 21 AD2d 685, 250 NYS2d 626 (2d 
Dept 1964); see Utica Mut. Ins. Co. v Leconte, 3 AD8d 534, 770 NYS2d 
750 (2d Dept 2004). 


The New Jersey uninsured motorist endorsement does not include 
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a physical contact requirement. A conflict in the cases as to whether 
physical contact need be shown when a New York registered vehicle is 
involved in an accident while being operated in New Jersey was resolved 
in American Transit Ins. Co. v Abdelghany, 80 NY2d 162, 589 NYS2d 
842, 603 NE2d 947 (1992), which held that New York law requires 
every New York automobile insurance policy to provide the minimum 
uninsured motorist coverage mandated by the law of another state 
when the insured automobile is involved in an accident in that state, 
not only in the amount of coverage but with respect to the “kind” of 
coverage minimally required by that other state. Thus, a New York 
automobile insurance policy would provide uninsured motorist coverage 
for injuries sustained in New Jersey even where there was no physical 
contact, id. 


6b. Ascertainability of Driver’s Identity 


In cases involving qualified persons, where the identification of the 
operator of the offending vehicle is at issue, the practice is to defer a 
ruling on the application for leave to sue MVAIC until an action against 
the apparent operator has been prosecuted to conclusion, Chocko v 
Motor Vehicle Acc. Indemnification Corp., 20 AD2d 728, 248 NYS2d 170 
(2d Dept 1964); Ruiz v Motor Vehicle Acc. Indemnification Corp., 19 
AD2d 832, 244 NYS2d 594 (2d Dept 1963). However, that practice does 
not seem to have been followed in cases involving insured persons, 
Klein v Motor Vehicle Acc. Indemnification Corp., 48 Misc2d 82, 264 
NYS2d 268 (Sup 1965); see Byrd v Johnson, 60 AD2d 900, 401 NYS2d 
549 (2d Dept 1978). If the accident is caused by an unidentified driver 
operating the car of an identified owner, the accident is a “hit and run” 
accident, Allstate Ins. Co. v McGouey, 42 AD2d 730, 346 NYS2d 115 (2d 
Dept 1973). 


c. Reporting the Accident 


Insurance Law § 5208(a)(2)(A) requires that a qualified person 
report the motor vehicle accident to the police within twenty-four hours 
after its occurrence. However, subdivision (B) provides that a failure to 
make a report within 24 hours “shall not prejudice” the claimant’s rights 
if it was not reasonably possible to make a report or if a report was 
made as soon as reasonably possible, Insurance Law § 5208(a)(2)(B). 
Courts have liberally interpreted the reporting requirement, accepting 
police contacts that fall far short of obtaining a written accident report 
from the police, Matter of Country Wide Ins. Co. (Russo), 201 AD2d 
368, 607 NYS2d 648 (1st Dept 1994). The question will generally be one 
for the jury, Kavrecich v Motor Vehicle Acc. Indemnification Corp., 22 
AD2d 661, 253 NYS2d 433 (1st Dept 1964); see Matter of Country Wide 
Ins. Co. (Russo), supra, although unexplained or inadequately explained 
delays of 40 hours, Ithier v Motor Vehicle Acc. Indemnification Corp., 
31 AD2d 616, 295 NYS2d 878 (1st Dept 1968), and two days, Buchanan 
v Motor Vehicle Acc. Indemnification Corp., 25 AD2d 728, 268 NYS2d 
729 (1st Dept 1966), have resulted in denials of claimants’ applications 
as a matter of law, and an unexplained failure to report the accident 
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within 24 hours has also resulted in denial of recovery, Aetna Cas. & 
Sur. Co. v Loy, 108 AD2d 709, 485 NYS2d 1018 (1st Dept 1985). 
Whether the report has been made “as soon as reasonably possible” is 
governed by the same considerations discussed in the next paragraph 
with respect to notice of claim and as are discussed in the comments to 
PJI 4:66 and PJI 4:77. 


4. Were notice of claim and proof of claim properly filed? 


Condition 2 of the Endorsement requires that “As soon as practi- 
cable, the insured or other person making claim shall give [the company] 
written notice of claim under this SUM coverage.” Whether notice has 
been given as soon as practicable depends upon whether claimant has 
used diligence to ascertain whether the other vehicle was insured, and 
whether notice was given within a reasonable time under all the cir- 
cumstances, Lloyd v Motor Vehicle Acc. Indemnification Corp., 23 NY2d 
478, 297 NYS2d 563, 245 NE2d 216 (1969); Schlesinger v Nationwide 
Mut. Ins. Co., 294 AD2d 421, 742 NYS2d 352 (2d Dept 2002); State 
Farm Mut. Auto. Ins. Co. v Santarpia, 119 AD2d 825, 501 NYS2d 450 
(2d Dept 1986); State Farm Mut. Auto. Ins. Co. v Romero, 109 AD2d 
786, 486 NYS2d 297 (2d Dept 1985); Kauffman v Motor Vehicle Acc. 
Indemnification Corp., 25 AD2d 419, 266 NYS2d 238 (1st Dept 1966); 
Motor Vehicle Acc. Indemnification Corp. v Stein, 23 AD2d 526, 255 
NYS2d 483 (4th Dept 1965); Motor Vehicle Acc. Indemnification Corp. v 
Brown, 15 AD2d 578, 223 NYS2d 309 (2d Dept 1961); Stroud v Motor 
Vehicle Acc. Indemnification Corp., 26 Misc2d 960, 209 NYS2d 221 (Sup 
1961), affd, 13 AD2d 757, 217 NYS2d 499 (1st Dept 1961); see State 
Farm Mut. Auto. Ins. Co. v Linero, 13 AD3d 546, 786 NYS2d 580 (2d 
Dept 2004) (timeliness of notice must be considered prospectively from 
date injured passenger learned of disclaimer of tortfeasor’s insurer); 
Motor Vehicle Acc. Indemnification Corp. v Cosulich, 23 AD2d 546, 256 
NYS2d 427 (1st Dept 1965). 


Where an insured has previously provided timely notice of the ac- 
cident, as where the insured made a claim for no-fault benefits soon af- 
ter the accident, the insurer must establish prejudice by a late notice of 
SUM claim before it may properly disclaim coverage, Rekemeyer v State 
Farm Mut. Auto. Ins. Co., 4 NY3d 468, 796 NYS2d 13, 828 NE2d 970 
(2005); Waldron v New York Cent. Mut. Fire Ins. Co., 88 AD3d 1058, 
930 NYS2d 687 (3d Dept 2011). Cases decided prior to Rekemeyer must 
be read carefully to ensure that they are still good law. Similarly, when 
an insured gives late notice of the legal action, the insurer may not 
disclaim coverage without demonstrating prejudice, Matter of Brandon 
(Nationwide Mut. Ins. Co.), 97 NY2d 491, 743 NYS2d 53, 769 NE2d 810 
(2002); New York Cent. Mut. Fire Ins. Co. v Reinhardt, 27 AD3d 751, 
813 NYS2d 158 (2d Dept 2006); see State Farm Mut. Auto. Ins. Co. v 
Sparacio, 297 AD2d 284, 746 NYS2d 167 (2d Dept 2002). 


The notice requirement should be construed liberally in the 
claimant’s favor, Merchants Mut. Ins. Co. v Falisi, 99 NY2d 568, 755 
NYS2d 703, 785 NE2d 724 (2003) (timely notice requirement met where 
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insured submitted form to insurer within eleven days after accident 
detailing claim and responding “none” to form’s inquiry regarding insur- 
ance company of other motorist). 


The failure of the motorist to timely report the accident to his or 
her own insurer, which subsequently caused the insurer to disclaim 
coverage, is not attributable to claimant where the insurance was in 
force on the date of the occurrence, Empire Mut. Ins. Co. v Sloane, 117 
AD2d 510, 497 NYS2d 927 (1st Dept 1986). Where two insurers are li- 
able for uninsured motorists’ benefits, an insured’s failure to promptly 
notify one insurer does not prevent a claim for contribution by the 
second insurer because their interests are similar and the first insurer 
suffered no prejudice, Crum & Forster Organization v Morgan, 192 
AD2d 652, 596 NYS2d 472 (2d Dept 1993). Where a policy requires 
written proof of claim only upon request by the insurer, the insurer’s 
request to the insured does not obligate the injured passenger to furnish 
proof of claim, Matter of Empire Ins. Co. (Dingle), 215 AD2d 233, 626 
NYS2d 191 (1st Dept 1995). 


Notice is untimely as a matter of law when it is filed 152 days after 
the accident by a person neither mentally nor physically incapacitated 
even though another claimant in the same accident filed a timely notice, 
Lloyd v Motor Vehicle Acc. Indemnification Corp., 23 NY2d 478, 297 
NYS2d 563, 245 NE2d 216 (1969), where claimant’s counsel unreason- 
ably relied upon the motorist’s representation of insurance and 436 
days elapsed from the time of the accident to the time that notice was 
filed, State Farm Mut. Auto. Ins. Co. v Romero, 109 AD2d 786, 486 
NYS2d 297 (2d Dept 1985), and where it was filed nineteen months 
from the date of the accident and there was no explanation for the 
claimant’s delay in ascertaining whether the offending vehicle was 
insured, State Farm Mut. Auto. Ins. Co. v Fuccio, 288 AD2d 46, 732 
NYS2d 220 (1st Dept 2001). Further, despite the insured’s claim that it 
was misled by an incorrect insurance code in the police accident report, 
notice was untimely as a matter of law since an insured’s ignorance of 
its own insurance carrier constitutes gross negligence and cannot con- 
stitute an excuse for failure to provide timely notice, Eagle Ins. Co. v 
Garcia, 280 AD2d 476, 720 NYS2d 172 (2d Dept 2001). 


The question of whether notice was given as soon as practicable 
will generally be one for the jury, Pawlick v Motor Vehicle Acc. 
Indemnification Corp., 30 AD2d 1047, 295 NYS2d 256 (4th Dept 1968); 
Haas v Motor Vehicle Acc. Indemnification Corp., 29 AD2d 447, 289 
NYS2d 251 (4th Dept 1968); Egloff v Motor Vehicle Acc. Indemnification 
Corp., 29 AD2d 1048, 289 NYS2d 925 (4th Dept 1968); Gardner v Motor 
Vehicle Acc. Indemnification Corp., 27 AD2d 783, 277 NYS2d 239 (3d 
Dept 1967); Kauffman v Motor Vehicle Acc. Indemnification Corp., 25 
AD2d 419, 266 NYS2d 238 (1st Dept 1966). In making this determina- 
tion, claimant’s diligence in ascertaining whether there was insurance 
coverage for the offending vehicle is a material consideration, Haas v 
Motor Vehicle Acc. Indemnification Corp., supra, and lack of diligence 
on the part of the claimant’s attorney is chargeable to the claimant, 
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DeJesus v Motor Vehicle Acc. Indemnification Corp., 31 AD2d 917, 298 
NYS2d 458 (1st Dept 1969); see State Farm Mut. Auto. Ins. Co. v 
Romero, 109 AD2d 786, 486 NYS2d 297 (2d Dept 1985). When no excuse 
has been offered for the delay, delays of nine months, eleven months 
and two years have been found untimely as a matter of law, Sain v 
Forrest, 130 AD2d 733, 515 NYS2d 835 (2d Dept 1987) (9 months); 
Allcity Ins. Co. v Armetta, 117 AD2d 570, 498 NYS2d 841 (1st Dept 
1986) (14 months); Giles v Motor Vehicle Acc. Indemnification Corp., 30 
AD2d 637, 290 NYS2d 402 (4th Dept 1968) (two years). For charges 
involving whether notice was given within a reasonable time, see PJI 
4:66 and PJI 4:77. 


In addition to the notice requirements contained in the Endorse- 
ment applicable to “insured” persons, Insurance Law § 5208 imposes no- 
tice requirements on “qualified” persons. Section 5208 contains several 
different notice requirements. The first requires a qualified person to 
file an affidavit with MVAIC within 180 days of accrual of the claim 
when the claim is against an identified owner or operator of an unin- 
sured motor vehicle, Insurance Law § 5208(a)(1). The second requires a 
report within twenty-four hours of the occurrence to a police, peace or 
judicial officer or to the commissioner and the filing of an affidavit 
within ninety days to MVAIC when the claim is against a person whose 
identity is not ascertainable, Insurance Law § 5208(a)(2)(A). The failure 
to report the accident within twenty-four hours will not prejudice the 
rights of the qualified person if it is shown that it was not reasonably 
possible to make such a report or that it was made as soon as was rea- 
sonably possible, Insurance Law § 5208(a)(2)(B). Finally, the statute 
requires a qualified person who receives a notice of disclaimer to file an 
affidavit with MVAIC within one hundred and eighty days of receipt of 
the notice of disclaimer, Insurance Law § 5208(a)(3). If any of the above 
described notices are not timely filed, the statute provides circumstances 
under which late notice may be accepted, Insurance Law § 5208(b) and 
factors for a court to consider should MVAIC reject the application to 
file late notice, Insurance Law § 5208(b)(2). 


The notice requirements contained in Insurance Law § 5208 are 
binding and can only be extended as specifically provided therein, see 
Jones v Motor Vehicle Acc. Indemnification Corp., 19 NY2d 132, 278 
NYS2d 382, 224 NE2d 880 (1967) (interpreting predecessor statute); 
Thomas v Jiminez, 52 AD2d 782, 383 NYS2d 19 (1st Dept 1976); Roths- 
child v Motor Vehicle Acc. Indemnification Corp., 35 AD2d 1064, 316 
NYS2d 382 (4th Dept 1970). 


5. Was the offending motor vehicle uninsured? 


The Endorsement, at Paragraph I (c), defines an “uninsured motor 
vehicle” as one that, through its ownership, maintenance or use, results 
in bodily injury to an insured, and for which “(1) no bodily injury li- 
ability insurance policy or bond applies to such vehicle. . . .at the time 
of the accident; or (2) neither owner nor driver can be identified. . . .” 
or “(3) there is a bodily injury liability insurance coverage or bond ap- 
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plicable to such motor vehicle at the time of the accident, but: (i) the 
amount of such insurance coverage or bond is less than the third-party 
bodily injury liability limit of this policy; or Gi) the amount of such in- 
surance coverage or bond has been reduced, by payments to other 
persons injured in the accident, to an amount less than the third-party 
bodily injury liability limit of this policy; or (iii) the insurer denies 
coverage, or such insurer is or becomes insolvent,” see Vanguard Ins. 
Co. v Polchlopek, 18 NY2d 376, 275 NYS2d 515, 222 NE2d 383 (1966); 
Neals v Allstate Ins. Co., 34 AD2d 265, 311 NYS2d 315 (3d Dept 1970); 
Buglione v Motor Vehicle Acc. Indemnification Corp., 32 AD2d 525, 299 
NYS2d 661 (1st Dept 1969); Travis v General Acc. Group, 31 AD2d 20, 
294 NYS2d 874 (3d Dept 1968). The definition of an uninsured motor 
vehicle found in Regulation 35-D, 11 NYCRR 60-2.38, includes a motor 
vehicle insured by an insolvent insurance company, American Mfrs. 
Mut. Ins. Co. v Morgan, 296 AD2d 491, 746 NYS2d 726 (2d Dept 2002). 
However, while Regulation 35-D provides that SUM coverage is trig- 
gered where the tortfeasor’s insurer is insolvent, it does not trigger un- 
insured motorist coverage, Eagle Ins. Co. v Hamilton, 16 AD3d 498, 791 
NYS2d 605 (2d Dept 2005) (insured required to seek payment from 
Public Motor Vehicle security fund). A disclaimer of liability by a pri- 
mary insurer relates back to the time of the accident and renders the 
insured under that policy uninsured for the purpose of the accident 
victim’s application for SUM coverage, Vanguard Ins. Co. v Polchlopek, 
supra; Baust v Travelers Indem. Co., 13 AD3d 788, 786 NYS2d 604 (3d 
Dept 2004). A carrier having a right to cancel a policy on the offending 
vehicle may do so prospectively only and may not rescind its policy 
retroactively to the detriment of third parties, Metlife Auto & Home v 
Agudelo, 8 AD3d 571, 780 NYS2d 21 (2d Dept 2004); Liberty Mut. Ins. 
Co. v McClellan, 127 AD2d 767, 512 NYS2d 161 (2d Dept 1987). Gener- 
ally as to who is an “uninsured” motorist, see Annot: 58 ALR5th 511. A 
motor vehicle is not “uninsured” when coverage is provided by a 
governmental reparation program rather than a private carrier, Federal 
Ins. Co. v Watnick, 80 NY2d 539, 592 NYS2d 624, 607 NE2d 771 (1992). 


Whether the offending motor vehicle was uninsured is an issue to 
be determined by jury trial, rather than in the arbitration, Rosenbaum 
v American Sur. Co. of New York, 11 NY2d 310, 229 NYS2d 375, 183 
NE2d 667 (1962); Frame v American Motorists Ins. Co., 31 AD2d 872, 
297 NYS2d 247 (3d Dept 1969), mod, 32 AD2d 572, 300 NYS2d 542 (3d 
Dept 1969); Weisburgh v Motor Vehicle Acc. Indemnification Corp., 28 
AD2d 783, 280 NYS2d 782 (3d Dept 1967), provided the insurer meets 
its initial burden of showing the existence of a genuine preliminary 
factual issue, De Pew v Glens Falls Ins. Co., 35 AD2d 894, 315 NYS2d 
735 (3d Dept 1970); O’Brien v Aetna Cas. & Sur. Co., 33 AD2d 1085, 
307 NYS2d 689 (3d Dept 1970); Kuhn v Motor Vehicle Acc. Indemnifica- 
tion Corp., 31 AD2d 707, 295 NYS2d 864 (3d Dept 1968). There is no 
presumption of lack of insurance, Motor Vehicle Acc. Indemnification 
Corp. v Mahoney, 46 Misc2d 3, 258 NYS2d 801 (Sup 1965), aff'd, 25 
AD2d 821, 270 NYS2d 381 (2d Dept 1966); Application of Motor Vehicle 
Acc. Indemnification Corp., 36 Misc2d 985, 234 NYS2d 445 (Sup 1962), 
and neither the fact that the other driver did not report the accident 
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nor the fact that he or she cannot be located is sufficient to take the is- 
sue to the jury, Rosen v Motor Vehicle Acc. Indemnification Corp., 22 
AD2d 671, 253 NYS2d 297 (1st Dept 1964). But testimony that the 
other driver told claimant’s attorney that he was not insured, or evi- 
dence that suspension or revocation action was taken, or proof that the 
owner of the other car stated in his report to the Commissioner of Motor 
Vehicles that he had not given permission makes out a prima facie case, 
Zelanka v Motor Vehicle Acc. Indemnification Corp., 32 AD2d 847, 302 
NYS2d 506 (2d Dept 1969); Mugits v Federal Mut. Ins. Co., 31 AD2d 
859, 297 NYS2d 40 (3d Dept 1969); Motor Vehicle Acc. Indemnification 
Corp. v Mahoney, supra; Lowe v Ocean Acc. & Guarantee Corp., 21 
Misc2d 1042, 1938 NYS2d 361 (Sup 1959), as does an admission by the 
carrier that the offending vehicle was uninsured, Arena v Home Indem. 
Co., 33 AD2d 694, 306 NYS2d 242 (2d Dept 1969), or evidence that the 
license of the driver of the vehicle which caused the accident had been 
revoked, Matter of Commercial Union Ins. Companies (Pouncy), 120 
AD2d 382, 502 NYS2d 22 (1st Dept 1986) 120 AD2d 382, 502 NYS2d 22 
(1st Dept 1986). The issue of whether the injured occupant had a rea- 
sonable belief that the driver, a nonpermissive user, was operating the 
vehicle with permission is a question of fact, Liberty Mut. Ins. Co. v 
Saravia, 271 AD2d 534, 705 NYS2d 685 (2d Dept 2000). 


Claimant’s insurer has the initial burden of proving that the of- 
fending vehicle was insured, AIU Ins. Co. v Marciante, 8 AD3d 266, 778 
NYS2d 55 (2d Dept 2004); Maryland Cas. Ins. Co. v Lopez, 287 AD2d 
719, 7382 NYS2d 57 (2d Dept 2001); Aetna Cas. and Sur. Co. v 
McMichael, 176 AD2d 315, 574 NYS2d 580 (2d Dept 1991); Matter of 
Allstate Ins. Co. (Holmes), 173 AD2d 260, 569 NYS2d 658 (1st Dept 
1991); see Utica Mut. Ins. Co. v Colon, 25 AD3d 617, 807 NYS2d 634 
(2d Dept 2006) and New York Cent. Mut. Fire Ins. Co. v Licata, 24 
AD3d 450, 807 NYS2d 380 (2d Dept 2005) (submission of police accident 
report which contained insurance code designation indicating coverage 
for offending vehicle sufficient); Eagle Ins. Co. v Villegas, 307 AD2d 
879, 764 NYS2d 15 (1st Dept 2003) (submission of New York State 
Registration Record Expansion and police report sufficient); Allstate 
Ins. Co. v Anderson, 303 AD2d 496, 755 NYS2d 724 (2d Dept 2003) 
(prima facie showing satisfied by submission of police report and 
registration record from Department of Motor Vehicles); Eagle Ins. Co. 
v Rodriguez, 15 AD3d 399, 790 NYS2d 167 (2d Dept 2005) and Govern- 
ment Employees Ins. Co. v Williams-Staley, 288 AD2d 471, 733 NYS2d 
74 (2d Dept 2001) (burden can be satisfied by proffering copy of police 
accident report reciting insurance code of offending vehicle). Where 
claimant’s insurer produces prima facie evidence of coverage, the burden 
of going forward shifts to the company disclaiming coverage, Lancer 
Ins. Co. v Berman, 289 AD2d 333, 7384 NYS2d 570 (2d Dept 2001); 
Maryland Cas. Ins. Co. v Lopez, supra; Matter of American Transit Ins. 
Co. (Glaude), 208 AD2d 376, 617 NYS2d 7 (1st Dept 1994); see AIU Ins. 
Co. v Marciante, 8 AD3d 266, 778 NYS2d 55 (2d Dept 2004). Where the 
disclaiming company comes forward with sufficient evidence, the burden 
shifts back to the claimant’s insurer to come forward with additional ev- 
idence of coverage, Travelers Indem. Co. v Machado, 28 AD3d 569, 813 
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NYS2d 497 (2d Dept 2006); AIU Ins. Co. v Marciante, supra (error to 
treat DMV form indicating coverage as conclusive in light of disclaiming 
insurer’s rebuttal evidence). An evidentiary hearing may be necessary 
when there is a disputed question as to whether the disclaimer of cover- 
age was proper, Eagle Ins. Co. v Villegas, supra. 


Where the petition raises a question as to whether the accident was 
intentional and in furtherance of an insurance fraud scheme, the court 
should determine the fraud issue as a part of the issue of whether the 
vehicle was insured, Eagle Ins. Co. v Davis, 22 AD3d 846, 803 NYS2d 
679 (2d Dept 2005); Government Employees Ins. Co. v Robbins, 15 
AD3d 484, 789 NYS2d 719 (2d Dept 2005). 


6. Has the insurer of the offending motorist validly disclaimed? 


A passenger in an insured vehicle is an insured under the Endorse- 
ment; as such the passenger’s rights are independent of those of the 
named insured and will not be affected by the insurer’s disclaimer as to 
the named insured, Knickerbocker Ins. Co. v Faison, 22 NY2d 554, 293 
NYS2d 538, 240 NE2d 34 (1968); Slatkin v New Jersey Mfrs. Ins. Co. of 
Trenton, New Jersey, 52 AD2d 704, 382 NYS2d 840 (8d Dept 1976); 
Application of Motor Vehicle Acc. Indemnification Corp., 39 Misc2d 142, 
240 NYS2d 347 (Sup 1963), affd, 21 AD2d 978, 252 NYS2d 1023 (4th 
Dept 1964). Moreover, a unilateral declaration of non-coverage by the 
insurer of the other vehicle will not suffice to compel arbitration, 
Vanguard Ins. Co. v Polchlopek, 18 NY2d 376, 275 NYS2d 515, 222 
NE2d 383 (1966); Carlos v Motor Vehicle Acc. Indemnification Corp., 17 
NY2d 614, 268 NYS2d 930, 216 NE2d 26 (1966); Motor Vehicle Acc. 
Indem. Corp. v Malone, 16 NY2d 1027, 265 NYS2d 906, 213 NE2d 316 
(1965); McGuane v Motor Vehicle Acc. Indemnification Corp., 29 AD2d 
835, 287 NYS2d 861 (4th Dept 1968), and earlier cases to the effect that 
the fact of disclaimer, without reference to its validity, was sufficient 
are no longer law. The question to be litigated will be whether the 
disclaiming insurer’s policy failed to take effect or was validly cancelled 
or whether a condition of the policy was breached, State Farm Mut. 
Auto. Ins. Co. v Malik, 30 AD2d 594, 290 NYS2d 249 (3d Dept 1968); 
see Eagle Ins. Co. v Villegas, 307 AD2d 879, 764 NYS2d 15 (1st Dept 
2003) (evidentiary hearing required to resolve disputed question as to 
whether the disclaimer of coverage was proper). For charges concerning 
failure to give notice and failure to cooperate, see PJI 4:77 and PJI 4:78. 
Generally, as to the effect of a disclaimer, see Annot: 58 ALR5th 511. 


7. Has the insurer waived, or is it estopped to urge, a breach of condi- 
tion by its insured or by the claimant? 


An insurer that denies coverage under the Endorsement thereby 
waives compliance on claimant’s part of the condition requiring that if 
an action be brought by claimant against the operator of the offending 
vehicle, a copy of the summons and complaint be forwarded to the 
insurer, see Vanguard Ins. Co. v Polchlopek, 18 NY2d 376, 275 NYS2d 
515, 222 NE2d 383 (1966). By delaying disclaimer for seven months, the 


485 


PJI 4:65 ParreRN JURY INSTRUCTIONS 


insurer waived its right to disclaim and as to claimant against the 
insured and MVAIC it is not necessary to show prejudice by reason of 
the delay, Allstate Ins. Co. v Gross, 27 NY2d 2638, 317 NYS2d 309, 265 
NE2d 736 (1970); see also Zappone v Home Ins. Co., 55 NY2d 131, 447 
NYS2d 911, 432 NE2d 783 (1982); Hartford Ins. Co. v Nassau, 46 NY2d 
1028, 416 NYS2d 539, 389 NE2d 1061 (1979); Preisch v Continental 
Cas. Co., 55 AD2d 117, 389 NYS2d 700 (4th Dept 1976), although the 
insurer is estopped when detriment is shown, Allstate Ins. Co. v Bianco, 
28 AD2d 676, 280 NYS2d 810 (2d Dept 1967). Moreover, the questions 
of fact concerning waiver or estoppel are for the trier of fact, Gallagher 
v Government Emp. Ins. Co., 12 AD2d 981, 212 NYS2d 575 (2d Dept 
1961). For a charge on waiver or estoppel, see PJI 4:79. 


An injured party who settles with MVAIC is required to assign the 
claim to MVAIC and is thereafter precluded from maintaining an action 
against the uninsured motorist or the owner of the uninsured vehicle, 
Calhoun v Kruczkiewicz, 129 AD2d 546, 514 NYS2d 40 (2d Dept 1987). 


Offsets 


Paragraph 11 of the Endorsement provides that uninsured motorist 
coverage will not duplicate workers’ compensation benefits, non- 
occupational disability benefits under Article 9 of the Workers’ 
Compensation Law, amounts recoverable pursuant to No-Fault Insur- 
ance, motor vehicle medical payments insurance, or amounts recovered 
as bodily injury damages from sources other than motor vehicle bodily 
injury liability insurance policies or bonds. Those offset provisions have 
been enforced, see Matter of Allstate Ins. Co. (Stolarz), 81 NY2d 219, 
597 NYS2d 904, 613 NE2d 936 (1993), Nationwide Ins. Co. v Ohrablo, 
236 AD2d 541, 654 NYS2d 152 (2d Dept 1997), and Matter of Nationwide 
Ins. Co. (Winn), 215 AD2d 958, 627 NYS2d 161 (3d Dept 1995) (enforc- 
ing offset provision of uninsured/ underinsurance motorist policy); 
Valente v Prudential Property and Cas. Ins. Co., 77 NY2d 894, 568 
NYS2d 901, 571 NE2d 71 (1991) Gnsured’s recovery for pain and suffer- 
ing under supplemental uninsured motorist endorsement should be 
reduced by amount of workers’ compensation award); Nationwide Mut. 
Ins. Co. v Stokes, 215 AD2d 391, 626 NYS2d 231 (2d Dept 1995) (Insur- 
ance Law § 3420(f)(2) does not prohibit parties from agreeing to offset 
for workers’ compensation benefits); Automobile Ins. Co. of Hartford v 
Klein, 205 AD2d 685, 613 NYS2d 663 (2d Dept 1994) (uninsured motor- 
ist coverage offset by amount received from insured tortfeasor). A work- 
ers’ compensation insurance carrier may not offset its payments by the 
amount that the claimant recovered in uninsured motorist benefits, 
Shutter v Philips Display Components Co., 90 NY2d 703, 665 NYS2d 
379, 688 NE2d 235 (1997). However, additional uninsured motorist 
coverage beyond the statutory minimum can be offset if the uninsured 
motorist endorsement so provides, Valente v Prudential Property and 
Cas. Ins. Co., supra; Fox v Atlantic Mut. Ins. Co., 182 AD2d 17, 521 
NYS2d 442 (2d Dept 1987). Where the policy is ambiguous, a carrier 
may not offset the amounts that its policyholder has recovered from 
others against the full amount of the underinsurance endorsement 
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limits, Nationwide Mut. Ins. Co. v Davis, 195 AD2d 561, 600 NYS2d 
482 (2d Dept 1993); Federal Ins. Co. v Reingold, 181 AD2d 769, 581 
NYS2d 249 (2d Dept 1992); see Matter of Arbitration Between Spindler 
(New York Cent. Mut. Fire Ins. Co.), 283 AD2d 762, 727 NYS2d 483 (3d 
Dept 2001). 


Underinsurance 


Insurance Law § 3420 (f) (1) requires an insurer to provide unin- 
sured motorist coverage of at least $ 25,000 per person and $ 50,000 per 
accident. Under Insurance Law § 3420 (f) (2), the insured has the option 
of purchasing additional uninsured motorist coverage beyond the statu- 
tory minimum as well as underinsurance coverage to guard against the 
possibility of injury by a tortfeasor who was insured but in an amount 
insufficient to fully compensate the injured party, Raffellini v State 
Farm Mut. Auto. Ins. Co., 9 NY3d 196, 848 NYS2d 1, 878 NE2d 583 
(2007). Uninsured motorist coverage is mandatory, whereas additional 
underinsured motorist coverage is available only at the option of the 
insured, and where the insured fails to purchase such optional insur- 
ance, coverage is not available, Country Wide Ins. Co. v Dumawal, 200 
AD2d 353, 606 NYS2d 174 (1st Dept 1994). The purpose of supplemental 
underinsurance motorist coverage (SUM) is to allow an insured to 
acquire the same level of protection from injury by a tortfeasor that the 
insured himself or herself purchased to protect against lability to oth- 
ers, Prudential Property and Cas. Co. v Szeli, 83 NY2d 681, 613 NYS2d 
113, 635 NE2d 282 (1994); see Allstate Ins. Co. v Rivera, 12 NY3d 602, 
883 NYS2d 755, 911 NE2d 817 (2009). When an insured injures some- 
one in a motor vehicle accident, the injured party is subject to the seri- 
ous injury requirement in the No—Fault Law and cannot sue for 
noneconomic loss unless the serious injury threshold is met, see Insur- 
ance Law §§ 3420 (f) (1), 5104 (a); Raffellini v State Farm Mut. Auto. 
Ins. Co., supra. Since the purpose of SUM coverage is to extend to the 
insured the same level of coverage provided to an injured third party 
under the insured’s policy, the insured must also meet the serious injury 
requirement before being entitled to SUM benefits, Raffellini v State 
Farm Mut. Auto. Ins. Co., supra. Threshold issues regarding underinsur- 
ance coverage are for the court, not for arbitrators, Matter of Metropoli- 
tan Property and Liability Ins. Co. (Traphagen), 199 AD2d 915, 606 
NYS2d 62 (3d Dept 1993); but see Matter of Utica Mut. Ins. Co. (Hurd), 
221 AD2d 903, 634 NYS2d 320 (4th Dept 1995). 


There is conflicting authority as to whether underinsurance cover- 
age is available when the offending vehicle is not insured at all. For 
cases holding that underinsured coverage is not available when the of- 
fending vehicle is uninsured, see Allstate Ins. Co. v Lichtenstein, 24 
AD3d 662, 806 NYS2d 697 (2d Dept 2005); Continental Ins. Co. v Reilly, 
143 AD2d 64, 531 NYS2d 316 (2d Dept 1988) (2d Dept). For cases hold- 
ing that underinsurance coverage is available, see Kim v General Acc. 
Fire and Life Ins. Co., 171 AD2d 404, 566 NYS2d 630 (1st Dept 1991); 
see also Reichel v Government Employees Ins. Co., 66 NY2d 1000, 499 
NYS2d 385, 489 NE2d 1287 (1985); 11 NYCRR Subpart 60-2. Where 
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the personal injury portion of a policy excludes injury to any person 
while occupying a motorcycle, there is no coverage to be supplemented 
by the statutory SUM provision, Cohen v Chubb Indem. Ins. Co., 286 
AD2d 264, 729 NYS2d 105 (1st Dept 2001). SUM coverage is triggered 
by the insolvency of the tortfeasor’s insurer, even without proceeding 
against the Public Motor Vehicle Liability Fund, Metropolitan Property 
& Cas. Ins. Co. v Carpentier, 7 AD8d 627, 777 NYS2d 146 (2d Dept 
2004). 


Under Insurance Law § 3420 (f) (2), an insured’s SUM coverage “is 
triggered when the limit of the insured’s bodily injury coverage is 
greater than the same coverage in the tortfeasor’s policy,” Prudential 
Property and Cas. Co. v Szeli, 83 NY2d 681, 613 NYS2d 1138, 685 NE2d 
282 (1994). A tortfeasor is underinsured if the limits of his or her l- 
ability for bodily injury are less than the amount of corresponding in- 
surance purchased by the injured insured, S’Dao v National Grange 
Mut. Ins. Co., 87 NY2d 853, 688 NYS2d 597, 661 NE2d 1378 (1995). 
Thus, to determine if SUM coverage is triggered, a facial comparison 
between the tortfeasor’s policy and the insured’s policy is required, 
Prudential Property and Cas. Co. v Szeli, supra. While the comparison 
called for under the statute is, for the most part, straightforward—the 
insured’s bodily injury coverage versus the tortfeasor’s—the matter is 
less clear, and is not addressed directly by the statute, when the two 
policies to be compared employ different limit structures. In that case, 
“the necessary analytical step” is to place the insured in the shoes of the 
tortfeasor and ask whether the insured would have greater bodily injury 
coverage under the circumstances than the tortfeasor actually has, tak- 
ing into account the number of injured persons and each policy’s bodily 
injury liability coverage as it in fact operates under the policy terms ap- 
plicable to that particular coverage, id.; Government Employees Ins. Co. 
v Lee, 120 AD3d 497, 991 NYS2d 105 (2d Dept 2014); see Automobile 
Ins. Co. of Hartford v Ray, 51 AD3d 788, 858 NYS2d 288 (2d Dept 
2008); Jones v Peerless Ins. Co., 281 AD2d 888, 721 NYS2d 890 (4th 
Dept 2001); Matter of Metropolitan Property and Liability Ins. Co. 
(Traphagen), 199 AD2d 915, 606 NYS2d 62 (3d Dept 1993) (underinsur- 
ance coverage inapplicable where tortfeasor’s coverage is equal to but 
not less than the bodily injury liability limit of the insured); Matter of 
Prudential Property and Cas. Ins. Co. (Cooper), 192 AD2d 935, 597 
NYS2d 205 (38d Dept 1993); see also Le Blanc v Allstate Ins. Co., 279 
AD2d 876, 719 NYS2d 731 (3d Dept 2001) (SUM endorsement unambig- 
uously permitted insurer to offset insured’s settlement of personal injury 
action). When two policies employ different limit structures, the deter- 
mination of SUM coverage is made by a facial comparison of the policies 
and not by reference to the particular claims actually arising from any 
given accident, Wilson v Hartford Acc. and Indem. Co., 246 AD2d 593, 
668 NYS2d 49 (2d Dept 1998). 


Thus, a tortfeasor was not underinsured for purposes of Insurance 
Law § 3420 (f) (2) (A) under circumstances involving a multiple-victim 
accident in which the insured’s policy provided $300,000 in coverage for 
bodily injuries less any amount payable for property damage and the 
tortfeasor’s policy provided $300,000 for bodily injuries plus any amount 
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payable for property damage, Automobile Ins. Co. of Hartford v Ray, 51 
AD3d 788, 858 NYS2d 288 (2d Dept 2008); see Prudential Property and 
Cas. Co. v Szeli, 83 NY2d 681, 6138 NYS2d 113, 635 NE2d 282 (1994) 
(tortfeasor underinsured when policy had single limit per accident for 
both bodily injury and property damage and insured had split limit for 
the same amount per accident plus amount for property damage). Fur- 
ther, where two people were injured in an accident, a tortfeasor was un- 
derinsured within the meaning of § 3420 (f) (2) (A) when the tortfeasor 
had split-limit liability limits of $100,000 per person and $ 300,000 per 
accident and the insured had single limit liability of $300,000 per person 
and $300,000 per accident, Government Employees Ins. Co. v Lee, 120 
AD3d 497, 991 NYS2d 105 (2d Dept 2014). Similarly, where the insured 
had a single limit coverage of $100,000 for both bodily injury and prop- 
erty damage and the tortfeasor had a split liability limit of $50,000 per 
person and $100,000 per accident for bodily injury, and where the 
insured, the only person injured in the accident, settled his personal 
injury claim with the tortfeasor for $50,000, the insured’s SUM cover- 
age was triggered, Jones v Peerless Ins. Co., 281 AD2d 888, 721 NYS2d 
890 (4th Dept 2001). 


Where the plaintiff is injured in a multiple vehicle accident, supple- 
mentary uninsured motorist coverage is available when one of the 
tortfeasors is underinsured within the meaning of the statute, S’Dao v 
National Grange Mut. Ins. Co., 87 NY2d 8538, 638 NYS2d 597, 661 NE2d 
1378 (1995); see Allstate Ins. Co. v Charno, 276 AD2d 552, 714 NYS2d 
309 (2d Dept 2000) (claimant entitled to pursue underinsurance claim 
where monetary limits applicable to bodily injury liability protection 
which covered the underinsured motorist were exhausted by settlement, 
despite insured’s receipt of payments from an adequately insured second 
tortfeasor); Estate of Schutowich v Allstate Ins. Co., 211 AD2d 747, 621 
NYS2d 690 (2d Dept 1995). However, in that situation, policy provisions 
precluding duplicative recovery by the insured, as prescribed in the 
standard SUM endorsement pursuant to 11 NYCRR 60-2.3(c), (f), are 
not inconsistent with Insurance Law § 3420(f)(2)(A) and are fully en- 
forceable, Weiss v Tri-State Consumer Ins. Co., 98 AD3d 1107, 951 
NYS2d 191 (2d Dept 2012). There is no entitlement to underinsured 
protection where the insureds did not “exhaust. . . .by payment” the 
limits of the offending vehicle’s policy, as required by their policy and 
Insurance Law § 3420(f)(2), Federal Ins. Co. v Watnick, 80 NY2d 539, 
592 NYS2d 624, 607 NE2d 771 (1992). A claimant is entitled to pursue 
an underinsurance claim where the monetary limits applicable to bodily 
injury liability protection that covered the underinsured motorist were 
exhausted by settlement despite the insured’s receipt of payments from 
an adequately insured second tortfeasor, Allstate Ins. Co. v Charno, 276 
AD2d 552, 714 NYS2d 309 (2d Dept 2000). Further, the supplementary 
underinsured motorist endorsement prescribed by 11 NYCRR 60-2.3(f) 
permits an insured to settle with a tortfeasor without preserving the 
insurer’s subrogation rights if the settlement is for the tortfeasor’s 
available policy limit, the insured gave the insurer’s 30 days’ actual 
written notice, and the insurer did not agree to advance the settlement 
amount, Matter of Arbitration between Cent. Mut. Ins. Co. (Bemiss), 12 
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NY3d 648, 884 NYS2d 222, 912 NE2d 54 (2009). However, in that situ- 
ation, the insured is not relieved of the obligation to either preserve the 
insurer’s subrogation rights or obtain its consent to a settlement with a 
second tortfeasor that is not for the full amount of the second tortfeasor’s 
policy, Matter of Arbitration between Cent. Mut. Ins. Co. (Bemiss), 
supra. 


Insurance Law § 3420(f)(2) does not prohibit the parties from agree- 
ing to limit supplementary underinsurance coverage to some amount 
less than the statutory maximum, Mele v General Acc. Ins. Co., 198 
AD2d 731, 604 NYS2d 619 (3d Dept 19983). 


The rule that underinsurance coverage is available only where the 
offending vehicle has less insurance than the policy holder cannot be 
avoided by the fact that the terms of coverage appeared only in the 
“Policy Jacket” and not within the document entitled “Declarations,” 
which itself referred to the policy jacket, Matter of Metropolitan 
Property and Liability Ins. Co. (Traphagen), 199 AD2d 915, 606 NYS2d 
62 (3d Dept 1993). This result, which applies whether or not the policy 
jacket is actually delivered, is further required by Insurance Law 
§ 3420(f)(2) which requires that policy provisions issued in accordance 
with the statute shall be construed “as if the provisions of the statute 
were embodied therein,” id. 


The Court of Appeals has interpreted the phrase “as soon as 
practicable” in the notice provision of an underinsurance agreement to 
mean that the insured must give notice with reasonable promptness af- 
ter the insured knew or should reasonably have known that the tortfea- 
sor was underinsured, Rekemeyer v State Farm Mut. Auto. Ins. Co., 4 
NY3d 468, 796 NYS2d 138, 828 NE2d 970 (2005) (six month delay 
untimely where plaintiff knew her injuries were serious and knew that 
tortfeasor had limited coverage); Metropolitan Property and Cas. Ins. 
Co. v Mancuso, 938 NY2d 487, 6938 NYS2d 81, 715 NE2d 107 (1999) 
(holding that notice of underinsurance claim 10 and 14 months after the 
commencement of actions against the tortfeasors was unreasonable); 
see Matter of Progressive Ins. Companies (House), 34 AD3d 889, 823 
NYS2d 560 (3d Dept 2006) (notice timely where insured gave notice two 
months after learning of liability policy limits and four-and-a-half 
months after accident); Hermitage Ins. Co. v Alomar, 301 AD2d 465, 
754 NYS2d 15 (1st Dept 2003) (claimant’s notice given as soon as 
practicable upon claimant’s discovery of the existence of SUM coverage 
in defaulting tortfeasor’s policy); Matter of Allstate Ins. Co. (Karl), 284 
AD2d 1002, 726 NYS2d 522 (4th Dept 2001) (although initial delay jus- 
tified by insured’s lack of knowledge of seriousness of injury, subsequent 
16 month delay caused by insured’s lack of knowledge of insurance 
status of other vehicle creates question of fact as to whether insured 
acted with due diligence); Matter of New York Central Mut. Fire Ins. 
Co. (Moore), 280 AD2d 923, 721 NYS2d 178 (4th Dept 2001) (unex- 
plained 42 month delay unreasonable as matter of law); Ciaramella v 
State Farm Ins. Co., 273 AD2d 831, 709 NYS2d 296 (4th Dept 2000) 
(one and one half year delay untimely where insured delayed eight 
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months after knowing the full extent of injuries); Travelers Property 
Cas. Corp. v Fusilli, 266 AD2d 48, 698 NYS2d 641 (1st Dept 1999) 
(prompt notice after receipt of response to demand for coverage limits). 
The insured has the burden of establishing a reasonable excuse for the 
delay, Murphy v New York Cent. Mut. Fire Ins. Co., 307 AD2d 689, 763 
NYS2d 177 (3d Dept 2003) Gissue of fact presented as to whether 
plaintiff was reasonably aware that she had sustained serious injury 
causally related to accident); Matter of State Farm Mut. Auto. Ins. Co. 
(Hernandez), 275 AD2d 989, 713 NYS2d 618 (4th Dept 2000); Matter of 
Nationwide Mut. Ins. Co. (Steber), 272 AD2d 940, 712 NYS2d 712 (4th 
Dept 2000); Matter of State Farm Mut. Auto. Ins. Co. (Tremaine), 270 
AD2d 962, 705 NYS2d 477 (4th Dept 2000) (unexcused two and one half 
year delay unreasonable as a matter of law). When an insurance carrier 
drafts an ambiguously worded notice provision and attempts to limit its 
lability by relying on it, the language will be construed against the car- 
rier and in a manner more favorable to the insured, Metropolitan Prop- 
erty and Cas. Ins. Co. v Mancuso, supra. 


In determining whether the notice was given with reasonable 
promptness after the insured knew or should reasonably have known 
that the tortfeasor was underinsured, the court should consider the 
nature and seriousness of the insured’s injuries, the extent of the 
tortfeasor’s coverage, and when the insured was reasonably capable of 
ascertaining this information, using due diligence, Metropolitan 
Property and Cas. Ins. Co. v Mancuso, 93 NY2d 487, 6938 NYS2d 81, 
715 NE2d 107 (1999); Blue Ridge Ins. Co. v Cook, 301 AD2d 598, 754 
NYS2d 41 (2d Dept 2003). 


Where an insured has previously provided timely notice of the ac- 
cident, as where the insured made a claim for no-fault benefits soon af- 
ter the accident, the insurer must establish prejudice from a late notice 
of SUM claim before it may properly disclaim coverage, Rekemeyer v 
State Farm Mut. Auto. Ins. Co., 4 NY3d 468, 796 NYS2d 13, 828 NE2d 
970 (2005); Waldron v New York Cent. Mut. Fire Ins. Co., 88 AD3d 
1053, 930 NYS2d 687 (38d Dept 2011). Cases decided prior to Rekemeyer 
must be read carefully to ensure that they are still good law. Similarly, 
when an insured gives late notice of the legal action, the insurer may 
not disclaim coverage without demonstrating prejudice, Matter of 
Brandon (Nationwide Mut. Ins. Co.), 97 NY2d 491, 743 NYS2d 53, 769 
NE2d 810 (2002); New York Cent. Mut. Fire Ins. Co. v Reinhardt, 27 
AD3d 751, 813 NYS2d 158 (2d Dept 2006); see State Farm Mut. Auto. 
Ins. Co. v Sparacio, 297 AD2d 284, 746 NYS2d 167 (2d Dept 2002). 


An insurer is not precluded from enforcing the policys SUM cover- 
age offset by failing to include the offset language on a declarations 
page that it issued to correct erroneous information, Goldman v GEICO 


General Ins. Co., 292 AD2d 162, 739 NYS2d 360 (1st Dept 2002) (11 
NYCRR 60-2.3(a)(2)), which requires offset language to appear on decla- 
rations page issued as part of new or renewal policy inapplicable). 
Injuries Sustained by Spouse 

Under Insurance Law § 3420(g), absent an express provision in an 
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insured’s policy, an insurance carrier is not obligated to provide insur- 
ance coverage for the death or injuries sustained by one spouse due to 
an independent tort committed by the other spouse, Yankelevitz v Royal 
Globe Ins. Co., 59 NY2d 928, 466 NYS2d 295, 453 NE2d 524 (1983); 
State Farm Mut. Auto. Ins. Co. v Harkins, 30 AD3d 502, 817 NYS2d 
107 (2d Dept 2006). However, Insurance Law § 3420(g) does not prevent 
recovery of underinsured motorist benefits under a family policy when 
the third party’s liability is not vicarious, General Acc. Ins. Co. v 
Elbaum, 236 AD2d 472, 653 NYS2d 659 (2d Dept 1997) (wife permitted 
to recover UIM benefits under family policy after recovering damages 
from owner of vehicle under theory that owner negligently entrusted ve- 
hicle to husband; see Allstate Ins. Co. v Roberts, 299 AD2d 820, 749 
NYS2d 352 (4th Dept 2002)). Similarly, Insurance Law § 3420(g) does 
not preclude liability insurance coverage on a third-party claim for con- 
tribution asserted against an insured-joint tortfeasor spouse of an 
injured person, Allstate Ins. Co. v Roberts, supra. 


A supplementary insurance carrier is not required to show preju- 
dice when it disclaims coverage due to the claimant’s failure to secure 
its consent to a settlement with the tortfeasor, New York Cent. Mut. 
Fire Ins. Co. v Danaher, 290 AD2d 783, 736 NYS2d 195 (3d Dept 2002). 
In such a case, the disclaimer is valid unless the claimant can demon- 
strate that the insurer waived the requirement of consent or acquiesced 
in the settlement, id. See PJI 4:65 for a more complete discussion of 
failure to cooperate. 


No Duty to Advise 


An insurance company or its agent has no duty to advise a client to 
procure underinsured motorist coverage, Wied v New York Cent. Mut. 
Fire Ins. Co., 208 AD2d 1132, 618 NYS2d 467 (3d Dept 1994); Erwig v 
Edward F. Cook Agency, Inc., 173 AD2d 489, 570 NYS2d 64 (2d Dept 
1991). 


Statute of Limitations 


The six year statute of limitations for contracts, not the three year 
tort limitation, applies to claims based on an uninsured motorist 
endorsement, DeLuca v Motor Vehicle Acc. Indemnification Corp., 17 
NY2d 76, 268 NYS2d 289, 215 NE2d 482 (1966); see State Farm Mut. 
Auto. Ins. Co. v Avena, 183 AD2d 159, 518 NYS2d 678 (2d Dept 1987); 
Annot: 28 ALR3d 580. For a case seemingly applying a discovery rule to 
the question of when the claim accrues, see Jenkins v State Farm Ins. 
Co., 21 AD3d 529, 801 NYS2d 42 (2d Dept 2005). 
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(b) JUDGMENT CREDITOR’S ACTION AGAINST INSURER 


PJI 4:66. Contracts—Insurance—Coverage—Liability 
Policy—Judgment Creditor’s Action Against 
Insurer—Notice 


Plaintiff (AB) has obtained a judgment in the 
amount of $. . . . against EF for (personal injuries 
of plaintiff, death of plaintiff's decedent, damage 
to plaintiff's property) resulting from negligent 
(/state nature of liability, as:—/ operation of EF’s 
automobile). Defendant (CD) insured EF against li- 
ability for such negligence. As required by the In- 
surance Law, the policy provides that if a judg- 
ment remains unpaid for more than thirty days 
after service of a copy of the judgment upon the 
insured, or the insured’s attorney, and on the 
insurer, an action may be brought by the holder of 
the judgment directly against the insurer. 


The policy required that in case of an (automo- 
bile accident, an injury occurring on EF’s prop- 
erty), AB or EF had to (/state policy provision, as:—]/ 
give CD immediate notice in writing of the ac- 
cident or injury). The policy also stated that if it 
was not possible to give immediate notice to CD, 
then notice had to be given as soon as was reason- 
ably possible. What that means is that AB had to 
give notice to CD within a reasonable time under 
all the circumstances. 


The parties agree that the policy issued by CD 
to EF would cover the judgment, that copies of the 
judgment were properly served, and that the judg- 
ment remained unpaid for more than thirty days 
after such service and is still unpaid. They agree 
further that EF never gave CD notice of the ac- 
cident and that (AB, AB’s attorney) did not notify 
CD of the accident until /state date/ which was (/state 
elapsed time, as:—/ six months) after the accident. 
CD contends that it did not receive timely notice 
of the accident and that it, therefore, is not obli- 
gated to pay the judgment. AB claims that (he, she) 
gave notice to CD as soon as was reasonably pos- 
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sible under all the circumstances. The question 
that you must decide is whether AB gave notice as 
soon as was reasonably possible. On that question 
AB has the burden of proof. 


Notice cannot be given by an injured person 
until (he, she) has knowledge of the name(s) of the 
person(s) responsible for (his, her) injury, the exis- 
tence of the insurance policy and the name and 
address of the insurer. In deciding whether notice 
was given (by, on behalf of) AB as soon as was rea- 
sonably possible, you should consider (/use such of 
the following factors as the evidence warrants:—/ plain- 
tiffs education and business experience, plaintiff's 
physical and mental condition between the time of 
the accident and the time (his, her) notice was 
given, whether (AB, AB’s attorney) acted with rea- 
sonable promptness in contacting (EF, the Depart- 
ment of Motor Vehicles) to learn the name of EF’s 
insurer, how soon after learning the name and ad- 
dress of the insurer (AB, AB’s attorney) gave no- 
tice of the accident.) 


As I indicated to you earlier, you must answer 
the following question: “Did (AB, AB’s attorney) 
give notice to CD as soon as was reasonably pos- 
sible under all of the circumstances?” If you find 
that notice of the accident was given to CD (by, on 
behalf of) AB as soon as was reasonably possible 
under all of the circumstances, your answer will 
be “yes.” If you find that notice of the accident was 
not given to CD (by, on behalf of) AB as soon as 
was reasonably possible under the circumstances, 
your answer will be “no”. 


Comment 


Caveat: The general rule is that the rights of an injured party 
against an insurer are no greater than those of the insured, D’Arata v 
New York Cent. Mut. Fire Ins. Co., 76 NY2d 659, 563 NYS2d 24, 564 
NE2d 634 (1990); Coleman v New Amsterdam Cas. Co., 247 NY 271, 
160 NE 367 (1928); Continental Cas. Co. v Employers Ins. Co. of 
Wausau, 60 AD3d 128, 871 NYS2d 48 (1st Dept 2008); see New York 
Cent. Mut. Fire Ins. Co. v Kilmurray, 181 AD2d 40, 585 NYS2d 599 (8d 
Dept 1992), except as that rule is changed by statute. However, in 2008, 
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the Legislature amended Insurance Law § 3420, L 2008, ch 388, § 2, to 
prohibit insurers from denying coverage under certain policies issued on 
or after January 17, 2009, based on the failure of the insured or the 
injured person to provide timely notice unless the insurer suffers preju- 
dice as a result of the delay, Insurance Law § 3420(a)(5). The amend- 
ments to Insurance Law § 3420 reverse New York’s “no-prejudice” rule 
with respect to late notice of a claim by an insured or an injured person. 
The new law does not apply to claims-made policies, id. Section 3420 
also has been amended to allow an injured party, under certain circum- 
stances, to bring a declaratory judgment action against the defendant’s 
insurer on the issue of late notice, § 3420(a)(6). This is a departure from 
pre-amendment law, which allows a claimant with a personal injury or 
wrongful death claim to file a direct action against a tortfeasor’s insurer 
only if the claimant has obtained a judgment against the tortfeasor that 
has remained unsatisfied for at least 30 days. Under the amendment, 
however, third-party claimants would have no right to file such an ac- 
tion against the carrier if the carrier or the insured brings a declaratory 
judgment action within 60 days of the denial of coverage. The amend- 
ments apply prospectively to policies issued on or after January 17, 
2009, Waldron v New York Cent. Mut. Fire Ins. Co., 88 AD3d 1053, 930 
NYS2d 687 (3d Dept 2011). 


Based on Insurance Law § 3420(a) and General Acc. Ins. Group v 
Cirucci, 46 NY2d 862, 414 NYS2d 512, 387 NE2d 223 (1979); Lauritano 
v American Fidelity Fire Ins. Co., 3 AD2d 564, 162 NYS2d 553 (1st 
Dept 1957), affd, 4 NY2d 1028, 177 NYS2d 530, 152 NE2d 546 (1958); 
Hartford Acc. & Indem. Co. v CNA Ins. Companies, 99 AD2d 310, 472 
NYS2d 342 (1st Dept 1984); Romano v St. Paul Fire and Marine Ins. 
Co., 65 AD2d 941, 410 NYS2d 942 (4th Dept 1978); Rogers v Merchants 
Mut. Cas. Co., 28 AD2d 919, 282 NYS2d 29 (2d Dept 1967); Mason v 
Allstate Ins. Co., 12 AD2d 138, 209 NYS2d 104 (2d Dept 1960); Zurich 
Ins. Co. v Martinez, 24 Misc2d 437, 201 NYS2d 810 (Sup 1960), affd, 14 
AD2d 754, 218 NYS2d 526 (1st Dept 1961); Pitts v Aetna Casualty & 
Surety Company, 218 F2d 58 (2d Cir 1954); and see generally 8 Apple- 
man, Insurance Law Practice 446, § 4833; 12 Couch, Insurance (2d Ed) 
663 ff, § 45:763 ff; 1 Richards, Insurance (5th Ed) 621, 629, §§ 170, 172; 
Vance, Insurance (3d Ed) 804, § 185; 70A NYJur2d Insurance §§ 1969— 
1972. 


The pattern charge concerns an action brought pursuant to Insur- 
ance Law § 3420(a), which deals with liability policies generally, includ- 
ing the standard automobile liability policy, see 175 East 74th Corp. v 
Hartford Acc. & Indem. Co., 51 NY2d 585, 485 NYS2d 584, 416 NE2d 
584 (1980) (predecessor statute to § 3420 does not apply to fidelity 
bonds). A cause of action based on Insurance Law § 3420(a)(2) permits 
an action to be maintained against the insurer for the amount of judg- 
ment not exceeding the amount of the applicable policy limit of cover- 
age, Kleynshvag v GAN Ins. Co., 138 AD3d 588, 789 NYS2d 160 (2d Dept 
2004), affd as mod and remanded, 21 AD3d 999, 801 NYS2d 383 (2d 
Dept 2005); Bennion v Allstate Ins. Co., 284 AD2d 924, 727 NYS2d 222 
(4th Dept 2001); see Corle v. Allstate Insurance Company, 162 AD3d 
1489, 79 NYS3d 414 (4th Dep’t 2018) (injured party’s standing to bring 
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action against insured under Insurance Law § 3420(a)(2) is limited to 
recovering policy limits of insured’s insurance policy); Creinis v Hanover 
Ins. Co., 59 AD3d 371, 872 NYS2d 544 (2d Dept 2009) Gudgment limited 
to $25,000 where insurer failed to participate in earlier judicial proceed- 
ings but subsequently established that it never issued a policy covering 
the owner, operator, or vehicle involved in the accident); Kleynshvag v 
GAN Ins. Co., 21 AD3d 999, 801 NYS2d 383 (2d Dept 2005) Gudgment 
not limited to statutory $25,000 minimum where insurer failed to par- 
ticipate in earlier judicial proceedings and failed to meet its burden of 
proving limitation on plaintiffs right to recover). For a discussion of 
coverage under the MCS-90 endorsement, required by federal law to be 
attached to liability policies issued to motor carriers who transport 
goods in interstate commerce, see Pierre v Providence Washington Ins. 
Co., 99 NY2d 222, 754 NYS2d 179, 784 NE2d 52 (2002) (endorsement 
provides that insurer agrees to pay any final judgment recovered against 
the insured for public liability as a result of the negligent operation of 
any vehicle; insurer obligated to compensate injured party under the 
endorsement even if the motor carrier who purchased the underlying 
policy was not the negligent party responsible for causing the injuries 
since negligent parties were insured under general policy); see also 49 
CFR 387.15. Other specific statutes under which an injured person may 
proceed against an insurer are considered at the end of this Comment. 
The pattern charge deals with notice by the injured person; as to notice 
by the insured, see infra this Comment and see PJI 4:77. The pattern 
charge assumes that proper service of the judgment has been made as 
required by Insurance Law § 3420(a)(2), and that there is no question 
concerning the form of the notice given of the accident. Sufficiency of 
the form of notice will ordinarily be a question for the court, but ques- 
tions of fact, necessitating modification of the pattern charge, may arise 
concerning service of the judgment. As to the form of notice and service 
of the judgment, see infra this Comment. 


Insurance Law § 3420 applies to policies “issued or delivered” in 
New York. The “issued or delivered” language encompasses situations 
where both the insured and the insured-against risk are located in this 
state, Carlson v American Intern. Group, Inc., 30 NY3d 288, 67 NYS3d 
100, 89 NE3d 490 (2017). 


The predecessor to Insurance Law § 3420 was enacted in 1917 as 
§ 109. As originally enacted, it required return of execution unsatisfied, 
but in 1938 was amended to provide instead for action against the 
insurer when the judgment against the insured remained unpaid for 
more than thirty days after service of a copy of the judgment on the 
insured, or the insured’s attorney, and the insurer, Insurance Law 
§ 167(1)(b). Prior to 1938, the Insurance Law contained no provision 
permitting the injured person to protect him or herself by giving notice 
of the accident or claim to the insurer, and it was consistently held that 
the injured person stood in the shoes of the insured and, therefore, 
could not recover if the insured gave late notice, Rushing v Commercial 
Cas. Ins. Co., 251 NY 302, 167 NE 450 (1929), or failed to give written 
notice, Weatherwax v Royal Indem. Co., 250 NY 281, 165 NE 293 (1929), 
or failed to cooperate with the insurer, Coleman v New Amsterdam Cas. 
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Co., 247 NY 271, 160 NE 367 (1928). The 1938 amendment gave the 
injured person an independent right to give notice. However, the injured 
person still stands in the shoes of the insured regarding cooperation 
and other conditions of the policy except notice. Further, a defense 
based on the insured’s untimely notice may be asserted against an 
injured person bringing a bad-faith failure-to-settle claim as the 
insured’s assignee, Zeldin v Interboro Mut. Indem. Ins. Co., 44 AD3d 
652, 843 NYS2d 366 (2d Dept 2007), even where the injured person 
furnished timely notice of the accident and established coverage in a 
separate declaratory judgment action against the insurer, Cirone v 
Tower Ins. Co. of New York, 76 AD3d 883, 908 NYS2d 178 (1st Dept 
2010). Insurance Law § 3420 does not authorize a suit by an injured 
party against an insurance broker, agent or agency, Carcone v D’Angelo 
Ins. Agency, 302 AD2d 962, 755 NYS2d 172 (4th Dept 2003). The stat- 
ute, however, does authorize actions against insurers of an “additional 
insured,” Lue v Finkelstein & Partners, LLP, 94 AD3d 1386, 943 NYS2d 
636 (3d Dept 2012). As to a failure by the insured to cooperate, see PJI 
4:78. 


Under the statute as amended “notice by or on behalf of the insured, 
or written notice by or on behalf of the injured person or any other 
claimant, to any licensed agent of the insurer in this state, with 
particulars sufficient to identify the insured, shall be deemed notice to 
the insurer,” Insurance Law § 3420(a)(3); see Waldron v New York 
Cent. Mut. Fire Ins. Co., 88 AD3d 1053, 9830 NYS2d 687 (3d Dept 2011). 
However, notice to an insurance broker does not ordinarily constitute 
notice to the carrier, Waldron v New York Cent. Mut. Fire Ins. Co., 
supra; Board of Hudson River-Black River Regulating Dist. v Praetorian 
Ins. Co., 56 AD3d 929, 867 NYS2d 256 (3d Dept 2008); see Travelers 
Ins. Co. v Raulli & Sons, Inc., 21 AD3d 1299, 802 NYS2d 823 (4th Dept 
2005) (question of fact as to whether broker acting as agent for insurer). 
The statute further provides that the “failure to give any notice required 
to be given by such policy within the time prescribed therein shall not 
invalidate any claim made by the insured or by any other claimant if it 
shall be shown not to have been reasonably possible to give such notice 
within the prescribed time and that notice was given as soon as was 
reasonably possible,” Insurance Law § 3420(a)(4). By virtue of Insur- 
ance Law § 3103(a), every liability policy issued in this state is enforce- 
able as though it contained those provisions, whether in fact it does or 
not. 


The statutory right created in Insurance Law § 3420 arises only af- 
ter plaintiff has obtained a judgment in the underlying personal injury 
action, Lang v Hanover Ins. Co., 3 NY38d 350, 787 NYS2d 211, 820 
NE2d 855 (2004); see Hernandez v American Transit Ins. Co., 60 AD3d 
634, 875 NYS2d 125 (2d Dept 2009); Creinis v Hanover Ins. Co., 59 
AD3d 371, 872 NYS2d 544 (2d Dept 2009); see also Carlson v American 
Intern. Group, Inc., 30 NY3d 288, 67 NYS3d 100, 89 NE3d 490 (2017). 
Thus, a judgment against the tortfeasor is a statutory condition prece- 
dent to a direct suit against the tortfeasor’s insurer, Lang v Hanover 
Ins. Co., supra. The Lang decision did not establish a new principle of 
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law and thus applies retroactively, Weierheiser v Hermitage Ins. Co., 
17 AD8d 1133, 795 NYS2d 807 (4th Dept 2005). Any inequities result- 
ing from the insolvency or bankruptcy of the insured are remedied by 
the provisions of the Bankruptcy Code that permit a personal injury 
plaintiff to pursue an action against a bankrupt defendant for the 
purpose of obtaining a judgment to be enforced against the defendant’s 
insurer, Lue v Finkelstein & Partners, LLP, 94 AD3d 1386, 943 NYS2d 
636 (3d Dept 2012). 


Service on the insurer of a copy of the judgment with notice of 
entry as required by Insurance Law § 3420(a)(2) is an essential element 
of the cause of action, Thrasher v U. S. Liability Ins. Co., 19 NY2d 159, 
278 NYS2d 793, 225 NE2d 503 (1967); Fortis v Glens Falls Ins. Co., 23 
AD2d 88, 258 NYS2d 753 (1st Dept 1965), aff'd, 18 NY2d 779, 275 
NYS2d 265, 221 NE2d 807 (1966); Guayara v Hudson Ins. Co., 48 AD3d 
628, 852 NYS2d 359 (2d Dept 2008), but any method of service that is 
reasonably calculated to give notice is sufficient, Thrasher v U. S. Li- 
ability Ins. Co., supra. Therefore, service upon an attorney retained by 
the insurer to defend the insured constitutes service on the insurer, id, 
and service upon the insured by filing the judgment pursuant to CPLR 
2103(d) in the proceeding is compliance with Insurance Law § 3420(a)(2), 
although such filing may not in fact be notice to the insured, Fortis v 
Glens Falls Ins. Co., supra; see Rucaj v Progressive Ins. Co., 19 AD3d 
270, 797 NYS2d 79 (1st Dept 2005) (statute does not require plaintiff to 
prove that insured actually received the judgment). 


Amendments to Insurance Law § 3420 


In 2008, the Legislature amended Insurance Law § 3420, ch 388, 
§ 2, to prohibit insurers from denying coverage under certain policies is- 
sued on or after January 17, 2009, based on the failure of the insured or 
the injured person to provide timely notice unless the insurer suffers 
prejudice as a result of the delay, Insurance Law § 3420(a)(5). An 
insurer is prejudiced if “the failure to timely provide notice materially 
impairs the ability of the insurer to investigate or defend the claim,” 
§ 3420(c)(2)(C), L 2008, ch 388, § 4. The new law also provides that the 
insurer bears the burden of showing prejudice if notice was provided by 
the insured or injured person within two years of the time required 
under the policy, § 3420(c)(2)(A). However, if notice is provided more 
than two years after the time required under the policy, the insured 
bears the burden of proving that the insurer was not prejudiced by the 
late notice, id. Under the new law, regardless of the timing of the no- 
tice, an irrebuttable presumption of prejudice applies if, prior to notice, 
the insured’s liability has been determined by a court of competent 
jurisdiction or binding arbitration or if the insured has resolved the 
claim by settlement or other compromise, § 3420(c)(2)(B). The new law 
does not apply to claims-made policies, id § 3420(a)(5). Section 3420 also 
has been amended to allow an injured party, under certain circum- 
stances, to bring a declaratory judgment action against the defendant’s 
insurer on the issue of late notice, § 3420(a)(6). This is a departure from 
pre-amendment law, which allows a claimant with a personal injury or 
wrongful death claim to file a direct action against a tortfeasor’s insurer 
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only if the claimant has obtained a judgment against the tortfeasor that 
has remained unsatisfied for at least 30 days. Under the amendment, 
however, third-party claimants would have no right to file such an ac- 
tion against the carrier if the carrier or the insured brings a declaratory 
judgment action within 60 days of the denial of coverage. The amend- 
ments to section 3420 apply prospectively to policies issued on or after 
January 17, 2009. 


Notice by the Insured 


In a case involving a policy other than a claims-made policy issued 
on or after January 17, 2009, the commentary in this section may not 
apply because of the revisions to Insurance Law § 3420, which have 
been described in the section entitled, Amendments to Insurance Law 
§ 3420, supra. However, in a case involving a policy issued before Janu- 
ary 17, 2009, or involving a claims-made policy, the commentary in this 
section should still apply. 


Notice by or on behalf of the insured is important to the determina- 
tion of the injured person’s rights because (1) timely and sufficient no- 
tice by the insured preserves both the insured’s and the injured person’s 
rights, and (2) since less demanding standards of notice apply to the 
injured person than to the insured, Rogers v Merchants Mut. Cas. Co., 
28 AD2d 919, 282 NYS2d 29 (2d Dept 1967), the injured person is a for- 
tiori protected when the standards governing the insured have been 
met. The general rule as to notice by the insured is that whether notice 
has been given within a reasonable time under all the circumstances is 
a question for the jury where there is evidence of an excuse or mitigat- 
ing circumstance recognized by the law, Argentina v Otsego Mut. Fire 
Ins. Co., 86 NY2d 748, 631 NYS2d 125, 655 NE2d 166 (1995). For a 
detailed discussion of the timeliness of notice by the insured including a 
listing of the types of excuses recognized by law, see PJI 4:77. 


As to the form of notice from the insured, a policy provision requir- 
ing written notice is valid, although Insurance Law § 3420(a)(3), quoted 
above, specifies “written notice” by the injured person and speaks only 
of “notice” by the insured, Bazar v Great Am. Indem. Co., 306 NY 481, 
119 NE2d 346 (1954); Gizzi v State Farm Mut. Ins. Co., 56 AD2d 973, 
393 NYS2d 107 (3d Dept 1977). The injured party cannot rely on a let- 
ter sent by the Motor Vehicle Bureau to a carrier twenty months after 
the accident, since that letter was not sent by or on behalf of the injured 
party, Feigelson v Allstate Ins. Co., 38 AD2d 535, 327 NYS2d 115 (1st 
Dept 1971), affd, 31 NY2d 913, 340 NYS2d 646, 292 NE2d 787 (1972). 


Notice by the Injured Party 


In a case involving a non-claims-made policy issued on or after 
January 17, 2009, the commentary in this section may not apply because 
of the revisions to Insurance Law § 3420, which have been described in 
the section entitled, Amendments to Insurance Law § 3420, supra. 
However, in a case involving a policy issued before January 17, 2009, or 
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involving a claims-made policy, the commentary in this section should 
still apply. 


The notice required of an injured party to an insurer is measured 
less rigidly than the notice required of an insured, Lauritano v Ameri- 
can Fidelity Fire Ins. Co., 3 AD2d 564, 162 NYS2d 553 (1st Dept 1957), 
affd, 4 NY2d 1028, 177 NYS2d 530, 152 NE2d 546 (1958); Becker v 
Colonial Co-op. Ins. Co., 24 AD3d 702, 806 NYS2d 720 (2d Dept 2005); 
Appel v Allstate Ins. Co., 20 AD3d 367, 799 NYS2d 467 (1st Dept 2005); 
GA Ins. Co. of New York v Simmes, 270 AD2d 664, 704 NYS2d 700 (3d 
Dept 2000). The injured person’s rights must be judged by the prospects 
for giving notice that were afforded him or her, not by those available to 
the insured, Lauritano v American Fidelity Fire Ins. Co., supra; Spent- 
rev Realty Corp. v United Nat. Specialty Ins. Co., 90 AD3d 636, 933 
NYS2d 725 (2d Dept 2011). What is reasonably possible for the insured 
may not be reasonably possible for the injured person, and thus the pas- 
sage of time does not of itself make delay unreasonable, Lauritano v 
American Fidelity Fire Ins. Co., supra; Spentrev Realty Corp. v United 
Nat. Specialty Ins. Co., supra. An injured’s notice, if given promptly 
based on the information available to the injured, is effective even if 
given after the insurer has disclaimed in response to late notice from 
the insured, see Tower Ins. Co. of New York v Rong Rong Sun, 105 
AD3d 561, 963 NYS2d 225 (1st Dept 2013). 


The injured person must have reasonable time to find out who 
injured him or her, Pitts v Aetna Casualty & Surety Company, 218 F2d 
58 (2d Cir 1954), and to ascertain whether there is insurance coverage 
and if so the name and address of the carrier, id; Marcus v London & 
Lancashire Indem. Co., 6 AD2d 702, 174 NYS2d 423 (2d Dept 1958), 
affd, 5 NY2d 961, 184 NYS2d 837, 157 NE2d 714 (1959); Manhattan 
Cas. Co. v Hoynacky, 33 AD2d 919, 307 NYS2d 251 (2d Dept 1970); 
Mason v Allstate Ins. Co., 12 AD2d 138, 209 NYS2d 104 (2d Dept 1960); 
Zurich Ins. Co. v Martinez, 24 Misc2d 437, 201 NYS2d 810 (Sup 1960), 
affd, 14 AD2d 754, 218 NYS2d 526 (1st Dept 1961). The injured person 
must, however, exercise due diligence, by communicating with the Com- 
missioner of Motor Vehicles and otherwise, to ascertain who the carrier 
is, see Haas v Motor Vehicle Acc. Indemnification Corp., 29 AD2d 447, 
289 NYS2d 251 (4th Dept 1968); Mack v Great Atlantic & Pac. Tea Co., 
25 AD2d 482, 266 NYS2d 770 (4th Dept 1966). 


The injured party has the burden of proving that he/she or counsel 
acted diligently in attempting to ascertain the identity of the insurer 
and thereafter expeditiously notified the insurer, American Home Assur. 
Co. v State Farm Mut. Auto. Ins. Co., 277 AD2d 409, 717 NYS2d 224 
(2d Dept 2000); Serravillo v Sterling Ins. Co., 261 AD2d 384, 689 NYS2d 
521 (2d Dept 1999); Eveready Ins. Co. v Chavis, 150 AD2d 332, 540 
NYS2d 860 (2d Dept 1989); Mason v Allstate Ins. Co., 12 AD2d 138, 209 
NYS2d 104 (2d Dept 1960). 


Thus, a delay resulting from a claimant’s lack of knowledge that 
defendant was the insured’s carrier constitutes a reasonable excuse 
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within the meaning of the statute, State v American Nat. Fire Ins. Co., 
193 AD2d 996, 598 NYS2d 339 (3d Dept 1993) (State may seek recovery 
against oil spiller’s insurer pursuant to Navigation Law § 190 despite 
insured’s failure to give notice); see State v Taugco Inc., 213 AD2d 831, 
623 NYS2d 383 (3d Dept 1995) (claim barred after two year delay from 
time when State knew that site owner had liability insurance). 


What constitutes a reasonable time is liberally construed and is 
ordinarily a question for the factfinder if an excuse is offered for the 
delay, State v Zurich Ins. Co., 199 AD2d 916, 605 NYS2d 575 (3d Dept 
1993) (reliance on insured’s representation that insurer had disclaimed 
coverage cannot be decided as a matter of law); see Appel v Allstate Ins. 
Co., 20 AD3d 367, 799 NYS2d 467 (1st Dept 2005); GA Ins. Co. of New 
York v Simmes, 270 AD2d 664, 704 NYS2d 700 (3d Dept 2000); Eveready 
Ins. Co. v Chavis, 150 AD2d 332, 540 NYS2d 860 (2d Dept 1989); National 
Grange Mut. Ins. Co. v Diaz, 111 AD2d 700, 490 NYS2d 516 (1st Dept 
1985); see also Florio v General Acc. Fire & Life Assur. Corp., 396 F2d 
510 (2d Cir 1968) (where at time of accident there was no public record 
of insurance coverage, jury finding that notice fifteen years after the ac- 
cident was timely upheld). Where there is late notice and no mitigating 
factors or acceptable excuse offered, the notice has been found untimely 
as a matter of law, Appell v Liberty Mut. Ins. Co., 22 AD2d 906, 255 
NYS2d 545 (2d Dept 1964), affd, 17 NY2d 519, 267 NYS2d 516, 214 
NE2d 792 (1966); American Home Assur. Co. v State Farm Mut. Auto. 
Ins. Co., 277 AD2d 409, 717 NYS2d 224 (2d Dept 2000); Serravillo v 
Sterling Ins. Co., 261 AD2d 384, 689 NYS2d 521 (2d Dept 1999); 
Eveready Ins. Co. v Chavis, supra; Richter v Fireman’s Fund Am. Ins. 
Co., 27 AD2d 223, 277 NYS2d 737 (1st Dept 1967), but when an ade- 
quate excuse is offered, notice has been found timely as a matter of law, 
Lauritano v American Fidelity Fire Ins. Co., 3 AD2d 564, 162 NYS2d 
553 (1st Dept 1957), affd, 4 NY2d 1028, 177 NYS2d 530, 152 NE2d 546 
(1958); Motor Vehicle Acc. Indemnification Corp. v U. S. Liability Ins. 
Co., 33 AD2d 902, 307 NYS2d 685 (1st Dept 1970). Where an injured 
party has failed to exercise the independent right to notify the insurer 
of an occurrence, the insurer’s disclaimer to the insured for failure to 
satisfy the notice requirement is also effective against the injured party, 
Konig v Hermitage Ins. Co., 93 AD8d 648, 940 NYS2d 116 (2d Dept 
2012). 


Timely written notice by one injured passenger is sufficient as to 
another passenger injured in the same accident, Motor Vehicle Acc. 
Indemnification Corp. v U. S. Liability Ins. Co., 33 AD2d 902, 307 
NYS2d 685 (1st Dept 1970); see Rose v State, 265 AD2d 473, 696 NYS2d 
527 (2d Dept 1999) and National Union Fire Ins. Co. of Pittsburgh, Pa. 
v Insurance Co. of North America, 188 AD2d 259, 590 NYS2d 463 (1st 
Dept 1992) (where two claimants are similarly situated, notice by one 
may be applicable to the other). 


Defenses 


Cancellation of Policy 
Cancellation of the policy prior to the date of the accident is a 
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defense, provided the statutory requirements for cancellation have been 
met, Perez v Hartford Acc. & Indem. Co., 31 AD2d 895, 297 NYS2d 875 
(1st Dept 1969), affd, 26 NY2d 625, 307 NYS2d 467, 255 NE2d 722 
(1970); Hartford Ins. Co. v Corrigan, 59 AD2d 933, 399 NYS2d 448 (2d 
Dept 1977); see Zappone v Home Ins. Co., 55 NY2d 131, 447 NYS2d 
911, 432 NE2d 783 (1982); Zeman v Zack Agency, Inc., 75 AD2d 261, 
429 NYS2d 444 (2d Dept 1980); State Farm Mut. Auto. Ins. Co. v 
Matthews, 74 AD2d 875, 426 NYS2d 30 (2d Dept 1980); Country-Wide 
Ins. Co. v Kruse, 61 AD2d 922, 403 NYS2d 9 (1st Dept 1978); Romeo v 
Reliance Ins. Co., 53 AD2d 733, 384 NYS2d 39 (38d Dept 1976); Caprino 
v Nationwide Mut. Ins. Co., 34 AD2d 522, 308 NYS2d 624 (1st Dept 
1970); see also Employers Commercial Union Ins. Co. v Firemen’s Fund 
Ins. Co., 45 NY2d 608, 412 NYS2d 121, 384 NE2d 668 (1978). But they 
are not met when less than the statutory twenty-day notice is given 
under VTL § 313, Houston v Empire Mut. Ins. Co., 37 AD2d 605, 323 
NYS2d 440 (2d Dept 1971); see Country-Wide Ins. Co. v Zanfardino, 54 
AD2d 871, 388 NYS2d 589 (1st Dept 1976); see also Insurance Law 
§ 3425, or when the notice is not printed in the size type required by 
VTL § 313(1)(a) or Banking Law 576(1)(c), see Meutsch v Travelers Ins. 
Co., 198 AD2d 845, 604 NYS2d 417 (4th Dept 1993); Lumbermens Mut. 
Cas. Co. v Comparato, 151 AD2d 265, 542 NYS2d 179 (1st Dept 1989); 
Sea Ins. Co., Ltd. v Kopsky, 137 AD2d 804, 525 NYS2d 266 (2d Dept 
1988) (automobile insurer has burden of establishing strict compliance 
with notification requirements of Banking Law § 576); Empire Mut. Ins. 
Co. v Malagoli, 133 AD2d 29, 518 NYS2d 803 (1st Dept 1987); Reliance 
Ins. Co. v Rabinowitz, 65 AD2d 619, 409 NYS2d 539 (2d Dept 1978); 
Nassau Ins. Co. v Hernandez, 65 AD2d 551, 408 NYS2d 956 (2d Dept 
1978); Country Wide Ins. Co. v Allstate Ins. Co., 68 AD2d 951, 406 
NYS2d 313 (1st Dept 1978); Lion Ins. Co. v Reilly, 61 AD2d 1047, 403 
NYS2d 117 (2d Dept 1978) (all stressing need for strict compliance with 
letter of the law, thus making actual notice immaterial). The insurer 
has the burden of proving the validity of its timely cancellation, Badio v 
Liberty Mut. Fire Ins. Co., 12 AD3d 229, 785 NYS2d 52 (1st Dept 2004). 
Where the insurer presents sufficient evidence of mailing the notice, the 
policy is effectively cancelled even though the named insured did not 
actually receive the notice, Badio v Liberty Mut. Fire Ins. Co., supra; 
Brelsford v USAA, 289 AD2d 847, 734 NYS2d 707 (3d Dept 2001) 
(insured notified insurer of new address after notice was sent but before 
cancellation date). The fact that a cancellation notice was mailed to the 
address shown on the policy and returned as unclaimed does not serve 
to invalidate the notice, where the insurer was never advised that the . 
address was incorrect, Pressman v Warwick Ins. Co., 2138 AD2d 386, 
623 NYS2d 306 (2d Dept 1995); see York v Allstate Indem. Co., 8 AD3d 
663, 780 NYS2d 357 (2d Dept 2004); Hughson v National Grange Mut. 
Ins. Co., 110 AD2d 1072, 488 NYS2d 930 (4th Dept 1985). 


Proof of mailing of a cancellation notice gives rise to a presumption 
that the notice was received by the addressee, Residential Holding 
Corp. v Scottsdale Ins. Co., 286 AD2d 679, 729 NYS2d 776 (2d Dept 
2001). The presumption arises either from evidence of actual mailing or 
evidence of a standard office practice or procedure designed to ensure 
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that items are properly addressed and mailed, id; Tracy v William Penn 
Life Ins. Co. of New York, 234 AD2d 745, 650 NYS2d 907 (3d Dept 
1996); Pardo v Central Co-op. Ins. Co., 223 AD2d 832, 686 NYS2d 184 
(3d Dept 1996). In order for the presumption of receipt to arise, office 
practice must be geared so as to ensure the likelihood that a notice of 
cancellation is always properly addressed and mailed, Badio v Liberty 
Mut. Fire Ins. Co., 12 AD3d 229, 785 NYS2d 52 (1st Dept 2004); see 
Nassau Ins. Co. v Murray, 46 NY2d 828, 414 NYS2d 117, 386 NE2d 
1085 (1978); see also Preferred Mut. Ins. Co. v Donnelly, 22 NY3d 1169, 
985 NYS2d 470, 8 NE8d 847 (2014). An insured’s denial of receipt, 
standing alone, is insufficient to rebut the presumption, Badio v Liberty 
Mutual Fire Insurance Co., supra. In addition to a claim of no receipt, 
there must be a showing that routine office practice was not followed or 
was so careless that it would be unreasonable to assume that the notice 
was mailed, Badio v Liberty Mutual Fire Insurance Co., supra; see Nas- 
sau Ins. Co. v Murray, supra. 


The provisions of VTL § 313 must be strictly complied with and a 
notice of cancellation is ineffective where it does not clearly and 
unequivocally declare that insurance must be maintained continuously, 
Barile v Kavanaugh, 67 NY2d 392, 502 NYS2d 977, 494 NE2d 82 (1986); 
Geico Indem. v Roth, 56 AD3d 1244, 867 NYS2d 622 (4th Dept 2008); 
Material Damage Adjustment Corp. v King, 1 AD3d 439, 766 NYS2d 
695 (2d Dept 2003); Public Service Mut. Ins. Co. v Foley, 190 AD2d 800, 
593 NYS2d 847 (2d Dept 1993) (policy holder’s failure to renew registra- 
tion does not relieve insurer of obligation to comply with statutory no- 
tice of termination provisions); Matter of USAA Cas. Ins. Co. (Torres), 
178 AD2d 356, 577 NYS2d 408 (1st Dept 1991); but see Graham v 
Nationwide Mut. Ins. Co., 144 AD2d 339, 533 NYS2d 939 (2d Dept 
1988) (insertion of warning clause on second page of insurer’s cancella- 
tion letter does not violate VTL § 313 where the second page contained 
a postscript discussion of the reasons underlying the termination); see 
also Matter of Utica Mut. Ins. Co., 108 AD2d 865, 485 NYS2d 574 (2d 
Dept 1985). A notice of cancellation is ineffective if it fails to adequately 
specify the reason for cancellation, Lumbermens Mut. Cas. Co. v Brooks, 
13 AD3d 198, 786 NYS2d 482 (1st Dept 2004). A notice of cancellation 
that incorrectly stated that the civil penalty was four dollars for each 
day that insurance was not in effect, rather than six dollars per day, 
was ineffective, American Home Assur. Co. v Chin, 269 AD2d 24, 708 
NYS2d 453 (2d Dept 2000). However, a notice of termination sent to the 
Department of Motor Vehicles containing the wrong vehicle identifica- 
tion number was effective when the insured was responsible for the er- 
ror, State Farm Ins. Co. v Lofstad, 278 AD2d 224, 717 NYS2d 287 (2d 
Dept 2000). 


In order to effectuate a cancellation, a proper final premium bill 
and a notice of cancellation must have been mailed and the actual 
cancellation must be subsequent to that mailing, although the two need 
not be mailed separately, Eagle Ins. Co. v Gervais, 242 AD2d 572, 662 
NYS2d 524 (2d Dept 1997). As to proving compliance with the mailing 
procedures of VTL § 313(1)(a), see Geico Indem. v Roth, 56 AD3d 1244, 
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867 NYS2d 622 (4th Dept 2008); Ficarro v AARP Inc., 205 AD2d 955, 
613 NYS2d 771 (8d Dept 1994); Empire Ins. Co. v Narain, 193 AD2d 
447, 597 NYS2d 680 (1st Dept 1993); Worldwide Underwriters Ins. Co. 
v Lumbermens Mut. Cas. Co., 181 AD2d 784, 581 NYS2d 93 (2d Dept 
1992); see also Roebuck v Government Employees Ins. Co., 214 AD2d 
930, 625 NYS2d 734 (38d Dept 1995) (VTL § 313(1)(b) does not require 
that a certificate of mailing recite the amount of postage paid; Postal 
Service’s postmark endorsement obviates necessity of signature by 
receiving postal employee). VTL § 313(1)(b) provides, “A copy of a notice 
of termination and the certificate of mailing, when kept in the regular 
course of the insurer’s business, shall constitute conclusive proof of 
compliance with the mailing requirements of this chapter.” 


To cancel a policy of insurance or delete a vehicle from a policy, the 
insurer is not required to send a notice of cancellation to an additional 
driver listed in the policy, VTL § 313(1)(a); American Casualty Ins. Co. 
v Walcott, 300 AD2d 478, 751 NYS2d 560 (2d Dept 2002). However, an 
insurer is required to give notice of the deletion of a vehicle from a 
policy to an additional driver where the insurer knows or has reason to 
know that the driver was the owner of the deleted vehicle and where 
the insurer had treated the driver as a named insured, American Casu- 
alty Ins. Co. v Walcott, supra. 


The requirements of VTL § 313(1)(a) must be met regardless of 
whether the insured had an insurable interest in the automobile or 
whether the insured obtained the policy by misrepresentation, even 
though the policy provision involved collision insurance rather than li- 
ability insurance, Mooney v Nationwide Mut. Ins. Co., 172 AD2d 144, 
577 NYS2d 506 (3d Dept 1991). Thus, VTL § 313 supplants an insur- 
ance company’s right to cancel a contract of insurance retroactively on 
the grounds of fraud or misrepresentation and mandates that the cancel- 
lation of a contract pursuant to its provisions may only be effected 
prospectively, Insurance Co. of North America v Kaplun, 274 AD2d 293, 
713 NYS2d 214 (2d Dept 2000). This applies to a policy issued under 
the assigned risk plan as well, id; see Aetna Cas. & Sur. Co. v O’Connor, 
8 NY2d 359, 207 NYS2d 679, 170 NE2d 681 (1960). However, the 
insurer may assert as an affirmative defense that the plaintiffs mate- 
rial misrepresentation and fraud in obtaining the policy preclude her 
recovery under the policy, Insurance Co. of North America v Kaplun, 
supra; DiDonna v State Farm Mut. Auto. Ins. Co., 259 AD2d 727, 687 
NYS2d 175 (2d Dept 1999). 


While VTL § 313(1)(a) requires that a notice of cancellation include 
a statement that proof of financial security must be maintained, its 
omission will not render the notice ineffective when the insurer’s obliga- 
tion to indemnify has been terminated by a supervening policy of insur- 
ance, Kaplan v Travelers Ins. Co., 205 AD2d 501, 612 NYS2d 658 (2d 
Dept 1994) (supervening policy of insurance terminates prior insurer’s 
obligation to indemnify regardless of noncompliance with notice require- 
ments of § 313); Kelly v Amica Mut. Ins. Co., 142 AD2d 555, 530 NYS2d 
221 (2d Dept 1988); see AIU Ins. Co. v Marciante, 8 AD3d 266, 778 
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NYS2d 55 (2d Dept 2004). A supervening policy of liability insurance 
terminates the prior insurer’s obligation to indemnify, even if the prior 
insurer failed to comply with the notice provisions of VTL § 313, Employ- 
ers Commercial Union Ins. Co. v Firemen’s Fund Ins. Co., 45 NY2d 608, 
412 NYS2d 121, 384 NE2d 668 (1978), but merely investigating 
alternate coverage does not give rise to a waiver or estoppel from object- 
ing to defective notice pursuant to Insurance Law § 3426, Rancich v 
Cortland Co-op. Ins. Co., 204 AD2d 839, 611 NYS2d 956 (3d Dept 1994). 


Banking Law § 576 sets forth the procedures a premium finance 
agency must follow to effect a cancellation of an insurance contract. The 
statute requires the agency to send the insured not less than ten days 
notice of its intent to cancel the policy unless the insured cures within 
that ten day period plus three days for mailing, Banking Law § 576(1)(a). 
Upon expiration of the cure period the agency may cancel the policy by 
notifying the insurer of the date when the contract should be cancelled, 
with a copy of the notice mailed to the insured, Banking Law 576(1)(d). 
The statute provides that “the insurance contract shall be cancelled as 
if such notice of cancellation had been submitted by the insured 
himself,” id. This statute does not abrogate the common law rule that 
extends the period of coverage until the insurer receives the notice of 
cancellation, Crump v Unigard Ins. Co., 100 NY2d 12, 760 NYS2d 71, 
790 NE2d 244 (2003); Deerbrook Ins. Co. v McGregor, 19 AD3d 417, 796 
NYS2d 410 (2d Dept 2005). 


The procedures to be followed in canceling a policy differ for insur- 
ers and premium finance agencies, with the latter not subject to all 
procedures imposed on insurers, Ward v Gresham, 59 NY2d 878, 465 
NYS2d 931, 452 NE2d 1259 (1983); Aetna Cas. & Sur. Co. v Preisigke, 
139 AD2d 900, 527 NYS2d 895 (4th Dept 1988). A premium finance 
company must comply not only with § 576 of the Banking Law but also 
with those regulations that have been incorporated by reference, includ- 
ing 15 NYCRR § 34.6, which contains specific notice requirements, Foster 
v Abrams, 242 AD2d 952, 662 NYS2d 899 (4th Dept 1997). A premium 
finance agency is not required to include a warning that the insured has 
a right to a review of the cancellation, Aetna Cas. & Sur. Co. v Preisigke, 
supra; but see Roth v Aetna Life and Cas. Ins. Co., 128 AD2d 514, 512 
NYS2d 447 (2d Dept 1987). As to the time limits applicable to notice 
under Banking Law § 576, see Matter of Fagan, 85 AD2d 637, 444 
NYS2d 931 (2d Dept 1981); see also Matter of Utica Mut. Ins. Co., 100 
AD2d 592, 473 NYS2d 539 (2d Dept 1984). As to proving compliance 
with the mailing procedures of Banking Law § 576, see Parkside Food 
Center, Inc. v United Intern. Ins. Co., 193 AD2d 658, 597 NYS2d 467 
(2d Dept 1993). 


The right to cancel for nonpayment of premiums is also subject to 
the Rules of the New York Automobile Insurance Plan (Assigned Risk 
Plan, see Insurance Law § 5301 et seq). A failure to properly and timely 
bill the insured as required by the Plan precludes the insurer from ef- 
fectively canceling the policy, Eveready Ins. Co. v Mitchell, 183 AD2d 
210, 519 NYS2d 19 (2d Dept 1987); see Eveready Ins. Co. v Hadzovic, 
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182 AD2d 818, 582 NYS2d 508 (2d Dept 1992). A cancellation notice is 
ineffective if the insurer has failed to comply with Section 14(E) of the 
Plan, which requires that the billing notice advise the insured that pay- 
ment can be made through the insurance broker or directly, Nationwide 
Ins. Co. v Edwards, 292 AD2d 389, 738 NYS2d 95 (2d Dept 2002). Sec- 
tion 14(B) of the Plan, which requires that notice of non-renewal because 
of cancellation or termination be filed with the Superintendent of Insur- 
ance, applies only when the applicant is not entitled to insurance under 
the Plan, as when the insured has engaged in illegal conduct or has 
failed to provide accurate information on the insurance application, see 
Allstate Ins. Co. v Hernandez, 282 AD2d 451, 723 NYS2d 65 (2d Dept 
2001) (§ 14(B) inapplicable where policy not renewed where insured was 
otherwise entitled to insurance but failed to pay premium). Section 12 
of the Rules of the New York Automobile Insurance Plan provides that 
where an application for coverage is transmitted by certified mail, cover- 
age will be effective as of the date following the postmark of the 
transmittal envelope, provided that such envelope sets forth the post of- 
fice receipt number. Nonetheless, given the public policy in favor of 
uninterrupted insurance coverage of automobiles, an inadvertent fail- 
ure to place the certified receipt number on the envelope does not oper- 
ate to interrupt insurance coverage, Fogarty v Boston Old Colony Ins. 
Co., 222 AD2d 484, 635 NYS2d 647 (2d Dept 1995). 


Prior to January 31, 2002, an insurer’s failure to notify the Com- 
missioner of Insurance within thirty days of the cancellation did not ef- 
fectively cancel the policy with respect to persons other than the insured 
and members of the insured’s household, Meutsch v Travelers Ins. Co., 
198 AD2d 845, 604 NYS2d 417 (4th Dept 1993); see Liberty Mut. Ins. 
Co. v Vidale, 207 AD2d 489, 615 NYS2d 922 (2d Dept 1994). However, 
legislation repealing that provision went into effect on January 31, 
2002. 


Other statutory requirements regarding cancellation and renewal 
include the following: 


Insurance Law § 3425(a)(10) and § 3426(a)(3) provide that a notice 
of cancellation for nonpayment of premium is not effective where the 
insured pays the premium to the insurer, or to an agent or broker au- 
thorized to receive such payment, within fifteen days after the mailing 
to the insured of the notice of cancellation. 


Insurance Law § 3425(b) provides that cancellation within 60 days 
of issuance of a policy is ineffective “unless it states or is accompanied 
by a statement of the specific reason or reasons for such cancellation.” 
Implicit in the statute is the requirement that the reason given be ac- 
curate, Nassau Ins. Co. v Hernandez, 65 AD2d 551, 408 NYS2d 956 (2d 
Dept 1978) (failure to specify actual reason makes notice of cancellation 
invalid). 


Insurance Law § 3425(d)(3) requires that any renewal of a policy 
that changes the terms of a policy must provide a full and clear descrip- 
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tion of the change, even where the change is made on an approved 
policy form and contains at least substantially equivalent value in the 
aggregate of benefits. Thus, where a renewal of a fire policy changed the 
terms of a vacancy exclusion clause and the insured was never notified 
of the change, the insurer was bound by the coverage provided under 
the original policy, Janes v New York Cent. Mut. Ins. Co., 281 AD2d 
982, 722 NYS2d 669 (4th Dept 2001). Moreover, noncompliance with 
the statute may be a basis for reformation of a renewal policy, Gotkin v 
Allstate Ins. Co., 142 AD3d 17, 35 NYS3d 223 (2d Dept 2016). Reforma- 
tion of an umbrella policy was available, for example, where there was 
no notice of a change in its requirements, id. 


Cancellation of coverage by one of two insureds does not absolve 
the insurer from liability to the other insured, Broquedis v Employers 
Mut. Liability Ins. Co. of Wisconsin, 45 AD2d 591, 360 NYS2d 735 (4th 
Dept 1974). 


Other Defenses 


What other defenses are available depends upon the kind of policy 
that is in question. The general rule is that the rights of an injured 
party against an insurer are no greater than those of the insured, D’Arata 
v New York Cent. Mut. Fire Ins. Co., 76 NY2d 659, 563 NYS2d 24, 564 
NE2d 634 (1990); Coleman v New Amsterdam Cas. Co., 247 NY 271, 
160 NE 367 (1928); Continental Cas. Co. v Employers Ins. Co. of 
Wausau, 60 AD3d 128, 871 NYS2d 48 (1st Dept 2008); see New York 
Cent. Mut. Fire Ins. Co. v Kilmurray, 181 AD2d 40, 585 NYS2d 599 (3d 
Dept 1992), except as that rule is changed by or under statute. Further, 
the injured claimant who stands in the shoes of the insured must bear 
the same burdens of proof, Continental Cas. Co. v Employers Ins. Co. of 
Wausau, supra. The general rule is illustrated by Sun Ins. Co. of New 
York v Hercules Securities Unlimited, Inc., 195 AD2d 24, 605 NYS2d 
767 (2d Dept 1993), where loss payees under the insurance policy were 
in privity with the insured for purposes of applying the doctrine of issue 
preclusion so as to preclude relitigation of whether the insured commit- 
ted fraud that voids the policy, even though the loss payees were not 
parties to the prior action and did not participate in the fraud. As loss 
payees rather than additional insureds, their right to recover is equiva- 
lent to that of the wrongdoer, id. 


Two appellate decisions have addressed the situation in which the 
injured party/judgment creditor brings an action pursuant to Insurance 
Law § 3420 (a) (2), recovers the limit of the insurance policy and then, 
after obtaining an assignment of rights from the insured tortfeasor/ 
judgment debtor, brings a second action against the insurer based on 
the insurer’s bad faith in disclaiming coverage. The Fourth Department 
has held that because the injured party in the initial action—before the 
policy assignment from the insured— had standing only to recover the 
policy limits of the insurance policy, the injured party is not precluded 
by res judicata from asserting a subsequent bad faith settlement prac- 
tices action after the policy assignment by the insured, Corle v. Allstate 
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Insurance Company, 162 AD3d 1489, 79 NYS8d 414 (4th Dep’t 2018). 
Under somewhat different facts, the First Department has held that 
such a subsequent bad faith action is precluded both by the insured’s 
failure to give notice of the occurrence and by res judicata, Cirone v 
Tower Ins. Co. of New York, 76 AD3d 883, 908 NYS2d 178 (1st Dept 
2010). In Cirone, the injured party initially sued the insured tortfeasor 
and in that action, the insurance company was declared by the trial 
court to have properly disclaimed coverage because the insured tortfea- 
sor failed to give it timely notice, id. The injured party then obtained a 
judgment in the personal injury action against the insured tortfeasor 
and proceeded to bring a direct action against the insurance company 
under Insurance Law § 3420 (a) (2), id. In that action, the trial court 
granted summary judgment to the injured party, holding that the 
injured party gave proper notice of the accident to the insurance 
company, id. Thereafter, the insured/judgment debtor assigned all its 
rights under the insurance policy to the injured party, who thereupon 
commenced a bad faith action against the insurance company, id. The 
Cirone court dismissed the injured party’s bad faith action, holding that 
as assignee of the insured tortfeasor, the injured party was suing on a 
claim that was subject to the same defenses that the insurance company 
had against the insured tortfeasor, and thus was precluded by the same 
timely notice deficiency that allowed the insurance company to properly 
disclaim coverage in the initial action, id. The Cirone court also held 
that the injured party’s bad faith claim was barred by res judicata 
because it failed to raise this claim in its direct action against the insur- 
ance company under Insurance Law § 3420 (a) (2), id. 


An injured claimant is also subject to equitable defenses such as 
laches, equitable estoppel and waiver based on the insured’s conduct, 
Continental Cas. Co. v Employers Ins. Co. of Wausau, 60 AD3d 128, 
871 NYS2d 48 (1st Dept 2008). Thus, laches barred injured asbestos 
claimants from asserting a new theory of liability against an insurer 
where the insurer acted and paid numerous settlements on the assump- 
tion that the claims against its insured were predicated on a products 
liability theory and the passage of time resulted in a loss of evidence 
necessary to defend against the new theory, id. 


Misrepresentation or breach of warranty by the insured is a defense 
to an action by the injured person, Hartford Acc. & Indem. Co. v Breen, 
2 AD2d 271, 153 NYS2d 732 (8d Dept 1956); Arbuckle v (American) 
Lumbermens Mut. Cas. Co. of IIl., 129 F2d 791 (2d Cir 1942), except as 
to a policy issued under the Assigned Risk Plan (Insurance Law § 5301), 
Aetna Cas. & Sur. Co. v O’Connor, 8 NY2d 359, 207 NYS2d 679, 170 
NE2d 681 (1960), or under the Financial Security Act (VTL § 310), 
Teeter v Allstate Ins. Co., 9 AD2d 176, 192 NYS2d 610 (4th Dept 1959), 
affd, 9 NY2d 655, 212 NYS2d 71, 173 NE2d 47 (1961), both of which 
permit only prospective cancellation for fraud. This limitation on the 
fraud defense applies, however, only to the statutory minimum cover- 
age, see Cooper v Commercial Ins. Co., 14 AD2d 55, 216 NYS2d 1004 
(4th Dept 1961), aff'd, 11 NY2d 818, 227 NYS2d 438, 182 NE2d 111 
(1962), and does not preclude an action for reformation to state the 
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actual date of issue of a policy not in fact issued until ten days after the 
accident in question had occurred, Liberty Mut. Ins. Co. v Murer, 28 
AD2d 263, 284 NYS2d 492 (1st Dept 1967). However, in a case involv- 
ing fraudulent conduct by the insured, where the policy contains a pro- 
vision that the insurer will provide coverage for damages sustained by 
any person who has not made fraudulent statements, the injured party 
is entitled to recover even when the insurer disclaims on the basis of 
lack of cooperation rather than fraudulent conduct, Avonmark Ins. Co. 
v Allstate Ins. Co., 294 AD2d 941, 741 NYS2d 640 (4th Dept 2002). 


As a matter of public policy, a defense based on a car rental agree- 
ment provision that the lessee may not allow one other than an adult 
member of the lessee’s family to operate the vehicle is not available, 
Motor Vehicle Acc. Indemnification Corp. v Continental Nat. Am. Group 
Co., 35 NY2d 260, 360 NYS2d 859, 319 NE2d 182 (1974); see Lancer 
Ins. Co. v Republic Franklin Ins. Co., 304 AD2d 794, 759 NYS2d 734 
(2d Dept 2003); ACP Services Corp. v St. Paul Fire and Marine Ins. Co., 
224 AD2d 961, 6837 NYS2d 566 (4th Dept 1996); Liberty Mut. Ins. Co. v 
Clench, 180 AD2d 684, 579 NYS2d 725 (2d Dept 1992) (applying rule to 
“loaner” cars). Similarly, a defense based on an exclusion of coverage for 
rental terms of less than one year is not available, Rosado v Eveready 
Ins. Co., 34 NY2d 48, 356 NYS2d 8, 312 NE2d 153 (1974); see Planet 
Ins. Co. v Bright Bay Classic Vehicles, Inc., 75 NY2d 394, 554 NYS2d 
84, 553 NE2d 562 (1990) (Rosado rule applicable whether the denial of 
coverage is based on a policy exclusion or a failure of inclusion). 


A rental car company may not enforce a clause contained in a rental 
agreement requiring the renter to indemnify it for any injuries caused 
to third parties by use of the rental car, to the extent that the provision 
seeks indemnification from its renters for amounts up to the minimum 
liability requirements of VTL § 370, ELRAC, Inc. v Ward, 96 NY2d 58, 
724 NYS2d 692, 748 NE2d 1 (2001). However, the indemnification 
clause is enforceable for amounts above the statutory minimums, id, 
and is enforceable against non-permissive users for the full amount and 
for indemnification for property damage awards against the renter, 
ELRAC, Inc. v Masara, 96 NY2d 847, 729 NYS2d 60, 753 NE2d 855 
(2001); AIU Ins. Co. v ELRAC, Inc., 287 AD2d 668, 732 NYS2d 105 (2d 
Dept 2001); see Morris v Snappy Car Rental, Inc., 84 NY2d 21, 614 
NYS2d 362, 637 NE2d 253 (1994) (liability policy); Government Employ- 
ees Ins. Co. v Chrysler Ins. Co., 256 AD2d 1212, 682 NYS2d 508 (4th 
Dept 1998). General Business Law § 391-g, which prohibits car rental 
companies from refusing to rent to persons 18 years or over if insurance 
is available, does not prohibit rental companies from restricting the use 
of a rented vehicle by persons other than the renter, or prohibit insur- 
ers that write supplemental renter insurance from excluding from cover- 
age persons who operate the rented vehicle in violation of any such 
restrictions, National Car Rental System, Inc. v Philadelphia Indemnity 
Ins. Co., 299 AD2d 272, 750 NYS2d 61 (1st Dept 2002). 


A policy exclusion that is broader than the livery exclusion autho- 
rized by 11 NYCRR § 60-1.2(a), which provides that an owner’s policy 
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may exclude coverage for losses arising from the use of a motor vehicle 
as a public or livery conveyance, will not be enforced, United Services 
Auto. Ass’n v Reid, 255 AD2d 990, 680 NYS2d 340 (4th Dept 1998). 


Defenses of improper notice or other breach of condition are avail- 
able under automobile liability policies, Wallace v Universal Ins. Co., 18 
AD2d 121, 238 NYS2d 379 (1st Dept 1963), aff'd, 13 NY2d 978, 244 
NYS2d 779, 194 NE2d 688 (1963); Kehoe v Motorists Mut. Ins. Co., 20 
AD2d 308, 246 NYS2d 827 (8d Dept 1964); National Grange Mut. 
Liability Co. v Fino, 138 AD2d 10, 212 NYS2d 684 (3d Dept 1961); General 
Acc. Fire & Life Assur. Corp. v Martino, 12 Misc2d 935, 175 NYS2d 894 
(Sup 1958). For example, collision coverage may be suspended if the 
insured fails to comply with the requirement that the automobile be 
inspected by a representative of the insurer within five days of the ef- 
fective date of the damage coverage, assuming the requisite notices 
have been sent pursuant to Insurance Law § 3411(d) and 11 NYCRR 
Part 67, Siddiqui v Nationwide Mut. Ins. Co., 282 AD2d 149, 724 NYS2d 
782 (3d Dept 2001). 


Defenses against the insured cannot defeat the injured person’s 
rights, however, when the statute under which the policy was issued 
imposes absolute liability. The insurer’s obligation under a policy issued 
to the owner of a vehicle for hire is absolute, in light of the legislative 
policy declared in VTL § 370, Rosado v Eveready Ins. Co., 34 NY2d 48, 
356 NYS2d 8, 312 NE2d 153 (1974); see Fidelity & Cas. Co. of New 
York v Russell, 31 AD2d 4, 294 NYS2d 377 (3d Dept 1968), aff'd, 26 
NY2d 678, 308 NYS2d 399, 256 NE2d 550 (1970), and in view of the 
express provision of VTL § 345()(1) that liability of the insurer “shall 
become absolute whenever loss or damage covered by said policy occurs.” 
However, VTL § 370 does not prevent an insurer from disclaiming cover- 
age where neither the insured nor the injured party satisfies the timely 
notice requirements of the policy, American Transit Ins. Co. v Sartor, 3 
NY38d 71, 781 NYS2d 630, 814 NE2d 1189 (2004). 


Preemption 


A “risk retention group” is an issuer of insurance owned and oper- 
ated by its insureds who work in the same industry and are exposed to 
the same liability risks, Nadkos, Inc. v Preferred Contractors Insurance 
Company Risk Retention Group LLC, 34 NYS3d 1 (2019). The Liability 
Risk Retention Act (15 USC § 3901, et seq.) permits the chartering 
state to regulate the formation and operation of risk retention groups 
but preempts most ordinary forms of regulation by nondomiciliary 
states, 15 USC § 3902 [a] (1), (4). The Act “sharply limits the secondary 
regulatory authority of nondomiciliary states to specified, if significant, 
spheres,” Wadsworth v Allied Professionals Ins. Co., 748 F3d 100 (2d 
Cir 2014), and authorizes nondomiciliary states to require foreign risk 
retention groups to comply only with its basic registration, capitaliza- 
tion, and taxing requirements, as well as various claim statement, 
unfair claim settlement and fraudulent practice laws, that are enumer- 
ated in the Act, id.; see 15 UCS § 3902 (a)(1)(A)—(J). 
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Thus, Insurance Law § 3402(a)(2), which grants the right to an 
injured party to sue the tortfeasor’s insurer under limited circum- 
stances, is preempted under the Act and therefore inapplicable to an 
Arizona risk retention group that issued policies in New York,Wad- 
sworth v Allied Professionals Ins. Co., 748 F3d 100 (2d Cir 2014). 
Similarly, the First Department held that the failure of a foreign risk 
retention group to comply with Insurance Law § 3402 (d)(2), which 
requires timely notice of a disclaimer of coverage, is not an unfair claim 
settlement practice within the meaning of Insurance Law §§ 2601 and 
5904, and was thus preempted under the Act, Nadkos, Inc. v Preferred 
Contractors Insurance Company Risk Retention Group LLC, 162 AD3d 
7, 76 NYS38d 528 (1st Dept 2018). The Court of Appeals affirmed the 
First Department’s order in Nadkos solely on state statutory grounds 
and declined to express an opinion on the merits of the parties’ preemp- 
tion arguments, Nadkos, Inc. v Preferred Contractors Insurance 
Company Risk Retention Group LLC, 34 NYS8d 1 (2019). 
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(c) Excess Liapiuity ror Bap FartrH SETTLEMENT OR FAILURE TO SETTLE 


PJI 4:67. Contracts—Insurance—Coverage—Liability 
Policy—Excess Liability for Bad Faith 
Settlement or Failure to Settle 


As you have heard, Defendant insured CD 
against liability for negligence under a policy 
providing that it would pay any judgment obtained 
against CD up to the sum of (state the amount). In 
an action previously tried, AB has obtained a judg- 
ment against CD, the plaintiff in this action, in the 
amount of (state the amount) for (personal injuries, 
death of AB’s decedent, property damage) result- 
ing from CD’s negligent (operation of his automo- 
bile, maintenance of his real property). Defendant 
has paid AB the sum required by the policy in 
partial satisfaction of AB’s judgment. Plaintiff 
seeks in this action to require defendant to pay 
the balance of AB’s judgment, claiming that defen- 
dant had the opportunity to settle AB’s claim (prior 
to, after) judgment by the payment of (the full 
policy sum, an amount less than the full policy 
sum, an amount in excess of the full policy sum to 
which CD offered to contribute the excess if defen- 
dant paid the full policy sum), and that defendant 
in bad faith refused to make the settlement. 


The policy issued by defendant to CD provided 
(/insert provision re defense and settlement, such as:] 
“,.. .the company shall: (a) defend any suit 
against the insured .... even if such suit is 
groundless, false or fraudulent; but the company 
may make such investigation, negotiation and 
settlement of any claim or suit as it deems 
expedient.”) That provision gave the defendant the 
option to settle a claim, but did not require that it 
do so. 


You are not here to retry the prior action be- 
tween AB and CD. The judgment in that case is 
now final. However, many of the facts in that case 
have been reviewed in this trial to enable you to 
evaluate the situation confronting defendant’s at- 
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torneys and employees when the decision was 
made not to settle AB’s claim. 


In determining whether a settlement with AB 
should have been made defendant was required to 
consider not only its own interests but also the 
interests of its insured, CD, and to act in good faith 
in reaching its decision. The company cannot be 
held liable for the excess of the judgment over the 
policy limits, if its decision not to settle was the 
result of an error of judgment on its part or even 
of a failure on its part to exercise reasonable care, 
but only if the decision was made in bad faith. 


You should not, however, infer from the use of 
the words “bad faith” that defendant must have 
acted maliciously or dishonestly or with intent to 
harm CD. It is enough that it acted in gross disre- 
gard of CD’s interests in reaching its decision. 
Gross disregard means a deliberate or reckless 
failure to place the interests of its insured on an 
equal footing with its own interests. In deciding 
whether to settle or try the case defendant was 
required to view the situation as it would if there 
were no policy limit applicable to the claim and it 
alone were liable for the entire amount and to 
weigh the probabilities and reach a judgment 
which did not grossly disregard CD’s interests. 


In determining whether defendant acted in 
bad faith in deciding not to settle AB’s claim, you 
will consider the testimony concerning the basis 
on which the decision not to settle was made, the 
expert testimony that has been adduced before you 
concerning what should be considered in making 
such a decision, and all of the facts and circum- 
stances existing at the time the decision was made, 
including (/use such of the following factors as the evi- 
dence supports] the probability in light of the evi- 
dence that it appeared would be presented to the 
jury by AB and CD in the prior trial that the jury 
would find in favor of AB; the probability in light 
of the evidence concerning ((injuries, damages)) 
that it appeared in the prior trial would be pre- 
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sented to the jury by AB and CD that a verdict, if 
in favor of AB, would be in an amount which 
exceeded the policy limit and the amount by which 
it appeared likely the judgment, if in favor of AB, 
would exceed the policy limit; whether the defen- 
dant had investigated the circumstances of the ac- 
cident in which AB’s ((person was injured, dece- 
dent was killed, property was damaged)) 
sufficiently to be able to evaluate the probability 
of a verdict against CD; what attempts defendant 
had made to settle AB’s claim, at what point in the 
trial such attempts were made and whether in 
those attempts the attorney retained by the defen- 
dant informed AB’s attorney what the insurance 
policy limit was; what recommendation concern- 
ing settlement had been made to defendant by the 
attorney whom defendant had retained to defend 
the action against CD; whether it had informed CD 
of the amount for which AB was prepared to settle 
his claim and of course the negotiations with AB; 
whether defendant had suggested to CD the advis- 
ability of his obtaining an independent attorney to 
advise him with respect to a possible settlement; 
whether defendant had offered CD the opportunity 
to contribute to such settlement as AB was willing 
to accept and if so what CD’s response was to the 
suggestion; the financial risk involved for CD if 
the settlement was not made as compared with the 
risk in relation to the limit of its policy which 
defendant ran if the settlement was not made). 


If, taking into consideration the evidence, 
expert and other, which you find credible, and 
weighing the various factors referred to, your 
conclusion is that in deciding not to settle AB’s 
claim defendant did not act in bad faith, your 
verdict will be for defendant. If, taking into consid- 
eration such evidence and weighing those factors, 
your conclusion is that in deciding not to settle 
AB’s claim defendant did act in bad faith, your 
verdict will be for plaintiff, CD. 


Comment 


Based upon Smith v General Acc. Ins. Co., 91 NY2d 648, 674 NYS2d 
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267, 697 NE2d 168 (1998) (citing PJI); Pavia v State Farm Mut. Auto. 
Ins. Co., 82 NY2d 445, 605 NYS2d 208, 626 NE2d 24 (1993); Gordon v 
Nationwide Mut. Ins. Co., 30 NY2d 427, 334 NYS2d 601, 285 NE2d 849 
(1972); Best Bldg. Co. v Employers’ Liability Assur. Corp., 247 NY 451, 
160 NE 911 (1928); Brassil v Maryland Casualty Co., 210 NY 235, 104 
NE 622 (1914); New York Consol. R. Co. v Massachusetts Bonding & 
Ins. Co., 193 App Div 438, 184 NYS 243 (2d Dept 1920), affd, 233 NY 
047, 185 NE 912 (1922); Smoral v Hanover Ins. Co., 37 AD2d 23, 322 
NYS2d 12 (1st Dept 1971); Cappano v Phoenix Assur. Co. of New York, 
28 AD2d 639, 280 NYS2d 695 (4th Dept 1967); Brunswick Realty Co. v 
Frankfort Ins. Co., 99 Misc 639, 166 NYS 36 (Sup 1917); New England 
Ins. Co. v Healthcare Underwriters Mut. Ins. Co., 295 F3d 232 (2d Cir 
2002) (citing PJI as persuasive authority); Peterson v Allcity Ins. Co., 
472 F2d 71 (2d Cir 1972); Brockstein v Nationwide Mut. Ins. Co., 417 
F2d 703 (2d Cir 1969); Young v American Cas. Co. of Reading, Pa., 416 
F2d 906 (2d Cir 1969); Brown v U. S. Fidelity & Guaranty Co., 314 F2d 
675 (2d Cir 1963); Bates v Merchants Mut. Ins. Co., 277 F Supp 308 
(NDNY 1967), affd, 392 F2d 591 (2d Cir 1968); Harris v Standard Acc. 
& Ins. Co., 191 F Supp 538 (SDNY 1961), rev’d on other grounds, 297 
F2d 627 (2d Cir 1961). Insurance Law § 2601 [formerly § 40-d] 
denominates as an “unfair claim settlement” practice “. . . . not at- 
tempting in good faith to effectuate prompt, fair and equitable settle- 
ment of claims submitted in which liability has become reasonably 
clear,” but the Governor’s message on approving the bill states that the 
purpose of the section [now § 2601] is to give the Insurance Department 
the means of dealing with claims practices harmful to the public and 
that it “would leave to the courts the settlement of individual disputes,” 
McKinney’s 1970 Session Laws, 3091, 3092; see St. Paul Fire & Marine 
Ins. Co. v U.S. Fidelity & Guaranty Co., 43 NY2d 977, 404 NYS2d 552, 
375 NE2d 733 (1978) (insurer cannot be compelled to settle question- 
able claim until proof is in, but good faith obligation breached by refusal 
to settle in excess of policy after jury found liability); see also Myers, 
Smith & Granady, Inc. v New York Property Ins. Underwriting Ass’n, 
201 AD2d 312, 607 NYS2d 288 (1st Dept 1994), affd, 85 NY2d 832, 623 
NYS2d 840, 647 NE2d 1348 (1995) (Insurance Law § 2601 requires a 
recurrent, rather than an isolated, deceptive business practice aimed at 
the public at large). Generally, as to bad faith liability see 7A Apple- 
man, Insurance Law & Practice 551 ff, §§ 4711, 4712; 14 Couch, Insur- 
ance (2d Ed) 625 ff, § 51:129 ff; 3 Richards, Insurance (5th Ed) 1392, 
§ 422: Vance, Insurance (3d Ed) 1004, § 196; 70A NYJur2d, Insurance 
§§ 1910-1913; Keeton, Liability Insurance and Responsibility for Settle- 
ment, 67 Harv L Rev 1136; Schiller, Excess Liability: Duty of Liability 
Insurer to Settle Within Policy Limits, 18 American ULR 398; Broder, 
Settlement v Trial: Excess Liability for Failure to Settle, 41 NYSBJ 
573; Comments: 36 Albany L Rev 698; 28 Albany L Rev 231; 36 Brooklyn 
L Rev 464; 42 St John’s L Rev 544; 21 Syracuse L Rev 1045. Annot: 34 
ALR3d 533; 69 ALR2d 690; 40 ALR2d 168. To the pattern charge must 
be added instructions as to damages and it may have to be supplemented 
as to the collectability of the prior judgment or as to circumstantial evi- 
dence, as to all of which see infra this Comment. 


The insurer’s duty under New York law is to act in good faith; the 
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negligence standard recognized in some other states was expressly 
rejected in Pavia v State Farm Mut. Auto. Ins. Co., 82 NY2d 445, 605 
NYS2d 208, 626 NE2d 24 (1993); Best Bldg. Co. v Employers’ Liability 
Assur. Corp., 247 NY 451, 160 NE 911 (1928), see CBLPath, Inc. v 
Lexington Ins. Co., 73 AD3d 829, 900 NYS2d 462 (2d Dept 2010); Vecchi- 
one v Amica Mut. Ins. Co., 274 AD2d 576, 711 NYS2d 186 (2d Dept 
2000) (error in judgment does not satisfy the standard); DiBlasi v Aetna 
Life and Cas. Ins. Co., 147 AD2d 938, 542 NYS2d 187 (2d Dept 1989) 
(citing PJI); Brennan v Mead, 81 AD2d 821, 488 NYS2d 821 (2d Dept 
1981), for reasons in AD opinion, 54 NY2d 811, 443 NYS2d 652, 427 
NE2d 949 (1981), but see Gordon v Nationwide Mut. Ins. Co., 30 NY2d 
427, 334 NYS2d 601, 285 NE2d 849 (1972), and the strict liability rule 
proposed in dictum in Crisci v Security Ins. Co. of New Haven, Conn.., 
66 Cal 2d 425, 58 Cal Rptr 13, 426 P2d 173 (1967), was rejected by the 
New York legislature more than ten years before the Crisci case was 
decided, Notes: 42 St John’s L Rev 544, 558; 2 Syracuse L Rev 112, 118. 
The standard for determining whether an insurer acted in bad faith in 
connection with settlement is whether the insurer’s conduct constituted 
a gross disregard for the insured’s interests, that is, a deliberate or 
reckless failure to place on equal footing the interests of the insured 
with own interest when considering a settlement, Selective Ins. Co. of 
America v Rensselaer, 26 NY3d 649, 27 NYS3d 92, 47 NE3d 458 (2016). 


Earlier New York cases stressed the insurer’s discretion under the 
policy in connection with settlement, Streat Coal Co. v Frankfort 
General Ins. Co., 237 NY 60, 142 NE 352 (1923); Auerbach v Maryland 
Cas. Co., 236 NY 247, 140 NE 577 (1923); Silverstein v Standard Acc. 
Ins. Co. of Detroit, Mich., 175 App Div 639, 162 NYS 601 (1st Dept 
1916); Levin v New England Casualty Co., 101 Misc 402, 166 NYS 1055 
(AppT 1917), affd, 187 App Div 935, 174 NYS 910 (1st Dept 1919), affd 
without opinion, 233 NY 631, 185 NE 948 (1922), but it is now clear 
that even such broad policy language as “as it deems expedient” does 
not relieve the insurer of its obligation of good faith, Cappano v Phoenix 
Assur. Co. of New York, 28 AD2d 639, 280 NYS2d 695 (4th Dept 1967); 
Peterson v Allcity Ins. Co., 472 F2d 71 (2d Cir 1972); Brockstein v 
Nationwide Mut. Ins. Co., 417 F2d 703 (2d Cir 1969). Negligence and 
bad faith are sometimes difficult to distinguish, however, Brown v U. S. 
Fidelity & Guaranty Co., 314 F2d 675 (2d Cir 1963), the more so because 
some cases define good faith in language suggestive of reasonable care, 
e.g., Smoral v Hanover Ins. Co., 37 AD2d 23, 322 NYS2d 12 (1st Dept 
1971) (“Good faith . . . . means an adequate protection of the interests 
of the assured”) and because serious and recurrent negligence may be 
indicative of bad faith, Brown v U. S. Fidelity & Guaranty Co., supra; 
Groben v Travelers Indem. Co., 49 Misc2d 14, 266 NYS2d 616 (Sup 
1965), affd, 28 AD2d 650, 282 NYS2d 214 (4th Dept 1967). For example, 
though the insurer’s duty to conduct a defense appears to be one of 
ordinary care rather than good faith, McAleenan v Massachusetts 
Bonding & Ins. Co., 219 NY 563, 114 NE 114 (1916); see Cornwell v 
Safeco Ins. Co. of America, 42 AD2d 127, 346 NYS2d 59 (4th Dept 1973); 
see Annot: 34 ALR3d 533, the failure to investigate an accident properly 
is both a breach of the duty to defend and a factor to be considered on 


516 


CoNTRACTS PJI 4:67 


the issue of bad faith in an action for failure to settle, Keeton, Liability 
Insurance and Responsibility for Settlement, 67 Harv L Rev 1136, 1140. 
Care must, therefore, be taken to distinguish between the duty concern- 
ing settlement and the duty to defend when both are involved in the 
same case, see Mayor, Lane & Co. v Commercial Cas. Ins. Co., 169 App 
Div 772, 155 NYS 75 (1st Dept 1915), and not to use reasonable care 
language in charging failure to settle. The Court of Appeals has refused 
to recognize a bad-faith claim based on the alleged malpractice of 
counsel retained by insurer, Feliberty v Damon, 72 NY2d 112, 531 
NYS2d 778, 527 NE2d 261 (1988). However, an insurer has an indepen- 
dent duty to investigate and assess the value of the underlying claim 
and does not satisfy its duty merely by designating independent counsel 
to defend the litigation, id; see Transcare New York, Inc. v Finkelstein, 
Levine & Gittlesohn & Partners, 23 AD3d 250, 804 NYS2d 63 (1st Dept 
2005). 


Refusal to defend when based on a claim of noncoverage is not “bad 
faith” unless in asserting noncoverage the carrier acts in gross disre- 
gard of its policy obligations, Gordon v Nationwide Mut. Ins. Co., 30 
NY2d 427, 334 NYS2d 601, 285 NE2d 849 (1972); Sukup v State, 19 
NY2d 519, 281 NYS2d 28, 227 NE2d 842 (1967); Dawn Frosted Meats, 
Inc. v Insurance Co. of North America, 99 AD2d 448, 470 NYS2d 624 
(1st Dept 1984), aff'd, 62 NY2d 895, 478 NYS2d 867, 467 NE2d 531 
(1984); Bennion v Allstate Ins. Co., 284 AD2d 924, 727 NYS2d 222 (4th 
Dept 2001) (insured must establish that insurer engaged in pattern of 
behavior evincing a conscious or knowing indifference to insured’s 
interests); see Redcross v Aetna Cas. & Sur. Co., 260 AD2d 908, 688 
NYS2d 817 (8d Dept 1999). When the facts present an arguable case 
the carrier is liable only for the policy limits plus the cost of defense, 
even though it is ultimately held wrong on the question of coverage, U. 
S. Fidelity and Guaranty Co. v Copfer, 48 NY2d 871, 424 NYS2d 356, 
400 NE2d 298 (1979), affg, 68 AD2d 847, 406 NYS2d 201 (4th Dept 
1978); Gordon v Nationwide Mut. Ins. Co., supra; Decker v Amalgam- 
ated Mutual Casualty Insurance Company, 35 NY2d 950, 365 NYS2d 
172, 324 NE2d 552 (1974); U. S. Fidelity & Guaranty Co. v Copfer, 63 
AD2d 847, 406 NYS2d 201 (4th Dept 1978), aff'd, 48 NY2d 871, 424 
NYS2d 356, 400 NE2d 298 (1979). A finding of bad faith based on refusal 
to defend requires a showing that no reasonable carrier would have as- 
serted noncoverage on the facts of the case, Sukup v State, supra. When 
the insured’s default in payment of premium is the basis of the insurer’s 
assertion of noncoverage, refusal to defend is not bad faith, even though 
the insurer fails properly to cancel the policy, and in such a case excess 
liability will not be imposed, Gordon v Nationwide Mut. Ins. Co., supra. 
Generally as to refusal to defend or withdrawal after assuming defense, 
see Annot: 49 ALR2d 694; and as to the duty to defend, 34 ALR3d 533. 


In order to establish a prima facie case of bad faith refusal to settle, 
the plaintiff must establish that the insurer’s conduct constituted a 
gross disregard of the insured’s interests, defined as a deliberate or 
reckless failure to place on equal footing the interests of its insured 
with its own interests when considering a settlement offer, Smith v 
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General Acc. Ins. Co., 91 NY2d 648, 674 NYS2d 267, 697 NE2d 168 
(1998); Pavia v State Farm Mut. Auto. Ins. Co., 82 NY2d 445, 605 
NYS2d 208, 626 NE2d 24 (1993); Vecchione v Amica Mut. Ins. Co., 274 
AD2d 576, 711 NYS2d 186 (2d Dept 2000); Monarch Cortland, Div. of 
Monarch Mach. Tool Co., Inc. v Columbia Cas. Co., 224 AD2d 135, 646 
NYS2d 904 (38d Dept 1996); see Cooper v New York Cent. Mut. Fire Ins. 
Co., 72 AD8d 1556, 900 NYS2d 545 (4th Dept 2010); Daus v 
Lumbermen’s Mut. Cas. Co., 241 AD2d 665, 659 NYS2d 584 (3d Dept 
1997); New England Ins. Co. v Healthcare Underwriters Mut. Ins. Co., 
295 F3d 232 (2d Cir 2002) (rejecting a “clear liability” standard). Gross 
disregard involves a pattern of behavior evincing a conscious or know- 
ing indifference to the probability that an insured would be held person- 
ally accountable for a large judgment if a settlement offer within the 
policy limits were not accepted, id. 


For bad faith, an insured must show that there was a settlement 
demand within the policy limits, CBLPath, Inc. v Lexington Ins. Co., 73 
AD3d 829, 900 NYS2d 462 (2d Dept 2010). An inference of bad faith 
may arise even though the claimant’s settlement offer equals or exceeds 
the policy limits, if the insured is not informed of its right to contribute 
to the excess in order to achieve a settlement, Redcross v Aetna Cas. & 
Sur. Co., 260 AD2d 908, 688 NYS2d 817 (3d Dept 1999). The duty to act 
in good faith applies even though claimant’s settlement offer is in excess 
of the policy limit, if the insured is willing to contribute the excess, see 
Brockstein v Nationwide Mut. Ins. Co., 417 F2d 703 (2d Cir 1969); 
Keeton, Liability Insurance and Responsibility for Settlement, 67 Harv 
L Rev 1136, 1148; Comment: 28 Albany L Rev 231, 234. It applies not 
only to a refusal to settle but also to settling some but not all claims 
when it is evident that the remainder of the policy coverage is insuf- 
ficient to cover the remaining claims, Obad v Allstate Ins. Co., 27 AD2d 
795, 279 NYS2d 128 (4th Dept 1967); Brown v U.S. Fidelity & Guaranty 
Co., 314 F2d 675 (2d Cir 1963); but see Annot: 70 ALR2d 416, 423, and 
to a carrier which protects the interests of one of its insureds at the 
expense of those of another, New York Consol. R. Co. v Massachusetts 
Bonding & Ins. Co., 198 App Div 488, 184 NYS 248 (2d Dept 1920), 
affd, 233 NY 547, 1385 NE 912 (1922); Smoral v Hanover Ins. Co., 37 
AD2d 28, 322 NYS2d 12 (1st Dept 1971). But the rule does not require 
an insurer confronted with multiple claims arising out of the same ac- 
cident to accept a “package deal” within the overall policy limits, if in 
doing so it would be overpaying on some of the claims in order that in 
the companion cases, as to which it is ready to pay the full policy limit, 
the insured not be exposed to liability in excess of the policy limit, 
Redcross v Aetna Cas. & Sur. Co., 260 AD2d 908, 688 NYS2d 817 (3d 
Dept 1999) (citing PJI); Bates v Merchants Mut. Ins. Co., 277 F Supp 
308 (NDNY 1967), affd, 392 F2d 591 (2d Cir 1968). Where the policy 
contains a deductible, the duty to act in good faith includes the duty to 
settle for as small a sum as possible, Guarantee Ins. Co. v Long Beach, 
106 AD2d 428, 482 NYS2d 522 (2d Dept 1984). 


The duty runs not only to the named insured, but also to an excess 
carrier; St. Paul Fire & Marine Ins. Co. v U. S. Fidelity & Guaranty 
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Co., 43 NY2d 977, 404 NYS2d 552, 375 NE2d 733 (1978); Home Ins. Co. 
v Royal Indem. Co., 68 Misc2d 737, 327 NYS2d 745 (Sup 1972), affd, 39 
AD2d 678, 332 NYS2d 1003 (1st Dept 1972); New England Ins. Co. v 
Healthcare Underwriters Mut. Ins. Co., 295 F3d 232 (2d Cir 2002), see 
Continental Cas. Co. v Reserve Ins. Co., 307 Minn 5, 238 NW2d 862 
(1976), to an additional insured, Smoral v Hanover Ins. Co., 37 AD2d 
23, 322 NYS2d 12 (1st Dept 1971); see Colbert v Home Indemnity Co., 
35 AD2d 326, 315 NYS2d 949 (4th Dept 1970), and when there are 
multiple claimants whose claims exceed the policy limits, to an injured 
person excluded from participation by the “bad faith” settlement of the 
other claims, Obad v Allstate Ins. Co., 27 AD2d 795, 279 NYS2d 128 
(4th Dept 1967). Except in the multiple claim situation, the injured 
person, who has been helped, not hurt, by the insurer’s refusal to settle, 
has no direct cause of action against the insurer, Kreloff v Nationwide 
Mut. Ins. Co., 34 AD2d 739, 310 NYS2d 681 (2d Dept 1970); Browdy v 
State-Wide Ins. Co., 56 Misc2d 610, 289 NYS2d 711 (Sup 1968); Bourget 
v Government Emp. Ins. Co., 456 F2d 282 (2d Cir 1972); Biasi v Allstate 
Ins. Co., 104 NJ Super 155, 249 A2d 18 (App Div 1969). A claimant 
may, however, obtain the appointment of a receiver for the insured’s 
cause of action against the insurer, Matter of Kreloff, 65 Misc2d 692, 
319 NYS2d 51 (Sup 1971); see Gordon v Nationwide Mut. Ins. Co., 30 
NY2d 427, 334 NYS2d 601, 285 NE2d 849 (1972), or the action may be 
brought by the insured’s trustee in bankruptcy, Young v American Cas. 
Co. of Reading, Pa., 416 F2d 906 (2d Cir 1969), or, it appears, by the 
judgment creditor as assignee of the insured’s cause of action, see 
Williams Paving Co., Inc. v U. S. Fidelity & Guaranty Co., 67 AD2d 
827, 413 NYS2d 73 (4th Dept 1979) (subrogee); Peterson v Allcity Ins. 
Co., 472 F2d 71 (2d Cir 1972); former Insurance Law § 167(7)(c) [now 
Insurance Law § 3420]; Annot: 12 ALR3d 1158; cf. General Obligations 
Law § 13-101(1); General Construction Law § 37-a; Rolnick v Rolnick, 
55 Misc2d 248, 284 NYS2d 908 (Sup 1967), rev’d on other grounds, 29 
AD2d 987, 290 NYS2d 111 (2d Dept 1968), aff'd, 24 NY2d 805, 300 
NYS2d 586, 248 NE2d 442 (1969); American Restaurant China Mfrs. 
Ass’n, Inc. v Corning Glass Works, 24 Misc2d 634, 198 NYS2d 366 (Sup 
1960). 


Plaintiff must establish a causal connection between the insurer’s 
bad faith and the loss of an actual settlement opportunity. In order to 
establish causation, plaintiff must prove that the insured lost an actual 
opportunity to settle the claim at a time when all serious doubts about 
the insured’s liability were removed, Pavia v State Farm Mut. Auto. 
Ins. Co., 82 NY2d 445, 605 NYS2d 208, 626 NE2d 24 (1993); see New 
England Ins. Co. v Healthcare Underwriters Mut. Ins. Co., 295 F3d 232 
(2d Cir 2002). 


Damage is an essential of the action, but damage results from the 
judgment in excess of the policy limit, which increases the insured’s 
debts, impairs his credit and subjects his property to the lien of the 
judgment, Gordon v Nationwide Mut. Ins. Co., 37 AD2d 265, 323 NYS2d 
550 (2d Dept 1971), rev’d on other grounds, 30 NY2d 427, 334 NYS2d 
601, 285 NE2d 849 (1972); Henegan v Merchants Mut. Ins. Co., 31 
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AD2d 12, 294 NYS2d 547 (1st Dept 1968); Gregersen v Aetna Cas. & 
Sur. Co., 241 F Supp 204 (SDNY 1964). It is unnecessary, therefore, to 
prove that the judgment has been paid prior to the bringing of the bad 
faith action, id; see Comment: 28 Albany L Rev 231, 243. The plaintiffs 
burden of proof as to damages is met by showing the excess judgment 
and the insurer may then show that the judgment is uncollectible in 
whole or in part because of insured’s economic circumstances, Peterson 
v Allcity Ins. Co., 472 F2d 71 (2d Cir 1972). As to the effect of insured’s 
inability to pay the judgment on the measure of damages, see infra this 
comment. 


A jury question whether the good faith obligation has been met ex- 
ists in most cases, Cappano v Phoenix Assur. Co. of New York, 28 AD2d 
639, 280 NYS2d 695 (4th Dept 1967); Peterson v Allcity Ins. Co., 472 
F2d 71 (2d Cir 1972); Brochstein v Nationwide Mut. Ins. Co., 448 F2d 
987 (2d Cir 1971); Brown v U.S. Fidelity & Guaranty Co., 314 F2d 675 
(2d Cir 1963); Bowers v Camden Fire Ins. Ass’n, 51 NJ 62, 237 A2d 857 
(1968); see Home Ins. Co. v United Services Auto. Ass’n, 262 AD2d 452, 
692 NYS2d 121 (2d Dept 1999); Hartford Ins. Co., Inc. v General Acc. 
Group Ins. Co., Inc., 177 AD2d 1046, 578 NYS2d 59 (4th Dept 1991); 
Poland v Transamerica Ins. Co., 53 AD2d 140, 385 NYS2d 987 (4th 
Dept 1976). Neither the failure to notify the insured that he could con- 
tribute to the settlement, Brochstein v Nationwide Mut. Ins. Co., supra, 
nor the mere failure to settle within policy limits no matter how great 
the exposure, Gordon v Nationwide Mut. Ins. Co., 30 NY2d 427, 334 
NYS2d 601, 285 NE2d 849 (1972), nor the failure to inform the insured 
of settlement offers, absent a contractual provision to the contrary, 
Smith v General Acc. Ins. Co., 91 NY2d 648, 674 NYS2d 267, 697 NE2d 
168 (1998), constitutes a violation as a matter of law. Moreover, while 
expert testimony is admissible and is often used, it is not an essential of 
a prima facie case, Annot: 40 ALR2d 168, 219, 68 ALR3d 725. 


Factors Referred to in Pattern Charge 


The factors for consideration by the jury are set forth in the pattern 
charge in general language. When time permits, that portion of the 
charge should be rewritten to relate each relevant factor to the facts of 
the case as the jury could find them on the basis of the evidence 
presented. For a general discussion of the factors to be considered see 
Keeton, Liability Insurance and Responsibility for Settlement, 67 Harv 
L Rev 1136; Schiller, Excess Liability: Duty of Liability Insurer to Settle 
Within Policy limits, 18 American ULR 398; Annot: 40 ALR2d 168. New 
York authorities relating to the various factors referred to in the pat- 
tern charge are as follows: 


Intent to harm. 


It is error to charge that the jury must find a sinister motive, or 


intent to harm the insured, Cappano v Phoenix Assur. Co. of New York, 
28 AD2d 639, 280 NYS2d 695 (4th Dept 1967). To obviate possible jury 
misunderstanding in light of the reference in the pattern charge to “bad 
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faith,” it states expressly that malice, dishonesty or intent are not 
required. Of course, a dishonest failure to carry out the insurance 
contract may constitute bad faith, Gordon v Nationwide Mut. Ins. Co., 
30 NY2d 427, 437, 334 NYS2d 601, 285 NE2d 849 (1972). 


Error of judgment distinguished. 


More than error of judgment or mistake is involved, Colbert v Home 
Indemnity Co., 35 AD2d 326, 315 NYS2d 949 (4th Dept 1970); Parisi v 
Maryland Cas. Co., 32 AD2d 1030, 303 NYS2d 496 (2d Dept 1969), affd, 
27 NY2d 505, 312 NYS2d 678, 260 NE2d 871 (1970). 70A NYJur2d, 
Insurance § 1912. But note that Gordon v Nationwide Mut. Ins. Co., 30 
NY2d 427, 334 NYS2d 601, 285 NE2d 849 (1972) speaks of a “disingenu- 
ous” failure to carry out the contract as bad faith, 30 NY2d at p 437. 


Consider as though no policy limits. 


The charge language was suggested by Keeton, op cit supra, at p 
1148 and is supported by Brown v U. S. Fidelity & Guaranty Co., 314 
F2d 675 (2d Cir 1963) and Bowers v Camden Fire Ins. Ass’n, 51 NJ 62, 
237 A2d 857 (1968); Continental Cas. Co. v Reserve Ins. Co., 307 Minn 
5, 238 NW2d 862 (1976). The statement found in a number of decisions 
that the insurer must give equal consideration to its own financial 
interest and that of the insured, Peterson v Allcity Ins. Co., 472 F2d 71 
(2d Cir 1972); Young v American Cas. Co. of Reading, Pa., 416 F2d 906 
(2d Cir 1969); Brown v U.S. Fidelity & Guaranty Co., supra; Harris v 
Standard Acc. & Ins. Co., 191 F Supp 538 (SDNY 1961), rev’d on other 
grounds, 297 F2d 627 (2d Cir 1961), has not been used because of the 
difficulties involved for the jury in the concept of “equal consideration,” 
see Keeton, op cit supra, at p 1146; cf. Peterson v Allcity Ins. Co., supra. 


Comparative financial risks. 


That a financial risk considerably greater for the insured than for 
the carrier is taken by the latter may be found to be bad faith, Brown v 
U. S. Fidelity & Guaranty Co., 314 F2d 675 (2d Cir 1963); see Brock- 
stein v Nationwide Mut. Ins. Co., 417 F2d 703 (2d Cir 1969); Schiller, 
op cit, supra, at p 410; Couch, Insurance (2d Ed) 636, § 51:140; 70A 
NYJur2d, Insurance § 1912; Annot: 40 ALR2d 168, 220. While no New 
York case directly in point has been found, the effect of an adverse judg- 
ment on insured’s interests has been emphasized in New York cases 
dealing with the carrier’s failure to appeal, McAleenan v Massachusetts 
Bonding & Ins. Co., 173 App Div 100, 104, 159 NYS 401 (1st Dept 1916), 
affd, 219 NY 563, 114 NE 114 (1916); see Brassil v Maryland Casualty 
Co., 210 NY 235, 104 NE 622 (1914). 


Exposure indicated by evidence on liability and injuries. 


The greater the possible damages and the less doubtful a plaintiffs 
verdict, the more readily is bad faith inferable, Knobloch v Royal Globe 
Ins. Co., 38 NY2d 471, 381 NYS2d 433, 344 NE2d 364 (1976); Peterson 
v Allcity Ins. Co., 472 F2d 71 (2d Cir 1972); Brockstein v Nationwide 
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Mut. Ins. Co., 417 F2d 703 (2d Cir 1969); Young v American Cas. Co. of 
Reading, Pa., 416 F2d 906 (2d Cir 1969); Brown v U. S. Fidelity & 
Guaranty Co., 314 F2d 675 (2d Cir 1963); Harris v Standard Acc. & Ins. 
Co., 191 F Supp 538 (SDNY 1961), rev’d on other grounds, 297 F2d 627 
(2d Cir 1961); Brunswick Realty Co. v Frankfort Ins. Co., 99 Misc 639, 
166 NYS 36 (Sup 1917); see State v Merchants Ins. Co. of New 
Hampshire, 109 AD2d 935, 486 NYS2d 412 (8d Dept 1985); Annot: 40 
ALR2d 168, 196. 


Failure to investigate the facts. 


The facts being essential to an evaluation of the risk, refusal to 
settle when no proper investigation has been made of the facts is evi- 
dence of bad faith, Gordon v Nationwide Mut. Ins. Co., 37 AD2d 265, 
323 NYS2d 550 (2d Dept 1971), rev'd on other grounds, 30 NY2d 427, 
334 NYS2d 601, 285 NE2d 849 (1972); Cornwell v Safeco Ins. Co. of 
America, 42 AD2d 127, 346 NYS2d 59 (4th Dept 1973); Peterson v 
Allcity Ins. Co., 472 F2d 71 (2d Cir 1972); Young v American Cas. Co. of 
Reading, Pa., 416 F2d 906 (2d Cir 1969); Brown v U.S. Fidelity & 
Guaranty Co., 314 F2d 675 (2d Cir 1963); Bates v Merchants Mut. Ins. 
Co., 277 F Supp 308 (NDNY 1967), affd, 392 F2d 591 (2d Cir 1968); see 
Auerbach v Maryland Cas. Co., 236 NY 247, 140 NE 577 (1923); Annot: 
40 ALR2d 168, 208; see also U. S. Fidelity and Guaranty Co. v Copfer, 
48 NY2d 871, 424 NYS2d 356, 400 NE2d 298 (1979), affg, 63 AD2d 847, 
406 NYS2d 201 (4th Dept 1978) (insured must prove loss of “an actual 
opportunity to settle the negligence claim against him with the cover- 
age limits of his policy by reason of the insurer’s purported ‘bad faith’ ”). 


Failure to negotiate, or untimeliness of negotiations, for a settlement. 


In Young v American Cas. Co. of Reading, Pa., 416 F2d 906 (2d Cir 
1969), the Court referred to the carrier’s failure to negotiate as evidence 
of bad faith, see also State v Merchants Ins. Co. of New Hampshire, 109 
AD2d 935, 486 NYS2d 412 (3d Dept 1985); Comment: 28 Albany L Rev 
231, 237. Likewise a refusal to make an offer unless a co-insurer or a 
co-defendant does may be found to be bad faith, Harris v Standard Acc. 
& Ins. Co., 191 F Supp 538 (SDNY 1961), rev’d, 297 F2d 627 (2d Cir 
1961); Keeton, op cit supra, at p 1151. In Peterson v Allcity Ins. Co., 
472 F2d 71 (2d Cir 1972), the jury was instructed that it could consider 
the timing of the carrier’s offer on the issue of good faith (Record pp 
1467a—1468a) and the appellate court held that the case was submitted 
under appropriate instructions. In Knobloch v Royal Globe Ins. Co., 38 
NY2d 471, 381 NYS2d 433, 344 NE2d 364 (1976), the Court expressly 
rejected the proposition that the offer of settlement within policy limits, 
whenever made, insulates the insurer from liability for failure to settle, 
but held that such an offer, whenever made, is relevant on the issues of 
bad faith and whether refusal timely to tender full policy coverage was 
the cause of the failure to settle within policy limits. 


Failure to accept a settlement within policy limits. 
A refusal to accept claimant’s offer to settle within policy limits is a 
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factor for the jury to consider along with all the other circumstances, 
see Pavia v State Farm Mut. Auto. Ins. Co., 82 NY2d 445, 605 NYS2d 
208, 626 NE2d 24 (1993). Similarly, where claimant has offered to settle 
within the policy limits, the insurer’s failure to make a fair and reason- 
able counter proposal may be considered by the jury, see State v 
Merchants Ins. Co. of New Hampshire, 109 AD2d 935, 486 NYS2d 412 
(3d Dept 1985). Other factors to consider include the plaintiffs likeli- 
hood of success on the liability, the potential magnitude of damages and 
the financial burden each party may be exposed to, the insurer’s failure 
to properly investigate the claim and any potential defenses, the infor- 
mation available to the insurer at the time the demand for settlement is 
made, and the insured’s fault in delaying or ceasing settlement negotia- 
tions by misrepresenting the facts, Pavia v State Farm Mut. Auto. Ins. 
Co., supra. Where the insurer refuses to settle a claim within policy 
limits and thereby exposes its insured to punitive damages, the prohibi- 
tion against reimbursement for punitive damages does not protect the 
insurer from being held liable for bad faith refusal to settle, Ansonia 
Associates Ltd. Partnership v Public Service Mut. Ins. Co., 257 AD2d 
84, 692 NYS2d 5 (1st Dept 1999). 


Failure to accede to insured’s request to settle within policy limits. 


Whether insured has requested or suggested to the carrier that 
policy limits be exhausted, was said in Gordon v Nationwide Mut. Ins. 
Co., 30 NY2d 427, 334 NYS2d 601, 285 NE2d 849 (1972); Cornwell v 
Safeco Ins. Co. of America, 42 AD2d 127, 346 NYS2d 59 (4th Dept 1973), 
to be a significant factor in determining bad faith. If such a request was 
made the penultimate paragraph of the charge should be modified to re- 
fer to it as a factor. 


Failure to accept its attorney’s or adjustor’s recommendation to settle. 


No New York case so holding has been found, but logic dictates 
inclusion of this factor in the pattern charge. It is supported by out of 
state authority, Keeton, op cit supra, at p 1168; Comment: 28 Albany L 
Rev 231, 237; Annot: 40 ALR2d 168, and by the reference to advice of 
counsel in Gordon v Nationwide Mut. Ins. Co., 30 NY2d 427, 433, 334 
NYS2d 601, 285 NE2d 849 (1972), as negating bad faith in a refusal to 
defend situation, see Nassau v Phoenix Assur. Co. of New York, 57 
AD2d 992, 394 NYS2d 319 (8d Dept 1977). 


Failure to advise insured of his right to separate counsel. 


Brochstein v Nationwide Mut. Ins. Co., 448 F2d 987 (2d Cir 1971); 
see Peterson v Allcity Ins. Co., 472 F2d 71 (2d Cir 1972); Keeton, op cit, 
supra, at pp 1170-1171; Cornwell v Safeco Ins. Co. of America, 42 AD2d 
127, 346 NYS2d 59 (4th Dept 1973). Note that in the Peterson case the 
charge, characterized by the Court of Appeals as “appropriate instruc- 
tions,” included the statement that the jury could consider that the at- 
torney who defended the prior action was on salary from the carrier, 
because “It may be in such instances, that he doesn’t always give equal 
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consideration to the rights of the individual defendants who are insured 
by the company,” (Record on Appeal 1466a). 


Failure to inform insured of settlement possibilities. 


The Court of Appeals has explicitly upheld the inclusion of this fac- 
tor in the jury charge, Smith v General Acc. Ins. Co., 91 NY2d 648, 674 
NYS2d 267, 697 NE2d 168 (1998) (citing PJI); see Transcare New York, 
Inc. v Finkelstein, Levine & Gittlesohn & Partners, 23 AD3d 250, 804 
NYS2d 63 (1st Dept 2005); Redcross v Aetna Cas. & Sur. Co., 260 AD2d 
908, 688 NYS2d 817 (3d Dept 1999). If an insurer acting in good faith 
would ordinarily keep its insured informed of settlement negotiations, 
the failure of an insurer to do so could raise the inference that the 
insurer is acting in bad faith by failing to provide its insured with 
settlement information, regardless of the insurer’s legal obligations, id. 
Thus, the failure by the insurer to follow an industry practice or its own 
standard is relevant to resolution of the bad faith issue, id. Brochstein v 
Nationwide Mut. Ins. Co., 448 F2d 987 (2d Cir 1971), holds that the 
insurer must be careful to give full and accurate information as to 
settlement possibilities to its insured not only in the early, but also in 
the late, stages of negotiation, and similar holdings can be found in 
Young v American Cas. Co. of Reading, Pa., 416 F2d 906 (2d Cir 1969); 
Brown v U. S. Fidelity & Guaranty Co., 314 F2d 675 (2d Cir 1963); 
Harris v Standard Acc. & Ins. Co., 191 F Supp 538 (SDNY 1961), rev'd, 
297 F2d 627 (2d Cir 1961); Bates v Merchants Mut. Ins. Co., 277 F 
Supp 308 (NDNY 1967), aff'd, 392 F2d 591 (2d Cir 1968); and see Annot: 
40 ALR2d 168, 216. Note, however, that all are federal cases, and that 
in Streat Coal Co. v Frankfort General Ins. Co., 237 NY 60, 142 NE 352 
(1923), the Court of Appeals held insufficient a complaint alleging that 
the carrier did not notify its insured of claimant’s offer to settle, stating 
(at p 67) that the carrier was not obligated to settle or to consult insured 
in regard thereto. The case appears distinguishable, for the complaint 
did not allege bad faith and counsel in opening denied that he was 
proceeding on the theory of bad faith. The decision may, therefore, be 
regarded as involving construction of the policy contract rather than an 
action against the carrier for its bad faith breach of the implied obliga- 
tion to settle; see Best Bldg. Co. v Employers’ Liability Assur. Corp., 
247 NY 451, 160 NE 911 (1928), likewise involving the failure to com- 
municate an offer, in which dismissal of a complaint predicated on 
negligence rather than bad faith was also affirmed. 


Failure to advise insured of his right to contribute to settlement. 


An inference of bad faith may arise even though the claimant’s 
settlement offer equals or exceeds the policy limits, if the insured is not 
informed of its right to contribute to the excess in order to achieve a 
settlement, Redcross v Aetna Cas. & Sur. Co., 260 AD2d 908, 688 NYS2d 
817 (38d Dept 1999). Brochstein v Nationwide Mut. Ins. Co., 448 F2d 987 
(2d Cir 1971), holds that the insurer must inform the insured of his 
right to make a contribution in order to settle the case but may not 
insist upon contribution as a price of settlement. Young v American 
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Cas. Co. of Reading, Pa., 416 F2d 906 (2d Cir 1969), accords with the 
first part of that statement and both Brown v U.S. Fidelity & Guaranty 
Co., 314 F2d 675 (2d Cir 1963), and Brunswick Realty Co. v Frankfort 
Ins. Co., 99 Misc 639, 166 NYS 36 (Sup 1917), accord with the second, 
see also Annot: 40 ALR2d 168. As to the second, however, note that it is 
not set forth in the pattern charge because Auerbach v Maryland Cas. 
Co., 236 NY 247, 140 NE 577 (1923); Schencke Piano Co. v Philadelphia 
Casualty Co., 216 NY 662, 110 NE 1049 (1915) (as explained in Best 
Bldg. Co. v Employers’ Liability Assur. Corp., 247 NY 451, 160 NE 911 
(1928)), and Levin v New England Casualty Co., 101 Misc 402, 166 NYS 
1055 (AppT 1917), affd, 187 App Div 935, 174 NYS 910 (1st Dept 1919), 
affd without opinion, 233 NY 631, 1385 NE 948 (1922), each upheld a 
carrier’s refusal to settle a claim for an amount within the limits of the 
policy unless the insured contributed to the settlement, and McAleenan 
v Massachusetts Bonding & Ins. Co., 173 App Div 100, 159 NYS 401 
(lst Dept 1916), aff'd, 219 NY 563, 114 NE 114 (1916), went so far as to 
uphold a carrier’s refusal to permit the insured to compromise any li- 
ability in excess of the insurance coverage. Since the rule is that the 
carrier cannot ignore the rights of the insured in its own interest, it ap- 
pears appropriate, as the Brochstein case suggests, for the jury to 
consider “whether defendant insisted upon CD contributing to the settle- 
ment as a condition of defendant’s acceptance of it,” but in light of the 
Auerbach, Schencke and Levin cases, that language has been omitted 
from the penultimate paragraph of the pattern charge. 


Time at which settlement offer was rejected. 


The test of good faith is less exacting at the early, indecisive stage 
of the litigation, Gordon v Nationwide Mut. Ins. Co., 30 NY2d 427, 435, 
334 NYS2d 601, 285 NE2d 849 (1972), and more exacting after a verdict 
has been returned against the insured than before, Bowers v Camden 
Fire Ins. Ass’n, 51 NJ 62, 237 A2d 857 (1968); State Farm Mut. Auto. 
Ins. Co. v Brewer, 406 F2d 610 (9th Cir 1968); see Annot: 40 ALR2d 
168, 214; cf. Annot: 69 ALR2d 690, 695. 


Settlement without insured’s consent. 


Where a policy provision gives the insurer an unconditional right to 
settle without the insured’s consent, the insurer’s settlement of a medi- 
cal malpractice claim within policy limits but without notice to the 


insured does not give rise to a bad faith claim, Feliberty v Damon, 72 
NY2d 112, 531 NYS2d 778, 527 NE2d 261 (1988). 


Other Considerations 


The insured’s actions may bar his right of recovery. Thus, the 
insurer is justified in refusing to settle in reliance on insured’s insis- 
tence that he had not been served with process, Parisi v Maryland Cas. 
Co., 32 AD2d 1030, 303 NYS2d 496 (2d Dept 1969), aff'd, 27 NY2d 505, 
312 NYS2d 678, 260 NE2d 871 (1970), or that he was not driving the 
vehicle that injured claimant, Colbert v Home Indemnity Co., 35 AD2d 
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326, 315 NYS2d 949 (4th Dept 1970), or that he was not at fault, Pipoli 
v U.S. Fidelity & Guaranty Co., 38 AD2d 249, 328 NYS2d 688 (1st 
Dept 1972), affd, 31 NY2d 679, 337 NYS2d 257, 289 NE2d 178 (1972), 
though as to fault there are federal and out of state cases contra: Harris 
v Standard Acc. & Ins. Co., 191 F Supp 538, 543 n.10 (SDNY 1961), 
rev d on other grounds, 297 F2d 627 (2d Cir 1961); Bowers v Camden 
Fire Ins. Ass’n, 51 NJ 62, 237 A2d 857 (1968); see Brockstein v 
Nationwide Mut. Ins. Co., 417 F2d 703 (2d Cir 1969). The insured’s 
recovery will not be barred by the fact that his own attorney was permit- 
ted to participate in the trial when that participation included no real 
control with respect to settlement, Ballard v Citizens Cas. Co. of N. Y., 
196 F2d 96 (7th Cir 1952); see 7A Appleman, Insurance Law & Practice 
575, § 4712, nor is he barred by his failure to heed the insurer’s advice 
to employ his own attorney, State Farm Mut. Auto. Ins. Co. v Smoot, 
381 F2d 331 (5th Cir 1967), though his ignoring such advice is a 
circumstance to be considered in determining whether the insurer acted 
in bad faith, Gordon v Nationwide Mut. Ins. Co., 30 NY2d 427, 334 
NYS2d 601, 285 NE2d 849 (1972). Lack of concern of the insured about 
the progress of the tort action, not amounting to an attitude of “willful 
and avowed obstruction” and for which the insurer has not disclaimed, 
does not excuse the insurer from making good faith efforts to settle the 
action, Peterson v Allcity Ins. Co., 472 F2d 71 (2d Cir 1972). 


The evidence in proof of a bad faith claim is generally largely 
circumstantial, Parisi v Maryland Cas. Co., 32 AD2d 1030, 303 NYS2d 
496 (2d Dept 1969), affd, 27 NY2d 505, 312 NYS2d 678, 260 NE2d 871 
(1970); Peterson v Allcity Ins. Co., 472 F2d 71 (2d Cir 1972); Brown v U. 
S. Fidelity & Guaranty Co., 314 F2d 675 (2d Cir 1963). In an appropri- 
ate case, PJI 1:70 should, therefore, be charged. The privilege and work 
product rules do not protect the carrier’s file on the negligence action or 
the testimony of the attorney hired by the carrier to defend the prior ac- 
tion, since the file was produced and the services were rendered in the 
interest of both the insured and the insurer, Colbert v Home Indem. 
Co., 45 Misc2d 1093, 259 NYS2d 36 (Sup 1965), aff'd, 24 AD2d 1080, 
265 NYS2d 893 (4th Dept 1965); Groben v Travelers Indem. Co., 49 
Mise2d 14, 266 NYS2d 616 (Sup 1965), affd, 28 AD2d 650, 282 NYS2d 
214 (4th Dept 1967); see Note: 36 Brooklyn L Rev 464, 474-478; Annot: 
18 ALR3d 482. 


Expert testimony is admissible on the issue of those factors 
considered to be relevant to the assessment of personal injury claim 
exposure by insurers. The expert’s testimony is limited to the industry 
practices; the expert may not express an opinion as to the outcome of 
the prior trial based on a hypothetical state of facts about the underly- 
ing case; Kulak v Nationwide Mut. Ins. Co., 40 NY2d 140, 386 NYS2d 
87, 351 NE2d 735 (1976). While expert testimony is admissible, it is not 
always an indispensable element of plaintiff's case, State v Merchants 
Ins. Co. of New Hampshire, 109 AD2d 935, 486 NYS2d 412 (3d Dept 
1985). 


The burden of proving bad faith is upon the plaintiff in the excess 
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liability action, 7A Appleman, Insurance Law & Practice 575, § 4712. 
Note, however, that when the carrier fails to inform the insured of the 
possibility of settlement, the burden is upon the insurer to show that 
the insured would not have contributed, Brockstein v Nationwide Mut. 
Ins. Co., 417 F2d 708 (2d Cir 1969), and when the carrier fails to negoti- 
ate, or to inform insured of the settlement possibilities, it must demon- 
strate by some affirmative evidence that there was no realistic possibil- 
ity of settlement within the policy limits and that the insured would not 
have contributed to such settlement as could have been obtained, Young 
v American Cas. Co. of Reading, Pa., 416 F2d 906 (2d Cir 1969); see 
New England Ins. Co. v Healthcare Underwriters Mut. Ins. Co., 295 
F3d 232 (2d Cir 2002). 


The cause of action for breach of a contract to indemnify accrues 
upon entry of the judgment in the underlying action, rather than when 
the insured pays that judgment, Roldan v Allstate Ins. Co., 149 AD2d 
20, 544 NYS2d 359 (2d Dept 1989). Similarly, the cause of action based 
on an insurer’s bad faith refusal to settle accrues upon entry of the 
judgment in the underlying action, Henegan v Merchants Mut. Ins. Co., 
31 AD2d 12, 294 NYS2d 547 (1st Dept 1968), see Roldan v Allstate Ins. 
Co., supra. The statute of limitations governing actions based upon 
contractual indemnification and bad faith refusal to settle is six years, 
CPLR 2138(2); Roldan v Allstate Ins. Co., supra (statute of limitations is 
tolled during period that judgment was vacated). Generally, as to limi- 
tations, see Keeton, Liability Insurance and Responsibility for Settle- 
ment, 67 Harv 1136, 1182; Schiller, Excess Liability: Duty of Liability 
Insurer to Settle Within Policy Limits, 18 American L Rev 398, 414; 
Annot: 68 ALR2d 892. 


Damages recoverable when bad faith is found and the insured is 
solvent are the amount by which the tort judgment exceeds the policy 
limits, Gordon v Nationwide Mut. Ins. Co., 30 NY2d 427, 334 NYS2d 
601, 285 NE2d 849 (1972); Peterson v Allcity Ins. Co., 472 F2d 71 (2d 
Cir 1972); Annot: 40 ALR2d 168, 190; see Soto v State Farm Ins. Co., 83 
NY2d 718, 613 NYS2d 352, 635 NE2d 1222 (1994); and since interest 
runs on the tort judgment from its date, CPLR 5003, should include 
interest on the excess, DiBlasi v Aetna Life and Cas. Ins. Co., 147 AD2d 
93, 542 NYS2d 187 (2d Dept 1989). The damages recoverable also 
include (as in any case where the insurer fails to supply a defense) ex- 
penses incurred by the insured in providing for his own defense, U. S. 
Fidelity and Guaranty Co. v Copfer, 48 NY2d 871, 424 NYS2d 356, 400 
NE2d 298 (1979); International Paper Co. v Continental Cas. Co., 35 
NY2d 322, 361 NYS2d 8738, 320 NE2d 619 (1974). Punitive damages 
awarded against an insured in a civil suit are not a proper element of 
compensatory damages recoverable in a suit against an insurer for bad 
faith refusal to settle, Soto v State Farm Ins. Co., 83 NY2d 718, 613 
NYS2d 352, 635 NE2d 1222 (1994). If insured pays or compromises the 
excess and then sues, his damages should include the amount paid plus 
interest on that amount plus any attorney’s fee involved in negotiating 
with the judgment creditor, Keeton, op cit, supra, at p 1177. Fees in the 
excess action are not recoverable, however, Johnson v General Mut. Ins. 
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Co., 24 NY2d 42, 298 NYS2d 937, 246 NE2d 713 (1969). Consequential 
damages for emotional distress are not recoverable nor are consequential 
damages relating to credit standing and reputation, DiBlasi v Aetna 
Life and Cas. Ins. Co., 147 AD2d 93, 542 NYS2d 187 (2d Dept 1989). 


When the insured was insolvent at the time of entry of the prior 
judgment and thereafter died, Bourget v Government Emp. Ins. Co., 
456 F2d 282 (2d Cir 1972) or was thereafter discharged in bankruptcy, 
Harris v Standard Acc. & Ins. Co., 297 F2d 627 (2d Cir 1961); see Henegan 
v Merchants Mut. Ins. Co., 31 AD2d 12, 294 NYS2d 547 (1st Dept 1968), 
there is no damage since the tort judgment is uncollectible, and judg- 
ment in the bad faith action should be directed for the defendant 
insurer. Discharge in bankruptcy of an insured solvent when the tort 
judgment was rendered does not bar recovery, however, Young v Ameri- 
can Cas. Co. of Reading, Pa., 416 F2d 906 (2d Cir 1969), for the only 
way to make the insured whole is to allow recovery of the entire amount 
of that judgment. Although there is disagreement on the issue, see 
Roldan v Allstate Ins. Co., 149 AD2d 20, 544 NYS2d 359 (2d Dept 1989), 
the Second Department has now adopted the rule that the fact that the 
insured was insolvent or of limited economic means does not affect the 
recovery, Pavia v State Farm Mut. Auto. Ins. Co., 183 AD2d 189, 589 
NYS2d 510 (2d Dept 1992), rev’d on other grounds, 82 NY2d 445, 605 
NYS2d 208, 626 NE2d 24 (1993). In Gordon v Nationwide Mut. Ins. Co., 
30 NY2d 427, 334 NYS2d 601, 285 NE2d 849 (1972), the majority found 
no breach of good faith and discussed damages only generally and 
incidentally. Chief Judge Fuld concurring with the majority’s finding 
that there was no bad faith gave as an added ground for dismissal that 
the injured person had suffered no damage because the insured was 
insolvent and the judgment uncollectible. The three dissenting judges 
found that there had been a breach and as to damages urged that it 
was for the jury to assess under proper instructions in view of the 
insured’s age, economic status, economic prospects, skills, health, prob- 
ability of inheritance and like factors what damages the insured had 
suffered, or in the reasonably foreseeable future would suffer by reason 
of the judgment. Peterson v Allcity Ins. Co., 472 F2d 71 (2d Cir 1972), 
accepted the view of the Gordon dissent as a sensible rule and, in light 
of the views on damages expressed in Chief Judge Fuld’s concurring 
opinion, assumed that it was the law of New York, but nevertheless 
refused to set aside a judgment for the full amount of the excess. In 
Peterson the trial court had charged that if the jury found for plaintiff 
its verdict must be in the full amount. The Court of Appeals held that 
the magnitude of the excess in relation to the policy was not so great as 
to make imposition of liability for the full amount extreme or punitive 
and, therefore, refused to remand for new trial on the issue of damages. 
It did so on the basis that the “realistic view” of the Gordon dissent was 
limited to such extreme cases, but it may be argued (a) that in so doing 
it misread the Gordon dissent, and (b) that such a limitation is unwork- 
able because of the broad discretion it places in the trial judge, based on 
his assessment of the magnitude of the excess, whether to charge that 
damages are the full excess or to charge that the jury must assess how 
much the tort judgment is worth against insured in view of his eco- 
nomic circumstances and prospects. 
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Mitigation of damages, if applicable at all, must be pleaded by the 
insurer and substantiated by proof that it was feasible for the insured 
to settle the matter himself, that the risk was minimal and that a bene- 
ficial result was a virtual certainty, Gordon v Nationwide Mut. Ins. Co., 
37 AD2d 265, 323 NYS2d 550 (2d Dept 1971), rev’d on other grounds, 
30 NY2d 427, 334 NYS2d 601, 285 NE2d 849 (1972); cf. Annot: 40 
ALR2d 168, 190. However, to require mitigation appears inconsistent 
with the policy provision that the insured may not recover for an unau- 
thorized settlement, Keeton, op cit, supra, at p 1153 ff; Schiller, op cit, 
supra at 416 ff; Comment: 28 Albany L Rev 231, 240. While there is a 
duty to mitigate when an insurer refuses to defend (the situation of the 
Gordon case), Johnson v General Mut. Ins. Co., 24 NY2d 42, 298 NYS2d 
937, 246 NE2d 713 (1969), it appears doubtful that such a rule will be 
applied in failure to settle cases, see the dissent in the Gordon case, 30 
NY2d at p 452. Certainly the insured cannot be held obligated to miti- 
gate by settling his potential excess liability prior to verdict, in light of 
the holding in McAleenan v Massachusetts Bonding & Ins. Co., 173 App 
Div 100, 159 NYS 401 (1st Dept 1916), affd, 219 NY 563, 114 NE 114 
(1916), that he may not do so. 


A private party seeking to recover punitive damages against an 
insurer must demonstrate not only egregious, tortious conduct by which 
claimant was aggrieved but also that such conduct was part of a pat- 
tern of similar conduct directed at the public generally, Rocanova v 
Equitable Life Assur. Soc. of U.S., 83 NY2d 608, 612 NYS2d 339, 634 
NE2d 940 (1994); see New York University v Continental Ins. Co., 87 
NY2d 308, 6389 NYS2d 283, 662 NE2d 763 (1995); McLaughlin v Ameri- 
can Intern. Life Assur. Co. of New York, 181 AD2d 444, 580 NYS2d 763 
(1st Dept 1992); Botway v American Intern. Assur. Co. of New York, 
151 AD2d 288, 543 NYS2d 651 (1st Dept 1989). An insured’s common 
law right to sue an insurer for punitive damages for morally culpable 
conduct directed at the general public is not preempted by § 2601 of the 
Insurance Law, Rocanova v Equitable Life Assur. Soc. of U.S., supra 
(ovrl’g Roldan v Allstate Ins. Co., 149 AD2d 20, 544 NYS2d 359 (2d 
Dept 1989)), although § 2601 does not confer an independent, private 
cause of action on behalf of insureds, id. Even though the breach be wil- 
ful and without justification, an isolated transaction will be insufficient 
unless it constitutes a “gross and wanton fraud upon the public,” Fleming 
v Allstate Ins. Co., 106 AD2d 426, 482 NYS2d 519 (2d Dept 1984), affd, 
66 NY2d 838, 498 NYS2d 365, 489 NE2d 252 (1985); Parks v Cambridge 
Mut. Fire Ins. Co., 105 AD2d 1068, 482 NYS2d 382 (4th Dept 1984); 
Catalogue Service of Westchester, Inc. v Insurance Co. of North 
America, 74 AD2d 837, 425 NYS2d 635 (2d Dept 1980); see DiBlasi v 
Aetna Life and Cas. Ins. Co., 147 AD2d 93, 542 NYS2d 187 (2d Dept 
1989) (in the absence of malice or intent to harm, the plaintiff is not 
entitled to punitive damages); AFIA v Continental Ins. Co., 140 AD2d 
167, 527 NYS2d 420 (1st Dept 1988) (allegation of bad faith by insurer 
in failing to settle does not, without more, support a claim for punitive 
damages). Absent evidence from which malice, as distinct from lack of 
good faith, can be found, punitive damages, therefore, should not be 
charged, see Dano v Royal Globe Ins. Co., 59 NY2d 827, 464 NYS2d 
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741, 451 NE2d 488 (1983); Cohen v New York Property Ins. Underwrit- 
ing Ass’n, 65 AD2d 71, 410 NYS2d 597 (1st Dept 1978). In the rare case 
in which there is such evidence, PJI 2:278 should be adapted for use 
with the pattern charge. 
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CONTRACTS PJI 4:'75 
c. DEFENSES 
(1) MIsSREPRESENTATION 


PJI 4:75. Contracts—Insurance—Defenses— 
Misrepresentation 


An insurance company has the right to ask 
questions concerning the health of an applicant in 
order to decide whether it wishes to accept the 
risk of insuring the applicant. If the answer to any 
question is not true, and if with knowledge of the 
truth the company would have refused to issue the 
policy, the company is obligated only to return the 
premiums paid and is not liable under the policy. 
This rule applies even though the insured person 
died from a cause that had no connection to the 
fact misrepresented. 


Plaintiff sues as the beneficiary of a policy of 
insurance issued by defendant CD on the life of 
AB, who died on /state the date/. Defendant CD has 
offered to return the premiums paid on the policy 
in the amount of /state the amount/, but has refused 
to pay the face amount of the policy on the ground 
that a question in AB’s application for the policy 
asked (/state specific question, such as:—/ Have you 
ever been treated for coronary artery disease? and 
that AB answered by stating (/state claimed misrep- 
resentation, as:—/ that (he, she) had never been 
treated for coronary artery disease). According to 
CD, AB had (/specify treatment, as:—/ been taking 
medication for coronary artery disease). The 
plaintiff denies that AB had (been treated for coro- 
nary artery disease) and says that even if AB had 
been so treated and CD knew that, CD would not 
have refused to issue the policy. The factual ques- 
tions that you must decide are whether AB’s state- 
ment that ((he, she) had not been treated for coro- 
nary artery disease) was true, and, if you find that 
it was not, whether knowledge of the true facts 
would have led CD to refuse to issue the policy. On 
both those questions, CD has the burden of proof. 


If you find that on /state the date/, AB had not 
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been (treated for coronary artery disease) your 
finding will be that the statement was true. In that 
event you will find for the plaintiff in the face 
amount of the policy, that is, /state the amount/, and 
you need proceed no further. If you find that on 
[state the date] AB had been (treated for coronary 
artery disease), your finding will be that the state- 
ment was not true. If you find that the statement 
was not true, you will then consider whether 
knowledge of the true facts would have led CD to 
refuse to issue the policy that it issued on AB’s life. 
If you find that knowledge that AB had (been 
treated for coronary artery disease) would have 
led CD to refuse to issue the policy, you will find 
for the plaintiff in the amount of the premiums 
paid on the policy, that is, /state the amount/. If you 
find that knowledge that AB had (been treated for 
coronary artery disease) would not have led CD to 
refuse to issue the policy, you will find for the 
plaintiff in the face amount of the policy, that is 
[state the amount]. 


Comment 


Based on Insurance Law § 3105 and Bronx Sav. Bank v Weigandt, 
1 NY2d 545, 154 NYS2d 878, 1386 NE2d 848 (1956); Langer v Metropol- 
itan Life Ins. Co., 290 NY 601, 48 NE2d 706 (1943); Sommer v Guard- 
ian Life Ins. Co. of America, 281 NY 508, 24 NE2d 308 (1939). The first 
three subdivisions of § 3105 are applicable to all types of insurance, see 
Designcraft Jewel Industries, Inc. v St. Paul Fire & Marine Ins. Co., 59 
AD2d 857, 399 NYS2d 225 (1st Dept 1977), affd, 46 NY2d 796, 413 
NYS2d 921, 386 NE2d 832 (1978) (jeweler’s block policy), although 
subdivision (d) relates only to life, accident or health insurance. The 
pattern charge assumes that the life insurance policy includes a provi- 
sion for the return of the premiums paid if the policy is voided, since 
most life insurance policies include such a provision. In a case involving 
a policy containing no return of premiums provision, or involving insur- 
ance of a type other than life insurance, the pattern charge must be 
amended accordingly. Where the insurance company maintains that it 
would not have issued the policy at the premium charged, the pattern 
charge must be amended accordingly. Generally, as to misrepresenta- 
tion and concealment as a defense in an action on an insurance policy, 
see 1 Appleman, Insurance Law & Practice, §§ 191—286; 12 Appleman, 
Insurance Law & Practice, §§ 7271-7312; 1 Holmes’ Appleman on Insur- 
ance 2d, § 4.84; 3 Holmes’ Appleman on Insurance 2d § 10.4; 12 Russ & 
Segalla, Couch on Insurance (3d Ed) Chaps 81, 82, 84; 1 Richards on 
Insurance (6th Ed) Chaps 6, 7; Vance, Insurance (3d Ed) 386 ff, §§ 67— 
70; 69 NYJur2d, Insurance §§ 11380-1134; Patterson, Misrepresentation 
by Insured under the New York Insurance Law, 44 Col L Rev 241. 
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Relevant Statutes 


The defense of misrepresentation is the same with respect to insur- 
ance contracts as it is with respect to any other contract, except as mod- 
ified by statute. Significant statutory changes include the following: (1) 
where a compulsory insurance statute makes the insurer’s obligation 
absolute (e.g. VTL §§ 345, 370), fraud of the insured in procuring issu- 
ance of the policy is no defense to the insurer, see Hartford Acc. & 
Indem. Co. v Breen, 2 AD2d 271, 153 NYS2d 732 (8d Dept 1956); PJI 
4:66, and in view of the language of VTL § 313, the same rule applies to 
a Financial Security Act policy, Aetna Cas. & Sur. Co. v Garrett, 31 
AD2d 710, 296 NYS2d 12 (3d Dept 1968), affd, 26 NY2d 729, 309 NYS2d 
34, 257 NE2d 284 (1970); Teeter v Allstate Ins. Co., 9 AD2d 176, 192 
NYS2d 610 (4th Dept 1959), aff'd, 9 NY2d 655, 212 NYS2d 71, 173 
NE2d 47 (1961); (2) a misstatement of age, or as to an annuity, age or 
sex, no longer voids the policy; it simply reduces the insurance to what 
the premium would have purchased had the correct age or sex been 
stated, Insurance Law § 3203(a)(5) (life), § 3219(a)(5) (annuity), 
§ 3216(d)(2)(B) (accident and sickness); (3) as to some types of insurance 
a misrepresentation is no defense unless annexed to the policy, see 
infra this Comment; and (4) with respect to all types of insurance, In- 
surance Law § 3105 defines, for the most part, the nature and effect of 
misrepresentation, as distinguished from fraudulent concealment, see 
infra this Comment. 


Incontestability Clause 


Insurance Law § 3216(d)(1)(B) provides that no misstatements, 
except fraudulent misstatements, in a policy application shall be used 
to void a health or accident policy after two years from the date of issue 
of the policy unless coverage for that condition was specifically excluded 
under the terms of the policy. In New England Mut. Life Ins. Co. v Doe, 
93 NY2d 122, 688 NYS2d 459, 710 NE2d 1060 (1999), the Court of Ap- 
peals adopted the view that, once the contestability period is over, a 
carrier may not deny coverage by claiming that the applicant knew (by 
manifestation) of any symptom or condition related to the eventual 
cause of the disability, see also Favata v Paul Revere Life Ins. Co., 254 
AD2d 804, 678 NYS2d 197 (4th Dept 1998); Equitable Life Assur. Soc. 
of U.S. v Madis, 240 AD2d 100, 669 NYS2d 599 (1st Dept 1998); Monarch 
Life Ins. Co. v Brown, 125 AD2d 75, 512 NYS2d 99 (1st Dept 1987). The 
New England Mutual court rejected the claim of fraudulent misstate- 
ments because the incontestability clause did not explicitly exclude 
fraudulent misstatements. Similarly, in cases where a policy provides 
that it shall not be contestable except for certain matters and fails to 
list fraud among those matters, a claim of fraud is time barred, Security 
Mut. Life Ins. Co. of New York v Herpaul, 36 AD3d 449, 827 NYS2d 141 
(1st Dept 2007). 


Insurance Law § 3203 requires a two year incontestability clause in 
all life insurance policies and there is no exception for fraudulent 
misstatements. Under section 3203, the insurer has the burden of 
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investigating, within the two-year contestability period, the veracity of 
the representations made by the insured in the application for coverage, 
Ilyaich v Bankers Life Ins. Co. of New York, 47 AD3d 614, 849 NYS2d 
595 (2d Dept 2008); see Security Mut. Life Ins. Co. of New York v Rodri- 
guez, 65 AD3d 1, 880 NYS2d 619 (1st Dept 2009) (General Construction 
Law § 25-a applies when determining whether insurer’s challenge was 
made within two-year incontestability period). The two year incontest- 
ability period begins on the effective date of the policy, not on the date 
of the receipt of tender of the first month’s premium, Malone v North 
Atlantic Life Ins. Co. of America, 256 AD2d 1077, 682 NYS2d 760 (4th 
Dept 1998). Where an original life insurance policy contains a contest- 
ability period, the period begins to run anew when the policy is 
reinstated after lapsing, DiMaggio v Roslyn Sav. Bank, 276 AD2d 584, 
714 NYS2d 314 (2d Dept 2000); Insurance Law § 3210; see Teeter v 
United Life Ins. Ass’n, 159 NY 411, 54 NE 72 (1899). Although Insur- 
ance law § 3203 provides that a policy cannot be contested after being 
in force during the life of the insured for two years from its date of is- 
sue, the parties are free to set an earlier date, Security Mut. Life Ins. 
Co. of New York v Herpaul, 36 AD3d 449, 827 NYS2d 141 (1st Dept 
2007). 


Elements of Misrepresentation 


The defense of misrepresentation requires misrepresentation of a 
material fact, falsity and reliance, American Surety Co. of New York v 
Patriotic Assur. Co., 242 NY 54, 150 NE 599 (1926); Kantor v Nationwide 
Life Ins. Co., 16 AD2d 701, 227 NYS2d 703 (2d Dept 1962); see Com- 
ment to PJI 3:20. Injury is not an element of the defense of misrepre- 
sentation; it is, therefore, of no consequence that the fact misrepresented 
neither increased the risk nor contributed in any way to the loss for 
which claim is made, Di Filippi v Equitable Life Assurance Society of 
the U.S., 45 NY2d 939, 411 NYS2d 562, 383 NE2d 1155 (1978), rev’g for 
reasons in AD dissenting opinion, 61 AD2d 168, 401 NYS2d 532 (2d 
Dept 1978); Massachusetts Mutual Life Insurance Company v Tate, 42 
NY2d 1046, 399 NYS2d 211, 369 NE2d 767 (1977)), rev’g for reasons in 
AD dissenting opinion, 56 AD2d 173, 391 NYS2d 667 (2d Dept 1977); 
Sebring v Fidelity-Phenix Fire Ins. Co. of New York, 255 NY 382, 174 
NE 761 (1931); Greene v United Mut. Life Ins. Co., 38 Misc2d 728, 238 
NYS2d 809 (Sup 1963), aff'd, 23 AD2d 720, 258 NYS2d 323 (1st Dept 
1965); see Glickman v New York Life Ins. Co., 291 NY 45, 50 NE2d 538 
(1943). The fact that the insured acted innocently or unintentionally 
does not preclude assertion of the defense, Estate of Gen Yee Chu v 
Otsego Mut. Fire Ins. Co., 148 AD3d 677, 49 NYS3d 468 (2d Dept 2017). 


Representation 


“A representation is a statement as to past or present fact, made to 
the insurer by, or by the authority of, the applicant for insurance or the 
prospective insured, at or before the making of the insurance contract 
as an inducement to the making thereof”, Insurance Law § 3105(a). 
Thus, a representation is collateral to the insurance contract and 


534 


CoNnTRACTS PJI 4:75 


induces “the making thereof’, whereas a warranty is a “provision of an 
insurance contract” itself, establishing a condition precedent to coverage 
or liability, Insurance Law § 3106(a), see Triple Diamond Cafe, Inc. v 
Those Certain Underwriters at Lloyd’s London, 124 AD3d 763, 3 NYS3d 
46 (2d Dept 2015). As to breach of warranty, see PJI 4:76. As concerns 
life, accident or health or annuity contracts, however, all statements 
made in connection with the issuance, renewal or reinstatement of the 
contract “shall be deemed representations and not warranties”, Insur- 
ance Law § 3204(c). Moreover, with respect to individual life, accident 
or health or annuity contracts, since the policy must contain the entire 
contract and the application is not admissible in evidence unless a true 
copy of such application was attached to such policy when issued, Insur- 
ance Law § 3204(a)(1), there can be no oral representation and no writ- 
ten representation outside the policy and the application if so attached, 
Lampke v Metropolitan Life Ins. Co., 279 NY 157, 18 NE2d 14 (1938); 
Archer v Equitable Life Assur. Soc. of United States, 218 NY 18, 112 
NE 488 (1916); see Tannenbaum v Provident Mut. Life Ins. Co. of Phila- 
delphia, 53 AD2d 86, 386 NYS2d 409 (1st Dept 1976), aff'd, 41 NY2d 
1087, 396 NYS2d 351, 364 NE2d 1122 (1977); Annot: 26 ALR3d 6; and 
see the standard policy provisions set forth in §§ 3203(a)(3) (life), 
3219(a)(3) (annuity) and 3216(d)(1)(A) (accident and sickness). 


Section 3204(a)(1) does not apply to an application for reinstate- 
ment or renewal, and a misrepresentation in such an application may 
be proved although the application was not attached to the policy, 
Axelroad v Metropolitan Life Ins. Co., 267 NY 437, 196 NE 388 (1935); 
New York Life Ins. Co. v Rosen, 227 App Div 79, 2386 NYS 659 (1st Dept 
1929), aff'd, 255 NY 567, 175 NE 316 (19380), unless the insurer has 
failed to comply with Section 3204(e), which requires that a copy of the 
application be mailed or delivered to the insured within fifteen days af- 
ter receipt by the insurer of a written request therefor. 


Section 3204(a)(1) does not apply to group life policies, but 
§ 3220(a)(1) provides that “no statement made by any person insured 
under the policy relating to his insurability shall be used. . . . unless 
it is in a written instrument signed by him, a copy of which is or has 
been furnished to such person or to his beneficiary.” The person to 
whom a copy of the statement must be furnished to make fraudulent 
statements in it usable by the insurer turns on who will reap the eco- 
nomic benefits of the policy. If that person is not a true creditor- 
beneficiary of the insured, the statement may not be used unless a copy 
of it was furnished to the insured within a reasonable time during the 
period of contestability under the policy. If the policy is a typical credi- 
tor insurance contract, issued to protect the creditor and only inciden- 
tally of benefit to the insured or the insured’s estate, the statement is, 
apparently, usable if a copy was furnished either to the insured or the 
creditor-policyholder during the period of contestability, Cutler v 
Hartford Life Ins. Co., 22 NY2d 245, 292 NYS2d 430, 239 NE2d 361 
(1968); see Helfaer v John Hancock Mut. Life Ins. Co., 26 NY2d 699, 
308 NYS2d 865, 257 NE2d 46 (1970). 


Section 3204(a)(1) has no application to lability or group accident 
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and health policies, Vander Veer v Continental Cas. Co., 30 AD2d 506, 
294 NYS2d 3538 (38d Dept 1968), mod, 24 NY2d 986, 302 NYS2d 817, 250 
NE2d 226 (1969); Bacchi v Continental Cas. Co., 53 Misc2d 796, 279 
NYS2d 1008 (Sup 1967), affd, 28 AD2d 970, 283 NYS2d 278 (1st Dept 
1967), to automobile liability insurance, Morse v Allstate Ins. Co., 274 
App Div 965, 85 NYS2d 47 (4th Dept 1948), to burglary insurance, Satz 
v Massachusetts Bonding & Ins. Co., 243 NY 385, 153 NE 844 (1926), 
or to fire insurance, see Insurance Law § 3404(f)(1), and therefore, 
except as limited by the parol evidence rule, an oral or written repre- 
sentation outside the contract may be proved in defense of a claim on 
such a contract. 


The copy of the application attached to the policy must be legible; 
whether the copy is legible is a jury question, Gozan v Mutual Life Ins. 
Co. of New York, 40 NY2d 707, 389 NYS2d 816, 358 NE2d 499 (1976). 
In Gozan, the policy covered both husband and wife. The fact that the 
application relating to the wife was illegible did not bar admission of 
the legible application relating to the husband. A husband’s material 
misrepresentations regarding his wife’s health in an application for 
group insurance may be used to rescind her insurance coverage even 
though the wife did not personally make or sign the health statement, 
New York Life Ins. Co. v Palmer, 169 AD2d 823, 565 NYS2d 192 (2d 
Dept 1991). 


Except as to marine insurance, there is, in the absence of actual 
fraud (considered at the end of this Comment), no obligation on an ap- 
plicant to disclose facts about which the insurer has not inquired, Stecker 
v American Home Fire Assur. Co., 299 NY 1, 84 NE2d 797 (1949); Jenkins 
v John Hancock Mut. Life Ins. Co., 257 NY 289, 178 NE 9 (1931); Boyd 
v Otsego Mut. Fire Ins. Co., 125 AD2d 977, 510 NYS2d 371 (4th Dept 
1986); see L. Smirlock Realty Corp. v Title Guarantee Co., 52 NY2d 
179, 4837 NYS2d 57, 418 NE2d 650 (1981) (non-disclosure of a material 
fact which is a matter of public record does not render title policy void 
absent fraud), even when the fact not disclosed was material, DiDonna 
v State Farm Mut. Auto. Ins. Co., 259 AD2d 727, 687 NYS2d 175 (2d 
Dept 1999); H.B. Singer, Inc. v Mission Nat. Ins. Co., 223 AD2d 372, 
636 NYS2d 316 (1st Dept 1996). The “Marine Rule” requires disclosure 
of every fact material to the risk within the knowledge of the insured, 
Gates v Madison County Mut. Ins. Co., 5 NY 469 (1851); Boyd v Otsego 
Mut. Fire Ins. Co., supra. 


Only an affirmation of fact, past or present, constitutes a represen- 
tation, Insurance Law § 3105(a). Where an insured stated that he had 
an existing policy with another insurer, that he intended to cancel the 
policy in the event that the plaintiff insurer issued him a policy, and 
subsequently sent a letter directing the other insurer to cancel the 
existing policy, the insured did not misrepresent his intentions, First 
Unum Life Ins. Co. v Gravante, 43 AD3d 356, 841 NYS2d 81 (1st Dept 
2007). Whether the response to an inquiry constitutes a representation 
depends upon the question asked. Thus, the answer to a question 
whether applicant is in “good health”, or “sound health,” or has been 


536 


CoNTRACTS PJI 4:75 


treated for “serious disease”, or whether there is any fact not stated in 
answer to previous questions “with which the company ought to be 
made acquainted” is a statement of opinion rather than fact and consti- 
tutes a defense to an action on the policy only if the insurer proves 
actual fraud, Bronx Sav. Bank v Weigandt, 1 NY2d 545, 154 NYS2d 
878, 186 NE2d 848 (1956); Sommer v Guardian Life Ins. Co. of America, 
281 NY 508, 24 NE2d 308 (1939); Lampke v Metropolitan Life Ins. Co., 
279 NY 157, 18 NE2d 14 (1938); Chase v William Penn Life Ins. Co. of 
New York, 159 AD2d 965, 552 NYS2d 772 (4th Dept 1990), affd, 76 
NY2d 999, 564 NYS2d 714, 565 NE2d 1265 (1990); Tannenbaum v 
Provident Mut. Life Ins. Co. of Philadelphia, 53 AD2d 86, 386 NYS2d 
409 (1st Dept 1976), aff'd, 41 NY2d 1087, 396 NYS2d 351, 364 NE2d 
1122 (1977); Louis v Connecticut Mut. Life Ins. Co., 58 App Div 137, 68 
NYS 683 (1st Dept 1901), aff'd, 172 NY 659, 65 NE 1119 (1902); Annot: 
26 ALR3d 1061. 


Partial disclosure may amount to a representation. Thus, an answer 
to a question about “any” prior medical treatment that lists only a par- 
ticular disease or doctor is a representation that there has not been 
other prior treatment for any other disease of a serious nature or by 
any other doctor, Geer v Union Mut. Life Ins. Co., 273 NY 261, 7 NE2d 
125 (1937); Anderson v Aetna Life Ins. Co., 265 NY 376, 193 NE 181 
(1934); Wageman v Metropolitan Life Ins. Co., 24 AD2d 67, 263 NYS2d 
915 (1st Dept 1965), affd, 18 NY2d 777, 274 NYS2d 908, 221 NE2d 566 
(1966); Cherkes v Postal Life Ins. Co., 285 App Div 514, 138 NYS2d 788 
(1st Dept 1955), aff'd, 309 NY 964, 132 NE2d 328 (1956). Moreover, al- 
though the application does not expressly so provide, a representation 
made in an application continues until the effective date of the policy, 
obligating the applicant, if he or she acquires knowledge of facts mak- 
ing the representation false, to disclose those facts to the insurer, 
Goldstein v New York Life Ins. Co., 176 App Div 813, 162 NYS 1088 
(1st Dept 1917), affd without opinion, 227 NY 575, 124 NE 898 (1919); 
Angione v Rochester Sav. Bank, 41 AD2d 597, 340 NYS2d 247 (4th 
Dept 1973), unless the deviation from the original representation is 
trivial in nature, Courtney v Dollar Sav. Bank of City of New York, 54 
AD2d 868, 388 NYS2d 593 (1st Dept 1976); Metropolitan Life Ins. Co. v 
Goldberger, 3 Misc2d 878, 155 NYS2d 305 (Sup 1956). The burden is on 
the insurer to show that the deviation was of a serious nature, Armand 
v Metropolitan Life Ins. Co., 134 Misc 357, 235 NYS 726 (AppT 1929), 
affd without opinion, 228 App Div 625, 238 NYS 786 (1st Dept 1929), 
but it makes out a prima facie case by showing treatment, Reidel v 
John Hancock Mut. Life Ins. Co., 271 App Div 838, 65 NYS2d 687 (2d 
Dept 1946). The Court of Appeals has, however, cast some doubt on 
whether it would follow the continuing representation rule, Glickman v 
New York Life Ins. Co., 291 NY 45, 50 NE2d 538 (1943). In that case it 
held valid and a bar to recovery on the policy an application provision 
that the insurance would go into effect only if the applicant had not 
consulted or been treated by a physician since his or her medical 
examination. In so holding, the Court stated “We need not go so far as 
did the Supreme Court in Stipcich v Metropolitan Life Ins. Co., 277 US 
311, 48 SCt 512 (1928). . . . where it was held that, without any prom- 


537 


PJI 4:75 PATTERN JURY INSTRUCTIONS 


ise or covenant in the application blank, the applicant was under a duty 
to inform the insurer er of changes in his physical condition seriously 
affecting his health . 


Materiality 


Materiality turns, under Insurance Law § 3105(b), on whether 
“knowledge by the insurer of the facts misrepresented would have led to 
a refusal by the insurer to make such contract” and § 3105(c) makes 
“evidence of the practice of the insurer which made such contract with 
respect to the acceptance or rejection of similar risks. . . . admissible.” 
Therefore, the test of materiality is whether the insurance company has 
been deprived of freedom of choice in determining whether to accept or 
reject the risk, Leamy v Berkshire Life Ins. Co., 39 NY2d 271, 383 
NYS2d 564, 347 NE2d 889 (1976); Schirmer v Penkert, 41 AD3d 688, 
840 NYS2d 796 (2d Dept 2007); Myers v Equitable Life Assur. Soc. of U. 
S., 60 AD2d 942, 401 NYS2d 325 (3d Dept 1978); see Neiditch v William 
Penn Life Insurance Company of New York, 177 AD3d 754, 114 NYS3d 
85 (2d Dept 2019). Accordingly, it is what the individual insurer would 
have done, not what a prudent insurer would have done or, what the in- 
dividual insurer might reasonably have done, that governs, 
Massachusetts Mutual Life Insurance Company v Tate, 42 NY2d 1046, 
399 NYS2d 211, 369 NE2d 767 (1977)), rev’g for reasons in AD dissent- 
ing opinion, 56 AD2d 173, 391 NYS2d 667 (2d Dept 1977); Process 
Plants Corp. v Beneficial National Life Ins. Co., 53 AD2d 214, 385 
NYS2d 308 (1st Dept 1976), affd for reasons in AD opinion, 42 NY2d 
928, 397 NYS2d 1007, 366 NE2d 1361 (1977). Thus, “prudent insurer” 
evidence should not be admissible since the question is not whether 
knowledge of the true facts would have influenced a prudent insurer in 
determining whether or not to accept the risk, but rather whether the 
particular insurance company would have rejected the risk, see Geer v 
Union Mut. Life Ins. Co., 273 NY 261, 265, 7 NE2d 125 (1937); Denler v 
Continental Cas. Co., 213 App Div 30, 209 NYS 629 (4th Dept 1925); 
Greene v United Mut. Life Ins. Co., 38 Misc2d 728, 238 NYS2d 809 
(Sup 1963), aff'd, 23 AD2d 720, 258 NYS2d 323 (1st Dept 1965), or 
would have made a further inquiry that would have led it to refuse, In- 
surance Law § 3105(b); Barrett v State Mut. Life Assur. Co., 49 AD2d 
856, 373 NYS2d 1000 (1st Dept 1975); see Matter of Pioneer Ins. Co. 
(Hallen), 298 AD2d 725, 749 NYS2d 295 (3d Dept 2002) (fact material if 
insurer would either not have issued policy or would have only at higher 
premium); but compare Giuliani v Metropolitan Life Ins. Co., 269 App 
Div 376, 56 NYS2d 475 (4th Dept 1945); New York Life Ins. Co. v Miller, 
17 Misc2d 532, 47 NYS2d 654 (Sup 1944). 


Thus, it is error to refuse a request to charge that materiality 
depends on whether the insurer would have issued the policy it did at 
the rate it did (e.g., the standard policy at the standard rate), Johnson v 
U.S. Life Ins. Co. in the City of New York, 4 AD2d 825, 164 NYS2d 748 
(4th Dept 1957). Likewise, in light of § 3105(c), it is error to refuse a 
request to charge that, if the jury finds that defendant’s practice was to 
reject applications in similar cases or to issue policies in such cases at a 
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higher premium, it should consider that practice in determining whether 
knowledge of the true facts would have led the insurer to refuse to issue 
the policy, id. 


Materiality also depends upon what the undisclosed information 
would have revealed, Massachusetts Mut. Life Ins. Co. v Tate, 56 AD2d 
173, 391 NYS2d 667 (2d Dept 1977), rev'd on other grounds, 42 NY2d 
1046, 399 NYS2d 211, 369 NE2d 767 (1977); Giuliani v Metropolitan 
Life Ins. Co., 269 App Div 376, 56 NYS2d 475 (4th Dept 1945); Patterson, 
Misrepresentation by Insured under New York Insurance Law, 44 Col L 
Rev 241. 


An insurer is required to submit evidence concerning its underwrit- 
ing practices with respect to applicants with similar conditions, 
establishing that it would have rejected the application if the informa- 
tion had been truthful, in order to meet its burden of establishing the 
materiality of the misrepresentation, pursuant to § 3105(c) of the Insur- 
ance Law, Rafi v Rutgers Cas. Ins. Co., 59 AD3d 1057, 872 NYS2d 799 
(4th Dept 2009); Precision Auto Accessories, Inc. v Utica First Ins. Co., 
52 AD3d 1198, 859 NYS2d 799 (4th Dept 2008); Roudneva v Bankers 
Life Ins. Co. of New York, 35 AD3d 580, 827 NYS2d 213 (2d Dept 2006); 
Curanovic v New York Cent. Mut. Fire Ins. Co., 307 AD2d 435, 762 
NYS2d 148 (8d Dept 2003); Iacovangelo v Allstate Life Ins. Co. of New 
York, Inc., 300 AD2d 1132, 750 NYS2d 920 (4th Dept 2002); Carpinone 
v Mutual of Omaha Ins. Co., 265 AD2d 752, 697 NYS2d 381 (38d Dept 
1999); see Lenhard v Genesee Patrons Co-op. Ins. Co., 31 AD3d 831, 
818 NYS2d 644 (3d Dept 2006); Cutrone v American General Life Ins. 
Co. of New York, 199 AD2d 1032, 606 NYS2d 491 (4th Dept 1993). To 
establish materiality as a matter of law, the insurer must present 
documentation concerning its underwriting practice, such as underwrit- 
ing manuals, bulletins, or rules pertaining to similar risks, which show 
that it would not have issued the same policy if the correct information 
had been disclosed in the application, Neiditch v William Penn Life 
Insurance Company of New York, 177 AD3d 754, 114 NYS38d 85 (2d 
Dept 2019); Roudneva v Bankers Life Ins. Co. of New York, supra; see 
Joseph v Interboro Ins. Co., 125 AD3d 1105, 42 NYS3d 316 (2d Dept 
2016). A conclusory statement by an insurance company employee that 
the company would not have insured the applicant if it had known his 
or her true medical history is, in and of itself, insufficient to establish 
that a misrepresentation was material, Barkan v New York Schools Ins. 
Reciprocal, 65 AD3d 1061, 886 NYS2d 414 (2d Dept 2009); Lenhard v 
Genesee Patrons Co-op. Ins. Co., supra; lacovangelo v Allstate Life Ins. 
Co. of New York, Inc., supra; Carpinone v Mutual of Omaha Ins. Co., 
supra; Feldman v Friedman, 241 AD2d 433, 661 NYS2d 9 (1st Dept 
1997); Gibbons v John Hancock Mut. Life Ins. Co., 227 AD2d 963, 643 
NYS2d 847 (4th Dept 1996); McDaniels v American Bankers Ins. Co. of 
Florida, 227 AD2d 951, 648 NYS2d 846 (4th Dept 1996); see Curanovic 
v New York Cent. Mut. Fire Ins. Co., supra; Campese v National Grange 
Mut. Ins. Co., 259 AD2d 957, 689 NYS2d 313 (4th Dept 1999). Likewise, 
general conclusory testimony of a medical director, unsupported by evi- 
dence of company rules or experience, is insufficient to take the issue to 
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the jury, unless it is clear that no other evidence is available to the 
insurer, Orenstein v Metropolitan Life Ins. Co., 18 AD2d 1016, 239 
NYS2d 42 (2d Dept 1963); Lindenbaum v Equitable Life Assur. Soc. of 
the U.S., 5 AD2d 651, 174 NYS2d 421 (1st Dept 1958); see Myers v 
Equitable Life Assur. Soc. of U. S., 60 AD2d 942, 401 NYS2d 325 (3d 
Dept 1978); Brown v Metropolitan Life Ins. Co., 41 AD2d 930, 343 
NYS2d 443 (2d Dept 1973). 


Materiality is presumed, in an action on a life, accident or health 
insurance policy, when after proof by the insurer of a misrepresentation 
that insured had not had prior medical treatment, consultation or 
observation or prior hospital care, “the insured or any other person hav- 
ing or claiming a right under such contract” prevents full disclosure and 
proof of the nature of the medical impairment for which such treatment 
or care was given or which was discovered as a result of such consulta- 
tion or observation, Insurance Law § 3105(d). Objection to the evidence 
by the beneficiary raises the presumption of materiality, notwithstand- 
ing that the beneficiary has no authority to waive the doctor/patient 
privilege, Siebern v Mutual Life Ins. Co. of N.Y., 269 App Div 846, 55 
NYS2d 603 (2d Dept 1945); Roth v Equitable Life Assur. Soc. of U.S., 
186 Misc 408, 59 NYS2d 707 (Sup 1945), affd, 270 App Div 923, 62 
NYS2d 612 (1st Dept 1946); Saunders v United Mut. Life Ins. Co., 9 
Misc2d 285, 172 NYS2d 443 (AppT 1957); Metropolitan Life Ins. Co. v 
Goldsmith, 201 Misc 569, 112 NYS2d 385 (Sup 1952); see Kamen v 
Metropolitan Life Ins. Co., 6 AD2d 406, 178 NYS2d 449 (1st Dept 1958), 
affd, 6 NY2d 737, 185 NYS2d 819, 158 NE2d 510 (1959). Under 
§ 3105(d) “for the purpose of determining its materiality,” a misrepre- 
sentation of no prior treatment, care, consultation or observation is 
deemed a misrepresentation that applicant has not had the medical 
impairment for which the treatment or care was given or that was 
discovered by a licensed medical practitioner as a result of the consulta- 
tion or observation. 


Evidence of the individual insurer’s practice is made admissible on 
the issue of materiality by Insurance Law § 3105(c), and see Crotty v 
State Mut. Life Assur. Co. of America, 80 AD2d 801, 437 NYS2d 103 
(1st Dept 1981) (underwriting manual); Weber v Philadelphia Fire & 
Marine Ins. Co., 267 App Div 370, 45 NYS2d 729 (1st Dept 1944) (error 
to exclude evidence that insurer would not issue jewelry policy without 
appraisal). 


Materiality is generally a question for the jury, Sebring v Fidelity- 
Phenix Fire Ins. Co. of New York, 255 NY 382, 174 NE 761 (1931); 
Eastern Dist. Piece Dye Works v Travelers’ Ins. Co., 234 NY 441, 138 
NE 401 (1923); Tannenbaum v Provident Mut. Life Ins. Co. of Philadel- 
phia, 53 AD2d 86, 386 NYS2d 409 (1st Dept 1976), affd, 41 NY2d 1087, 
396 NYS2d 351, 364 NE2d 1122 (1977); Neiditch v William Penn Life 
Insurance Company of New York, 177 AD3d 754, 114 NYS3d 85 (2d 
Dept 2019); Schirmer v Penkert, 41 AD3d 688, 840 NYS2d 796 (2d Dept 
2007); Lenhard v Genesee Patrons Co-op. Ins. Co., 31 AD3d 831, 818 
NYS2d 644 (3d Dept 2006); Feldman v Friedman, 241 AD2d 433, 661 
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NYS2d 9 (1st Dept 1997); Continental Ins. Co. v RLI Ins. Co., 161 AD2d 
385, 555 NYS2d 325 (1st Dept 1990); Vebeliunas v American Nat. Fire 
Ins. Co., 156 AD2d 555, 549 NYS2d 60 (2d Dept 1989). The determina- 
tive inquiry is whether the company has been induced to accept an ap- 
plication that it might otherwise have refused, Vebeliunas v American 
Nat. Fire Ins. Co., supra; see Neiditch v William Penn Life Insurance 
Company of New York, supra. The fact that the application form 
contained a specific inquiry is relevant on the issue of materiality, Geer 
v Union Mut. Life Ins. Co., 273 NY 261, 7 NE2d 125 (1937); Anderson v 
Aetna Life Ins. Co., 265 NY 376, 193 NE 181 (1934); Jenkins v John 
Hancock Mut. Life Ins. Co., 257 NY 289, 178 NE 9 (1931), but does not 
by itself make a false answer material as a matter of law, Geer v Union 
Mut. Life Ins. Co., supra; Insurance Law § 3105(b). 


Materiality is a question of law, however, when the evidence 
concerning the materiality is clear and substantially uncontroverted, 
Neiditch v William Penn Life Insurance Company of New York, 177 
AD3d 754, 114 NYS3d 85 (2d Dept 2019); Kiss Const. NY, Inc. v Rutgers 
Cas. Ins. Co., 61 AD3d 412, 877 NYS2d 253 (1st Dept 2009); Interested 
Underwriters at Lloyd’s v H.D.I. III Associates, 213 AD2d 246, 623 
NYS2d 871 (1st Dept 1995); see Swinton v New York Life Ins. Co., 66 
AD3d 875, 888 NYS2d 96 (2d Dept 2009) (failure to disclose prior diag- 
nosis and multiple diagnostic tests); Hinderhofer v Daisy Mfg. Co., Inc., 
286 AD2d 419, 729 NYS2d 512 (2d Dept 2001) (failure to advise home- 
owner insurer of potential claim relating to accidental shooting with BB 
gun); Gorra v New York Life Ins. Co., 276 AD2d 469, 714 NYS2d 85 (2d 
Dept 2000) (prior hospitalization and hemoptysis); Mullen v Indepen- 
dence Sav. Bank, 267 AD2d 169, 700 NYS2d 447 (1st Dept 1999) (his- 
tory of substance abuse); Philadelphia Indem. Ins. Co. vy Mendon Ponds 
Tennis Club, Inc., 259 AD2d 957, 687 NYS2d 511 (4th Dept 1999); 
Feldman v Friedman, 241 AD2d 433, 661 NYS2d 9 (1st Dept 1997). To 
demonstrate materiality, the insurer need only show that the misrepre- 
sentation substantially thwarts the purpose for which the information 
is demanded and induces action that the insurance company “might 
otherwise not have taken”, Geer v Union Mut. Life Ins. Co., 273 NY 
261, 7 NE2d 125 (1937); Kroski v Long Island Sav. Bank FSB, 261 
AD2d 136, 689 NYS2d 92 (1st Dept 1999); Gibbons v John Hancock 
Mut. Life Ins. Co., 227 AD2d 963, 643 NYS2d 847 (4th Dept 1996). 


When the testimony of the company’s practice is undisputed and 
the medical impairment concerns a vital organ or a serious disease, the 
misrepresentation has been held material as a matter of law, Di Filippi 
v Equitable Life Assurance Society of the U.S., 45 NY2d 939, 411 NYS2d 
562, 383 NE2d 1155 (1978), rev’g for reasons in AD dissenting opinion, 
61 AD2d 168, 401 NYS2d 532 (2d Dept 1978) (genital-urinary problem); 
Leamy v Berkshire Life Ins. Co., 39 NY2d 271, 383 NYS2d 564, 347 
NE2d 889 (1976) (dizzy spells); Tolar v Metropolitan Life Ins. Co., 297 
NY 441, 80 NE2d 53 (1948) (scarlet fever, endocarditis); Geer v Union 
Mut. Life Ins. Co., 273 NY 261, 7 NE2d 125 (1937) (para-typhoid); Barrett 
v State Mut. Life Assur. Co., 58 AD2d 320, 396 NYS2d 848 (1st Dept 
1977), aff'd, 44 NY2d 872, 407 NYS2d 478, 378 NE2d 1047 (1978) (heart 
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condition); Process Plants Corp. v Beneficial National Life Ins. Co., 53 
AD2d 214, 385 NYS2d 308 (1st Dept 1976), aff'd, 42 NY2d 928, 397 
NYS2d 1007, 366 NE2d 1361 (1977) (hypertension); Tannenbaum v 
Provident Mut. Life Ins. Co. of Philadelphia, 53 AD2d 86, 386 NYS2d 
409 (1st Dept 1976), affd, 41 NY2d 1087, 396 NYS2d 351, 364 NE2d 
1122 (1977) (paranoid reaction); Wageman v Metropolitan Life Ins. Co., 
24 AD2d 67, 263 NYS2d 915 (1st Dept 1965), affd, 18 NY2d 777, 274 
NYS2d 908, 221 NE2d 566 (1966) (hypertension); Metropolitan Life Ins. 
Co. v Blum, 7 AD2d 488, 184 NYS2d 455 (1st Dept 1959), aff'd, 9 NY2d 
954, 217 NYS2d 225, 176 NE2d 202 (1961) (heart condition); Reznikoff 
v Equitable Life Assur. Soc. of U.S., 267 App Div 785, 45 NYS2d 650 
(2d Dept 1943), affd, 294 NY 935, 63 NE2d 121 (1945) (spinal meningi- 
tis); Neiditch v William Penn Life Insurance Company of New York, 
177 AD3d 754, 114 NYS38d 85 (2d Dept 2019) (decedent failed to dis- 
close prior hospitalizations for anaphylactic reactions, which caused 
decedent’s death); Kroski v Long Island Sav. Bank FSB, 261 AD2d 136, 
689 NYS2d 92 (1st Dept 1999) (diabetes); Mendel v U.S. Life Ins. Co. in 
City of New York, 248 AD2d 873, 670 NYS2d 920 (3d Dept 1998) (lung 
cancer); Gentile v Continental American Life Ins. Co., 215 AD2d 626, 
628 NYS2d 1388 (2d Dept 1995) (major mental illness); Meagher v Execu- 
tive Life Ins. Co. of New York, 200 AD2d 720, 607 NYS2d 361 (2d Dept 
1994) (intestinal tumor); North Atlantic Life Ins. Co. of America v Katz, 
163 AD2d 283, 557 NYS2d 150 (2d Dept 1990) (recurrence of lymphoma); 
Aguilar v U.S. Life Ins. Co. in the City of New York, 162 AD2d 209, 556 
NYS2d 584 (1st Dept 1990) (psychiatric disorder); Shabashev v New 
York Life Ins. Co., 150 AD2d 673, 541 NYS2d 545 (2d Dept 1989) (heart 
condition and prior hospitalizations); Kulikowski v Roslyn Sav. Bank, 
121 AD2d 6038, 503 NYS2d 863 (2d Dept 1986) (Ehlers-Danlos Syn- 
drome); Courtney v Dollar Sav. Bank of City of New York, 54 AD2d 868, 
388 NYS2d 593 (1st Dept 1976) (high blood pressure); Horton v 
Prudential Ins. Co. of America, 46 AD2d 456, 363 NYS2d 130 (3d Dept 
1975) (prior hospitalization); Kuritzky v National Cas. Co., 261 App Div 
1083, 27 NYS2d 5 (2d Dept 1941) (thyroid gland operation); Greene v 
United Mut. Life Ins. Co., 38 Misc2d 728, 238 NYS2d 809 (Sup 1963), 
affd, 23 AD2d 720, 258 NYS2d 323 (1st Dept 1965) (syphilis); see McGarr 
v Guardian Life Ins. Co. of America, 19 AD3d 254, 799 NYS2d 19 (1st 
Dept 2005) (prior medical treatment). 


Whether an ailment is trivial or serious is related to materiality 
and will generally be a question for the court, Equitable Life Assur. Soc. 
of U.S. v Milman, 291 NY 90, 50 NE2d 553 (1943) (cold, constipation, 
trivial); Geer v Union Mut. Life Ins. Co., 273 NY 261, 7 NE2d 125 
(1937) (para-typhoid, serious); Jenkins v John Hancock Mut. Life Ins. 
Co., 257 NY 289, 178 NE 9 (1931) (discharge from ears, serious), al- 
though it may constitute a question for the jury, see Boos v World Mut. 
Life Ins. Co., 64 NY 236 (1876) (sunstroke); see Annot: 28 ALR3d 1255. 


With respect to fire insurance, representations that the buildings 


were of brick construction, Colin v Hamilton Fire Ins. Co. of City of 
New York, 251 NY 312, 167 NE 454 (1929), and representations as to 
the amount of other insurance carried on the buildings, Armour v Trans- 


542 


CoNTRACTS PJI 4:75 


atlantic Fire Ins. Co. of Hamburg, Germany, 90 NY 450 (1882), have 
been held material as a matter of law. 


With respect to commercial property liability insurance, representa- 
tions concerning the extent of prior insurance claims were material as a 
matter of law, Philadelphia Indem. Ins. Co. v Mendon Ponds Tennis 
Club, Inc., 259 AD2d 957, 687 NYS2d 511 (4th Dept 1999). With respect 
to disability insurance, misrepresentations as to earned income were 
material as a matter of law, Naghavi v New York Life Ins. Co., 260 
AD2d 252, 688 NYS2d 530 (1st Dept 1999). However, with respect to 
general liability insurance, the conclusory statements by the insurer’s 
underwriter, unsupported by documentary evidence, that it would not 
have issued the policy if it knew that the premises included a basement 
apartment were insufficient to establish materiality as a matter of law, 
Parmar v Hermitage Ins. Co., 21 AD3d 538, 800 NYS2d 726 (2d Dept 
2005). 


Falsity 


Insurance Law § 3105(a) provides that “A misrepresentation is a 
false representation, and the facts misrepresented are those facts which 
make the representation false.” In evaluating whether answers to ques- 
tions on insurance applications are misstatements, the questions posed 
must be so plain and intelligible that any applicant can readily 
comprehend them and any ambiguities will be construed in favor of the 
insured, Fanger v Manhattan Life Ins. Co. of New York, N.Y., 273 AD2d 
438, 709 NYS2d 622 (2d Dept 2000); Nadel v Manhattan Life Ins. Co., 
211 AD2d 900, 621 NYS2d 180 (3d Dept 1995). An answer to an ambigu- 
ous question cannot be the basis of a claim of misrepresentation where 
a reasonable person in the insured’s position could have rationally 
interpreted the question as the insured did, Fanger vy Manhattan Life 
Ins. Co. of New York, N.Y., supra; see Joseph v Interboro Ins. Co., 144 
AD3d 1105, 42 NYS3d 316 (2d Dept 2016). However, an insured who 
has admitted that he did not read the insurance application cannot rely 
on a claim that a question on the application was ambiguous, Joseph v 
Interboro Ins. Co., supra. There was no misrepresentation where, in re- 
sponse to a question asking whether the applicant had ever been treated 
for any other disorder, injury or impairment, the insured failed to dis- 
close that he had been in psychiatric treatment for mild obsessive- 
compulsive disorder, where the question was contained in a part deal- 
ing with physical disorders, Fanger v Manhattan Life Ins. Co. of New 
York, N.Y., supra. The applicant does not guarantee the literal truth of 
his or her representation (as he or she would were it a warranty), Sommer 
v Guardian Life Ins. Co. of America, 281 NY 508, 24 NE2d 308 (1939). 


Although his or her answer is not strictly true, if the applicant 
answered the question as it was reasonably to be understood, falsity 
has not been shown, Geer v Union Mut. Life Ins. Co., 273 NY 261, 7 
NE2d 125 (1937); see Eastern Dist. Piece Dye Works v Travelers’ Ins. 
Co., 234 NY 441, 1388 NE 401 (1923); Higbie v Guardian Mut. Life Ins. 
Co., 53 NY 603 (1873); Fratello v Savings Banks Life Ins. Fund, 186 
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AD2d 1061, 588 NYS2d 488 (4th Dept 1992) (no material misrepresen- 
tation of fact where applicant did not report asymptomatic left bundle 
branch blockage as “heart trouble”); Dave’s Ice Cream Cakes, Inc. v 
William Penn Life Ins. Co. of New York, 170 AD2d 1026, 566 NYS2d 
170 (4th Dept 1991) (plaintiff did not knowingly misrepresent material 
fact by answering negatively a question regarding the use of “habit 
forming drugs,” which term was not defined); Botway v American Intern. 
Assur. Co. of New York, 151 AD2d 288, 543 NYS2d 651 (1st Dept 1989) 
Gury question whether insured should have understood the terms 
“impairment”, “illness” and “other serious disorder” to include drug ad- 
diction); see also Garcia v American General Life Ins. Co. of New York, 
264 AD2d 808, 695 NYS2d 420 (2d Dept 1999) (no misrepresentation 
where, in response to an ambiguous question, plaintiff did not include 
sick days actually recorded as vacation days). Thus, a question concern- 
ing prior medical treatment will not be construed to call for information 
that the applicant could not be expected to remember, and, therefore, 
an answer that excluded treatment for trivial ailments such as consti- 
pation or a cold is not false, Geer v Union Mut. Life Ins. Co., supra; 
Jenkins v John Hancock Mut. Life Ins. Co., 257 NY 289, 178 NE 9 
(1931). 


Knowledge of falsity (intent to deceive) on the part of the insured is 
not required by Insurance Law § 3105. A material misrepresentation 
constitutes a defense although innocently made, Massachusetts Mutual 
Life Insurance Company v Tate, 42 NY2d 1046, 399 NYS2d 211, 369 
NE2d 767 (1977)), rev’g for reasons in AD dissenting opinion, 56 AD2d 
173, 391 NYS2d 667 (2d Dept 1977); Sommer v Guardian Life Ins. Co. 
of America, 281 NY 508, 24 NE2d 308 (1939); Geer v Union Mut. Life 
Ins. Co., 273 NY 261, 7 NE2d 125 (1937); Eastern Dist. Piece Dye Works 
v Travelers’ Ins. Co., 234 NY 441, 1388 NE 401 (1923); Armour v Trans- 
atlantic Fire Ins. Co. of Hamburg, Germany, 90 NY 450 (1882); 128 
Hester LLC v New York Marine and General Ins. Co., 126 AD3d 447, 5 
NYS3d 69 (1st Dept 2015); Process Plants Corp. v Beneficial National 
Life Ins. Co., 53 AD2d 214, 385 NYS2d 308 (1st Dept 1976), affd, 42 
NY2d 928, 397 NYS2d 1007, 366 NE2d 1361 (1977); Precision Auto 
Accessories, Inc. v Utica First Ins. Co., 52 AD3d 1198, 859 NYS2d 799 
(4th Dept 2008); Tannenbaum v Provident Mut. Life Ins. Co. of Phila- 
delphia, 53 AD2d 86, 386 NYS2d 409 (1st Dept 1976), aff'd, 41 NY2d 
1087, 396 NYS2d 351, 364 NE2d 1122 (1977); Curanovic v New York 
Cent. Mut. Fire Ins. Co., 307 AD2d 435, 762 NYS2d 148 (3d Dept 20083); 
Meagher v Executive Life Ins. Co. of New York, 200 AD2d 720, 607 
NYS2d 361 (2d Dept 1994); Kulikowski v Roslyn Sav. Bank, 121 AD2d 
603, 503 NYS2d 863 (2d Dept 1986); Barrett v State Mut. Life Assur. 
Co., 49 AD2d 856, 373 NYS2d 1000 (1st Dept 1975); Boyar v Travelers 
Ins. Co., 368 F2d 784 (2d Cir 1966); see Annot: 26 ALR3d 6. Thus, an 
insurance policy may be avoided for the insured’s misrepresentation 
even if the insured was incompetent when the representation was made, 
Prudential Ins. Co. of America v Drucker, 244 App Div 41, 278 NYS 191 
(1st Dept 1935). Knowledge of falsity is, however, clearly an element 
when the defense is fraud rather than misrepresentation, see infra this 
Comment and Boyar v Travelers Ins. Co., 368 F2d 784 (2d Cir 1966). 
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Whether the insured had a specific ailment which in his or her ap- 
plication the insured denied having is generally a question for the jury, 
Tolar v Metropolitan Life Ins. Co., 297 NY 441, 80 NE2d 53 (1948); 
Langer v Metropolitan Life Ins. Co., 290 NY 601, 48 NE2d 706 (1943); 
Eastern Dist. Piece Dye Works v Travelers’ Ins. Co., 234 NY 441, 138 
NE 401 (1923), but is for the court when the evidence is undisputed, 
Geer v Union Mut. Life Ins. Co., 273 NY 261, 7 NE2d 125 (1937); Shaba- 
shev v New York Life Ins. Co., 150 AD2d 673, 541 NYS2d 545 (2d Dept 
1989); Myers v Equitable Life Assur. Soc. of U. S., 60 AD2d 942, 401 
NYS2d 325 (38d Dept 1978); Giuliani v Metropolitan Life Ins. Co., 269 
App Div 376, 56 NYS2d 475 (4th Dept 1945). But when the misrepre- 
sentation concerns prior treatment, the insurer proves falsity when it 
shows that treatment occurred, and nothing in Insurance Law § 3105(d), 
which concerns materiality only, alters that rule or requires the insurer 
to show that the applicant in fact had the disease for which he or she 
was treated, Tolar v Metropolitan Life Ins. Co., supra; Ketchum & Co. v 
State Mut. Life Assur. Co. of Worcester, Mass., 162 F2d 977 (2d Cir 
1947). 


Reliance 


Reliance may in some cases be a question for the jury, Kantor v 
Nationwide Life Ins. Co., 16 AD2d 701, 227 NYS2d 7038 (2d Dept 1962); 
see American Surety Co. of New York v Patriotic Assur. Co., 242 NY 54, 
150 NE 599 (1926), as where the insurer is chargeable with notice of 
the true facts, see Cherkes v Postal Life Ins. Co., 285 App Div 514, 138 
NYS2d 788 (1st Dept 1955), aff'd, 309 NY 964, 182 NE2d 328 (1956). 
The cases will, however, be few in which the issue need be charged for 
the insurer is not chargeable with notice from the application itself un- 
less the statements in the application are “sufficiently indicative of 
something more to be tantamount to notice of the unrevealed,” and 
negligence on the part of the insurer does not counteract the insured’s 
fraud, Cherkes v Postal Life Ins. Co. supra (insurer is not chargeable 
with knowledge of the examining doctor, not disclosed in the medical 
report, which the doctor acquired in his or her capacity as insured’s 
personal physician); see Kantor v Nationwide Life Ins. Co., supra. Where 
the application is attached to the policy as required by Insurance Law 
§ 3204 so that the insured has the opportunity to read it and correct er- 
rors in it, the insurer is not chargeable with (or estopped by) knowledge 
of its own agent, Minsker v John Hancock Mut. Life Ins. Co., 254 NY 
333, 173 NE 4 (1930); Wageman v Metropolitan Life Ins. Co., 24 AD2d 
67, 263 NYS2d 915 (1st Dept 1965), affd, 18 NY2d 777, 274 NYS2d 908, 
221 NE2d 566 (1966); Reznikoff v Equitable Life Assur. Soc. of U.S., 
267 App Div 785, 45 NYS2d 650 (2d Dept 1943), affd, 294 NY 935, 63 
NE2d 121 (1945); Grubiak v John Hancock Mut. Life Ins. Co., 212 App 
Div 126, 208 NYS 279 (2d Dept 1925); see Boyd v Allstate Life Ins. Co. 
of New York, 267 AD2d 1038, 700 NYS2d 332 (4th Dept 1999). 


Where the insurer’s agent fills out the application but the applicant 
signs it, the agent is considered the agent of the insured, not the agent 
of the insurer, Bloom v Mutual of Omaha Ins. Co., 161 AD2d 1047, 557 
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NYS2d 614 (3d Dept 1990). An insurance broker is generally considered 
to be an agent of the insured, Precision Auto Accessories, Inc. v Utica 
First Ins. Co., 52 AD3d 1198, 859 NYS2d 799 (4th Dept 2008); Rendeiro 
v State-Wide Ins. Co., 8 AD3d 253, 777 NYS2d 323 (2d Dept 2004). 
However, a broker will be considered to be an agent of the insurer 
where there is evidence of action on the insurer’s part or evidence from 
which a general authority to represent the insurer may be inferred, 
Precision Auto Accessories, Inc. v Utica First Ins. Co., supra; Rendeiro v 
State-Wide Ins. Co., supra. An insurance broker’s failure to accurately 
disclose plaintiffs prior loss history is a material misrepresentation as a 
matter of law, Soho Generation of New York, Inc. v Tri-City Ins. 
Brokers, Inc., 256 AD2d 229, 683 NYS2d 31 (1st Dept 1998). Further- 
more, the insurer is entitled to rely upon the insured’s statements in 
the application, is under no duty to inquire further, and cannot be 
charged with knowledge of what inquiry would have revealed unless the 
insured’s statements are “sufficiently indicative of something more” to 
require further inquiry by the insurer, Cherkes v Postal Life Ins. Co., 
285 App Div 514, 1388 NYS2d 788 (1st Dept 1955), affd, 309 NY 964, 
1382 NE2d 328 (1956); see Colin v Hamilton Fire Ins. Co. of City of New 
York, 251 NY 312, 167 NE 454 (1929); American Surety Co. of New 
York v Patriotic Assur. Co., 242 NY 54, 150 NE 599 (1926); Kantor v 
Nationwide Life Ins. Co., 16 AD2d 701, 227 NYS2d 703 (2d Dept 1962); 
Metropolitan Life Ins. Co. v Blum, 7 AD2d 488, 184 NYS2d 455 (1st 
Dept 1959), aff'd, 9 NY2d 954, 217 NYS2d 225, 176 NE2d 202 (1961); 
Kroski v Long Island Sav. Bank FSB, 261 AD2d 136, 689 NYS2d 92 (1st 
Dept 1999); Zeldman v Mutual Life Ins. Co. of N.Y., 269 App Div 53, 53 
NYS2d 792 (1st Dept 1945). The insurer does not lose its right to avoid 
the policy by reason of having made an investigation unless the 
investigation uncovers the falsity of the representation or reveals facts 
that would reasonably place it under a duty to make further inquiry, 
Greene v United Mut. Life Ins. Co., 38 Misc2d 728, 238 NYS2d 809 
(Sup 1963), aff'd, 23 AD2d 720, 258 NYS2d 323 (1st Dept 1965). 


Reliance will not be found where the policy itself negates any claim 
of reasonable reliance by the insurer, as where the policy states that 
the insurer relied on the statements and declarations in the application 
for coverage and the allegedly false financial statements were not 


contained in the application, National Union Fire Ins. Co. of Pittsburgh, 
PA v Xerox Corp., 25 AD3d 309, 807 NYS2d 344 (1st Dept 2006). 


Miscellaneous Considerations 


Where an insurer offered minimum coverage under a group ac- 
cident and health policy regardless of past medical history, the insured 
is entitled as a matter of law to partial judgment for minimum coverage 
benefits notwithstanding the fact that in applying for broader coverage 
under the policy, the insured may have misrepresented his or her medi- 
cal history, Vander Veer v Continental Cas. Co., 30 AD2d 506, 294 
NYS2d 353 (3d Dept 1968), mod, 24 NY2d 986, 302 NYS2d 817, 250 
NE2d 226 (1969). 
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A rescission by notice based on fraudulent inducement does not 
have retroactive effect, absent a judicial determination to that effect, 
Kiss Const. NY, Inc. v Rutgers Cas. Ins. Co., 61 AD3d 412, 877 NYS2d 
253 (1st Dept 2009); Federal Ins. Co. v Kozlowski, 18 AD3d 33, 792 
NYS2d 397 (1st Dept 2005) (insurer cannot suspend obligations that 
have accrued under the policy by rescission by notice, absent court 
order). As to any claim of obligation under the policy not yet incurred, a 
rescission by notice is prospectively effective because the rescission oc- 
curs not when the judgment is obtained in the action for rescission but 
when the election to rescind was made known, id; see McNaught v 
Equitable Life Assur. Society of United States, 136 App Div 774, 121 
NYS 447 (2d Dept 1910) (insurer’s rescission of life insurance policy ef- 
fective where there had been no change in parties’ position since 
contract entered into). Recission renders an insurance policy void ab 
initio while cancellation leaves the policy in full force until the effective 
date of the cancellation, Stein v Security Mut. Ins. Co., 38 AD3d 977, 
832 NYS2d 679 (3d Dept 2007). 


Rescission claims based on material misrepresentation are equita- 
ble in nature and therefore are tried by the court, Mercantile & General 
Reinsurance Co., ple v Colonial Assur. Co., 82 NY2d 248, 604 NYS2d 
492, 624 NE2d 629 (1993) (counterclaim for rescission based on mate- 
rial misrepresentation in breach of contract action is equitable, and 
therefore jury verdict is merely advisory on that issue). 


An insurer’s rescission of a policy for material misrepresentations 
in the insured’s underwriting submissions as to the activities for which 
coverage would be provided is effective against the “additional insureds” 
identified in the policy as well against the insured itself, Admiral Ins. 
Co. v Joy Contractors, Inc., 19 NY3d 448, 948 NYS2d 862, 972 NE2d 
103 (2012). To the extent that Lufthansa Cargo, AG v New York Marine 
and General Ins. Co., 40 AD8d 444, 8834 NYS2d 659 (1st Dept 2007), 
and BMW Financial Services NA, Inc. v Hassan, 273 AD2d 428, 710 
NYS2d 607 (2d Dept 2000), are inconsistent with this principle, their 
holdings were disapproved in Admiral Ins. Co. v Joy Contractors, Inc., 
supra. The principle delineated in Admiral Ins. Co. does not apply where 
the insurer’s obligation to an innocent co-insured is “separate and 
distinct” from the obligation to the insured and there is no claim by the 
insurer that the policy was void ab initio by virtue of material 
misrepresentations, Morgan v Greater New York Taxpayers Mut. Ins. 
Ass’n, 305 NY 248, 112 NE2d 273 (1953); see Admiral Ins. Co. v Joy 
Contractors, Inc., supra; see also Greaves v Public Service Mut. Ins. 
Co., 5 NY2d 120, 181 NYS2d 489, 155 NE2d 390 (1959). 


Fraud 


As noted earlier, knowledge of falsity (intent to deceive) on the part 
of the insured is not required by Insurance Law § 3105. Therefore, 
except as to marine insurance, an applicant for insurance is under no 
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obligation to disclose facts about which the insurer has not inquired. 
However, the “no duty to disclose” principle does not apply in cases of 
fraudulent concealment. Thus, an insurance policy may be voided by 
the insurer where the insured deliberately and with intent to mislead 
withholds a fact that the insured knows is material and knows should 
be revealed, Stecker v American Home Fire Assur. Co., 299 NY 1, 84 
NE2d 797 (1949); Sebring v Fidelity-Phenix Fire Ins. Co. of New York, 
255 NY 382, 174 NE 761 (1931); Gates v Madison County Mut. Ins. Co., 
5 NY 469 (1851); Sun Ins. Co. of New York v Hercules Securities 
Unlimited, Inc., 195 AD2d 24, 605 NYS2d 767 (2d Dept 1993); Boyd v 
Otsego Mut. Fire Ins. Co., 125 AD2d 977, 510 NYS2d 371 (4th Dept 
1986); Lighton v Madison-Onondaga Mut. Fire Ins. Co., 106 AD2d 892, 
483 NYS2d 515 (4th Dept 1984); Orent v Equitable Life Assur. Soc. of 
U.S., 268 App Div 299, 51 NYS2d 115 (2d Dept 1944). In order to consti- 
tute fraud, there must be a willful intent to defraud and not a mere 
mistake or oversight, DiDonna v State Farm Mut. Auto. Ins. Co., 259 
AD2d 727, 687 NYS2d 175 (2d Dept 1999); Sun Ins. Co. of New York v 
Hercules Securities Unlimited, Inc., supra. Deliberate intent to deceive 
is likewise an element of the case when a false statement has been 
made in connection with the surrender of one policy and the issuance of 
a new one. If the false statement was innocently made the new policy 
can be cancelled only if the old one is reinstated; if the false statement 
was made with intent to deceive, the new policy can be cancelled without 
reinstatement of the old upon repayment of premiums only, Boyar v 
Travelers Ins. Co., 368 F2d 784 (2d Cir 1966). 


Burden of Proof 


The burden of proof as to misrepresentation is on the insurer, Sommer 
v Guardian Life Ins. Co. of America, 281 NY 508, 24 NE2d 308 (1939); 
Lampke v Metropolitan Life Ins. Co., 279 NY 157, 18 NE2d 14 (1938); 
Keck v Metropolitan Life Ins. Co., 238 App Div 538, 264 NYS 892 (4th 
Dept 1933), aff'd, 264 NY 422, 191 NE 495 (1934); Van Nevius v 
Preferred Mut. Ins. Co., 280 AD2d 947, 721 NYS2d 210 (4th Dept 2001); 
Hirsch v New York Life Ins. Co., 267 App Div 404, 45 NYS2d 892 (1st 
Dept 1944); Armand v Metropolitan Life Ins. Co., 134 Misc 357, 235 
NYS 726 (AppT 1929), affd without opinion, 228 App Div 625, 238 NYS 
786 (1st Dept 1929). Unless misrepresentation is the only issue going to 
the jury, the burden of proof may be on plaintiff on some issues and on 
defendant on others; in such a case the first paragraph of PJI 1:60 
rather than PJI 1:23 should be used in charging burden of proof. 


As to waiver, see PJI 4:79. For additional discussion of the rules of 
law governing misrepresentation generally, see PJI 3:20. 
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(2) BREACH OF WARRANTY 


PJI 4:76. Contracts—Insurance—Defenses—Breach of 
Warranty 


This is an action brought by AB to recover on 
a policy of insurance issued to (him, her, it) by CD. 
AB filed a claim with CD for a (loss caused by a 
theft of inventory) occurring on /state date/. CD 
rejected the claim on the ground that, although 
the insurance policy covered theft, AB breached 
the warranty in the policy requiring that, as a 
condition of coverage (/here state the warranty provi- 
sion, such as:—/ “all showcases and safes containing 
stock be locked and keys removed therefrom, other 
than during the process of items being removed by 
a responsible person.”) 


A breach of warranty will not defeat recovery 
on the policy unless the breach materially in- 
creases the risk of loss, damage or injury within 
the coverage of the policy. The two questions for 
you to decide, therefore, are (1) was there a breach 
of warranty, and (2) if there was, did that breach 
materially increase the risk. CD has the burden of 
proof on both questions. 


On the question of whether there was a breach 
of warranty, AB claims (/here set forth AB’s conten- 
tions, such as: —/; although the combination lock 
was not reset the safes were locked with a key, at 
the time of the theft AB or AB’s employees were 
removing or replacing goods from one of the safes.) 
CD claims (/here set forth CD’s contentions, such as:—] 
that AB’s practice of locking the safes only with a 
key and not with the combination lock failed to 
comply with the warranty, that the goods were not 
in the process of being removed or replaced dur- 
ing the theft.) 


If you find that the warranty was not breached, 
you will find for AB. If you find that the warranty 
was breached, you must then decide whether the 
breach materially, that is, significantly, increased 
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the risk of loss. If you find that there was a breach 
and that it materially increased the risk, you will 
find for CD. If you find that there was no breach, 
or that although there was a breach it did not 
materially increase the risk, you will find for AB. 


Comment 


The illustrative fact pattern used in the pattern charge is based on 
Piraeus Jewelry, Inc. v Interested Underwriters at Lloyd’s, 246 AD2d 
386, 667 NYS2d 721 (1st Dept 1998); see Continental Ins. Co. v RLI Ins. 
Co., 161 AD2d 385, 555 NYS2d 325 (1st Dept 1990); Insurance Law 
§ 3106. The charge assumes the existence of a warranty. Generally as to 
breach of a warranty contained in an insurance policy, see 6 Couch, 
Insurance (3rd Ed) Chap 94. As to representations, see PJI 4:75. 


The burden of proof is on the insurer to establish (1) the existence 
of a warranty, (2) breach of the warranty and (3) that the breach materi- 
ally increased the risk, Murray v New York Life Ins. Co., 85 NY 236, 15 
Abb Pr NS 371 (1881); Jones v Brooklyn Life Ins. Co., 61 NY 79 (1874); 
L. Black Co. v London Guarantee & Accident Co., 190 App Div 218, 180 
NYS 74 (4th Dept 1919), aff'd, 232 NY 535, 134 NE 561 (1921); Arbuckle 
v (American) Lumbermens Mut. Cas. Co. of Ill., 129 F2d 791 (2d Cir 
1942). Note, however, that dictum in the Arbuckle case states that if 
the policy expressly makes compliance with the warranty a condition 
precedent to the bringing of suit the burden is on the insured. Unless 
breach of warranty is the only issue going to the jury, the burden of 
proof may be on plaintiff on some issues and on defendant on others; in 
such a case the first paragraph of PJI 1:60 rather than PJI 1:23 should 
be used in charging the meaning of burden of proof. 


Existence of a Warranty 


Insurance Law § 3106, which applies to all policies except marine 
insurance, defines “warranty” to mean a provision “which has the effect 
of requiring, as a condition precedent of the taking effect of such contract 
or as a condition precedent of the insurer’s liability thereunder, the ex- 
istence of a fact which tends to diminish, or the non-existence of a fact 
which tends to increase, the risk of occurrence of any loss, damage or 
injury within the coverage of the contract.” Section 3106 makes clear 
that “risk” includes “both physical and moral hazards”. Subdivision (c) 
excepts from the scope of the section marine insurance against the 
perils of navigation, transit or transportation (as to which see Kron v 
Hanover Fire Ins. Co., 20 AD2d 670, 246 NYS2d 848 (2d Dept 1964), 
affd, 15 NY2d 521, 254 NYS2d 119, 202 NE2d 563 (1964)) and makes 
clear that it does not “affect any provision in an insurance contract 
requiring notice, proof or other conduct of the insured after the occur- 
rence of loss, damage or injury.” Except as to marine insurance, 
therefore, a warranty is part of the insurance contract itself, either as 
an express provision in the policy or by explicit incorporation by refer- 
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ence, Vilas v New York Cent. Ins. Co., 72 NY 590 (1878); First Nat. 
Bank of Balston Spa v Insurance Co. of North America, 50 NY 45 (1872); 
and see Insurance Law § 3204. 


Examples of warranties include: a provision stating that the policy 
will go into force only if the applicant has not consulted or been treated 
by any physician since his medical examination, Glickman v New York 
Life Ins. Co., 291 NY 45, 50 NE2d 538 (1943), a provision requiring a 
private watchman to be on duty, Shuster v National Surety Co., 256 NY 
150, 175 NE 655 (1931), a provision warranting that no vicious horse 
will be used, Joseph Gordon, Inc., v Massachusetts Bonding & Ins. Co., 
229 NY 424, 128 NE 204 (1920), a provision requiring insured’s security 
system to be “fully operational,” Triple Diamond Cafe, Inc. v Those 
Certain Underwriters at Lloyd’s London, 124 AD3d 763, 3 NYS3d 46 
(2d Dept 2015), a provision stating that the “insured premises, includ- 
ing but not limited to all buildings, structures and parking lots,” are in 
compliance with all applicable safety codes, see Antoine v New York, 56 
AD3d 583, 868 NYS2d 688 (2d Dept 2008), a provision requiring all 
showcases and safes to be kept locked, Piraeus Jewelry, Inc. v Interested 
Underwriters at Lloyd’s, 246 AD2d 386, 667 NYS2d 721 (1st Dept 1998), 
and a provision requiring an armored van to be occupied by an armed 
guard locked inside whenever any insured property was left inside dur- 
ing delivery operations, M. Fabrikant & Sons, Inc. v Overton & Co. 
Customs Brokers, Inc., 209 AD2d 206, 618 NYS2d 294 (1st Dept 1994); 
see Star City Sportswear, Inc. v Yasuda Fire & Marine Ins. Co. of 
America, 1 AD3d 58, 765 NYS2d 854 (1st Dept 2003), aff'd, 2 NY3d 789, 
781 NYS2d 255, 814 NE2d 425 (2004). 


Record keeping clauses, which are directed at facilitating accurate 
calculations of claims, not at lessening the risk of loss of the items 
insured, are not warranties within the meaning of Insurance Law 
§ 3106, 6247 Atlas Corp. v Marine Ins. Co., Ltd., 923 F Supp 523 (SDNY 
1996), affd, 104 F3d 352 (2d Cir 1996). Thus, a records-keeping provi- 
sion of a jeweler’s block policy was not a warranty within the meaning 
of the statute, Coin Roberto, Inc. v Reliance Ins. Co., 281 AD2d 319, 722 
NYS2d 497 (1st Dept 2001). 


To be distinguished from warranties are provisions limiting cover- 
age by excluding all but a stated risk, for example, an increase of risk 
clause, see Insurance Law § 3404, lines 31 and 32, considered in PJI 
4:48; or by excluding a specific risk, for example, a provision stating 
that death in any species of aircraft is a risk not assumed, Metropolitan 
Life Ins. Co. v Conway, 252 NY 449, 169 NE 642 (1930), or by limiting 
liability to losses occurring at definitely designated premises, Erie v 
Continental Cas. Co., 268 App Div 603, 52 NYS2d 627 (4th Dept 1944), 
affd, 295 NY 956, 68 NE2d 48 (1946). Although similar in many respects 
to a breach of warranty, an exclusion differs in some respects. Thus, 
while a breach of warranty can be waived, waiver cannot create cover- 
age of a risk that has been excluded, Draper v Oswego Fire Relief Ass’n, 
190 NY 12, 82 NE 755 (1907). Moreover, while it has been held that a 
breach of warranty voids the policy and it is not again revived by 
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termination of the breach, Mead v Northwestern Ins. Co., 7 NY 530 
(1852); 6 Couch on Insurance § 83.23; 69 NYJur2d Insurance § 11438, it 
is clear that the breach of a condition limiting coverage simply suspends 
coverage during continuation of the breach, Filardo v National Union 
Fire Ins. Co., 224 App Div 136, 229 NYS 682 (4th Dept 1928); see Gates 
v Madison County Mut. Ins. Co., 5 NY 469 (1851); Annot: 44 ALR2d 
1048. 


Where the existence of a warranty involves questions of fact, it is 
for the jury to decide, Continental Ins. Co. v RLI Ins. Co., 161 AD2d 
385, 555 NYS2d 325 (1st Dept 1990); see Dwight v Germania Life Ins. 
Co., 103 NY 341, 8 NE 654 (1886), but otherwise is a question of law for 
the court, Star City Sportswear, Inc. v Yasuda Fire & Marine Ins. Co. of 
America, 1 AD3d 58, 765 NYS2d 854 (1st Dept 2003), aff'd, 2 NY3d 789, 
781 NYS2d 255, 814 NE2d 425 (2004). Whether a warranty exists 
depends upon the intent of the parties and the sense of the words used, 
as commonly understood, Ripley v Aetna Ins. Co., 30 NY 1386 (1864); 
O’Niel v Buffalo Fire Ins. Co., 3 NY 122 (1849); see Howell v John 
Hancock Mut. Life Ins. Co. of Boston, Mass., 286 NY 179, 36 NE2d 102 
(1941). If the policy construed as a whole shows that no warranty was 
intended, none will be found despite its use of the term “warranty”, 
Fitch v American Popular Life Ins. Co., 59 NY 557 (1875); see Stecker v 
American Home Fire Assur. Co., 299 NY 1, 84 NE2d 797 (1949). Parol 
or extrinsic evidence is not admissible, however, to vary or modify a 
warranty contained in the policy, Kwiatkowski v Brotherhood of Am. 
Yeomen, 243 NY 394, 153 NE 847 (1926); Satz v Massachusetts Bonding 
& Ins. Co., 243 NY 385, 153 NE 844 (1926), or to create an ambiguity, 
Triple Diamond Cafe, Inc. v Those Certain Underwriters at Lloyd’s 
London, 124 AD3d 763, 3 NYS3d 46 (2d Dept 2015), although it appears 
to be admissible to explain an ambiguity in the language used, Arbuckle 
v (American) Lumbermens Mut. Cas. Co. of Ill., 129 F2d 791 (2d Cir 
1942); see Ripley v Aetna Ins. Co., supra. Since the policy is prepared 
by the insurer its provisions will be construed liberally in favor of the 
insured and strictly against the insurer, Foley v Royal Arcanum, 151 
NY 196, 45 NE 456 (1896). A warranty that a dwelling will continue to 
be used as such will not, therefore, be found simply because the policy 
describes the insured premises as a dwelling, Woodruff v Imperial Fire 
Ins. Co., 83 NY 133 (1886); Smith v Mechanics’ & Traders’ Fire Ins. Co., 
32 NY 399, 29 How Pr 384 (1865); O’Niel v Buffalo Fire Ins. Co., supra, 
nor will insured’s unresponsive answer to the insurer’s inquiry consti- 
tute a warranty, Linzee v Frankfort General Ins. Co. of Frankfort-on- 
the-Main, Germany, 162 App Div 282, 147 NYS 606 (2d Dept 1914); 
Shuster v National Surety Co., 256 NY 150, 175 NE 655 (1931). 


Breach 


Breach will generally be a question of fact, since interpretation of 
the language of the contract is generally a question of law for the court, 
Dwight v Germania Life Ins. Co., 103 NY 341, 8 NE 654 (1886); see 
Star City Sportswear, Inc. v Yasuda Fire & Marine Ins. Co. of America, 
1 AD3d 58, 765 NYS2d 854 (1st Dept 2003), aff'd, 2 NY3d 789, 781 
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NYS2d 255, 814 NE2d 425 (2004). While the language of an insurance 
policy is to be given the meaning that an average person of ordinary 
intelligence would attach to it, there may, however, be cases in which 
the meaning of words or phrases used in the policy must be left to the 
jury, see Comment to PJI 4:47; see also Continental Ins. Co. v RLI Ins. 
Co., 161 AD2d 385, 555 NYS2d 325 (1st Dept 1990) (whether or not 
there was a breach presented a jury question); Arbuckle v (American) 
Lumbermens Mut. Cas. Co. of Ill., 129 F2d 791 (2d Cir 1942) (up to jury 
to decide meaning of “vicinity” and “principally”). 


Intent or good faith of the insured is immaterial, provided there is 
a breach which increased the risk, Clemans v Supreme Assembly Royal 
Soc. Good Fellows, 131 NY 485, 30 NE 496 (1892). Thus, it is of no con- 
sequence that the insured did not know of the warranty against other 
insurance contained in his policy, Allen v German Amer. Ins. Co. of 
New York, 123 NY 6, 25 NE 309 (1890), or that the insured’s agent 
failed to disclose to the insurer information that the insured knew to be 
material, Armour v Transatlantic Fire Ins. Co. of Hamburg, Germany, 
90 NY 450 (1882), or that the insured had neither knowledge of nor 
control over the occurrence constituting the breach, see Grady v Concor- 
dia Fire Ins. Co. of Milwaukee, 267 NY 177, 196 NE 16 (1935), unless 
the policy expressly makes knowledge of or control by the insured an el- 
ement, see Comment to PJI 4:48. 


Materiality 


Materiality was not an element of a breach of warranty defense at 
common law, Eastern Dist. Piece Dye Works v Travelers’ Ins. Co., 234 
NY 441, 188 NE 401 (1923); Le Roy v Market Fire Ins. Co., 39 NY 90 
(1868), although it was an element of the defense of misrepresentation, 
id. In 1906, the Insurance Law was amended by adding what became 
Section 58 of the Insurance Law of 1909. That section provided that as 
to life policies “all statements purporting to be made by the insured 
shall in the absence of fraud be deemed representations and not 
warranties.” The effect was to make materiality an element of the 
defense, unless fraud was shown, Eastern Dist. Piece Dye Works, Inc. v 
Travelers’ Ins. Co., supra. Subsequently, the Insurance Law was 
amended to extend it to accident and health and annuity as well as life 
contracts and to drop the words “in the absence of fraud.” Thus, Insur- 
ance Law § 3204(c) now provides that with respect to life, annuity, and 
accident or health insurance, “all statements made by, or by the author- 
ity of the applicant for the issuance, reinstatement or renewal of any 
such policy or contract shall be deemed representations and not 
warranties.” 


As to materiality, Insurance Law § 3106 explicitly provides that “a 
breach of warranty shall not avoid an insurance contract or defeat 
recovery thereunder unless such breach materially increases the risk of 
loss, damage or injury within the coverage of the contract.” The section 
further provides that with respect to insurance contracts that specify 
two or more distinctive kinds of loss, damage or injury which are within 
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its coverage, the effect of a breach of warranty is limited to the risk to 
which the warranty relates and the risk of which is materially increased, 
Insurance Law § 3106(b). Thus, the Insurance Law now makes clear 
that (1) with respect to life, accident and health, and annuity contracts, 
no statement by the insured can be a warranty, (although it should be 
noted that effectiveness of the policy may be made subject to a condition 
falling within the Insurance Law § 3106 definition of a warranty, as, for 
example, that the applicant not have consulted any physician since his 
or her last medical examination, Glickman v New York Life Ins. Co., 
291 NY 45, 50 NE2d 5388 (1948)), (2) fraud is no longer an element of 
the defense, and (3) the defense fails unless defendant proves that the 
“breach materially increased the risk,” Anjay Corp. v Those Certain 
Underwriters at Lloyd’s of London subscribing to Certificate Number 
HNO1IAAF4398, 33 AD3d 323, 822 NYS2d 249 (1st Dept 2006). Care 
must be taken to read prior case law in the light of the foregoing history. 


Materiality under § 3106 concerns increase of risk. Unlike § 3105 
relating to representations (see PJI 4:75), which makes a misrepresen- 
tation material if knowledge of the fact misrepresented would have led 
the insurer to refuse the risk, the test of materiality as to a warranty is 
objective rather than subjective. The question for determination by the 
jury is whether the risk to which the warranty relates was materially 
increased, Insurance Law § 3106(b). 


Unless the evidence regarding materiality is clear and substantially 
uncontradicted, the issue of materiality is a question of fact for the jury, 
Anjay Corp. v Those Certain Underwriters at Lloyd’s of London 
subscribing to Certificate Number HNO1AAF4393, 33 AD38d 323, 822 
NYS2d 249 (1st Dept 2006); Kramer v Berkshire Life Ins. Co., 228 
AD2d 169, 643 NYS2d 338 (1st Dept 1996); Continental Ins. Co. v RLI 
Ins. Co., 161 AD2d 385, 555 NYS2d 325 (1st Dept 1990); see Glickman v 
New York Life Ins. Co., 291 NY 45, 50 NE2d 538 (1943); Williams v 
People’s Fire Ins. Co., 57 NY 274 (1874); Solez v Commercial Travelers’ 
Mut. Accident Ass’n of America, 244 App Div 148, 278 NYS 549 (2d 
Dept 1935), affd, 270 NY 588, 1 NE2d 343 (1936); Graley v American 
Eagle Fire Ins. Co. of New York, 235 App Div 490, 257 NYS 566 (4th 
Dept 1932); Filardo v National Union Fire Ins. Co., 224 App Div 136, 
229 NYS 682 (4th Dept 1928); see also Star City Sportswear, Inc. v 
Yasuda Fire & Marine Ins. Co. of America, 1 AD3d 58, 765 NYS2d 854 
(1st Dept 2003), affd, 2 NY3d 789, 781 NYS2d 255, 814 NE2d 425 
(2004) (plaintiff-insured’s failure to provide specific type of security 
escort for truck shipment, as required by warranty to insurance policy, 
as a matter of law materially increased risk of loss by hijackers); 
Kernaghan v Great Southwest Fire Ins. Co., 37 AD2d 491, 326 NYS2d 
240 (3d Dept 1971) (issue for the court when the only deviation is a 
change in the companies providing primary insurance); U.S. Fire Ins. 
Co. v PKFinans Intern. Corp., 904 F2d 169 (2d Cir 1990) (amendment 
to loan agreement did not materially increase the risk as a matter of 
law). The insurer bears the burden of proof on the issue of the material- 
ity of the breach, Anjay Corp. v Those Certain Underwriters at Lloyd’s 
of London subscribing to Certificate Number HNO1IAAF43983, supra. 
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Mortgagee Clause 


A mortgagee is subject to any defense available against the 
mortgagor if there is no mortgagee clause in the policy, Nor-Shire 
Associates, Inc. v Commercial Union Ins. Co., 25 AD2d 868, 270 NYS2d 
38 (2d Dept 1966). A mortgagee clause, however, creates independent 
insurance of the mortgagee’s interest, Syracuse Sav. Bank v Yorkshire 
Ins. Co., 801 NY 4038, 94 NE2d 73 (1950); Goldstein v National Liberty 
Ins. Co. of America, 256 NY 26, 175 NE 359 (1931); First Federal Sav. 
& Loan Ass’n of Niagara County v Nichols, 33 AD2d 259, 306 NYS2d 
542 (4th Dept 1970), and the mortgagor’s breach of warranty is no bar 
to recovery by the mortgagee, Goldstein v National Liberty Ins. Co. of 
America, supra. 


As to waiver of a breach of warranty, see PJI 4:79. 
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(3) FamLurRE To GivE NOTICE 


PJI 4:77. Contracts—Insurance—Defenses—Failure to 
Give Notice 


As you know, CD issued an insurance policy to 
AB in which CD agreed to defend AB and to pay 
any damages if AB was sued and was required to 
pay damages because of (/describe coverage,—/ i.e. an 
automobile accident, an injury on AB’s property, 
etc.). The insurance policy also stated that in case 
of an (accident, injury on AB’s property) AB had to 
(/state policy requirement,—i.e. give CD immediate 
notice in writing of the accident or injury). The 
policy also stated that if it was not possible to give 
immediate notice to CD then AB had to give notice 
as soon as was reasonably possible. What that 
means is that under the insurance policy, AB had 
to give notice to CD within a reasonable time 
under all the circumstances. 


As you have heard, a person named EF has 
sued AB for damages. EF claims (he, she) was hurt 
(in an accident involving AB’s car, when (he, she) 
fell on AB’s property). CD has refused to defend 
AB or to pay any damages for AB because CD 
claims that AB did not give it notice of the (ac- 
cident, fall on AB’s property) within the time 
required under the insurance policy. In the lawsuit 
that is before you, AB wants me to order CD to 
defend (him, her) and to pay any damages that EF 
may win against AB. The question you must decide 
is whether AB has proved to you that (he, she) gave 
written notice of the (accident, fall on AB’s prop- 
erty) within a reasonable time under the 
circumstances. 


AB and CD agree that AB did not give written 
notice of the (accident, EF’s injury) until /state date] 
which was (/state elapsed time, as:—/ three months) 
after the accident, injury). AB claims that at the 
time of the (accident, injury) EF said that (he, she) 
had not been hurt and EF did not look as if (he, 
she) was hurt. AB also claims that it was not until 
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(/state time, as—] two months and twenty days) af- 
ter the (accident, injury) that AB learned that EF 
had been hurt. In addition, AB claims that (he, she) 
gave written notice of the (accident, injury) to CD 
(five days) after (he, she) learned that EF had been 
hurt. CD claims (/state contention, as:—/] AB should 
have known immediately that EF was hurt) and 
therefore that AB did not act reasonably under the 
circumstances in waiting for (two months and 
twenty five days) before giving written notice to 
CD. 


Your verdict will be given in the form of an- 
swers to certain questions, and the first question 
you must answer is “At the time of the accident, 
did AB make a reasonable effort to find out 
whether EF was hurt?” If your answer to this ques- 
tion is “No,” AB is not entitled to the relief re- 
quested in this lawsuit, and you will proceed no 
further in your deliberations. If your answer is 
“Yes,” you will proceed to the next question: “Did 
AB’s effort, at the time of the accident, to find out 
whether EF was hurt reveal information that 
would lead a reasonable person to conclude that 
EF was hurt?” If your answer to this question is 
“Yes,” AB is not entitled to the relief requested in 
this lawsuit, and you will proceed no further in 
your deliberations. If your answer to this question 
is “No,” you will proceed to the next question: “Did 
AB give written notice of the accident to CD as 
soon as reasonably possible after learning that EF 
had been hurt?” 


You will be furnished a written verdict form 
containing these questions and a space for your 
answer to each question. The person you have 
selected as the foreperson of the jury will write 
the answer agreed upon in the space provided, and 
each of you will sign in the appropriate place to 
indicate your agreement or disagreement with the 
answer stated. At least five of you must agree on 
each answer, but the same five need not agree with 
every answer. 
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Comment 


Caveat: In 2008, the Legislature amended Insurance Law § 3420, 
L 2008, ch 388, § 2, to prohibit insurers from denying coverage under 
certain policies issued on or after January 17, 2009, based on the failure 
of the insured or the injured person to provide timely notice unless the 
insurer suffers prejudice as a result of the delay, Insurance Law 
§ 3420(a)(5). The amendments to Insurance Law § 3420 reverse New 
York’s “no-prejudice” rule with respect to late notice of a claim by an 
insured or an injured person. The new law does not apply to claims- 
made policies, id. Section 3420 also has been amended to allow an 
injured party, under certain circumstances, to bring a declaratory judg- 
ment action against the defendant’s insurer on the issue of late notice, 
§ 3420(a)(6). This is a departure from pre-amendment law, which allows 
a claimant with a personal injury or wrongful death claim to file a 
direct action against a tortfeasor’s insurer only if the claimant has 
obtained a judgment against the tortfeasor that has remained unsatis- 
fied for at least 30 days. Under the amendment, however, third-party 
claimants would have no right to file such an action against the carrier 
if the carrier or the insured brings a declaratory judgment action within 
60 days of the denial of coverage. The amendments apply only to poli- 
cies issued on or after January 17, 2009, Waldron v New York Cent. 
Mut. Fire Ins. Co., 88 AD3d 1053, 9830 NYS2d 687 (3d Dept 2011); Seven- 
son Environmental Services, Inc. v Sirius America Ins. Co., 64 AD3d 
1234, 883 NYS2d 423 (4th Dept 2009). In a’case involving a non-claims- 
made policy issued on or after January 17, 2009, the charge may have 
to be modified accordingly. 


Based on Insurance Law § 3420(a)(4) (liability insurance); § 3215 
(disability benefits); § 3216 (accident and health insurance) and Deso v 
London & Lancashire Indem. Co. of America, 3 NY2d 127, 164 NYS2d 
689, 143 NE2d 889 (1957); Haas Tobacco Co. v American Fidelity Co., 
226 NY 3438, 123 NE 755 (1919); Melcher v Ocean Accident & Guarantee 
Corporation, 226 NY 51, 123 NE 81 (1919); Reina v U.S. Cas. Co., 228 
App Div 108, 239 NYS 196 (1st Dept 1930), affd, 256 NY 537, 177 NE 
130 (1931); Hartford Acc. & Indem. Co. v CNA Ins. Companies, 99 AD2d 
310, 472 NYS2d 342 (1st Dept 1984); Bellefonte Ins. Co. v Albert, 99 
AD2d 947, 472 NYS2d 635 (1st Dept 1984); Holyoke Mut. Ins. Co. v B. 
T. B. Realty Corp., 83 AD2d 603, 441 NYS2d 301 (2d Dept 1981); Aetna 
Cas. & Sur. Co. v Pennsylvania Mfrs. Ass’n Ins. Co., 57 AD2d 982, 394 
NYS2d 330 (3d Dept 1977); Gizzi v State Farm Mut. Ins. Co., 56 AD2d 
973, 393 NYS2d 107 (3d Dept 1977); Mason v Allstate Ins. Co., 12 AD2d 
138, 209 NYS2d 104 (2d Dept 1960). The pattern charge concerns notice 
given by or on behalf of the insured. With respect to notice under a li- 
ability policy by or on behalf of the injured person, see PJI 4:66. The 
justification for late notice considered in the pattern charge is lack of 
knowledge of injury; other justifications recognized by the law are 
considered in this Comment. Generally, as to failure to give the insurer 
notice, see 13 Couch, Insurance (3d Ed) Chapters 190-193; Stempel, 
Law of Insurance Contract Disputes (2d Ed) § 9.01; 70A NYJur2d, 
Insurance §§ 1829-1904. As to the insurer’s obligation to give notice of 
disclaimer, see PJI 4:79. 
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Purpose and Construction of Notice Provision 


The purpose of the notice provision is to permit the insurer to 
investigate while the facts are fresh to determine whether its insured is 
liable and to protect itself, Argo Corp. v Greater New York Mut. Ins. 
Co., 4 NY3d 332, 794 NYS2d 704, 827 NE2d 762 (2005); American 
Transit Ins. Co. v Sartor, 3 NY3d 71, 781 NYS2d 630, 814 NE2d 1189 
(2004); Security Mut. Ins. Co. of New York v Acker-Fitzsimons Corp., 31 
NY2d 436, 340 NYS2d 902, 293 NE2d 76 (1972). The requirement arises 
subsequent to loss and is to be construed liberally in favor of the 
insured, Glazer v Home Ins. Co., 190 NY 6, 82 NE 727 (1907); Trippe v 
Provident Fund Soc., 140 NY 23, 35 NE 316 (1893); McNally v Phenix 
Ins. Co. of Brooklyn, 137 NY 389, 33 NE 475 (1893); 875 Forest Ave. 
Corp. v Aetna Cas. & Sur. Co., 37 AD2d 11, 322 NYS2d 53 (1st Dept 
1971), affd, 30 NY2d 726, 332 NYS2d 896, 283 NE2d 768 (1972); State 
v Zurich Ins. Co., 199 AD2d 916, 605 NYS2d 575 (3d Dept 1993). Thus, 
substantial, as opposed to strict, compliance with a notice provision is 
adequate, Greenburgh Eleven Union Free School Dist. v National Union 
Fire Ins. Co. of Pittsburgh, PA, 304 AD2d 334, 758 NYS2d 291 (1st 
Dept 2003). 


The statutory provisions referred to in the first paragraph of this 
Comment contain liberalized notice and proof of loss requirements which 
must be read into a policy of the type to which the provision applies. 
Thus, for example, Insurance Law § 3420, which governs liability insur- 
ance, requires at subsection(a)(4) that the policy contain a provision 
“that failure to give any notice required to be given. . . within the time 
prescribed therein shall not invalidate any claim made by the insured 
or by any other claimant if it shall be shown not to have been reason- 
ably possible to give such notice within the prescribed time and that no- 
tice was given as soon as was reasonably possible.” Similarly, Insurance 
Law § 3215(a)(3), which governs disability benefits, provides that “fail- 
ure to give written notice of claim shall not invalidate or reduce any 
claim if it shall be shown not to have been reasonably possible to give 
such notice and that notice was given as soon as was reasonably 
possible.” Insurance Law § 3216, which governs accident and health in- 
surance, provides that notice of claim must be given “within twenty 
days after occurrence or commencement of any loss or as soon thereaf- 
ter as is reasonably possible.” 


Accordingly, a policy provision for “immediate” notice or notice 
“forthwith” or “as soon as practicable” is held to mean notice within a 
reasonable time under all the circumstances, Sorbara Const. Corp. v 
AIU Ins. Co., 11 NY3d 805, 868 NYS2d 573, 897 NE2d 1054 (2008); 
Great Canal Realty Corp. v Seneca Ins. Co., Inc., 5 NY3d 742, 800 
NYS2d 521, 833 NE2d 1196 (2005); Security Mut. Ins. Co. of New York 
v Acker-Fitzsimons Corp., 31 NY2d 436, 340 NYS2d 902, 293 NE2d 76 
(1972); Solomon v Continental Fire Ins. Co. of City of New York, 160 
NY 595, 55 NE 279 (1899); Reina v U.S. Cas. Co., 228 App Div 108, 239 
NYS 196 (1st Dept 1930), affd, 256 NY 537, 177 NE 130 (1931); U.S. 
Underwriters Ins. Co. v Carson, 49 AD8d 1061, 853 NYS2d 700 (3d 
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Dept 2008); Merchants Ins. of New Hampshire, Inc. v Weaver, 31 AD3d 
945, 819 NYS2d 594 (3d Dept 2006); Heydt Contracting Corp. v Ameri- 
can Home Assur. Co., 146 AD2d 497, 536 NYS2d 770 (1st Dept 1989). 


The event triggering an insured’s obligation under a policy to give 
notice is “discovery” not “determination” of the loss, Commodore Intern., 
Ltd. v National Union Fire Ins. Co. of Pittsburgh, Pa., 184 AD2d 19, 
591 NYS2d 168 (1st Dept 1992). The duty to give notice arises when, 
from the information available relative to the accident, an insured could 
glean a reasonable possibility of the policy’s involvement, Tower Ins. 
Co. of New York v Lin Hsin Long Co., 50 AD3d 305, 855 NYS2d 75 (1st 
Dept 2008); Paramount Ins. Co. v Rosedale Gardens, Inc., 293 AD2d 
235, 743 NYS2d 59 (1st Dept 2002). The test is an objective one based 
on what a reasonable insured would conclude on the basis of the infor- 
mation available to it, Paramount Ins. Co. v Rosedale Gardens, Inc., 
supra; Commodore Intern., Ltd. v National Union Fire Ins. Co. of 
Pittsburgh, Pa., supra. Thus, for example, a loss is discovered within 
the meaning of a proof of loss requirement in an employee dishonesty 
policy once an insured has obtained facts sufficient to cause a reason- 
able person to recognize that there has been dishonesty or fraud result- 
ing in loss, Commodore Intern., Ltd. v National Union Fire Ins. Co. of 
Pittsburgh, Pa., supra. As another example, with respect to an excess 
insurer, timeliness of notice is measured by when the likelihood of an 
excess claim was ascertainable with due diligence, Imparato Stevedor- 
ing Corp. v Lloyd’s Underwriters, 27 AD2d 827, 278 NYS2d 153 (1st 
Dept 1967). In Chama Holding Corp. v Generali-US Branch, 22 AD3d 
443, 802 NYS2d 461 (2d Dept 2005), the insured’s duty to notify the in- 
surance carrier of an “occurrence” was not triggered by the landlord’s 
receipt of an Order to Abate Nuisance which indicated that a tenant 
had high levels of lead in her blood, where the notice did not indicate 
that the child sustained injury or that her elevated blood level was 
caused by exposure to conditions in the subject apartment. 


Amendments to Insurance Law § 3420 


In 2008, the Legislature amended Insurance Law § 3420, L 2008, 
ch 388, § 2, to prohibit insurers from denying coverage under certain 
policies issued on or after January 17, 2009, based on the failure of the 
insured or the injured person to provide timely notice unless the insurer 
suffers prejudice as a result of the delay, Insurance Law § 3420(a)(5). 
see Sevenson Environmental Services, Inc. v Sirius America Ins. Co., 64 
AD3d 1234, 883 NYS2d 423 (4th Dept 2009) (amendments to § 3420 ap- 
ply only to policies issued on or after January 17, 2009). An insurer is 
prejudiced if “the failure to timely provide notice materially impairs the 
ability of the insurer to investigate or defend the claim,” § 3420(c)(2)(C), 
L 2008, ch 388, § 4. The amendments provide that the insurer bears the 
burden of showing prejudice if notice was provided by the insurer within 
two years of the time required under the policy, § 3420(c)(2)(A). 
However, if notice is provided more than two years after the time 
required under the policy, the insured bears the burden of proving that 
the insurer was not prejudiced by the late notice, id. Under the new 
law, regardless of the timing of the notice, an irrebuttable presumption 
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of prejudice applies if, prior to notice, the insured’s liability has been 
determined by a court of competent jurisdiction or binding arbitration 
or if the insured has resolved the claim by settlement or other compro- 
mise, § 3420(c)(2)(B). The new law does not apply to claims-made poli- 
cies, § 3420(a)(5). Section 3420 also has been amended to allow an 
injured party, under certain circumstances, to bring a declaratory judg- 
ment action against the defendant’s insurer on the issue of late notice, 
§ 3420(a)(6). This is a departure from pre-amendment law, which allows 
a claimant with a personal injury or wrongful death claim to file a 
direct action against a tortfeasor’s insurer only if the claimant has 
obtained a judgment against the tortfeasor that has remained unsatis- 
fied for at least 30 days. Under the amendment, however, third-party 
claimants would have no right to file such an action against the carrier 
if the carrier or the insured brings a declaratory judgment action within 
60 days of the denial of coverage. The amendments to section 3420 ap- 
ply prospectively to policies issued on or after January 17, 2009. 


Notice is a Condition Precedent 


The 2008 amendments to Insurance Law § 3420, L 2008, ch 388, 
§ 2, reverse New York’s “no-prejudice” rule with respect to late notice of 
a claim by an insured or an injured person. The amendments apply 
prospectively to certain policies issued on or after January 17, 2009, 
other than claims-made policies. In a case involving a non-claims-made 
policy issued on or after January 17, 2009, the commentary in this sec- 
tion may not apply. 


Notice in compliance with the policy provisions is a condition prece- 
dent to the insurer’s responsibility under the policy and it is therefore 
unnecessary for the insurer to show that it has been prejudiced by late 
notice, Sorbara Const. Corp. v AIU Ins. Co., 11 NY3d 805, 868 NYS2d 
573, 897 NE2d 1054 (2008); Briggs Ave. LLC v Insurance Corp. of 
Hannover, 11 NY3d 377, 870 NYS2d 841, 899 NE2d 947 (2008); Great 
Canal Realty Corp. v Seneca Ins. Co., Inc., 5 NY38d 742, 800 NYS2d 521, 
833 NE2d 1196 (2005); Argo Corp. v Greater New York Mut. Ins. Co., 4 
NY3d 332, 794 NYS2d 704, 827 NE2d 762 (2005); White by White v 
New York, 81 NY2d 955, 598 NYS2d 759, 615 NE2d 216 (1993); Unigard 
Sec. Ins. Co., Inc. v North River Ins. Co., 79 NY2d 576, 584 NYS2d 290, 
594 NE2d 571 (1992); Security Mut. Ins. Co. of New York v Acker- 
Fitzsimons Corp., 31 NY2d 436, 340 NYS2d 902, 293 NE2d 76 (1972); 
Weatherwax v Royal Indem. Co., 250 NY 281, 165 NE 293 (1929); Phila- 
delphia Indem. Ins. Co. v Genesee Valley Improvement Corp., 41 AD3d 
44, 834 NYS2d 802 (4th Dept 2007); Steadfast Ins. Co. v Sentinel Real 
Estate Corp., 283 AD2d 44, 727 NYS2d 393 (1st Dept 2001); Reynolds 
Metal Co. v Aetna Cas. & Sur. Co., 259 AD2d 195, 696 NYS2d 563 (3d 
Dept 1999). Where the policy requires notice of both the underlying oc- 
currence and the commencement of an action against the insured, the 
insured must give the insurer timely notice of both events, see Kraemer 
Bldg. Corp. v Scottsdale Ins. Co., 136 AD3d 1205, 25 NYS3d 718 (3d 
Dept 2016). Since notice is a condition precedent rather than an ele- 
ment of coverage, late notice may be waived where the insurer had 
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knowledge of the relevant facts and its attempted disclaimer was 
unjustifiably late, Long Island Lighting Co. v American Re-Insurance 
Co., 123 AD3d 402, 998 NYS2d 169 (1st Dept 2014); Morrisania Towers 
Housing Co. Ltd. Partnership v Lexington Ins. Co., 104 AD3d 591, 963 
NYS2d 4 (1st Dept 2013). Whether an insurer has waived the defense of 
late notice is ordinarily a question of fact; waiver may be proved by evi- 
dence that the insurer intended to abandon the defense, Long Island 
Lighting Co. v American Re-Insurance Co., supra (waiver could be 
inferred from lengthy delay and internal memorandum recognizing that 
insurer was aware of availability of late-notice defense and that other 
insurers promptly disclaimed on that basis). 


Neither notice provided by another insured, New York v St. Paul 
Fire and Marine Ins. Co., 21 AD38d 978, 801 NYS2d 362 (2d Dept 2005); 
Sayed v Macari, 296 AD2d 396, 744 NYS2d 509 (2d Dept 2002), nor the 
insurer’s actual knowledge of the claim satisfies the contractual obliga- 
tion of an insured to provide timely notice, Moore v Travelers Ins. Co., 
289 AD2d 818, 734 NYS2d 717 (8d Dept 2001); Fisher v Hanover Ins. 
Co., 288 AD2d 806, 733 NYS2d 761 (3d Dept 2001); Roofing Consultants, 
Inc. v Scottsdale Ins. Co., 273 AD2d 933, 709 NYS2d 782 (4th Dept 
2000); Matter of Nationwide Ins. Co. (De Rose), 241 AD2d 607, 659 
NYS2d 342 (8d Dept 1997). Thus, where an insurer covers more than 
one insured for liability arising out of the same incident and each 
insured has an independent duty to give timely notice, notice by one 
insured cannot be imputed to another, Tower Ins. Co. of New York v 
Rong Rong Sun, 105 AD3d 561, 963 NYS2d 225 (1st Dept 2013). 
Likewise, where both policies are written by the same carrier, notice 
provided under a worker’s compensation policy at the time of the 
incident does not satisfy the contractual obligation to provide notice 
under the liability policy, Sorbara Const. Corp. v AIU Ins. Co., 11 NY38d 
805, 868 NYS2d 573, 897 NE2d 1054 (2008). However, where an insured 
has given timely notice to one of two insurers, the insurer that received 
the notice may obtain reimbursement from the other insurer if it gives 
the other insurer a notice of the claim that is reasonable under the cir- 
cumstances, Continental Cas. Co. v Employers Ins. Co. of Wausau, 85 
AD3d 4038, 923 NYS2d 538 (1st Dept 2011). Where there are multiple 
claims, notice given by an insurer to another insurer of certain of the 
claims does not constitute sufficient notice of all claims, id. 


The rule that prejudice does not have to be shown applies to provid- 
ers of excess liability insurance, American Home Assur. Co. v 
International Ins. Co., 90 NY2d 433, 661 NYS2d 584, 684 NE2d 14 
(1997); 319 McKibben Street Corp. v General Star Nat. Ins. Co., 245 
AD2d 26, 664 NYS2d 785 (1st Dept 1997), but it does not apply to 
reinsurers, Unigard Sec. Ins. Co., Inc. v North River Ins. Co., 79 NY2d 
576, 584 NYS2d 290, 594 NE2d 571 (1992); see Conergics Corp. v 
Dearborn Mid-West Conveyor Co., 144 AD3d 516, 43 NYS3d 6 (1st Dept 
2016) (questioning whether in Unigard Sec. Ins. Co., Inc. v North River 
Ins. Co., 4 F3d 1049 (2d Cir 1993), Second Circuit correctly interpreted 
New York Court of Appeals decision in Unigard in holding that 
reinsurer claiming late notice must demonstrate tangible economic 
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injury). The no prejudice rule does not apply to late notice of legal ac- 
tion in uninsured motorist claims, Matter of Brandon (Nationwide Mut. 
Ins. Co.), 97 NY2d 491, 743 NYS2d 53, 769 NE2d 810 (2002). However, 
where two or more insureds are defendants in the same action, notice 
provided by one insured will be deemed notice on behalf of both where 
the two parties are united in interest or where there is no adversity be- 
tween them, New York v Certain Underwriters at Lloyd’s of London, 
294 AD2d 391, 742 NYS2d 330 (2d Dept 2002); see Ambrosio v 
Newburgh Enlarged City School Dist., 5 AD3d 410, 774 NYS2d 153 (2d 
Dept 2004). 


Burden on Insured 


Under Insurance Law § 3420 as amended in L 2008, ch 388, § 2, in 
a case involving a policy other than a claims-made policy issued on or 
after January 17, 2009, the insurer bears the burden of showing preju- 
dice if notice was provided by the insured or injured person within two 
years of the time required under the policy, Insurance Law 
§ 3420(c)(2)(A), L 2008, ch 388, § 4, see Sevenson Environmental 
Services, Inc. v Sirius America Ins. Co., 64 AD3d 1234, 883 NYS2d 423 
(4th Dept 2009) (amendments to § 3420 apply only to policies issued on 
or after January 17, 2009). However, if notice is provided more than two 
years after the time required under the policy, the insured bears the 
burden of proving that the insurer was not prejudiced by the late notice, 
id. An insurer is prejudiced if “the failure to timely provide notice 
materially impairs the ability of the insurer to investigate or defend the 
claim,” § 3420(c)(2)(C). A showing of tangible economic injury is not 
required where the insurer has the sole right to control the defense and 
settlement of an indemnifiable claim, Conergics Corp. v Dearborn 
Mid-West Conveyor Co., 144 AD3d 5138, 43 NYS3d 6 (1st Dept 2016). 
The Insurance Law § 3420 also provides that regardless of the timing of 
the notice, an irrebuttable presumption of prejudice applies if, prior to 
notice, the insured’s liability has been determined by a court of 
competent jurisdiction or binding arbitration or if the insured has 
resolved the claim by settlement or other compromise, § 3420(c)(2)(B). 
In a case involving a policy issued before January 17, 2009, or involving 
a claims-made policy, the commentary in this section should still apply. 


The burden is on the insured (or an additional insured under the 
policy, who is governed by the same requirements) to prove compliance 
with the notice and proof of loss requirements, White by White v New 
York, 81 NY2d 955, 598 NYS2d 759, 615 NE2d 216 (1993); Security 
Mut. Ins. Co. of New York v Acker-Fitzsimons Corp., 31 NY2d 436, 340 
NYS2d 902, 293 NE2d 76 (1972); Rushing v Commercial Cas. Ins. Co., 
251 NY 302, 167 NE 450 (1929); Metropolitan New York Coordinating 
Council on Jewish Poverty v National Union Ins. Co. of Pittsburgh, 
Pennsylvania, 222 AD2d 420, 634 NYS2d 730 (2d Dept 1995); Zadrima 
v PSM Ins. Companies, 208 AD2d 529, 616 NYS2d 817 (2d Dept 1994); 
see RMD Produce Corp. v Hartford Cas. Ins. Co., 37 AD3d 328, 831 
NYS2d 135 (1st Dept 2007); Greenburgh Eleven Union Free School 
Dist. v National Union Fire Ins. Co. of Pittsburgh, PA, 304 AD2d 334, 
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758 NYS2d 291 (1st Dept 2003) (insurer obtained sufficient notice of 
claims through defense of prior court action arising from same operative 
facts); Allstate Ins. Co. v Patrylo, 144 AD2d 243, 533 NYS2d 4386 (1st 
Dept 1988) (signed return receipts requested raise presumption that 
insured provided notice of claim despite insurer’s testimony that 
insured’s file contained no notice of claim prior to demand for 
arbitration). The insured also has the burden to prove those facts that 
excuse any delay, Ponok Realty Corp. v United Nat. Specialty Ins. Co., 
69 AD38d 596, 893 NYS2d 125 (2d Dept 2010); RMD Produce Corp. v 
Hartford Cas. Ins. Co., supra; and to demonstrate that the delay was 
reasonable, Great Canal Realty Corp. v Seneca Ins. Co., Inc., 5 NY3d 
742, 800 NYS2d 521, 833 NE2d 1196 (2005); Argo Corp. v Greater New 
York Mut. Ins. Co., 4 NY3d 332, 794 NYS2d 704, 827 NE2d 762 (2005); 
Argentina v Otsego Mut. Fire Ins. Co., 86 NY2d 748, 631 NYS2d 125, 
655 NE2d 166 (1995); Public Service Mut. Ins. Co. v Harlen Housing 
Associates, 7 AD3d 421, 777 NYS2d 438 (1st Dept 2004); Winstead v 
Uniondale Union Free School Dist., 201 AD2d 721, 608 NYS2d 487 (2d 
Dept 1994); Heydt Contracting Corp. v American Home Assur. Co., 146 
AD2d 497, 5386 NYS2d 770 (1st Dept 1989). 


Question of Law or Fact 


In a case involving a policy other than a claims-made policy issued 
on or after January 17, 2009, the commentary in this section may not 
apply because of the amendments to Insurance Law § 3420, which have 
been described in the section entitled, Amendments to Insurance Law 
§ 3420, supra. However, in a case involving a policy issued before Janu- 
ary 17, 2009, or involving a claims-made policy, the commentary in this 
section should still apply. 


What constitutes a reasonable time under the circumstances is, 
absent an excuse or mitigating circumstance, a question for the court; 
for cases where the court has found the notice untimely as a matter of 
law, see White by White v New York, 81 NY2d 955, 598 NYS2d 759, 
615 NE2d 216 (1993) (10 year delay); Deso v London & Lancashire 
Indem. Co. of America, 3 NY2d 127, 164 NYS2d 689, 143 NE2d 889 
(1957) (fifty-one days); Rushing v Commercial Cas. Ins. Co., 251 NY 
302, 167 NE 450 (1929) (twenty-two days); Haas Tobacco Co. v Ameri- 
can Fidelity Co., 226 NY 343, 123 NE 755 (1919) (ten days untimely as 
a matter of law where automobile struck boy and insured learned of ac- 
cident yet conducted no investigation); Teague v Automobile Ins. Co. of 
Hartford, Connecticut, 71 AD3d 1584, 898 NYS2d 395 (4th Dept 2010); 
Board of Hudson River-Black River Regulating Dist. v Praetorian Ins. 
Co., 56 AD3d 929, 867 NYS2d 256 (3d Dept 2008) (one-year delay); 
Avery & Avery, P.C. v American Ins. Co., 51 AD8d 695, 858 NYS2d 319 
(2d Dept 2008) (more than four months); Tower Ins. Co. of New York v 
Lin Hsin Long Co., 50 AD3d 305, 855 NYS2d 75 (1st Dept 2008) (nine 
months); Philadelphia Indem. Ins. Co. v Genesee Valley Improvement 
Corp., 41 AD3d 44, 834 NYS2d 802 (4th Dept 2007) (nine months); 
RMD Produce Corp. v Hartford Cas. Ins. Co., 37 AD3d 328, 831 NYS2d 
135 (1st Dept 2007) (nearly one year); Paul Developers, LLC v Maryland 
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Cas. Ins. Co., 28 AD3d 443, 816 NYS2d 75 (2d Dept 2006) (over eight 
months); Steinberg v Hermitage Ins. Co., 26 AD3d 426, 809 NYS2d 569 
(2d Dept 2006) (57 days); Sayed v Macari, 296 AD2d 396, 744 NYS2d 
509 (2d Dept 2002) (three months); T & S Masonry v State Ins. Fund, 
290 AD2d 308, 736 NYS2d 350 (1st Dept 2002) (twenty months); Unwin 
v New York Cent. Mut. Fire Ins. Co., 268 AD2d 669, 700 NYS2d 580 (3d 
Dept 2000) (23 months following accident); Scharf v Federal Ins. Co., 
261 AD2d 257, 690 NYS2d 265 (1st Dept 1999) (one year after action 
initiated and after judgment had been entered against insured); Matter 
of Nationwide Ins. Co. (De Rose), 241 AD2d 607, 659 NYS2d 342 (3d 
Dept 1997) (more than one year); Matter of Nationwide Mut. Ins. Co. 
(Oglesby), 219 AD2d 771, 646 NYS2d 63 (3d Dept 1995) (three years af- 
ter accident); Thomson v Power Authority of State of N.Y., 217 AD2d 
495, 629 NYS2d 760 (1st Dept 1995) (five years after accident and 
almost four years after insured was sued); Wausau Ins. Companies v 
Feldman, 213 AD2d 179, 623 NYS2d 242 (1st Dept 1995) (physician’s 
unexplained delay of nine years); Herold v East Coast Scaffolding, Inc., 
208 AD2d 592, 617 NYS2d 197 (2d Dept 1994) (three and one half month 
delay); Winstead v Uniondale Union Free School Dist., 201 AD2d 721, 
608 NYS2d 487 (2d Dept 1994) (unexplained one month delay after 
receiving motion for leave to enter default judgment). 


Additional cases include Shaw Temple A.M.E. Zion Church v Mount 
Vernon Fire Ins. Co., 199 AD2d 374, 605 NYS2d 370 (2d Dept 1993) 
(nine-month delay in providing written notice unreasonable as a matter 
of law despite oral notice to broker); Matter of Preferred Mut. Ins. Co., 
199 AD2d 719, 605 NYS2d 450 (3d Dept 1993) (delay of four years after 
accident and two years following institution of legal action); E.B. 
General Contracting v Nationwide Ins. Co., 189 AD2d 796, 592 NYS2d 
455 (2d Dept 1993) (fifteen month delay); Pandora Industries, Inc. v St. 
Paul Surplus Lines Ins. Co., 188 AD2d 277, 590 NYS2d 471 (1st Dept 
1992) (notice received thirty-one days after initial loss); Platsky v 
Government Employees Ins. Co., 181 AD2d 764, 581 NYS2d 235 (2d 
Dept 1992) (ten month delay); Elkowitz v Farm Family Mut. Ins. Co., 
180 AD2d 711, 579 NYS2d 740 (2d Dept 1992) (ten month delay); Halstead 
Oil Co., Inc. v Northern Ins. Co., 178 AD2d 932, 579 NYS2d 266 (4th 
Dept 1991) (insufficiently excused delay of almost three years); Schiebel 
v Nationwide Mut. Ins. Co., 166 AD2d 520, 560 NYS2d 801 (2d Dept 
1990) (unexcused delay of more than seven months); Greater New York 
Mut. Ins. Co. v Farrauto, 158 AD2d 514, 551 NYS2d 277 (2d Dept 1990) 
(nine and one-half year delay, based on lack of awareness that intrafam- 
ily lawsuit could be commenced, unreasonable as a matter of law de- 
spite fact that lawsuit was not filed until nine and one-half years after 
accident); Kamyr, Inc. v St. Paul Surplus Lines Ins. Co., 152 AD2d 62, 
547 NYS2d 964 (3d Dept 1989) (delay of over twenty-one months); 
Whitney M. Young, Jr. Health Center, Inc. v New York State Dept. of 
Ins., Liquidation Bureau, 152 AD2d 835, 543 NYS2d 768 (3d Dept 1989) 
(absent a reasonable excuse or mitigating factors, even relatively short 
periods of delay are unreasonable as a matter of law); Heydt Contract- 
ing Corp. v American Home Assur. Co., 146 AD2d 497, 536 NYS2d 770 
(1st Dept 1989) (delay of over four months resulting from insured’s as- 
sumption that other parties would be responsible for the loss unreason- 
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able as a matter of law despite fact that insurer learned of occurrence 
by other means). For a case where the court found the notice timely as 
a matter of law, see Delaine v Finger Lakes Fire & Cas. Co., 23 AD3d 
1148, 806 NYS2d 320 (4th Dept 2005) (citing PJI) (six day delay). 


Negligence or forgetfulness of the insured is not a sufficient 
justification, Reina v U.S. Cas. Co., 228 App Div 108, 239 NYS 196 (1st 
Dept 1930), affd, 256 NY 537, 177 NE 130 (1931); Columbus Trust Co. 
v Hanover Ins. Co., 50 AD2d 798, 375 NYS2d 628 (2d Dept 1975); Ameri- 
can Sur. Co. of N.Y. v Mariani, 130 NYS2d 755 (Sup 1954), aff'd, 286 
App Div 1083, 147 NYS2d 668 (1st Dept 1955). Therefore, the giving of 
notice to the wrong insurer is no excuse, Martini v Lafayette Studios 
Corp., 273 AD2d 112, 710 NYS2d 39 (1st Dept 2000) (notice given by 
broker to wrong insurer); Mason v Allstate Ins. Co., 12 AD2d 138, 209 
NYS2d 104 (2d Dept 1960), except when the insured is a person of 
limited education and experience and has not been notified of the change 
of carrier, National Grange Mut. Ins. Co. v Malone, 21 AD2d 881, 252 
NYS2d 399 (2d Dept 1964), affd, 15 NY2d 1025, 260 NYS2d 177, 207 
NE2d 864 (1965). The insured’s failure to receive the summons and 
complaint was not a valid justification where the nonreceipt flowed from 
the insured’s failure to appoint a new registered agent for service of 
process to replace a defunct agent that had been appointed decades 
earlier, Kraemer Bldg. Corp. v Scottsdale Ins. Co., 186 AD3d 1205, 25 
NYS3d 718 (3d Dept 2016). 


When there is evidence of an excuse or mitigating circumstance 
recognized by the law, the question of the reasonableness of the 
insured’s failure to promptly notify will generally be one for the jury, 
Argentina v Otsego Mut. Fire Ins. Co., 86 NY2d 748, 631 NYS2d 125, 
655 NE2d 166 (1995); Matter of Travelers Ins. Co. (DeLosh), 249 AD2d 
924, 672 NYS2d 219 (4th Dept 1998); Marinello v Dryden Mut. Ins. Co. 
Inc., 237 AD2d 795, 655 NYS2d 156 (3d Dept 1997); Mobile Home 
Estates, Inc. v Preferred Mut. Ins. Co., 105 AD2d 883, 482 NYS2d 355 
(3d Dept 1984); Public Service Mut. Ins. Co. v Levy, 57 AD2d 794, 395 
NYS2d 1 (1st Dept 1977); Clute v Harder Silo Co., Inc., 42 AD2d 818, 
345 NYS2d 251 (4th Dept 1973). 


Justification for Late Notice 
Justification for late notice may result from: 
1. Lack of knowledge of injury 


Lack of knowledge of injury, provided the insured made a reason- 
able investigation and is not relying solely on his or her own opinion, 
Empire City Subway Co. (Ltd.) v Greater New York Mut. Ins. Co., 35 
NY2d 8, 358 NYS2d 691, 315 NE2d 755 (1974); Security Mut. Ins. Co. 
of New York v Acker-Fitzsimons Corp., 31 NY2d 486, 340 NYS2d 902, 
293 NE2d 76 (1972); Briggs v Nationwide Mut. Ins. Co., 176 AD2d 
1113, 575 NYS2d 413 (8d Dept 1991); Kelly v Nationwide Mut. Ins. Co., 
174 AD2d 481, 571 NYS2d 258 (1st Dept 1991); Eveready Ins. Co. v 
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Levine, 145 AD2d 526, 586 NYS2d 87 (2d Dept 1988); see Colontino v 
U.S. Fidelity & Guar. Co., 9 AD2d 926, 196 NYS2d 564 (2d Dept 1959), 
affd, 8 NY2d 974, 204 NYS2d 350, 169 NE2d 11 (1960); Bonavita v 
Enright, 30 AD2d 1027, 294 NYS2d 292 (3d Dept 1968). The insured 
has the burden of establishing that there was no reasonable ground for 
believing that an injury had occurred, New York Cent. Mut. Fire Ins. 
Co. v Riley, 234 AD2d 279, 650 NYS2d 308 (2d Dept 1996); Eveready 
Ins. Co. v Levine, supra. 


2. Lack of knowledge of accident 


The word “accident,” absent a definition in the policy, is construed 
in accordance with the understanding of the reasonable person, Miller v 
Continental Ins. Co., 40 NY2d 675, 389 NYS2d 565, 358 NE2d 258 
(1976) (““unexpected, unusual and unforeseen” as viewed from the 
perspective of the insured), and construed against the insurer, State 
Farm Mut. Auto. Ins. Co. v Bush, 46 AD2d 958, 362 NYS2d 220 (3d 
Dept 1974); see Melcher v Ocean Accident & Guarantee Corporation, 
226 NY 51, 123 NE 81 (1919). The question in each case is whether 
under all the facts and circumstances the insured had sufficient infor- 
mation to persuade him or her as a reasonable person that there had 
been an accident, Hermance v Globe Indemnity Co., 221 App Div 394, 
223 NYS 93 (3d Dept 1927). 


An insured employer must exercise reasonable diligence in regulat- 
ing its business to acquire knowledge of accidents with reasonable 
promptness, Woolverton v Fidelity & Casualty Co. of New York, 190 NY 
41, 82 NE 745 (1907); Bauer v Whispering Hills Associates, 210 AD2d 
569, 620 NYS2d 147 (8d Dept 1994). Whether the employee to whom 
the accident was reported had the duty to receive the report, id, and 
whether an insured had sufficient information to be aware that there 
had been an accident will generally be questions for the trier of fact, 
Allstate Ins. Co. v Alford, 14 AD2d 650, 218 NYS2d 313 (3d Dept 1961); 
Hermance v Globe Indemnity Co., 221 App Div 394, 223 NYS 93 (3d 
Dept 1927); see Deso v London & Lancashire Indem. Co. of America, 3 
NY2d 127, 164 NYS2d 689, 143 NE2d 889 (1957). However, when it is 
clear on the facts that the insured knew or should have known that 
there was an accident, the question may be one of law, Hurlburt v 
Liberty Mut. Ins. Co., 26 AD2d 600, 271 NYS2d 426 (3d Dept 1966); see 
White by White v New York, 81 NY2d 955, 598 NYS2d 759, 615 NE2d 
216 (1993) (housing authority charged with knowledge of accident oc- 
curring on playground which was investigated by housing police). A 
principal is bound by knowledge of the agent in all matters within the 
scope of the agency, whether or not the information is actually conveyed 
to the principal, Bauer v Whispering Hills Associates, supra; Smalls v 
Reliable Auto Service, Inc., 205 AD2d 523, 612 NYS2d 674 (2d Dept 
1994). 


3. Good faith belief in nonliability 


A good faith belief in nonliability will also serve as justification for 
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late notice so long as the insured acted as a reasonable and prudent 
person assessing liability under the facts and circumstances facing the 
insured, Argentina v Otsego Mut. Fire Ins. Co., 86 NY2d 748, 631 
NYS2d 125, 655 NE2d 166 (1995); D’Aloia v Travelers Ins. Co., 85 NY2d 
825, 623 NYS2d 837, 647 NE2d 1345 (1995); White by White v New 
York, 81 NY2d 955, 598 NYS2d 759, 615 NE2d 216 (1993); Merchants 
Mut. Ins. Co. v Hoffman, 56 NY2d 799, 801, 452 NYS2d 398, 437 NE2d 
1155 (1982); Empire City Subway Co. (Ltd.) v Greater New York Mut. 
Ins. Co., 35 NY2d 8, 358 NYS2d 691, 315 NE2d 755 (1974); Security 
Mut. Ins. Co. of New York v Acker-Fitzsimons Corp., 31 NY2d 436, 340 
NYS2d 902, 2938 NE2d 76 (1972); 875 Forest Ave. Corp. v Aetna Cas. & 
Sur. Co., 37 AD2d 11, 322 NYS2d 53 (1st Dept 1971), aff'd, 30 NY2d 
726, 332 NYS2d 896, 283 NE2d 768 (1972); Klersy Bldg. Corp. v Harley- 
sville Worcester Ins. Co., 36 AD3d 1117, 828 NYS2d 661 (3d Dept 2007); 
Felix v Pinewood Builders, Inc., 30 AD3d 459, 818 NYS2d 119 (2d Dept 
2006); Reynolds Metal Co. v Aetna Cas. & Sur. Co., 259 AD2d 195, 696 
NYS2d 563 (3d Dept 1999); Marinello v Dryden Mut. Ins. Co. Inc., 237 
AD2d 795, 655 NYS2d 156 (3d Dept 1997); Seals by Seals v Powell, 236 
AD2d 700, 653 NYS2d 452 (8d Dept 1997); Condren Realty Manage- 
ment Corp. v Insurance Co. of North America, 222 AD2d 1089, 635 
NYS2d 844 (4th Dept 1995); Vradenburg v Prudential Property and 
Cas. Ins. Co., 212 AD2d 913, 622 NYS2d 623 (3d Dept 1995); E.T. Nutri- 
tion Inc. v Central Mut. Ins. Co., 201 AD2d 451, 607 NYS2d 392 (2d 
Dept 1994). Whether the insured has inquired into the circumstances of 
the accident or occurrence may be relevant on the issue of reasonable- 
ness, Great Canal Realty Corp. v Seneca Ins. Co., Inc., 5 NY3d 742, 800 
NYS2d 521, 833 NE2d 1196 (2005); Donovan v Empire Ins. Group, 49 
AD3d 589, 856 NYS2d 139 (2d Dept 2008); Philadelphia Indem. Ins. Co. 
v Genesee Valley Improvement Corp., 41 AD3d 44, 834 NYS2d 802 (4th 
Dept 2007); Modern Continental Const. Co., Inc. v Giarola, 27 AD3d 
431, 812 NYS2d 115 (2d Dept 2006); see Tower Ins. Co. of New York v 
Jaison John Realty Corp., 60 AD3d 418, 874 NYS2d 91 (1st Dept 2009) 
(belief in nonliability not reasonable). Thus, if a reasonable person could 
envision liability, that person has a duty to make some inquiry, Great 
Canal Realty Corp. v Seneca Ins. Co., Inc., supra. 


Where the insured claims a good faith belief in nonliability, the is- 
sue is not whether the insured should have anticipated the possibility of 
a lawsuit, but rather whether a reasonable person could envision li- 
ability, Tower Ins. Co. of New York v Christopher Court Housing Co., 
71 AD3d 500, 897 NYS2d 63 (1st Dept 2010) (insured’s belief in nonli- 
ability not reasonable where inquiry was inadequate); Bramer v Utica 
Mut. Ins. Co., 68 AD3d 1792, 891 NYS2d 774 (4th Dept 2009) Gnsured 
failed to meet its burden of establishing that its delay in providing no- 
tice was reasonably founded upon a good-faith belief that it should not 
have anticipated a claim); Preferred Mut. Ins. Co. v New York 
Fire-Shield, Inc., 63 AD3d 1249, 880 NYS2d 744 (3d Dept 2009) (triable 
issues of fact on credibility and reasonableness of belief in nonliability); 
Kambousi Restaurant, Inc. v Burlington Ins. Co., 58 AD3d 513, 871 
NYS2d 129 (1st Dept 2009) (insured’s belief of non-liability objectively 
reasonable); U.S. Underwriters Ins. Co. v Carson, 49 AD3d 1061, 853 
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NYS2d 700 (3d Dept 2008) (reasonableness of 10-month delay before 
bar owner notified insurer about fatal accident raised questions of fact); 
Philadelphia Indem. Ins. Co. v Genesee Valley Improvement Corp., 41 
AD3d 44, 834 NYS2d 802 (4th Dept 2007) (insured’s belief in non- 
liability not reasonable where insured did not conduct investigation into 
accident); Rondale Bldg. Corp. v Nationwide Property and Cas. Ins. Co., 
1 AD3d 584, 769 NYS2d 46 (2d Dept 2003) (reasonable person would 
anticipate claim where insured aware of victim’s hospitalization); 
Paramount Ins. Co. v Rosedale Gardens, Inc., 293 AD2d 235, 743 NYS2d 
59 (1st Dept 2002) (duty to give notice arises when insured could glean 
a reasonable possibility of policy’s involvement); Spa Steel Products Co. 
Inc. v Royal Ins., 282 AD2d 864, 722 NYS2d 827 (3d Dept 2001) 
(insured’s belief in non-liability reasonable as a matter of law); Vraden- 
burg v Prudential Property and Cas. Ins. Co., 212 AD2d 913, 622 NYS2d 
623 (3d Dept 1995) (insured could not be reasonably expected to know 
of potential tort liability for independent act of third party who was 
charged with criminal responsibility for the incident); see Agoado Realty 
Corp. v United Intern. Ins. Co., 288 AD2d 145, 733 NYS2d 407 (1st 
Dept 2001) Gnsured landlord did not know that tenant’s death was 
caused by intruder); SSBSS Realty Corp. v Public Service Mut. Ins. Co., 
253 AD2d 583, 677 NYS2d 136 (1st Dept 1998); Metropolitan New York 
Coordinating Council on Jewish Poverty v National Union Ins. Co. of 
Pittsburgh, Pennsylvania, 222 AD2d 420, 634 NYS2d 730 (2d Dept 
1995) (a reasonable and prudent corporate employer could not have 
believed itself to be free from potential liability for injuries allegedly 
caused by the negligence of its employee). Where the insured’s building 
superintendent had knowledge of facts establishing the basis for a claim, 
that knowledge is imputed to the insured, Public Service Mut. Ins. Co. v 
Harlen Housing Associates, 7 AD3d 421, 777 NYS2d 4388 (1st Dept 
2004). 


Where the issue is the timeliness of the insured’s notice to an excess 
liability carrier, the focus is on when the insured reasonably should 
have known that the claim against it would likely exhaust its primary 
insurance coverage and trigger its excess coverage, and whether any 
delay between acquiring that knowledge and giving notice to the excess 
carrier was reasonable under the circumstances, Morris Park Contract- 
ing Corp. v National Union Fire Ins. Co. of Pittsburgh, PA, 33 AD3d 
763, 822 NYS2d 616 (2d Dept 2006). The determination of reasonable- 
ness depends heavily on the facts and circumstances of the particular 
case, id. In Morris Park Contracting Corp, although the amount sought 
in the ad damnum clause of the complaint was far in excess of the 
insured’s primary coverage, that figure, alone, did not require the 
insured to give notice to its excess liability carrier. Instead, it was the 
combination of the ad damnum figure and evidence regarding the 
seriousness of the injuries that triggered that obligation. For a discus- 
sion of the notice obligations of an insured under an excess insurance 
policy requiring notification of any claim involving an underlying policy 
as soon as possible, see Ambra v Awad, 62 AD3d 732, 879 NYS2d 160 
(2d Dept 2009). 


While the issue of whether the insured had a good faith belief in 
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nonhiability is ordinarily a question of fact, Argentina v Otsego Mut. 
Fire Ins. Co., 86 NY2d 748, 631 NYS2d 125, 655 NE2d 166 (1995); St. 
James Mechanical, Inc. v Royal & Sunalliance, 44 AD3d 1030, 845 
NYS2d 83 (2d Dept 2007); Generali-U.S. Branch v Rothschild, 295 AD2d 
236, 744 NYS2d 159 (1st Dept 2002); Morehouse v Lagas, 274 AD2d 
791, 712 NYS2d 646 (38d Dept 2000); see Reynolds Metal Co. v Aetna 
Cas. & Sur. Co., 259 AD2d 195, 696 NYS2d 563 (3d Dept 1999), the is- 
sue is one for the court in the absence of an excuse or mitigating fac- 
tors, New York City Transit Authority v National Union Fire Ins. Co., 
291 AD2d 218, 737 NYS2d 83 (1st Dept 2002); Duffin v Colonial Indem. 
Ins. Co., 270 AD2d 942, 706 NYS2d 559 (4th Dept 2000); SSBSS Realty 
Corp. v Public Service Mut. Ins. Co., 253 AD2d 583, 677 NYS2d 136 (1st 
Dept 1998); 319 McKibben Street Corp. v General Star Nat. Ins. Co., 
245 AD2d 26, 664 NYS2d 785 (1st Dept 1997); see Tower Ins. Co. of 
New York v Lin Hsin Long Co., 50 AD3d 305, 855 NYS2d 75 (1st Dept 
2008) (restaurant manager’s belief that accident injuring patron was 
patron’s fault insufficient to raise triable issue of fact); Modern 
Continental Const. Co., Inc. v Giarola, 27 AD3d 431, 812 NYS2d 115 
(2d Dept 2006) (belief that company would not be liable for negligence 
caused by its driver unreasonable as matter of law); Brownstone 
Partners/AF & F, LLC v A. Aleem Const., Inc., 18 AD3d 204, 796 NYS2d 
41 (1st Dept 2005) (reliance upon subcontractor’s assurance that 
subcontractor would bear responsibility for injuries insufficient to raise 
triable issue of fact); Wilson v Quaranta, 18 AD3d 324, 795 NYS2d 532 
(Ist Dept 2005) (eight and a half month delay in notifying carrier of 
potential legal malpractice suit unreasonable); Fischer v Centurion Ins. 
Co., 9 AD3d 381, 780 NYS2d 612 (2d Dept 2004) (15 month delay un- 
reasonable where insured knew that tenant had fallen down stairs in 
insured’s building and that tenant required surgery for injury); Rondale 
Bldg. Corp. v Nationwide Property and Cas. Ins. Co., 1 AD3d 584, 769 
NYS2d 46 (2d Dept 2003) and Paramount Ins. Co. v Rosedale Gardens, 
Inc., 293 AD2d 235, 743 NYS2d 59 (1st Dept 2002) (notice untimely 
where insured had immediate notice of accident, having been promptly 
told that the injured party had been taken by ambulance to the 
hospital). 


4. Lack of knowledge of coverage 


A lack of knowledge of coverage, if justifiable under all the circum- 
stances, will also excuse late notice, Albano-Plotkin v Travelers Ins. Co., 
101 AD3d 657, 955 NYS2d 612 (2d Dept 2012); Brooks v Zurich- 
American Ins. Group, 300 AD2d 176, 753 NYS2d 454 (1st Dept 2002); 
Reynolds Metal Co. v Aetna Cas. & Sur. Co., 259 AD2d 195, 696 NYS2d 
563 (38d Dept 1999); Zugnoni v Travelers Ins. Companies, 179 AD2d 
1033, 579 NYS2d 296 (4th Dept 1992); Clute v Harder Silo Co., Inc., 42 
AD2d 818, 345 NYS2d 251 (4th Dept 1973); Scala v Scala, 19 AD2d 559, 
241 NYS2d 23 (2d Dept 1963); Mason v Allstate Ins. Co., 12 AD2d 138, 
209 NYS2d 104 (2d Dept 1960); see Annot: 24 ALR3d 1007. 


Thus, justification may exist when an accident policy excuses fail- 
ure to give notice within the required time where not “reasonably pos- 
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sible to give such notice” because the beneficiary was unaware of the ex- 
istence of the policy, Treiger v Commercial Travelers’ Mut. Acc. Ass’n of 
America, 122 Misc 159, 202 NYS 410 (Sup 1923); see Donelon v U.S. 
Casualty Co., 264 NY 527, 191 NE 548 (1934); Cherry Hill Textiles, Inc. 
v Insurance Co. of Pennsylvania, 276 AD2d 519, 714 NYS2d 301 (2d 
Dept 2000) (four month delay based on broker’s faulty advice that policy 
had been cancelled); 13 Couch on Insurance §§ 192.30 et seq. (3d ed.); 
Annot: 28 ALR3d 292. Similarly, justification may be found when the 
insured is a receiver who has acted reasonably to discover all insurance 
policies, Greenwich Bank v Hartford Fire Ins. Co. of Hartford, Conn., 
250 NY 116, 164 NE 876 (1928), or when there is a legal question 
concerning where primary liability rests, Greyhound Corp. v General 
Acc. Fire & Life Assur. Corp., 14 NY2d 380, 251 NYS2d 958, 200 NE2d 
625 (1964). Justification may also be found where the insured did not 
discover that the defects in workmanship of its products were caused by 
industrial sabotage and where there was confusion as to whether the 
sabotage or vandalism was caused by the insured’s own employees or by 
third parties which could well affect coverage, Brooks v Zurich-American 
Ins. Group, 300 AD2d 176, 753 NYS2d 454 (1st Dept 2002). 


Justification for late notice has been found where plaintiff did not 
know that in addition to a fleet policy, the lessee had taken out an in- 
surance policy on a leased car, Zurich Ins. Co. v Martinez, 24 Misc2d 
437, 201 NYS2d 810 (Sup 1960), affd, 14 AD2d 754, 218 NYS2d 526 
(1st Dept 1961), where the insured did not know that his homeowner’s 
policy provided off-premises coverage, Seemann v Sterling Ins. Co., 267 
AD2d 677, 699 NYS2d 542 (8d Dept 1999); Padavan v Clemente, 43 
AD2d 729, 350 NYS2d 694 (2d Dept 1973); see Albano-Plotkin v Travel- 
ers Ins. Co., 101 AD38d 657, 955 NYS2d 612 (2d Dept 2012), where the 
insured was told by the insurer’s agent that the loss was not covered by 
the policy, Strand v Pioneer Ins. Co., 270 AD2d 600, 704 NYS2d 683 (3d 
Dept 2000), and where the insured was misinformed by the agent of the 
insurer that coverage was provided under a policy issued by another 
company, Mighty Midgets, Inc. v Centennial Ins. Co., 47 NY2d 12, 416 
NYS2d 559, 389 NE2d 1080 (1979). 


Justification for late notice has also been found where the plaintiff 
did not know that he or she was an additional insured under the policy, 
Greaves v Public Service Mut. Ins. Co., 4 AD2d 609, 168 NYS2d 107 
(1st Dept 1957), affd, 5 NY2d 120, 181 NYS2d 489, 155 NE2d 390 
(1959); see Blackman v American Home Assur. Co., 58 AD2d 723, 396 
NYS2d 291 (3d Dept 1977). The standard for determining timeliness is 
more lenient when evaluating notice by a covered person other than the 
named insured, Marcus v London & Lancashire Indem. Co., 6 AD2d 
702, 174 NYS2d 423 (2d Dept 1958), affd, 5 NY2d 961, 184 NYS2d 837, 
157 NE2d 714 (1959); see Wausau Ins. Companies v Feldman, 213 AD2d 
179, 623 NYS2d 242 (1st Dept 1995). However, in loading and unload- 
ing cases, the courts have refused to permit the premises insurer to as- 
sert the lack of knowledge of its insured, who is also an additional 
insured under the loading and unloading provision, in order to shift li- 
ability to the trucker’s carrier. Thus, in determining whether the 
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trucker’s insurer was given notice within a reasonable time, the courts 
have imputed to the additional insured the knowledge concerning insur- 
ance coverage and practice of its own premises insurer (or where the 
additional insured was an employee, have imputed to the employee the 
knowledge of the employer), Jarka Corp. v American Fidelity & Cas. 
Co., 19 AD2d 141, 241 NYS2d 546 (1st Dept 1963), affd, 14 NY2d 714, 
250 NYS2d 61, 199 NE2d 161 (1964); Bundschu v Travelers Ins. Co., 22 
AD2d 907, 255 NYS2d 529 (2d Dept 1964). The courts have also held 
that the additional insured must exercise due diligence to ascertain the 
name of the trucker’s insurer by checking the records of the Depart- 
ment of Motor Vehicles, Mack v Great Atlantic & Pac. Tea Co., 25 AD2d 
482, 266 NYS2d 770 (4th Dept 1966). 


In order to rely on a lack of knowledge of insurance coverage, the 
insured must prove not only ignorance of the available coverage, but 
also reasonably diligent efforts to ascertain whether coverage existed, 
Winstead v Uniondale Union Free School Dist., 201 AD2d 721, 608 
NYS2d 487 (2d Dept 1994). Lack of awareness of possible eligibility for 
insurance benefits is generally not accepted as a reasonable excuse, 
Todd v Bankers Life & Cas. Co., 1385 AD2d 1066, 523 NYS2d 206 (3d 
Dept 1987); Marcinowski v Hanover Ins. Co., 115 AD2d 827, 495 NYS2d 
784 (3d Dept 1985); Koretnicki v Firemen’s Ins. Co. of Newark, New 
Jersey, 109 AD2d 993, 486 NYS2d 491 (3d Dept 1985). 


Whether in a coverage case notice is timely under all the circum- 
stances will generally be a question for the jury, Greyhound Corp. v 
General Acc. Fire & Life Assur. Corp., 14 NY2d 380, 251 NYS2d 958, 
200 NE2d 625 (1964); Marcus v London & Lancashire Indem. Co., 6 
AD2d 702, 174 NYS2d 423 (2d Dept 1958), affd, 5 NY2d 961, 184 NYS2d 
837, 157 NE2d 714 (1959); Kim v Maher, 226 AD2d 350, 640 NYS2d 
579 (2d Dept 1996); G.L.G. Contracting Corp. v Aetna Cas. and Sur. 
Co., 215 AD2d 821, 626 NYS2d 307 (3d Dept 1995); see Reynolds Metal 
Co. v Aetna Cas. & Sur. Co., 259 AD2d 195, 696 NYS2d 563 (3d Dept 
1999); Winstead v Uniondale Union Free School Dist., 170 AD2d 500, 
565 NYS2d 845 (2d Dept 1991). However, when the facts are undisputed 
it has been held as a matter of law that notice was timely, Greenwich 
Bank v Hartford Fire Ins. Co. of Hartford, Conn., 250 NY 116, 164 NE 
876 (1928); Greaves v Public Service Mut. Ins. Co., 4 AD2d 609, 168 
NYS2d 107 (1st Dept 1957), affd, 5 NY2d 120, 181 NYS2d 489, 155 
NE2d 390 (1959), and that as a matter of law it was untimely, Travel- 
ers Indem. Co. v Worthy, 281 AD2d 411, 721 NYS2d 400 (2d Dept 2001) 
(insured’s asserted good faith belief in non-coverage and reliance on 
belief that attorney had communicated with attorney for injured party 
and that notification to agent was notification to insurer unreasonable 
as matter of law); Centenniel Ins. Co. v Hoffman, 265 AD2d 629, 695 
NYS2d 774 (38d Dept 1999) (insured’s belief that providing notice would 
have been a useless act because the insurer had earlier denied coverage 
for third persons involved in the accident unreasonable as a matter of 
law); Edmund J. Bergassi Agency, Inc. v Employers Reinsurance Corp., 
247 AD2d 577, 669 NYS2d 345 (2d Dept 1998) (insured’s allegation that 
it failed to give notice earlier because it thought that the complaint was 
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untrue is unreasonable as a matter of law); 319 McKibben Street Corp. 
v General Star Nat. Ins. Co., 245 AD2d 26, 664 NYS2d 785 (1st Dept 
1997); Can-Am Roofing, Inc. v American States Ins. Co., 229 AD2d 973, 
645 NYS2d 253 (4th Dept 1996) (insured’s explanation of late notice 
that he was unaware of strict liability provisions of Labor Law unrea- 
sonable as a matter of law where he had been sued six months earlier 
under Labor Law); Halstead Oil Co., Inc. v Northern Ins. Co., 178 AD2d 
932, 579 NYS2d 266 (4th Dept 1991). 


5. Incapacity of the insured 


Incapacity of the insured, under certain circumstances, may excuse 
failure to give timely notice, see 70A NYJur2d Insurance § 1854. Fail- 
ure to provide timely notice was excused where the insured, a person of 
“limited personal and vocational backgrounds,” was misinformed by the 
agent of the insurer that coverage was provided under a policy issued 
by another company, Mighty Midgets, Inc. v Centennial Ins. Co., 47 
NY2d 12, 416 NYS2d 559, 389 NE2d 1080 (1979), and where the 
insured’s physical condition made her completely dependent on others 
and she relied upon what the driver, her nephew, told her about the ac- 
cident, Allstate Ins. Co. v Alford, 14 AD2d 650, 218 NYS2d 313 (3d 
Dept 1961); see Power Authority v Westinghouse Elec. Corp., 117 AD2d 
336, 502 NYS2d 420 (1st Dept 1986), and where the insured, a person 
of limited education who had never been advised of a change in carriers, 
gave notice to the wrong insurer, National Grange Mut. Ins. Co. v 
Malone, 21 AD2d 881, 252 NYS2d 399 (2d Dept 1964), aff'd, 15 NY2d 
1025, 260 NYS2d 177, 207 NE2d 864 (1965); see Tannenbaum v 
Cosmopolitan Mut. Ins. Co., 36 AD2d 588, 318 NYS2d 205 (1st Dept 
1971); see also Bailer v Guardian Life Ins. Co., 36 AD3d 638, 829 NYS2d 
151 (2d Dept 2007) (trial necessary where factual issues exist). 


Failure to provide timely notice was not excused where the insured’s 
illness left him delirious and unable to remember that he had a policy 
where the policy permitted another to file the requisite notice, White- 
side v North American Accident Ins. Co. of Chicago, 200 NY 320, 938 NE 
948 (1911). Nor was the failure to give timely notice excused by the 
death of the insured prior to a fire where notice was not given until a 
year later after a probate contest was concluded, in light of the fact that 
a temporary administrator could have been appointed and given earlier 
notice, Matthews v American Cent. Ins. Co., 154 NY 449, 48 NE 751 
(1897). The lack of a personal representative for the estate of the injured 
party does not excuse a delay in providing notice where the plaintiff 
was both the insured and, in effect, the claimant insofar as she was the 
sole distributee of the injured party’s estate and where the plaintiff was 
fully aware of the accident, Kramer v Government Employees Ins. Co., 
269 AD2d 567, 703 NYS2d 514 (2d Dept 2000). 


There is no explicit tolling provision for infancy in the Insurance 
Law. Several courts have held that the mere fact of infancy is insuf- 


ficient to toll the notice requirement, Winstead v Uniondale Union Free 
School Dist., 170 AD2d 500, 565 NYS2d 845 (2d Dept 1991); Virtuoso v 
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Aetna Cas. and Sur. Co., 1384 AD2d 252, 520 NYS2d 439 (2d Dept 1987); 
Insurance Co. of Greater New York v 156 Hamilton Realty Corp., 72 
AD2d 403, 424 NYS2d 683 (1st Dept 1980); see Cuzdey v American 
Motorists Ins. Co., 45 AD2d 134, 357 NYS2d 143 (38d Dept 1974), affd, 
37 NY2d 939, 380 NYS2d 648, 343 NE2d 287 (1975); Hovdestad v Inter- 
boro Mut. Indem. Ins. Co., 185 AD2d 783, 522 NYS2d 895 (2d Dept 
1987). When a parent of an infant brings suit under such circumstances 
that the real defendant is the parent’s insurance company, the parent 
cannot use the fact of infancy to excuse a failure to give timely notice, 
Allstate Ins. Co. v Furman, 84 AD2d 29, 445 NYS2d 236 (2d Dept 1981), 
affd, 58 NY2d 6138, 458 NYS2d 532, 444 NE2d 996 (1982). 


Notice by Injured Party 


Insurance Law § 3420 was amended in 2008 to allow an injured 
party, under certain circumstances, to bring a declaratory judgment ac- 
tion against the defendant’s insurer on the issue of late notice, Insur- 
ance Law § 3420(a)(6), L 2008, ch 388, § 2. This is a departure from pre- 
amendment law, which allows a claimant with a personal injury or 
wrongful death claim to file a direct action against a tortfeasor’s insurer 
only if the claimant has obtained a judgment against the tortfeasor that 
has remained unsatisfied for at least 30 days. Under the amendment, 
however, third-party claimants would have no right to file such an ac- 
tion against the carrier if the carrier or the insured brings a declaratory 
judgment action within 60 days of the denial of coverage. In addition, 
the amendments to Insurance Law § 3420 that prohibit insurers from 
denying coverage based on the failure of the insured to provide timely 
notice unless the insurer suffers prejudice as a result of the delay also 
apply to notice provided by an injured person, § 3420(a)(5). The amend- 
ments apply prospectively to policies other than claims-made policies is- 
sued on or after January 17, 2009. In a case involving a policy issued on 
or after January 17, 2009, the commentary in the last paragraph of this 
section may not apply because of the revisions to Insurance Law § 3420, 
which have been described in the section entitled, Amendments to In- 
surance Law § 3420, supra. However, in a case involving a policy issued 
before January 17, 2009, or involving a claims-made policy, the com- 
mentary in this section, including the last paragraph, should still apply. 


In cases involving fire damage to property, Insurance Law § 3407(b) 
provides that notice given “by or on behalf of the insured” shall be 
sufficient. In cases involving liability policies, Insurance Law 
§ 3420(a)(3) provides that “notice by or on behalf of the injured person 
or any other claimant” shall be deemed notice to the insurer. Generally 
as to notice under one policy as notice under another policy issued by 
the same insurer or under another provision of the same policy, see 
Annot: 29 ALR3d 856. An injured party has an independent right to 
provide written notice to an insurer and cannot be bound by an insured’s 
late notice, General Acc. Ins. Group v Cirucci, 46 NY2d 862, 414 NYS2d 
512, 387 NE2d 223 (1979); Lauritano v American Fidelity Fire Ins. Co., 
3 AD2d 564, 162 NYS2d 553 (1st Dept 1957), affd, 4 NY2d 1028, 177 
NYS2d 530, 152. NE2d 546 (1958); Underberg v Dryden Mutual Insur- 
ance Co., 173 AD3d 1653, 102 NYS3d 376 (4th Dept 2019); U.S. Under- 
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writers Ins. Co. v Carson, 49 AD3d 1061, 853 NYS2d 700 (3d Dept 
2008); Allstate Ins. Co. v Marcone, 29 AD3d 715, 815 NYS2d 235 (2d 
Dept 2006); Becker v Coionial Co-op. Ins. Co., 24 AD3d 702, 806 NYS2d 
720 (2d Dept 2005); Appel v Allstate Ins. Co., 20 AD3d 367, 799 NYS2d 
467 (1st Dept 2005); Aetna Cas. & Sur. Co. v National Union Fire Ins. 
Co. of Pittsburgh, Pa., 251 AD2d 216, 674 NYS2d 685 (1st Dept 1998), 
or by an insured’s failure to provide notice, Elmuccio v Allstate Ins. Co., 
149 AD2d 653, 540 NYS2d 465 (2d Dept 1989) (injured victim of hit and 
run by defendant’s insured); Metropolitan Property & Liability Ins. Co. 
v Horner, 79 AD2d 869, 434 NYS2d 556 (4th Dept 1980) (citing PJI); 
see James v Allstate Ins. Co., 177 AD2d 998, 578 NYS2d 18 (4th Dept 
1991); see also State v Taugco Inc., 213 AD2d 831, 623 NYS2d 383 (3d 
Dept 1995); State v American Nat. Fire Ins. Co., 193 AD2d 996, 598 
NYS2d 339 (3d Dept 1993) (state may seek recovery against oil spiller’s 
insurer pursuant to Navigation Law § 190 despite insured’s failure to 
give notice). An injured party may not rely solely on correspondence to 
the insured to notify the insurer in order to satisfy Insurance Law 
§ 3420(a)(3), Tower Ins. Co. of New York v Jaison John Realty Corp., 60 
AD3d 418, 874 NYS2d 91 (1st Dept 2009). Where the first notice is 
provided directly by the injured party, the disclaimer must address 
specifically the grounds for disclaiming coverage applicable to both the 
injured party and the insured, see Ringel v Blue Ridge Ins. Co., 293 
AD2d 460, 740 NYS2d 109 (2d Dept 2002); Massachusetts Bay Ins. Co. 
v Flood, 128 AD2d 6838, 513 NYS2d 182 (2d Dept 1987). Where the 
injured does not assert his or her own right to provide notice and instead 
relies on notice from the insured, the injured’s rights are derivative and 
the injured cannot recover if the insured forfeited his or her right to 
coverage by failing to give timely notice, Tower Ins. Co. of New York v 
Rong Rong Sun, 105 AD3d 561, 963 NYS2d 225 (1st Dept 2013); Tower 
Ins. Co. of New York v Lin Hsin Long Co., 50 AD3d 305, 855 NYS2d 75 
(1st Dept 2008). 


There is a division of authority as to the adequacy of a notice of 
disclaimer issued after the insured provides untimely notice of claim, 
compare Steinberg v Hermitage Ins. Co., 26 AD3d 426, 809 NYS2d 569 
(2d Dept 2006), Ringel v Blue Ridge Ins. Co., 293 AD2d 460, 740 NYS2d 
109 (2d Dept 2002) and Massachusetts Bay Ins. Co. v Flood, 128 AD2d 
683, 513 NYS2d 182 (2d Dept 1987) (where insured is the first to provide 
notice, even if that notice is untimely, any subsequent information 
provided by injured party is superfluous and need not be addressed in 
the notice of disclaimer) with Underberg v Dryden Mutual Insurance 
Co., 173 AD3d 1653, 102 NYS3d 376 (4th Dept 2019) Gnsurer did not 
disclaim coverage based on injured party’s untimely notice and thus 
was precluded from disclaiming coverage on that basis, distinguishing 
Ringel v Blue Ridge Ins. Co., supra) and Wraight v Exchange Ins. Co., 
234 AD2d 916, 651 NYS2d 803 (4th Dept 1996) (disclaimer ineffective 
where it relied solely on insured’s failure to give timely notice and did 
not refer to injured party’s alleged untimely notice); see Carter v Mount 
Vernon Fire Ins. Co., 188 AD2d 430, 591 NYS2d 1022 (1st Dept 1992). 


VTL § 370 does not prevent an insurer from disclaiming coverage 
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where neither the insured nor the injured party satisfies the timely no- 
tice requirements of the policy, American Transit Ins. Co. v Sartor, 3 
NY3d 71, 781 NYS2d 630, 814 NE2d 1189 (2004). 


What constitutes a reasonable time is more liberally construed 
insofar as the claim of an injured person is concerned. In such cases, 
the timely notice requirement is applied less strictly against the injured 
party than it would be against the insured, Lauritano v American Fidel- 
ity Fire Ins. Co., 3 AD2d 564, 162 NYS2d 553 (1st Dept 1957), affd, 4 
NY2d 1028, 177 NYS2d 530, 152 NE2d 546 (1958); Spentrev Realty 
Corp. v United Nat. Specialty Ins. Co., 90 AD3d 636, 933 NYS2d 725 
(2d Dept 2011); Malik v Charter Oak Fire Ins. Co., 60 AD3d 1013, 877 
NYS2d 114 (2d Dept 2009); U.S. Underwriters Ins. Co. v Carson, 49 
AD3d 1061, 853 NYS2d 700 (3d Dept 2008); Allstate Ins. Co. v Marcone, 
29 AD3d 715, 815 NYS2d 235 (2d Dept 2006); Becker v Colonial Co-op. 
Ins. Co., 24 AD3d 702, 806 NYS2d 720 (2d Dept 2005); GA Ins. Co. of 
New York v Simmes, 270 AD2d 664, 704 NYS2d 700 (3d Dept 2000); 
James v Allstate Ins. Co., 177 AD2d 998, 578 NYS2d 18 (4th Dept 1991) 
(delay of two months not unreasonable); Jenkins v Burgos, 99 AD2d 
217, 472 NYS2d 373 (1st Dept 1984). The sufficiency of notice by an 
injured party is governed not by mere passage of time but by means 
available for such notice, Malik v Charter Oak Fire Ins. Co., supra; 
Appel v Allstate Ins. Co., 20 AD3d 367, 799 NYS2d 467 (1st Dept 2005). 
Nevertheless, the injured party still has the burden of proving that he 
or she or counsel acted diligently in attempting to ascertain the identity 
of the insurer and thereafter to expeditiously notify the insurer, 
Spentrev Realty Corp. v United Nat. Specialty Ins. Co., supra; Tower 
Ins. Co. of New York v Lin Hsin Long Co., 50 AD3d 305, 855 NYS2d 75 
(1st Dept 2008); Steinberg v Hermitage Ins. Co., 26 AD3d 426, 809 
NYS2d 569 (2d Dept 2006) (unexplained five month delay untimely as 
matter of law); Ringel v Blue Ridge Ins. Co., 2938 AD2d 460, 740 NYS2d 
109 (2d Dept 2002) (six month delay untimely as a matter of law); 
American Home Assur. Co. v State Farm Mut. Auto. Ins. Co., 277 AD2d 
409, 717 NYS2d 224 (2d Dept 2000) (seven month delay not excused by 
delay in appointing personal representative of decedent’s estate); 
Eveready Ins. Co. v Chavis, 150 AD2d 332, 540 NYS2d 860 (2d Dept 
1989) (one year delay untimely as a matter of law where injured party’s 
attorney learned of insurer’s code number five months after accident 
and waited another four months before initiating insurance search). 
Notwithstanding a delay of four years in giving notice, an injured party 
was found to have acted with diligence where the insured affirmatively 
misled the injured person as to the existence of excess coverage and the 
identity of the excess insurer and failed to cooperate with efforts by the 
primary carrier to ascertain the existence of excess coverage and notice 
was given shortly after the information was discovered, Cicero v Great 
American Ins. Co., 53 AD3d 460, 862 NYS2d 499 (1st Dept 2008). 


To Whom Notice Must Be Given 


To whom notice must be given is governed by statute, and so long 
as it is not less favorable to the insured than the statute, by the policy 
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provision. As to liability policies, Insurance Law § 3420(a)(3), and fire 
policies, Insurance Law § 3407(b), notice to any licensed agent of the 
insurer is sufficient, Waldron v New York Cent. Mut. Fire Ins. Co., 88 
AD3d 1053, 930 NYS2d 687 (3d Dept 2011). As to accident and sickness 
policies, the statutory provision is for notice “to any authorized agent of 
insurer,” Insurance Law § 3216(d)(1)(E). As to non-cancelable disability 
policies, Insurance Law § 3215(a)(3) provides simply for notice “to the 
insurer.” Service of notice upon a liability insurer’s in-house legal staff 
is sufficient to constitute notice of the claim where the attorneys so 
served are employed by the insurer and handle claims submitted to the 
insurer, Banuchis v Government Employees Ins. Co., 14 AD3d 581, 789 
NYS2d 221 (2d Dept 2005). 


However, notice to a broker is ordinarily insufficient, since an in- 
surance broker is normally the agent of the insured, Strauss Painting, 
Inc. v Mt. Hawley Ins. Co., 24 NY3d 578, 2 NYS3d 390, 26 NE3d 218 
(2014); Security Mut. Ins. Co. of New York v Acker-Fitzsimons Corp., 31 
NY2d 486, 340 NYS2d 902, 293 NE2d 76 (1972); Waldron v New York 
Cent. Mut. Fire Ins. Co., 88 AD3d 1053, 930 NYS2d 687 (8d Dept 2011); 
Board of Hudson River-Black River Regulating Dist. v Praetorian Ins. 
Co., 56 AD3d 929, 867 NYS2d 256 (3d Dept 2008); Temple Const. Corp. 
v Sirius America Ins. Co., 40 AD3d 1109, 837 NYS2d 689 (2d Dept 
2007); Gershow Recycling Corp. v Transcontinental Ins. Co., 22 AD3d 
460, 801 NYS2d 832 (2d Dept 2005) (policy requirement trumps informal 
practice or custom of notifying broker); Shaw Temple A.M.E. Zion 
Church v Mount Vernon Fire Ins. Co., 199 AD2d 374, 605 NYS2d 370 
(2d Dept 1993) (broker’s placement of sticker on policy advising plaintiff 
to notify broker in case of loss did not create an agency relationship be- 
tween the broker and the insurer and did not clothe the broker with ap- 
parent authority); see Meade v Finger Lakes-Seneca Co-op Ins. Co., 184 
AD2d 952, 584 NYS2d 937 (3d Dept 1992); Kamyr, Inc. v St. Paul 
Surplus Lines Ins. Co., 152 AD2d 62, 547 NYS2d 964 (3d Dept 1989). A 
broker will be held to have acted as the insurer’s agent where there is 
some evidence of action on the insurer’s part or facts from which a gen- 
eral authority to represent the insurer may be inferred, U.S. Underwrit- 
ers Ins. Co. v Manhattan Demolition Co., Inc., 250 AD2d 600, 672 
NYS2d 384 (2d Dept 1998); Pleasantville v Calvert Ins. Co., 204 AD2d 
689, 612 NYS2d 441 (2d Dept 1994); see Jeffrey v Allcity Ins. Co., 26 
AD3d 355, 809 NYS2d 174 (2d Dept 2006) (ambiguous notice provision 
using pronouns “we,” “us,” and “our” to describe who should be notified 
interpreted to allow notice to broker); Bennion v Allstate Ins. Co., 284 
AD2d 924, 727 NYS2d 222 (4th Dept 2001) (question of fact presented 
where insurer allegedly informed insured to contact the broker with any 
questions about coverage). An exception was recognized in Mighty 
Midgets, Inc. v Centennial Ins. Co., 47 NY2d 12, 416 NYS2d 559, 389 
NE2d 1080 (1979), where (a) the roles of the broker and the insurance 
company were “uncommonly intertwined” in that the broker collected 
the premiums and was designated in the policy as “agent or broker” and 
(b) the insured’s representative’s youth and background was “totally 
alien” to the “world of insurance,” see Strauss Painting, Inc. v Mt. 
Hawley Ins. Co., supra. 
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Notice to a co-employee whose functions included administering 
and processing claims for employee benefits does not constitute notice to 
the insurer in the absence of actual or apparent authority, Todd v 
Bankers Life & Cas. Co., 1385 AD2d 1066, 523 NYS2d 206 (8d Dept 
1987). 


Form of Notice 


The form of notice is likewise governed by statute and, if not less 
favorable than the statute, by policy provision. Written notice may be 
and almost invariably is required, see as to non-cancelable disability in- 
surance, Insurance Law § 3215(a)(3); as to accident and sickness insur- 
ance, Insurance Law § 3216(d)(1)(E); as to liability insurance, Insurance 
Law § 3420(a)(4); Bazar v Great Am. Indem. Co., 306 NY 481, 119 NE2d 
346 (1954); Gizzi v State Farm Mut. Ins. Co., 56 AD2d 973, 393 NYS2d 
107 (3d Dept 1977); as to fire insurance, Insurance Law § 3407(b). 


Oral notification to an authorized agent does not constitute proper 
notice under a policy that requires written notice, Bazar v Great Am. 
Indem. Co., 306 NY 481, 119 NE2d 346 (1954); Lentini Bros. Moving & 
Storage Co., Inc. v New York Property Ins. Underwriting Ass’n, 76 
AD2d 759, 428 NYS2d 684 (1st Dept 1980), aff'd, 53 NY2d 835, 440 
NYS2d 174, 422 NE2d 819 (1981); First City Acceptance Corp. v Gulf 
Ins. Co., 245 AD2d 649, 665 NYS2d 114 (38d Dept 1997); Hunt v Galaxy 
Ins. Co., 223 AD2d 821, 636 NYS2d 194 (3d Dept 1996); Structure Tone, 
Inc. v Zurich Ins. Co., 1938 AD2d 554, 597 NYS2d 702 (1st Dept 1993); 
see Elkowitz v Farm Family Mut. Ins. Co., 180 AD2d 711, 579 NYS2d 
740 (2d Dept 1992); Losi by Losi v Hanover Ins. Co., 1389 AD2d 702, 527 
NYS2d 458 (2d Dept 1988). However, an insurer may be estopped from 
claiming that an insured failed to comply with a written notice require- 
ment where the insurer, through words or conduct, indicates that it will 
accept a claim orally, AJ Contracting Co. Inc. v Forest Datacom Services 
Inc., 309 AD2d 616, 767 NYS2d 411 (1st Dept 2003). As to waiver, see 
PJI 4:79. 


The notice must contain particulars sufficient to identify the 
insured, Insurance Law § 3216(d)(1)(E) (as to accident and sickness in- 
surance); § 3420(a)(4) (as to lability insurance); § 3407(b) (as to fire in- 
surance); see Igbara Realty Corp. v New York Property Ins. Underwrit- 
ing Ass’n, 63 NY2d 201, 481 NYS2d 60, 470 NE2d 858 (1984); Yaccarino 
v St. Paul Fire & Marine Ins. Co., 150 AD2d 771, 542 NYS2d 660 (2d 
Dept 1989) (notice and proof requirements are liberally construed in 
favor of the insured; substantial rather than strict compliance with the 
provisions for proof of loss statements is all that is required); and as to 
fire insurance must also identify the property insured and notify the 
insurer of the time and place of loss or damage, Insurance Law 
§ 3407(b). However, no particular form of proof of loss is required as 
long as the proof submitted is sufficient to enable the insurer to consider 
its rights and liabilities, De Santis v Dryden Mut. Ins. Co., 241 AD2d 
916, 661 NYS2d 395 (4th Dept 1997). The notice requirement is not 
satisfied by the submission of monthly “run loss reports” consisting of 
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hundreds of claims submitted for purposes other than claims handling, 
Steadfast Ins. Co. v Sentinel Real Estate Corp., 283 AD2d 44, 727 
NYS2d 393 (1st Dept 2001). Written proof of loss provided by the 
insured’s counsel rather by the insured itself is sufficient, Matter of 
State Farm Mut. Auto. Ins. Co. (Hernandez), 275 AD2d 989, 713 NYS2d 
618 (4th Dept 2000). 


The principles described above governing failure to give timely no- 
tice of an accident apply to both notice of occurrence requirements and 
notice of claim requirements, American Transit Ins. Co. v Sartor, 3 
NY8d 71, 781 NYS2d 630, 814 NE2d 1189 (2004); Reynolds Metal Co. v 
Aetna Cas. & Sur. Co., 259 AD2d 195, 696 NYS2d 563 (3d Dept 1999). 
Thus, the failure to comply with a policy requirement of timely notice of 
a claimant’s commencement of litigation operates as a condition prece- 
dent to an insurer’s liability under the policy, American Transit Ins. Co. 
v Sartor, supra. However, these principles are entirely different from 
the principles governing requirements under the policy to forward the 
summons and complaint to the insurer, New York Mut. Underwriters v 
Kaufman, 257 AD2d 850, 685 NYS2d 312 (38d Dept 1999). In the latter 
case, late notice will be excused absent prejudice to the insurer, id. 
However, where no valid reason is offered to explain an insured’s fail- 
ure to comply with a policy requirement to immediately send the insurer 
copies of any legal papers received, the insurer is absolved of its cover- 
age obligations, Steadfast Ins. Co. v Sentinel Real Estate Corp., 283 
AD2d 44, 727 NYS2d 393 (1st Dept 2001) (delay of ten months). 


Underinsurance Contracts 


With respect to underinsurance contracts, an insurer cannot 
disclaim because of late notice until it demonstrates that it was 
prejudiced, Rekemeyer v State Farm Mut. Auto. Ins. Co., 4 NY3d 468, 
796 NYS2d 13, 828 NE2d 970 (2005); see Waldron v New York Cent. 
Mut. Fire Ins. Co., 88 AD3d 1053, 9830 NYS2d 687 (3d Dept 2011) (not- 
ing that prejudice requirement existed for SUM insurers even before 
Ins. Law § 3420 was amended to require showing of prejudice in all 
late-notice cases, L 2008, ch 388 § 2). The Court of Appeals has 
interpreted the phrase “as soon as practicable” to mean that the insured 
must give notice with reasonable promptness after the insured knew or 
should reasonably have known that the tortfeasor was underinsured, 
Metropolitan Property and Cas. Ins. Co. v Mancuso, 93 NY2d 487, 693 
NYS2d 81, 715 NE2d 107 (1999) (holding that notice of underinsurance 
claim ten and fourteen months after the commencement of actions 
against the tortfeasors was unreasonable); Unwin v New York Cent. 
Mut. Fire Ins. Co., 268 AD2d 669, 700 NYS2d 580 (3d Dept 2000) (no- 
tice given twenty-three months following accident untimely as a matter 
of law); see Travelers Property Cas. Corp. v Fusilli, 266 AD2d 48, 698 
NYS2d 641 (1st Dept 1999) (prompt notice after receipt of response to 
demand for coverage limits). A factor to consider in making this assess- 
ment is the seriousness and nature of the insured’s injuries, Matter of 
Nationwide Ins. Co. (Brown-Young), 265 AD2d 918, 695 NYS2d 823 
(4th Dept 1999) (notice timely where insured was initially diagnosed 
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with cervical sprain but eight months later was diagnosed with disc 
injury after which she promptly provided notice); see Matter of 
Nationwide Ins. Enterprise (Leavy), 268 AD2d 661, 700 NYS2d 582 (3d 
Dept 2000). The fact that the insurer had actual notice of the accident 
does not vitiate the requirement that the plaintiff provide notice, Ciara- 
mella v State Farm Ins. Co., 273 AD2d 831, 709 NYS2d 296 (4th Dept 
2000); Dixon v New York Cent. Mut. Fire Ins. Co., 265 AD2d 914, 695 
NYS2d 826 (4th Dept 1999). Thus, the fact that the insured contacted 
the insurer several days after the accident but did not notify the insurer 
that a claim would be made under the SUM endorsement does not con- 
stitute timely notice, Matter of Nationwide Mut. Ins. Co. (Steber), 272 
AD2d 940, 712 NYS2d 712 (4th Dept 2000). Notice that was provided 
twenty-two months from the date of the accident and ten months from 
the commencement of a personal injury action was not provided “as 
soon as practicable” despite the insured’s claim that he could not be 
expected to give notice until he was aware of the tortfeasor’s liability 
coverage through discovery, Matter of Nationwide Ins. Co. (Di 
Gioacchino), 255 AD2d 784, 680 NYS2d 275 (3d Dept 1998). When an 
insurance carrier drafts an ambiguously worded notice provision and 
attempts to limit its liability by relying on it, the language will be 
construed against the carrier and in a manner more favorable to the 
insured, Metropolitan Property and Cas. Ins. Co. v Mancuso, supra. 


Although a late notice of claim has preclusive effect, the rule differs 
with respect to late notice of legal action. Matter of Brandon (Nationwide 
Mut. Ins. Co.), 97 NY2d 491, 743 NYS2d 53, 769 NE2d 810 (2002), the 
Court of Appeals held that when an insured provides late notice of legal 
action, the insurer may not disclaim absent a showing of prejudice, see 
New York Cent. Mut. Fire Ins. Co. v Reinhardt, 27 AD3d 751, 813 
NYS2d 158 (2d Dept 2006). 


For a full discussion of uninsured and underinsured motorist 
claims, see PJI 4:65. 


Special Verdict Form PJI 4:77 SV 
Answer the following: 


1. At the time of the accident, did AB make a reasonable ef- 
fort to find out whether EF was hurt? 


At least five jurors must agree on the answer to this 
question. 


Wet -t¥N Oni 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 
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2. Did AB’s effort to find out whether EF was hurt reveal in- 
formation that would lead a reasonable person to conclude that EF 
was hurt? 


At least five jurors must agree on the answer to this 
question. 


Yess “No 


[Insert signature lines] 


If your answer to this question is Yes, proceed no further and report 
to the Court. 


3. Did AB give written notice as soon as reasonably possible 
after learning that EF had been hurt? 


At least five jurors must agree on the answer to this 
question. 


Yes GENo ait 


[Insert signature lines] 
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(4) FAILURE TO COOPERATE 


PJI 4:78. Contracts—Insurance—Defenses—Failure to 
‘Cooperate 


This is an action brought by AB to recover on 
a policy of insurance issued to (him, her) by CD. 
AB seeks to recover the amount of a money judg- 
ment obtained against (him, her) by EF, together 
with the reasonable attorney’s fees incurred by AB 
in defending the action brought by EF. CD has 
denied coverage under the policy on the ground 
that AB failed to cooperate with CD in the defense 
of EF’s action. 


The insurance policy requires that (/state policy 
provision, as:—/ The insured shall immediately 
forward to the company every demand, notice, 
summons or other process received by (him, her), 
and cooperate with the company and, upon the 
company’s request, shall attend hearings and tri- 
als and shall assist in effecting settlements, secur- 
ing and giving evidence, obtaining the attendance 
of witnesses and in the conduct of suits). 


CD is not liable to pay EF’s judgment if AB will- 
fully failed to comply with that provision. The 
question that you must decide is whether AB will- 
fully failed to cooperate in the defense of EF’s 
action. CD has the burden of proving that AB will- 
fully failed to cooperate. 


Both sides agree that after the accident, AB 
gave a written statement to CD’s investigator in 
which AB set forth in detail the facts surrounding 
the accident that would show that (he, she) was 
not at fault. Both sides also agree that at an exam- 
ination before trial three years later, AB testified 
that (he, she) could not remember any details of 
the accident. CD claims that AB was lying at (his, 
her) examination before trial in order to help EF. 
AB claims that because of the passage of time and 
recent illness, (he, she) could not remember the 
particulars of the accident. CD was entitled to AB’s 
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assistance in the defense of the action, and to a 
truthful statement of the facts with respect to the 
accident. If you find that AB, in testifying at (his, 
her) examination before trial, deliberately lied by 
saying that (he, she) could not remember the facts 
of the accident, then you will find that AB failed to 
cooperate. If you find that AB, in testifying at (his, 
her) examination before trial, was telling the truth 
when (he, she) said that (he, she) could not remem- 
ber the details of the accident, then you will find 
that AB did not fail to cooperate. 


Comment 


The illustrative fact situation used in the pattern charge is based 
upon Seltzer v Indemnity Ins. Co. of North America, 252 NY 330, 169 
NE 403 (1929). The claim that the insured told a deliberate untruth is 
one of the ways in which a defense of failure to cooperate may arise. 
Others, requiring modification of the pattern charge, are considered in 
this Comment. The charge must also be modified when the action is 
brought by an injured person who has obtained a judgment against the 
insured, see infra this Comment and see PJI 4:66. Generally as to fail- 
ure to cooperate, see 8 Appleman, Insurance Law & Practice, Chap 199; 
14 Couch, Insurance (3d Ed) Chapter 199; 2 Richards, Insurance (6th 
Ed), 548, §§ 5A:7, 5A:8; Vance, Insurance (3d Ed) 1008, § 196; Annot: 13 
ALR4th 837; 9 ALR4th 218; 66 ALR2d 1238; 79 ALR2d 1040; 8 ALR3d 
1345. 


The purpose of the cooperation provision in a liability policy is to 
permit the insurer to control the litigation, to exclude from coverage col- 
lusive claims and to require the insured to cooperate in good faith in the 
defense of any claim, American Sur. Co. of N.Y. v Diamond, 1 NY2d 
594, 154 NYS2d 918, 1386 NE2d 876 (1956); Wenig v Glens Falls Indem. 
Co., 294 NY 195, 61 NE2d 442 (1945). The cooperation provision is inde- 
pendent of the provision requiring transmittal of suit papers to the 
insurer, and a failure to do so is a breach as to notice (see PJI 4:77) 
rather than of the cooperation condition, Lauritano v American Fidelity 
Fire Ins. Co., 3 AD2d 564, 162 NYS2d 553 (1st Dept 1957), affd, 4 
NY2d 1028, 177 NYS2d 530, 152 NE2d 546 (1958). The insurer’s obliga- 
tion to its insured and to an additional insured are, however, severable 
and a breach of condition by one will not avoid the insurer’s liability to 
the other, Wenig v Glens Falls Indem. Co., supra. 


Insurance Law § 3420 gives the injured person rights independent 
of the insured with respect to notice to the insurer, see PJI 4:66, but an 
insured’s failure to cooperate with its insurer bars recovery by the 
injured person from the insurer, Seltzer v Indemnity Ins. Co. of North 
America, 252 NY 330, 169 NE 403 (1929); Coleman v New Amsterdam 
Cas. Co., 247 NY 271, 160 NE 367 (1928); Spadaro v Newark Ins. Co., 
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21 AD2d 226, 249 NYS2d 753 (4th Dept 1964), aff'd, 15 NY2d 1000, 260 
NYS2d 16, 207 NE2d 611 (1965); West Street Properties, LLC v Ameri- 
can States Ins. Co., 150 AD3d 792, 53 NYS3d 674 (2d Dept 2017); West 
Street Properties, LLC v American States Ins. Co., 124 AD3d 876, 3 
NYS83d 58 (2d Dept 2015). Nothing in the Financial Security Act (VTL 
§§ 310 et seq.) changes that rule, Wallace v Universal Ins. Co., 18 AD2d 
121, 2388 NYS2d 379 (1st Dept 1963), affd, 13 NY2d 978, 244 NYS2d 
779, 194 NE2d 688 (1963); National Grange Mut. Liability Co. v Fino, 
13 AD2d 10, 212 NYS2d 684 (3d Dept 1961). 


The burden of proving lack of cooperation in an action by the injured 
person is on the insurer, Insurance Law § 3420(c)(1); Thrasher v U. S. 
Liability Ins. Co., 19 NY2d 159, 278 NYS2d 793, 225 NE2d 503 (1967); 
Wallace v Universal Ins. Co., 18 AD2d 121, 238 NYS2d 379 (1st Dept 
1963), affd, 13 NY2d 978, 244 NYS2d 779, 194 NE2d 688 (1963); Flans 
v Martini, 1836 AD2d 498, 523 NYS2d 819 (1st Dept 1988); Hartford 
Fire Ins. Co. v Masternak, 55 AD2d 472, 390 NYS2d 949 (4th Dept 
1977); Van Opdorp v Merchants Mut. Ins. Co., 55 AD2d 810, 390 NYS2d 
279 (4th Dept 1976); see West Street Properties, LLC v American States 
Ins. Co., 124 AD3d 876, 3 NYS8d 58 (2d Dept 2015). The burden of 
proving lack of cooperation in an action by or against the insured is also 
on the insurer, American Sur. Co. of N.Y. v Diamond, 1 NY2d 594, 154 
NYS2d 918, 186 NE2d 876 (1956); Coleman v National Grange Mut. 
Ins. Co., 28 AD2d 1073 (4th Dept 1967), affd, 23 NY2d 836, 297 NYS2d 
737, 245 NE2d 406 (1969); Hartford Fire Ins. Co. v Masternak, supra; 
see Country-Wide Ins. Co. v Preferred Trucking Services Corp., 22 NY3d 
571, 983 NYS2d 460, 6 NE3d 578 (2014). 


The burden of demonstrating failure to cooperate has been 
described as a heavy one, Country-Wide Ins. Co. v Preferred Trucking 
Services Corp., 22 NY3d 571, 983 NYS2d 460, 6 NE3d 578 (2014); 
Thrasher v U. S. Liability Ins. Co., 19 NY2d 159, 278 NYS2d 7938, 225 
NE2d 5038 (1967); Empire Mutual Ins. Co. v Stroud, 36 NY2d 719, 367 
NYS2d 972, 328 NE2d 485 (1975); West Street Properties, LLC v Ameri- 
can States Ins. Co., 124 AD3d 876, 3 NYS3d 58 (2d Dept 2015); Country- 
Wide Ins. Co. v Henderson, 50 AD3d 789, 856 NYS2d 184 (2d Dept 
2008); Commercial Union Ins. Co. v Burr, 226 AD2d 416, 641 NYS2d 69 
(2d Dept 1996); Mount Vernon Fire Ins. Co. v 170 East 106th Street 
Realty Corp., 212 AD2d 419, 622 NYS2d 758 (1st Dept 1995), although 
the standard of proof required is preponderance of the evidence rather 
than clear and convincing evidence, Ashline v Genesee Patrons Co-op 
Ins. Co., 224 AD2d 847, 638 NYS2d 217 (8d Dept 1996) (citing PJI1); 
Yerushalmi v Hartford Acc. & Indem. Co., 158 AD2d 407, 551 NYS2d 
242 (1st Dept 1990); Ausch v St. Paul Fire & Marine Ins. Co., 125 AD2d 
43, 511 NYS2d 919 (2d Dept 1987). The reason for the “heavy burden” 
is that a disclaimer based on an insured’s failure to cooperate frustrates 
the legislative purpose of compensating injured persons, Country-Wide 
Ins. Co. v Preferred Trucking Services Corp., supra; Continental Cas. 
Co. v Stradford, 11 NY3d 4438, 871 NYS2d 607, 900 NE2d 144 (2008); 
Thrasher v U. S. Liability Ins. Co., supra; Hanover Ins. Co. v DeMato, 
143 AD2d 807, 5383 NYS2d 138 (2d Dept 1988). 
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In order to satisfy its burden of proving failure to cooperate, the 
insurer must demonstrate: (1) that it acted diligently in seeking to 
bring about the insured’s cooperation; (2) that the efforts employed by 
the insurer were reasonably calculated to obtain the insured’s coopera- 
tion; and (3) that the attitude of the insured, after cooperation was 
sought, was one of willful and avowed obstruction, Country-Wide Ins. 
Co. v Preferred Trucking Services Corp., 22 NY3d 571, 983 NYS2d 460, 
6 NE8d 578 (2014); Thrasher v U. S. Liability Ins. Co., 19 NY2d 159, 
278 NYS2d 793, 225 NE2d 503 (1967); West Street Properties, LLC v 
American States Ins. Co., 124 AD3d 876, 3 NYS3d 58 (2d Dept 2015); 
Country-Wide Ins. Co. v Henderson, 50 AD3d 789, 856 NYS2d 184 (2d 
Dept 2008); Preferred Mut. Ins. Co. v SAV Carpentry, Inc., 44 AD3d 
921, 844 NYS2d 363 (2d Dept 2007). The third prong may be established 
by an insurer’s showing that its insured engaged in an unreasonable 
pattern of refusing to answer material and relevant questions or to sup- 
ply material and relevant documents, Emigrant Mortg. Co., Inc. v 
Washington Title Ins. Co., 78 AD3d 1112, 913 NYS2d 251 (2d Dept 
2010). 


Mere inaction on the part of the insured is insufficient to justify a 
disclaimer on the ground of lack of cooperation, Wood v Nationwide 
Mut. Ins. Co., 45 AD3d 1285, 845 NYS2d 641 (4th Dept 2007); see New 
York v Continental Cas. Co., 27 AD3d 28, 805 NYS2d 391 (1st Dept 
2005) (failure of additional insured to promptly forward suit papers not 
failure to cooperate where insurer had notice of suit); Liberty Mut. Ins. 
Co. v Roland-Staine, 21 AD3d 771, 802 NYS2d 6 (1st Dept 2005); New 
York State Ins. Fund v Merchants Ins. Co. of New Hampshire, Inc., 5 
AD3d 449, 773 NYS2d 431 (2d Dept 2004), unless the inference of non- 
cooperation is “practically compelling” and deliberate, Empire Mutual 
Ins. Co. v Stroud, 36 NY2d 719, 367 NYS2d 972, 328 NE2d 485 (1975); 
Government Employees Ins. Co. v Fletcher, 147 AD3d 940, 48 NYS3d 
173 (2d Dept 2017); Liberty Mut. Ins. Co. v Roland-Staine, supra. It is 
not necessary for the insurer to show prejudice as a result of the 
insured’s lack of cooperation, Wenig v Glens Falls Indem. Co., 294 NY 
195, 61 NE2d 442 (1945); Coleman v New Amsterdam Cas. Co., 247 NY 
271, 160 NE 367 (1928); U.S. Fidelity & Guaranty Co. v Von Bargen, 7 
AD2d 872, 182 NYS2d 121 (2d Dept 1959), affd, 7 NY2d 932, 197 NYS2d 
736, 165 NE2d 579 (1960); Allstate Ins. Co. v United Intern. Ins. Co., 16 
AD3d 605, 792 NYS2d 549 (2d Dept 2005); Utica Mut. Ins. Co. v 
Gruzlewski, 217 AD2d 903, 680 NYS2d 826 (4th Dept 1995); Atlantic 
Mut. Ins. Co. v Struve, 210 AD2d 112, 621 NYS2d 5 (1st Dept 1994). 


In Flans v Martini, 136 AD2d 498, 523 NYS2d 819 (1st Dept 1988), 
the Court held that declaratory judgment was the proper vehicle for 
raising failure to cooperate and that evidence of mere inaction by the 
insured did not discharge the insurer’s heavy burden, see Empire 
Mutual Ins. Co. v Stroud, 36 NY2d 719, 367 NYS2d 972, 328 NE2d 485 
(1975) and New York Cent. Mut. Fire Ins. Co. v Salomon, 11 AD3d 315, 
782 NYS2d 730 (1st Dept 2004) (in order for inaction to show lack of 
cooperation, the inference of non-cooperation must be practically 
compelling). The burden of going forward may shift to the injured person 
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or the insured if the insurer makes out a prima facie case, as, for 
example, by proving that despite reasonable efforts by the insurer to 
locate its insured the insured was not available to testify at the trial, 
Campbell v Travelers Ins. Co., 35 AD2d 362, 317 NYS2d 444 (3d Dept 
1970), aff'd, 33 NY2d 667, 348 NYS2d 982, 303 NE2d 707 (1973); Wallace 
v Universal Ins. Co., 18 AD2d 121, 238 NYS2d 379 (1st Dept 1963), 
affd, 13 NY2d 978, 244 NYS2d 779, 194 NE2d 688 (1963); see National 
Grange Mut. Ins. Co. v Lococo, 20 AD2d 785, 248 NYS2d 150 (1st Dept 
1964), affd, 16 NY2d 585, 261 NYS2d 50, 209 NE2d 99 (1965). 


The insurer will not be found to have acted diligently to bring about 
the insured’s cooperation if the insurer has never requested coopera- 
tion, Lauritano v American Fidelity Fire Ins. Co., 3 AD2d 564, 162 
NYS2d 553 (1st Dept 1957), aff'd, 4 NY2d 1028, 177 NYS2d 5380, 152 
NE2d 546 (1958); see Torres v Country Wide Ins. Co., 46 AD2d 859, 361 
NYS2d 659 (1st Dept 1974), aff'd, 38 NY2d 856, 382 NYS2d 480, 346 
NE2d 248 (1976), or explained to its insured the effect of failure to coop- 
erate, Coleman v National Grange Mut. Ins. Co., 28 AD2d 1073 (4th 
Dept 1967), affd, 23 NY2d 836, 297 NYS2d 737, 245 NE2d 406 (1969). 
When the claimed lack of cooperation is failure to appear, the insurer 
must show that it made a meaningful investigation, Rosen v U.S. Fidel- 
ity & Guaranty Co., 23 AD2d 335, 260 NYS2d 677 (1st Dept 1965), and 
appropriate efforts to reach the insured, Wallace v Universal Ins. Co., 
18 AD2d 121, 238 NYS2d 379 (1st Dept 1963), aff'd, 13 NY2d 978, 244 
NYS2d 779, 194 NE2d 688 (1963); Alexander v Stone, 45 AD2d 216, 357 
NYS2d 271 (4th Dept 1974); Allstate Ins. Co. v Coe, 21 AD2d 34, 248 
NYS2d 29 (3d Dept 1964); Kehoe v Motorists Mut. Ins. Co., 20 AD2d 
308, 246 NYS2d 827 (3d Dept 1964). Efforts reasonably calculated to 
reach a Spanish-speaking insured may require use of a Spanish- 
speaking investigator, National Grange Mut. Ins. Co. v Lococo, 20 AD2d 
785, 248 NYS2d 150 (1st Dept 1964), aff'd, 16 NY2d 585, 261 NYS2d 50, 
209 NE2d 99 (1965). Whether the insurer has exercised diligence and 
good faith will generally be a question for the jury, Rosen v U.S. Fidel- 
ity & Guaranty Co., supra; Kehoe v Motorists Mut. Ins. Co., supra, but 
may be determined as a matter of law, Campbell v Travelers Ins. Co., 
35 AD2d 362, 317 NYS2d 444 (3d Dept 1970), affd, 33 NY2d 667, 348 
NYS2d 982, 303 NE2d 707 (1973); Rucaj v Progressive Ins. Co., 19 
AD3d 270, 797 NYS2d 79 (1st Dept 2005) Gnsurer’s actions insufficient), 
see Van Opdorp v Merchants Mut. Ins. Co., 55 AD2d 810, 390 NYS2d 
279 (4th Dept 1976). 


Only “willful and avowed obstruction” will bar recovery, Empire 
Mutual Ins. Co. v Stroud, 36 NY2d 719, 367 NYS2d 972, 328 NE2d 485 
(1975); Thrasher v U. S. Liability Ins. Co., 19 NY2d 159, 278 NYS2d 
793, 225 NE2d 503 (1967); American Sur. Co. of N.Y. v Diamond, 1 
NY2d 594, 154 NYS2d 918, 1836 NE2d 876 (1956); Coleman v New 
Amsterdam Cas. Co., 247 NY 271, 160 NE 367 (1928); National Grange 
Mut. Ins. Co. v Lococo, 20 AD2d 785, 248 NYS2d 150 (1st Dept 1964), 
affd, 16 NY2d 585, 261 NYS2d 50, 209 NE2d 99 (1965); Government 
Employees Ins. Co. v Fletcher, 147 AD3d 940, 48 NYS3d 173 (2d Dept 
2017); AutoOne Ins. Co. v Hutchinson, 71 AD3d 1011, 898 NYS2d 161 
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(2d Dept 2010); Van Opdorp v Merchants Mut. Ins. Co., 55 AD2d 810, 
390 NYS2d 279 (4th Dept 1976); see Williams v American Home Assur. 
Co., 97 AD2d 707, 468 NYS2d 341 (1st Dept 1983), aff'd, 62 NY2d 953, 
479 NYS2d 216, 468 NE2d 54 (1984); see also Atlantic Mut. Ins. Co. v 
Struve, 210 AD2d 112, 621 NYS2d 5 (1st Dept 1994) (insured’s refusal 
to accept legal representation at insurer’s expense and insured’s insis- 
tence on representing herself constitute willful obstructionism). The 
inference of non-cooperation by the insured must be practically compel- 
ling, Empire Mutual Ins. Co. v Stroud, supra; Country-Wide Ins. Co. v 
Henderson, 50 AD3d 789, 856 NYS2d 184 (2d Dept 2008). The insurer’s 
burden of establishing willful obstruction is not satisfied by merely as- 
serting that the insured was aware of the lawsuit because the insured 
was served with a summons and complaint and notice of motion for 
default, Rucaj v Progressive Ins. Co., 19 AD3d 270, 797 NYS2d 79 (1st 
Dept 2005). Mere carelessness, inaction or neglect does not establish 
willful and avowed obstruction, id. In Erie Ins. Co. v JMM Properties, 
LLC, 66 AD3d 1282, 888 NYS2d 642 (3d Dept 2009), where two of three 
principals of the insured limited liability company were fully coopera- 
tive but the third principal refused to submit to an examination under 
oath, the Third Department affirmed a conditional order granting the 
insurer summary judgment declaring that it had properly denied cover- 
age for non-cooperation unless the principal appeared for the examina- 
tion under oath. 


A technical failure or immaterial omission will not furnish the 
insurer with a valid basis for voiding its obligation, High Fashions Hair 
Cutters v Commercial Union Ins. Co., 145 AD2d 465, 535 NYS2d 425 
(2d Dept 1988) Gnsured’s failure to inventory the property claimed to 
have been damaged and to specify corresponding replacement cost in its 
timely proof of loss statements did not void the policy). Substantial per- 
formance by the insured is all that is required, Avarello v State Farm 
Fire and Cas. Co., 208 AD2d 483, 616 NYS2d 796 (2d Dept 1994); High 
Fashions Hair Cutters v Commercial Union Ins. Co., supra; see R & L 
Realty Development v New York Cent. Mut. Fire Ins. Co., 219 AD2d 
702, 681 NYS2d 762 (2d Dept 1995) Gnsured’s failure to produce 
requested tax documents and authorizations not such an unexcused and 
willful refusal to cooperate to warrant dismissal in light of plaintiffs 
substantial compliance, the readily correctable nature of the omission 
and the short lapse of time between demands); Baerga v Transtate Ins. 
Co., 213 AD2d 217, 623 NYS2d 587 (1st Dept 1995); Raymond v Allstate 
Ins. Co., 94 AD2d 301, 464 NYS2d 155 (1st Dept 1983). 


The mere act of an insured in commencing an action against its 
insurer does not constitute noncooperation, although the commence- 
ment by the insured of an action on the claim may constitute noncoop- 
eration if the insured has failed to give the insurer a reasonable time to 
investigate and decide how to proceed, All State Properties, LLC v Old 
Republic Nat. Title Ins. Co., 95 AD3d 1049, 944 NYS2d 310 (2d Dept 
2012). The duty to cooperate does not require an insured to participate 
in a sham defense, American Sur. Co. of N.Y. v Diamond, 1 NY2d 594, 
154 NYS2d 918, 136 NE2d 876 (1956); Coleman v New Amsterdam Cas. 
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Co., 247 NY 271, 160 NE 367 (1928), to bring any action against a third 
person, American Sur. Co. of N.Y. v Diamond, supra; Ulanoff v Croyden 
Shirt Co., 14 Misc2d 13, 174 NYS2d 357 (Sup 1958), aff'd, 12 AD2d 508, 
207 NYS2d 287 (2d Dept 1960), or to cooperate in any way after the 
insurer has disclaimed, Coleman v National Grange Mut. Ins. Co., 28 
AD2d 1073 (4th Dept 1967), affd, 23 NY2d 836, 297 NYS2d 737, 245 
NE2d 406 (1969); American Ref-Fuel Co. of Hempstead v Resource 
Recycling, Inc., 281 AD2d 573, 722 NYS2d 570 (2d Dept 2001) (insurer’s 
letter of repudiation excused insured from further compliance); State 
Farm Ins. Co. v Domotor, 266 AD2d 219, 697 NYS2d 348 (2d Dept 
1999) (insurer’s disclaimer of coverage excused the claimant from fur- 
ther compliance with proof of loss requirements); Matter of State Farm 
Mut. Auto. Ins. Co. (Callisto), 255 AD2d 876, 680 NYS2d 39 (4th Dept 
1998) (insurer cannot insist on prior written notice of insured’s settle- 
ment after it has repudiated liability on the claim); Rajchandra Corp. v 
Title Guar. Co., 163 AD2d 765, 558 NYS2d 1001 (38d Dept 1990) (insurer 
cannot insist upon cooperation or adherence to policy terms after it has 
repudiated liability on the claim by sending a letter denying liability or 
denying liability in an answer to a complaint in an action on the policy 
or by not taking control of action until three years after it was initiated 
by insured and until it had proceeded to the appellate level). 


An insurer may not repudiate liability and thereafter create 
grounds for refusal to pay by demanding compliance with examination 
and proof of loss provisions; nor may insured insulate itself from 
cooperating with the carrier by commencing a premature action before 
repudiation of liability by the insurer, Lentini Bros. Moving & Storage 
Co., Inc. v New York Property Ins. Underwriting Ass’n, 53 NY2d 835, 
440 NYS2d 174, 422 NE2d 819 (1981). However, the mere act of com- 
mencing a lawsuit against the insurer, without more, does not consti- 
tute noncooperation sufficient to relieve the insurer of its policy obliga- 
tions, Emigrant Mortg. Co., Inc. v Washington Title Ins. Co., 78 AD3d 
1112, 913 NYS2d 251 (2d Dept 2010). 


The following acts will, or may be found to, constitute “willful and 
avowed obstruction”: 


1. Refusal to sign papers or pleadings, Lauritano v American Fidel- 
ity Fire Ins. Co., 3 AD2d 564, 162 NYS2d 553 (1st Dept 1957), affd, 4 
NY2d 1028, 177 NYS2d 530, 152 NE2d 546 (1958). However, an 
insured’s refusal to sign until the insured could consult personal counsel, 
or under advice of insured’s personal attorney until insured’s obligation 
to do so had been litigated, is, as a matter of law, not a failure to coop- 
erate, American Sur. Co. of N.Y. v Diamond, 1 NY2d 594, 154 NYS2d 
918, 136 NE2d 876 (1956); Holubetz v National Fire Ins. Co. of Hartford, 
13 AD2d 228, 215 NYS2d 986 (3d Dept 1961), nor is a refusal to sign a 
waiver of personal service failure to cooperate, Messina v Atlantic Mut. 
Ins. Co., 26 Misc2d 1059, 207 NYS2d 76 (Sup 1960). 


2. Failure to appear or present a witness at an examination under 
oath or at an examination before trial or court ordered pretrial settle- 


588 


ContTRACTS PJI 4:78 


ment conference, see Lentini Bros. Moving & Storage Co., Inc. v New 
York Property Ins. Underwriting Ass’n, 53 NY2d 835, 440 NYS2d 174, 
422 NE2d 819 (1981) (refusal to submit to examination); Azeem v 
Colonial Assur. Co., 96 AD2d 123, 468 NYS2d 248 (4th Dept 1983), 
affd, 62 NY2d 951, 479 NYS2d 216, 468 NE2d 54 (1984) (failure to ap- 
pear at examination under oath); Allstate Ins. Co. v United Intern. Ins. 
Co., 16 AD3d 605, 792 NYS2d 549 (2d Dept 2005) (failure to appear to 
testify, without explanation, despite promise to appear and despite 
subpoena, prompting a contempt proceeding); Somerstein Caterers of 
Lawrence, Inc. v Insurance Co. of State of Pennsylvania, 262 AD2d 252, 
692 NYS2d 369 (1st Dept 1999) (refusal to present its treasurer or 
bookkeeper for examination under oath); Weissberg v Royal Ins. Co., 
240 AD2d 733, 659 NYS2d 505 (2d Dept 1997) (refusal to produce tax 
returns and to present the insured’s son for an examination under 
oath); Levy v Chubb Ins., 240 AD2d 336, 659 NYS2d 266 (1st Dept 
1997) (failure to appear at examination under oath); Rosetti v U.S. 
Fidelity & Guar. Co., Inc., 219 AD2d 819, 682 NYS2d 355 (4th Dept 
1995) (failure to submit to an examination under oath); Utica Mut. Ins. 
Co. v Gruzlewski, 217 AD2d 903, 630 NYS2d 826 (4th Dept 1995) (fail- 
ure to appear at examination before trial and pretrial conference); see 
also Erie Ins. Co. v JMM Properties, LLC, 66 AD3d 1282, 888 NYS2d 
642 (3d Dept 2009). Nonreceipt of a certified letter requesting the exam- 
ination is not a defense where the insured is at fault in failing to claim 
the certified letter and the insured was sent a copy of the certified letter 
by regular mail, 232 Broadway Corp. v Calvert Ins. Co., 149 AD2d 694, 
540 NYS2d 324 (2d Dept 1989). Whether or not the failure was willful 
or, for example, the result of deteriorating health of the insured’s at- 
torney, may present a jury question, Baerga v Transtate Ins. Co., 213 
AD2d 217, 623 NYS2d 587 (1st Dept 1995). 


The standard mortgagee clause in a fire insurance policy does not 
require the mortgagee to submit to examinations by the insurer and 
such a condition may not be read into the policy against the mortgagee’s 
interest, U.S. Fidelity & Guar. Co. v Annunziata, 67 NY2d 229, 501 
NYS2d 790, 492 NE2d 1206 (1986). 


3. Failure to make a full and frank disclosure, Coleman v New 
Amsterdam Cas. Co., 247 NY 271, 160 NE 367 (1928); Nationwide Mut. 
Ins. Co. v Graham, 275 AD2d 1012, 713 NYS2d 602 (4th Dept 2000); 
Maurice v Allstate Ins. Co., 173 AD2d 793, 570 NYS2d 654 (2d Dept 
1991); Evans v International Ins. Co., 168 AD2d 374, 562 NYS2d 692 
(1st Dept 1990); 2423 Mermaid Realty Corp. v New York Property Ins. 
Underwriting Ass’n, 142 AD2d 124, 534 NYS2d 999 (2d Dept 1988) 
(corporate president and sole shareholder’s refusal to provide personal 
financial records constitutes noncooperation); Dyno-Bite, Inc. v Travel- 
ers Companies, 80 AD2d 471, 489 NYS2d 558 (4th Dept 1981) (invoca- 
tion of constitutional privilege by corporate officers may be deemed non- 
cooperation and void fire policy); see Shaw v Bronfman, 284 AD2d 267, 
727 NYS2d 428 (1st Dept 2001) (failure to provide complete list of dam- 
ages, failure to cooperate with insurer’s investigation, and refusal to 
comply with discovery orders resulting in order of preclusion); see also 
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Blinco v Preferred Mut. Ins. Co., 11 AD3d 924, 782 NYS2d 483 (4th 
Dept 2004) (objection to broad scope of documentation requested by 
insurer did not constitute noncooperation). 


The obligation to make a full and frank disclosure is not breached 
by failure to advise the insurer that the insured had been summoned to 
a hearing before the Bureau of Motor Vehicles, Albert v Public Service 
Mut. Cas. Ins. Corp., 266 App Div 284, 42 NYS2d 124 (1st Dept 1943), 
affd, 292 NY 633, 55 NE2d 507 (1944), nor is the obligation breached 
when insured failed to reveal that her husband was arrested for arson 
absent clear and convincing evidence that the insured willfully con- 
cealed evidence of her husband’s actual complicity in the arson, Krupp v 
Aetna Life and Cas. Co., 150 AD2d 345, 540 NYS2d 869 (2d Dept 1989). 


The obligation is breached as a matter of law by the giving of a 
false statement or false testimony concerning how an accident occurred, 
Fidelity & Cas. Co. of New York v Holdeman, 23 AD2d 878, 259 NYS2d 
896 (2d Dept 1965), aff'd, 18 NY2d 997, 278 NYS2d 230, 224 NE2d 733 
(1966); Nationwide Mut. Ins. Co. v Graham, 275 AD2d 1012, 713 NYS2d 
602 (4th Dept 2000); Lewis v Nationwide Mut. Ins. Co., 202 AD2d 816, 
609 NYS2d 106 (8d Dept 1994); Government Emp. Ins. Co. v Fisher, 54 
AD2d 1087, 388 NYS2d 747 (4th Dept 1976); National Grange Mut. Ins. 
Co. v Austin, 23 AD2d 776, 258 NYS2d 439 (2d Dept 1965), or who was 
driving, State Farm Mut. Auto. Ins. Co. v Brown, 21 AD2d 742, 250 
NYS2d 244 (4th Dept 1964); National Grange Mut. Liability Co. v Fino, 
13 AD2d 10, 212 NYS2d 684 (3d Dept 1961), or the location of the ac- 
cident and the fact that the accident involved a pedestrian and not a 
deer, Lewis v Nationwide Mut. Ins. Co., 202 AD2d 816, 609 NYS2d 106 
(3d Dept 1994), or whether the unlicensed minor driver had permission, 
U.S. Fidelity & Guaranty Co. v Von Bargen, 7 AD2d 872, 182 NYS2d 
121 (2d Dept 1959), affd, 7 NY2d 932, 197 NYS2d 736, 165 NE2d 579 
(1960); Lumbermens Mut. Cas. Co. v Goldwasser, 7 AD2d 849, 181 
NYS2d 439 (2d Dept 1959). A disclaimer based on fraud or non- 
cooperation is ineffective when the policy provides that it will provide 
coverage to an “insured for damages sustained by any person who has 
not made fraudulent statements or engaged in fraudulent conduct if 
such damages result from an accident which is otherwise covered under 
this policy,” Avonmark Ins. Co. v Allstate Ins. Co., 294 AD2d 941, 741 
NYS2d 640 (4th Dept 2002). 


An insurer is estopped from disclaiming on the basis of the insured’s 
lack of cooperation when the insurer induces the insured’s false state- 
ment, General Mut. Ins. Co. v Grempel, 17 AD2d 650, 230 NYS2d 652 
(2d Dept 1962); see Hanover Ins. Co. v DeMato, 143 AD2d 807, 533 
NYS2d 138 (2d Dept 1988); Ferguson v Utica Mut. Ins. Co., 96 AD2d 
692, 466 NYS2d 771 (8d Dept 1983). There is no failure to cooperate 
where the false statement was not intentionally given, Albert v Public 
Service Mut. Cas. Ins. Corp., 266 App Div 284, 42 NYS2d 124 (1st Dept 
1943), affd, 292 NY 633, 55 NE2d 507 (1944), as when it resulted from 
the insured’s inability to read or understand, Roth v National Auto. 
Mut. Cas. Co., 202 App Div 667, 195 NYS 865 (1st Dept 1922); Rivera v 
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Merchants Mut. Cas. Co., 27 Misc2d 139, 210 NYS2d 577 (Mun Ct 
1960), or is otherwise explained, Solomon v Preferred Acc. Ins. Co. of 
New York, 132 Misc 134, 229 NYS 257 (AppT 1928). 


The insured’s failure to remember at the time of trial factual details 
given in an earlier statement presents a jury question, Seltzer v 
Indemnity Ins. Co. of North America, 252 NY 330, 169 NE 403 (1929), 
as may the giving of testimony at the trial consistent with an earlier 
statement when the contradictory testimony given by the witnesses for 
the opposing side indicates that both were false, Schields v London & 
Lancashire Indem. Co. of America, 251 App Div 775, 295 NYS 434 (3d 
Dept 1937). 


4. Admission of liability, but an admission of fault only constitutes 
a failure to cooperate when it is made with intent to admit liability for 
the accident, Wenig v Glens Falls Indem. Co., 294 NY 195, 61 NE2d 442 
(1945); see Greenhalgh v Commercial Ins. Co. of Newark, N. J., 25 
AD2d 916, 270 NYS2d 40 (3d Dept 1966). As to the effect of a settle- 
ment made by the insured, see infra this Comment. 


5. Collusion with claimant to help the claimant recover from the 
insurer, Seltzer v Indemnity Ins. Co. of North America, 252 NY 330, 
169 NE 408 (1929); Lauritano v American Fidelity Fire Ins. Co., 3 AD2d 
564, 162 NYS2d 553 (1st Dept 1957), affd, 4 NY2d 1028, 177 NYS2d 
530, 152 NE2d 546 (1958); see Ohrbach v Preferred Acc. Ins. Co. of New 
York, 227 App Div 311, 237 NYS 494 (1st Dept 1929), but lack of good 
faith on the part of the insured must be proved and will not be inferred, 
Albert v Public Service Mut. Cas. Ins. Corp., 266 App Div 284, 42 NYS2d 
124 (1st Dept 1943), affd, 292 NY 6338, 55 NE2d 507 (1944). 


6. Failure to attend or be available to attend trial, but only when it 
is shown that the insured knew that he or she was wanted at the trial 
and when it was to take place, Thrasher v U. S. Liability Ins. Co., 19 
NY2d 159, 278 NYS2d 793, 225 NE2d 503 (1967); Employers-Commercial 
Union Ins. Companies of America v Buonomo, 41 AD2d 285, 342 NYS2d 
447 (4th Dept 1973); see Kehoe v Motorists Mut. Ins. Co., 20 AD2d 308, 
246 NYS2d 827 (3d Dept 1964). 


In most cases the issue will turn on whether the insurer acted 
diligently to seek cooperation or locate the insured, supra this Comment. 
In some cases, the issue for the jury will be whether on the facts the 
insured’s failure to attend the trial was willful, Cyr v American 
Guarantee & Liability Insurance Co., 242 F2d 8 (2d Cir 1957); Hoff v 
St. Paul-Mercury Indemnity Co. of St. Paul, 74 F2d 689 (2d Cir 1935). 
As to the expense of attendance, it has been held that unless the insured 
is without funds, the insured must advance the expense money even 
though the policy provides for the payment of those expenses by the 
insurer, Hoff v St. Paul-Mercury Indemnity Co. of St. Paul, supra; see 
Annot: 9 ALR4th 218. 


7. Failure to answer the insurer’s communications, when it is shown 
that the insured, in fact, received them, Knickerbocker Ins. Co. v Guynn, 
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31 AD2d 748, 297 NYS2d 278 (2d Dept 1969); see Empire Mutual Ins. 
Co. v Stroud, 36 NY2d 719, 367 NYS2d 972, 328 NE2d 485 (1975); New 
York Cent. Mut. Fire Ins. Co. v Salomon, 11 AD3d 315, 782 NYS2d 730 
(1st Dept 2004), and failure to answer material and relevant questions 
during examination by the insurer, Johnson v Allstate Ins. Co., 197 
AD2d 672, 602 NYS2d 876 (2d Dept 1993); Argento v Aetna Cas. and 
Sur. Co., 184 AD2d 487, 584 NYS2d 607 (2d Dept 1992); Dlugosz v 
Exchange Mut. Ins. Co., 176 AD2d 1011, 574 NYS2d 864 (3d Dept 1991); 
Maurice v Allstate Ins. Co., 173 AD2d 793, 570 NYS2d 654 (2d Dept 
1991); Rickert v Travelers Ins. Co., 159 AD2d 758, 551 NYS2d 985 (3d 
Dept 1990); Cabe v Aetna Cas. & Sur. Co., 153 AD2d 653, 544 NYS2d 
862 (2d Dept 1989); Pizzirusso v Allstate Ins. Co., 148 AD2d 340, 532 
NYS2d 309 (2d Dept 1988). However, a failure to answer certain ques- 
tions at an examination under oath is not willful and avowed obstruc- 
tion where the plaintiff ultimately provided the information sought by 
the insurer at that examination, Delaine v Finger Lakes Fire & Cas. 
Co., 23 AD3d 1148, 806 NYS2d 320 (4th Dept 2005). An insured’s 
continued failure to provide information constitutes a willful failure to 
cooperate although it was done upon the advice of counsel, Evans v 
International Ins. Co., 168 AD2d 374, 562 NYS2d 692 (1st Dept 1990). 


A refusal to testify on the ground of a privilege has been found not 
to excuse a failure to cooperate, Dyno-Bite, Inc. v Travelers Companies, 
80 AD2d 471, 4389 NYS2d 558 (4th Dept 1981) (neither an individual 
insured nor the principals of a corporate insured may invoke the Fifth 
Amendment privilege against self incrimination to frustrate their car- 
rier’s efforts to investigate their claims); Liberty Mut. Ins. Co. v Engels, 
41 Misc2d 49, 244 NYS2d 983 (Sup 1963), aff'd on other grounds, 21 
AD2d 808, 250 NYS2d 851 (2d Dept 1964) (attorney/client privilege 
does not apply in actions involving the insurer and its insured). 


8. Settlement without insurer’s consent. Where a policy expressly 
requires the insurer’s prior consent to any settlement, failure of the 
insured to obtain that consent constitutes a breach of a condition of the 
insurance contract and disqualifies the insured from receiving the 
benefits of the policy, unless the insurer waived the requirement of 
consent or acquiesced in the settlement, Matter of Transportation Insur- 
ance Company (Pecoraro), 270 AD2d 851, 705 NYS2d 155 (4th Dept 
2000); State Farm Auto. Ins. Co. v Blanco, 208 AD2d 933, 617 NYS2d 
898 (2d Dept 1994); see also Weinberg v Transamerica Ins. Co., 62 
NY2d 379, 477 NYS2d 99, 465 NE2d 819 (1984); Matter of Allstate Ins. 
Co. (Liberati), 280 AD2d 922, 720 NYS2d 681 (4th Dept 2001); Fried- 
man v Allstate Ins. Co., 268 AD2d 558, 703 NYS2d 198 (2d Dept 2000); 
Burke v Liberty Mut. Ins. Co., 201 AD2d 773, 607 NYS2d 483 (3d Dept 
1994); L & K Holding Corp. v Tropical Aquarium at Hicksville, Inc., 192 
AD2d 648, 596 NYS2d 468 (2d Dept 1993); Leeds Peninsula Pharmacy, 
Inc. v American Nat. Fire Ins. Co., 125 AD2d 551, 509 NYS2d 627 (2d 
Dept 1986); Blacharsh v Hartford Ins. Group, 104 AD2d 839, 480 NYS2d 
241 (2d Dept 1984); Ziegler v Raskin, 100 AD2d 814, 474 NYS2d 745 
(1st Dept 1984). However, where an insurer unjustifiably refuses to 
defend a suit, the insured may make a reasonable settlement or com- 
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promise of the injured party’s claim, and is then entitled to reimburse- 
ment from the insurer, Isadore Rosen & Sons, Inc. v Security Mut. Ins. 
Co. of New York, 31 NY2d 342, 339 NYS2d 97, 291 NE2d 380 (1972); 
see New York v Zurich-American Ins. Group, 27 AD3d 609, 811 NYS2d 
773 (2d Dept 2006). 


9. Commencement by insured of its own action without affording 
insurer reasonable time to investigate and determine how to proceed, 
All State Properties, LLC v Old Republic Nat. Title Ins. Co., 95 AD3d 
1049, 944 NYS2d 310 (2d Dept 2012). 


10. In Lancaster v Freeport, 22 NY3d 30, 978 NYS2d 101, 1 NE3d 
302 (2013), the Court concluded, in the context of Public Officers Law 
§ 18, that the duty to cooperate may include the obligation to accept a 
reasonable settlement. 


As to waiver of the defense of failure to cooperate, see PJI 4:79. 
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(5) WAIVER AND EsTopPEL To USE 


PJI 4:79. Contracts—Insurance—Defenses—Disclaimer/ 
Waiver and Estoppel 


As you know, EF sued the plaintiff AB for 
personal injuries and obtained a money judgment 
against AB. AB, who had an insurance policy is- 
sued by CD Insurance Company, now sues to 
compel CD to pay the money judgment. CD claims 
that it has no obligation to pay the judgment 
because AB’s insurance policy excludes the claim 
made by EF. 


Under the law, when an insurance company 
decides that it has no obligation to defend or pay a 
claim, it must give the policy holder written notice 
as soon as reasonably possible that it will not 
defend or pay. If the insurance company delays 
giving that notice to the policy holder for an un- 
reasonable period of time, it will not be permitted 
to deny the policy holder’s claim. AB states that 
(he, she, it) gave notice of EF’s claim to CD on [give 
date/ but that CD did not send written notice to AB 
of its refusal to defend AB or pay the claim until 
[give date/. AB claims that the delay of [state period of 
delay/ was unreasonable. CD claims that the delay 
was not unreasonable because (/state reason such 
as:—/ the information that AB gave it about the 
claim was not complete and that only after investi- 
gation did it learn that EF’s claim was excluded by 
the insurance policy.) CD has the burden of prov- 
ing that it gave written notice of its refusal to 
defend or pay the claim as soon as was reasonably 
possible. 


The reasonableness of any delay is judged from 
the point in time when an insurance company 
learns sufficient facts on which to base its refusal 
to defend or pay. Reasonableness depends on the 
circumstances of the case. In deciding whether the 
delay in this case was reasonable, you must con- 
sider (/state facts, such as:—/ the information that 
AB gave to CD, what steps CD took to investigate 
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the claim, the length of time the investigation took, 
the diligence with which CD pursued its investiga- 
tion, and after it completed its investigation, how 
long it took to send the written notice of its refusal 
to defend or pay to AB.) If you find that CD did 
send the written notice of refusal to defend or pay 
as soon as was reasonably possible, AB is not 
entitled to recover and you need proceed no 
further. If you find that CD did not send its writ- 
ten notice as soon as was reasonably possible, AB 
is entitled to recover and you should proceed to 
consider damages. 


If you have found for AB, then AB is entitled to 
recover as damages the amount of the money judg- 
ment obtained by EF and the reasonable cost of 
the defense of EF’s action. 


Comment 


Caveat 1: The last paragraph of this charge assumes that there is 
no issue as to the adequacy of CD’s coverage to indemnify AB fully for 
EF’s money judgment. 


Caveat 2: By its plain terms, Insurance Law § 3420(d)(2) applies 
only in a particular context: insurance cases involving death and bodily 
injury claims arising out of a New York accident and brought under a 
New York liability policy, KeySpan Gas East Corp. v Munich Reinsur- 
ance America, Inc., 23 NY3d 583, 992 NYS2d 185, 15 NE3d 1194 (2014). 
Where the underlying claim does not arise out of an accident involving 
bodily injury or death, the notice of disclaimer provisions set forth in In- 
surance Law § 3420(d) are inapplicable, id. In such cases, the insurer 
will not be barred from disclaiming coverage simply as a result of the 
passage of time, and its delay in giving notice of disclaimer should be 
considered under common-law waiver and/or estoppel principles, id; 
Provencal, LLC v Tower Ins. Co. of New York, 138 AD3d 732, 30 NYS3d 
138 (2d Dept 2016) (insurer’s failure to identify specific ground in 
disclaimer letter). 


Based on Insurance Law § 3420(d) which requires a written 
disclaimer under a liability insurance policy and from which is taken 
the phrase “as soon as is reasonably possible” and on Zappone v Home 
Ins. Co., 55 NY2d 131, 447 NYS2d 911, 482 NE2d 783 (1982); Hartford 
Ins. Co. v Nassau, 46 NY2d 1028, 416 NYS2d 539, 389 NE2d 1061 
(1979); Allstate Ins. Co. v Gross, 27 NY2d 263, 317 NYS2d 309, 265 
NE2d 736 (1970); Crowningshield v Nationwide Mut. Ins. Co., 255 AD2d 
813, 680 NYS2d 302 (8d Dept 1998); Murphy v Hanover Ins. Co., 239 
AD2d 323, 657 NYS2d 740 (2d Dept 1997); Utica Fire Ins. Co. of Oneida 


595 


PJI 4:79 PATTERN JuRY INSTRUCTIONS 


County v Spagnolo, 221 AD2d 921, 634 NYS2d 296 (4th Dept 1995); 
Wilczak v Ruda & Capozzi, Inc., 203 AD2d 944, 611 NYS2d 73 (4th 
Dept 1994); Nova Cas. Co. v Charbonneau Roofing Inc., 185 AD2d 490, 
585 NYS2d 876 (3d Dept 1992). The pattern charge deals with cases 
subject to Insurance Law § 3420(d), which governs liability policies. 


In addition to the requirements of Insurance Law § 3420(d), this 
Comment deals with (1) general principles governing waiver and estop- 
pel, (2) noncoverage under the policy, (3) waiver and estoppel with re- 
spect to a condition precedent to inception of the policy or to liability 
under the policy, (4) waiver and estoppel as to breach of policy condi- 
tions subsequent to loss, and (5) the effect of a reservation of rights by 
the insurer. Generally as to waiver and estoppel of defenses to insur- 
ance policies, see 7A Appleman, Insurance Law & Practice 515ff, 
§§ 4692-4694; 16A, 17 Appleman, Insurance Law & Practice Chaps 
317-326; Holmes’ Appleman on Insurance 2d §§ 54.1, 61.3, 61.4; Vance, 
Insurance (3d Ed) 470ff, §§ 81-90; 69 NYJur2d Insurance §§ 1318— 
1382; Annot: 38 ALR2d 1148; 30 ALR4th 620; 68 ALR4th 389; 1 ALR3d 
1139: 


Where an insurer improperly disclaims coverage, it is liable for the 
attorneys fees incurred by the insured in defending the liability action, 
but not for the fees incurred in suing the insurer to establish coverage, 
Mighty Midgets, Inc. v Centennial Ins. Co., 47 NY2d 12, 416 NYS2d 
559, 389 NE2d 1080 (1979); Grimsey v Lawyers Title Ins. Corp., 31 
NY2d 958, 341 NYS2d 100, 2938 NE2d 249 (1972); Doyle v Allstate Ins. 
Co., 1 NY2d 439, 154 NYS2d 10, 1836 NE2d 484 (1956); see New York 
University v Continental Ins. Co., 87 NY2d 308, 639 NYS2d 283, 662 
NE2d 763 (1995); Barkan v New York Schools Ins. Reciprocal, 65 AD3d 
1061, 886 NYS2d 414 (2d Dept 2009); Silva v F.R. Real Estate Develop- 
ment Corp., 58 AD3d 449, 870 NYS2d 328 (1st Dept 2009); Kramarik v 
Travelers, 25 AD3d 960, 808 NYS2d 807 (3d Dept 2006). However, the 
insured may recover such fees if the insurer brings the action against 
the insured in an effort to free itself from coverage, U.S. Underwriters 
Ins. Co. v City Club Hotel, LLC, 3 NY3d 592, 789 NYS2d 470, 822 
NE2d 777 (2004); Mighty Midgets, Inc. v Centennial Ins. Co., supra; 
Grimsey v Lawyers Title Ins. Corp., supra; National Grange Mut. Ins. 
Co. v T.C. Concrete Const., Inc., 43 AD3d 1321, 843 NYS2d 877 (4th 
Dept 2007); see New York v Zurich-American Ins. Group, 27 AD3d 609, 
811 NYS2d 773 (2d Dept 2006). The same principle applies when an 
insured succeeds on its counterclaim against an insurer for declaratory 
relief where the counterclaim is mirror image of the insurer’s declara- 
tory judgment claim against the insured and, thus, the counterclaim did 
not place the insurer in a defensive posture, American Home Assur. Co. 
v Port Authority of New York and New Jersey, 123 AD3d 633, 1 NYS3d 
29 (1st Dept 2014); but see West 56th Street Associates v Greater New 
York Mut. Ins. Co., 250 AD2d 109, 681 NYS2d 523 (1st Dept 1998) (suc- 
cessful insureds who brought declaratory judgment action against 
insurer not entitled to attorney’s fees where insurer interposed 
counterclaim that was “no more than prayer for declaration in its favor” 
and did not place insurer in defensive posture). 
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Timeliness of Disclaimer 


The timeliness of insurer’s disclaimer is of importance both under 
Insurance Law § 3420 and the common law doctrine of estoppel, see 
KeySpan Gas East Corp. v Munich Reinsurance America, Inc., 23 NY3d 
583, 992 NYS2d 185, 15 NE8d 1194 (2014). Insurance Law § 3420 
requires written notice of disclaimer of liability or denial of coverage 
under a liability insurance policy “as soon as reasonably possible.” The 
reasonableness of any delay in disclaiming under the statute is judged 
from the time an insurer first learns of the grounds for disclaimer of li- 
ability or denial of coverage, Country-Wide Ins. Co. v Preferred Truck- 
ing Services Corp., 22 NY3d 571, 983 NYS2d 460, 6 NE3d 578 (2014); 
Continental Cas. Co. v Stradford, 11 NY3d 443, 871 NYS2d 607, 900 
NE2d 144 (2008); New York Cent. Mut. Fire Ins. Co. v Aguirre, 7 NY3d 
772, 820 NYS2d 848, 854 NE2d 146 (2006); First Financial Ins. Co. v 
Jetco Contracting Corp., 1 NY3d 64, 769 NYS2d 459, 801 NE2d 835 
(2003); Matter of Arbitration Between Allcity Ins. Co. and Jimenez, 78 
NY2d 1054, 576 NYS2d 87, 581 NE2d 1342 (1991); Scott McLaughlin 
Truck & Equipment Sales, Inc. v Selective Ins. Co. of America, 68 AD3d 
1619, 893 NYS2d 297 (3d Dept 2009); Moore v Ewing, 9 AD3d 484, 781 
NYS2d 51 (2d Dept 2004); Generali-U.S. Branch v Rothschild, 295 AD2d 
236, 744 NYS2d 159 (1st Dept 2002); 2540 Associates, Inc. v Assicura- 
zioni Generali, S.p.A., 271 AD2d 282, 707 NYS2d 59 (1st Dept 2000); 
see Nova Cas. Co. v Charbonneau Roofing Inc., 185 AD2d 490, 585 
NYS2d 876 (3d Dept 1992). An insurer’s failure to disclaim coverage in 
writing to the insured as soon as reasonably possible prevents the 
insurer from disclaiming coverage based upon late notice, even where 
the insured’s notice of claim is untimely, Magistro v Buttered Bagel, 
Inc., 79 AD3d 822, 914 NYS2d 192 (2d Dept 2010); Scott McLaughlin 
Truck & Equipment Sales, Inc. v Selective Ins. Co. of America, supra. 


If the grounds for disclaimer were or should have been “readily ap- 
parent” to the insurer when it first learned of the claim, any subsequent 
delay in the insurer’s issuing the disclaimer is untimely as a matter of 
law, First Financial Ins. Co. v Jetco Contracting Corp., 1 NY3d 64, 769 
NYS2d 459, 801 NE2d 835 (2003); Those Certain Underwriters at 
Lloyds, London v Gray, 49 AD3d 1, 856 NYS2d 1 (1st Dept 2007); see 
Country-Wide Ins. Co. v Preferred Trucking Services Corp., 22 NY3d 
571, 983 NYS2d 460, 6 NE3d 578 (2014). A determination as to whether 
a disclaimer for noncooperation was made within a reasonable time 
may be complex because a party’s noncooperative attitude is often not 
readily apparent, Country-Wide Ins. Co. v Preferred Trucking Services 
Corp., supra. In contrast, where timeliness of the insured’s notice was 
not apparent from the face of that notice, a two-week delay by the 
insurer for management review, editing and mailing of the disclaimer 
was not unreasonable as a matter of law, Tower Ins. Co. of New York v 
United Founders Ltd., 126 AD3d 467, 5 NYS3d 396 (1st Dept 2015); see 
AIU Ins. Co. v Veras, 94 AD3d 642, 942 NYS2d 532 (1st Dept 2012). 


The requirement that written notice of disclaimer of liability or 
denial of coverage be issued “as soon as reasonably possible” applies not 


597 


PJI 4:79 PaTTERN JURY INSTRUCTIONS 


only to an insurer’s disclaimer of primary insurance coverage, but to a 
disclaimer of excess coverage as well, George Campbell Painting v 
National Union Fire Ins. Co. of Pittsburgh, PA, 92 AD3d 104, 937 
NYS2d 164 (1st Dept 2012); Reyes v Diamond State Ins. Co., 35 AD3d 
830, 827 NYS2d 263 (2d Dept 2006); Mann v Gulf Ins. Co., 3 AD3d 554, 
771 NYS2d 176 (2d Dept 2004), although the disclaimer obligation of an 
excess insurance carrier is not implicated where the insured fails, 
through no fault of the excess insurer, to make a timely claim against 
the primary policy, see Allcity Ins. Co. v Sioukas, 51 AD2d 525, 378 
NYS2d 711 (1st Dept 1976), aff'd, 41 NY2d 872, 393 NYS2d 993, 362 
NE2d 623 (1977). 


While an investigation into issues affecting the insurer’s decision to 
disclaim may excuse a delay, an investigation into other sources of in- 
surance does not excuse a delay, First Financial Ins. Co. v Jetco 
Contracting Corp., 1 NY3d 64, 769 NYS2d 459, 801 NE2d 835 (2008). 
Further, when an insurer delays issuing a disclaimer on a ground that 
the insurer knows to be valid, its late notice of disclaimer will not be 
excused because it was investigating other grounds for disclaiming 
coverage, George Campbell Painting v National Union Fire Ins. Co. of 
Pittsburgh, PA, 92 AD3d 104, 937 NYS2d 164 (1st Dept 2012) (overrul- 
ing DiGuglielmo v Travelers Property Cas., 6 AD3d 344, 776 NYS2d 
542 (1st Dept 2004); New York v Northern Ins. Co. of New York, 284 
AD2d 291, 725 NYS2d 374 (2d Dept 2001)). Thus, the disclaimer may 
not be delayed indefinitely until all issues of fact regarding the insurer’s 
coverage obligations have been resolved, American Exp. Property Cas. 
Co. v Vinci, 18 AD38d 655, 795 NYS2d 329 (2d Dept 2005); Republic 
Franklin Ins. Co. v Pistilli, 16 AD3d 477, 791 NYS2d 639 (2d Dept 
2005); see Vermont Mut. Ins. Co., Inc. v Mowery Const., Inc., 122 AD3d 
974, 996 NYS2d 747 (8d Dept 2014). Under the statute the only issue is 
whether the carrier acted within a reasonable time and prejudice plays 
no part, Hartford Ins. Co. v Nassau, 46 NY2d 1028, 416 NYS2d 539, 
389 NE2d 1061 (1979); Allstate Ins. Co. v Gross, 27 NY2d 263, 317 
NYS2d 309, 265 NE2d 736 (1970); Blue Ridge Ins. Co. v Jiminez, 7 
AD3d 652, 777 NYS2d 204 (2d Dept 2004); Cassara v Nationwide Mut. 
Ins. Co., 144 AD2d 974, 534 NYS2d 277 (4th Dept 1988). 


Under § 3420, it is the insurer’s burden to explain its delay in 
notifying the insured of its disclaimer, Country-Wide Ins. Co. v 
Preferred Trucking Services Corp., 22 NY3d 571, 983 NYS2d 460, 6 
NE8d 578 (2014); First Financial Ins. Co. v Jetco Contracting Corp., 1 
NY3d 64, 769 NYS2d 459, 801 NE2d 835 (2003); Zappone v Home Ins. 
Co., 55 NY2d 131, 447 NYS2d 911, 482 NE2d 783 (1982); Sirius America 
Ins. Co. v Vigo Const. Corp., 48 AD8d 450, 852 NYS2d 176 (2d Dept 
2008); Dependible Janitorial Services Inc. v Transcontinental Ins. Co., 
212 AD2d 946, 622 NYS2d 632 (3d Dept 1995) (conclusory statements 
insufficient to justify five month delay). If the insurer’s delay in notify- 
ing the insured of a disclaimer is due to an investigation into issues 
pertaining to its decision whether to disclaim coverage, the insurer has 
the burden of demonstrating that its delay was reasonably related to its 
completion of a thorough and diligent investigation, Mayer’s Cider Mill, 
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Inc. v Preferred Mut. Ins. Co., 63 AD3d 1522, 879 NYS2d 858 (4th Dept 
2009); Tully Const. Co., Inc. v TIG Ins. Co., 43 AD3d 1150, 842 NYS2d 
528 (2d Dept 2007). Further, where the insurer claims that its delay 
was justified by a need to investigate, it must demonstrate that it actu- 
ally did engage in an investigation, Stout v 1 East 66th Street Corp., 90 
AD3d 898, 935 NYS2d 49 (2d Dept 2011). In that context, the insurer 
has a duty to expedite the disclaimer process, New York v Greenwich 
Ins. Co., 95 AD3d 732, 945 NYS2d 83 (1st Dept 2012). 


Insurance Law § 3420(d) applies to coverage in a policy delivered or 
issued for delivery in this state for death or bodily injury arising out of 
an accident occurring within this state, KeySpan Gas East Corp. v 
Munich Reinsurance America, Inc., 283 NY3d 583, 992 NYS2d 185, 15 
NE3d 1194 (2014); Preserver Ins. Co. v Ryba, 10 NY8d 635, 862 NYS2d 
820, 893 NE2d 97 (2008); American Ref-Fuel Co. of Hempstead v 
Employers Ins. Co. of Wausau, 265 AD2d 49, 705 NYS2d 67 (2d Dept 
2000); see Iafallo v Nationwide Mut. Fire Ins. Co., 299 AD2d 925, 750 
NYS2d 386 (4th Dept 2002); U.S. Fidelity and Guar. Co. v New York 
Susquehanna and Western Ry. Corp., 275 AD2d 977, 713 NYS2d 624 
(4th Dept 2000); Merchants Mut. Ins. Co. v Allcity Ins. Co., 245 AD2d 
590, 664 NYS2d 690 (3d Dept 1997) (Insurance Law § 3420(d) may be 
applicable to claims for emotional distress); Interested Underwriters at 
Lloyd’s v H.D.I. III Associates, 213 AD2d 246, 623 NYS2d 871 (1st Dept 
1995) (statute inapplicable to property insurance); see also Smith v 
General Acc. Ins. Co., 295 AD2d 738, 744 NYS2d 59 (8d Dept 2002) (no 
requirement of high degree of specificity in notice of disclaimer). Insur- 
ance Law § 3420(d) requires a notice of disclaimer if liability to a third 
party for injury or death is involved, Merchants Mut. Ins. Co. v Allcity 
Ins. Co., supra, but not to claims for economic injury, Fairmont Funding, 
Ltd. v Utica Mut. Ins. Co., 264 AD2d 581, 694 NYS2d 389 (1st Dept 
1999). Insurance Law § 3420(d) does not require notice of disclaimer to 
another insurer, Sixty Sutton Corp. v Illinois Union Ins. Co., 34 AD3d 
386, 825 NYS2d 46 (1st Dept 2006); Bovis Lend Lease LMB, Inc. v 
Royal Surplus Lines Ins. Co., 27 AD3d 84, 806 NYS2d 53 (1st Dept 
2005). 


The statutory language “issued for delivery” does not mean the 
same thing as “actual delivery”; the location of the insured and the risk 
to be insured are determinative, Preserver Ins. Co. v Ryba, 10 NY3d 
635, 862 NYS2d 820, 893 NE2d 97 (2008); American Ref-Fuel Co. of 
Hempstead v Employers Ins. Co. of Wausau, 265 AD2d 49, 705 NYS2d 
67 (2d Dept 2000); see Carlson v American Intern. Group, Inc., 30 NY3d 
288, 67 NYS3d 100, 89 NE3d 490 (2017). Thus, § 3420(d) applies even 
where the policy was issued out of state and listed the address of the 
insured’s corporate headquarters out of state where the policy expressly 
covered insureds and risks located in New York, Columbia Cas. Co. v 
National Emergency Services, Inc., 282 AD2d 346, 723 NYS2d 473 (1st 
Dept 2001). 


Insurance Law § 3420(d) has been amended to require that with re- 
spect to certain liability policies, within 60 days of a written request 
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made by an injured person who has filed a claim or by another claim- 
ant, an insurer must provide written confirmation as to whether the 
insured had a liability insurance policy of the type specified by the law 
in effect on the date of alleged occurrence and specify the liability insur- 
ance limits of the coverage provided by the policy, Insurance Law 
§ 3420(d)(1)(A) and (B), L 2008, ch 388, § 5. The new law further 
provides that where the injured person does not provide sufficient 
identifying information to allow the insurer to identify a policy that 
may be relevant, the insurer must, within 45 days of receiving the 
initial written request, advise the injured person of the lack of sufficient 
information in writing and specify the information that is lacking, In- 
surance Law § 3420(d)(1)(C). Within 45 days of receipt of this additional 
information, the insurer shall provide the information required by 
§ 3420(d)(1)(B), id. 


In cases governed by Insurance Law § 3420(d), the question whether 
a disclaimer has been issued with reasonable promptness is, in all but 
extreme or exceptional cases, a question of fact, see Hartford Ins. Co. v 
Nassau, 46 NY2d 1028, 416 NYS2d 539, 389 NE2d 1061 (1979); Allstate 
Ins. Co. v Gross, 27 NY2d 263, 317 NYS2d 309, 265 NE2d 736 (1970); 
Those Certain Underwriters at Lloyds, London v Gray, 49 AD3d 1, 856 
NYS2d 1 (1st Dept 2007) (reasonableness of 56-day delay presents a 
question of fact); Bovis Lend Lease LMB, Inc. v Zurich Ins. Co., 9 AD3d 
269, 780 NYS2d 129 (1st Dept 2004) (question of fact presented as to 
reasonableness of subcontractor’s liability insurer’s four month delay in 
disclaiming where general contractor’s liability insurer mailed demand 
letter to non-local address of insurer); Potter v North Country Ins. Co., 
8 AD3d 1002, 778 NYS2d 805 (4th Dept 2004) (reasonableness of 38-day 
delay presents question of fact); Matter of Allstate Ins. Co. (Earl), 284 
AD2d 1002, 726 NYS2d 522 (4th Dept 2001) (reasonableness of five 
week delay is question of fact); Hess v Nationwide Mut. Ins. Co., 273 
AD2d 689, 709 NYS2d 701 (3d Dept 2000) (refusing to adopt bright line 
that any delay of thirty days or less is reasonable); Osterreicher ex rel. 
Osterreicher v Home Mut. Ins. Co. of Binghamton, New York, 272 AD2d 
926, 707 NYS2d 742 (4th Dept 2000) (reasonableness of 52-day delay is 
question for jury); Crowningshield v Nationwide Mut. Ins. Co., 255 
AD2d 8138, 680 NYS2d 302 (3d Dept 1998) (30-day delay presents ques- 
tion of fact); Murphy v Hanover Ins. Co., 239 AD2d 323, 657 NYS2d 740 
(2d Dept 1997) (question of fact where insurer delayed one month after 
receiving letter threatening legal action); see also Country-Wide Ins. 
Co. v Preferred Trucking Services Corp., 22 NY3d 571, 983 NYS2d 460, 
6 NE38d 578 (2014). Despite the foregoing, as the following paragraphs 
indicate, the courts frequently decide the issue as a matter of law where 
the delay approaches or exceeds two months and is not accompanied by 
an adequate explanation. 


Note that in gauging whether a given period of delay is reasonable 
or unreasonable as a matter of law or presents a triable issue of fact, 
the circumstances of each individual case, including the particular 
ground for the disclaimer and the specific period of delay, must be 
scrutinized. Thus, a finding that a particular period of delay in one case 
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was reasonable or unreasonable as a matter of law or presented a tri- 
able issue of fact does not necessarily mean that the same result will oc- 
cur in a different case involving the same or similar period of delay. In 
this connection, the courts tend to tolerate longer delays in disclaimers 
based on noncooperation because a party’s noncooperative attitude is 
often not readily apparent, and in light of the principle that an insurer 
is encouraged to disclaim for noncooperation only after it is clear that 
further reasonable attempts by the insurer to elicit a party’s coopera- 


tion will be futile, see Country-Wide Ins. Co. v Preferred Trucking 
Services Corp., 22 NY3d 571, 983 NYS2d 460, 6 NE3d 578 (2014). 


The Court of Appeals has held that an unexcused delay of 48 days, 
First Financial Ins. Co. v Jetco Contracting Corp., 1 NY3d 64, 769 
NYS2d 459, 801 NE2d 835 (2003), as well as an unexplained delay of 
sixty-two days, Hartford Ins. Co. v Nassau, 46 NY2d 1028, 416 NYS2d 
539, 389 NE2d 1061 (1979), is unreasonable as a matter of law. The 
Court of Appeals has also held that a nine month delay was unreason- 
able as a matter of law where the claimant failed to return completed 
proof-of-claim forms which were required to be returned “immediately” 
but the claimant was not given a set deadline within which to submit 
the forms, New York Cent. Mut. Fire Ins. Co. v Aguirre, 7 NY3d 772, 
820 NYS2d 848, 854 NE2d 146 (2006). There is no difference between a 
delay that is unexplained and a delay that is unexcused, meaning that 
the explanation is unsatisfactory, First Financial Ins. Co. v Jetco 
Contracting Corp., supra. 


The First, Second and Third Departments have found some delays 
of less than two months in duration to be unreasonable as a matter of 
law, see Pav-Lak Industries, Inc. v Arch Ins. Co., 56 AD3d 287, 866 
NYS2d 671 (1st Dept 2008) (1%* Dept; 45-day delay not reasonable where 
basis for disclaimer was readily apparent); Sirius America Ins. Co. v 
Vigo Const. Corp., 48 AD3d 450, 852 NYS2d 176 (2d Dept 2008) (2d 
Dept; unexplained 34-day delay unreasonable); Temple Const. Corp. v 
Sirius America Ins. Co., 40 AD3d 1109, 887 NYS2d 689 (2d Dept 2007) 
(2d Dept; 47-day delay not reasonable); Reyes v Diamond State Ins. Co., 
35 AD3d 830, 827 NYS2d 263 (2d Dept 2006) (2d Dept; 50-day delay not 
reasonable); Allstate Ins. Co. v Swinton, 27 AD3d 462, 811 NYS2d 108 
(2d Dept 2006) (2d Dept; 34-day delay unreasonable under the circum- 
stances); Bovis Lend Lease LMB, Inc. v Royal Surplus Lines Ins. Co., 27 
AD8d 84, 806 NYS2d 53 (1st Dept 2005) (1st Dept; 36-day delay not 
excused by insurer’s staffing problems); Pennsylvania Lumbermans 
Mut. Ins. Co. v D & Sons Const. Corp., 18 AD3d 843, 796 NYS2d 122 
(2d Dept 2005) (2d Dept; 47 days not excused by consultation with at- 
torney); Moore v Ewing, 9 AD3d 484, 781 NYS2d 51 (2d Dept 2004) (2d 
Dept; unexplained 45-day delay); Halali v Evanston Ins. Co., 8 AD3d 
431, 779 NYS2d 119 (2d Dept 2004) (2d Dept; unexplained delay of 49 
days); West 16th Street Tenants Corp. v Public Service Mut. Ins. Co., 
290 AD2d 278, 736 NYS2d 34 (1st Dept 2002) (1st Dept; unexcused 30- 
day delay); Nationwide Mut. Ins. Co. v Steiner, 199 AD2d 507, 605 
NYS2d 391 (2d Dept 1993) (2d Dept; unexplained delay of 41 days); 


601 


PJI 4:79 PATTERN Jury INSTRUCTIONS 


Colonial Penn Ins. Co. v Pevzner, 266 AD2d 391, 698 NYS2d 310 (2d 
Dept 1999) (2d Dept; unexcused delay of 41 days); Squires v Robert 
Marini Builders Inc., 293 AD2d 808, 739 NYS2d 777 (3d Dept 2002) (3d 
Dept; unexcused delay of 42 days); Uptown Whole Foods, Inc. v Liberty 
Mut. Fire Ins. Co., 302 AD2d 592, 756 NYS2d 251 (2d Dept 2003) (2d 
Dept; unexcused delay of 57 days). 


The rule in the Fourth Department is that unexplained delays of 
more than two months are unreasonable as a matter of law, Nuzzo v 
Griffin Technology Inc., 222 AD2d 184, 643 NYS2d 802 (4th Dept 1996); 
Gill v Gouchie, 210 AD2d 954, 620 NYS2d 679 (4th Dept 1994); see 
Utica Fire Ins. Co. of Oneida County v Spagnolo, 221 AD2d 921, 634 
NYS2d 296 (4th Dept 1995); see also Buttenschon v State Farm Mut. 
Auto. Ins. Co., 291 AD2d 864, 737 NYS2d 190 (4th Dept 2002) (SUM 
coverage). 


Cases finding delays of two to three months to be unreasonable as a 
matter of law include Scott McLaughlin Truck & Equipment Sales, Inc. 
v Selective Ins. Co. of America, 68 AD3d 1619, 893 NYS2d 297 (3d Dept 
2009); Crocodile Bar, Inc. v Dryden Mut. Ins. Co., 61 AD3d 13861, 877 
NYS2d 778 (4th Dept 2009); Prudential Property & Cas. Ins. v Persaud, 
256 AD2d 502, 682 NYS2d 412 (2d Dept 1998); Alice J. v Joseph B., 198 
AD2d 846, 604 NYS2d 419 (4th Dept 1993); Kramer v Interboro Mut. 
Indem. Ins. Co., 176 AD2d 308, 574 NYS2d 575 (2d Dept 1991); Farmers 
Fire Ins. Co. v Brighton, 142 AD2d 547, 530 NYS2d 215 (2d Dept 1988); 
see QBE Ins. Corp. v Adjo Contracting Corp., 112 AD3d 686, 976 NYS2d 
534 (2d Dept 2013) (delays in disclaiming based on late notice ranging 
from 63 days to one year); Only Natural, Inc. v Realm Nat. Ins. Co., 37 
AD3d 436, 830 NYS2d 229 (2d Dept 2007) (over two months); Ward v 
Corbally, Gartland & Rappleyea, 207 AD2d 342, 615 NYS2d 4380 (2d 
Dept 1994) (over two months); National Cas. Co. v Levittown Events, 
Inc., 191 AD2d 548, 595 NYS2d 93 (2d Dept 1993) (over two months); 
Mount Vernon Fire Ins. Co. v Unjar, 177 AD2d 480, 575 NYS2d 694 (2d 
Dept 1991) (two and a half months); McGinnis v Mandracchia, 291 
AD2d 484, 739 NYS2d 160 (2d Dept 2002) (85-day delay); Wright v 
Wright, 35 AD2d 895, 315 NYS2d 710 (3d Dept 1970) (three months). 


Cases finding an unexplained delay of four months to be unreason- 
able as a matter of law include Kokonis v Hanover Ins. Co., 279 AD2d 
868, 719 NYS2d 376 (3d Dept 2001); American Ref-Fuel Co. of 
Hempstead v Employers Ins. Co. of Wausau, 265 AD2d 49, 705 NYS2d 
67 (2d Dept 2000); Bernstein v Allstate Ins. Co., 199 AD2d 358, 605 
NYS2d 354 (2d Dept 1993); State Farm Mut. Ins. Co. v Del Pizzo, 185 
AD2d 352, 586 NYS2d 310 (2d Dept 1992); Associated Mut. Ins. Co. v 
Samicaban Inc., 178 AD2d 883, 577 NYS2d 737 (38d Dept 1991); Cassara 
v Nationwide Mut. Ins. Co., 144 AD2d 974, 534 NYS2d 277 (4th Dept 
1988); Cohen v Atlantic Nat. Ins. Co., 24 AD2d 896, 264 NYS2d 807 (2d 
Dept 1965); see New York v St. Paul Fire and Marine Ins. Co., 21 AD3d 
978, 801 NYS2d 362 (2d Dept 2005) and Kleneic v White Lake Marine 
Corp., 144 AD2d 341, 533 NYS2d 909 (2d Dept 1988) (more than four 
months). 
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Longer delays found unreasonable as a matter of law include Allstate 
Ins. Co. v Centennial Ins. Co., 187 AD2d 690, 590 NYS2d 272 (2d Dept 
1992) (five months); Reliance Ins. Co. v Kenosian, 46 AD2d 38, 361 
NYS2d 60 (8d Dept 1974); Cullen v Naples, 39 AD2d 336, 334 NYS2d 
257 (2d Dept 1972), rev'd on other grounds, 31 NY2d 818, 339 NYS2d 
464, 291 NE2d 587 (1972) (five and one-half months); Allstate Ins. Co. v 
Kuper, 140 AD2d 479, 528 NYS2d 591 (2d Dept 1988) (six months); 
General Acc. Ins. Co., Inc. v Villani, 200 AD2d 711, 607 NYS2d 70 (2d 
Dept 1994) and New York Cent. Mut. Fire Ins. Co. v Markowitz, 147 
AD2d 461, 587 NYS2d 571 (2d Dept 1989) (six and one-half months); 
Allstate Ins. Co. v Gross, 27 NY2d 263, 317 NYS2d 309, 265 NE2d 736 
(1970), State Farm Mut. Auto. Ins. Co. v Cote, 200 AD2d 622, 606 
NYS2d 721 (2d Dept 1994), North Country Ins. Co. v Tucker, 273 AD2d 
683, 709 NYS2d 255 (38d Dept 2000) and Motor Vehicle Acc. Indemnifica- 
tion Corp. v U. S. Liability Ins. Co., 33 AD2d 902, 307 NYS2d 685 (1st 
Dept 1970) (seven months); Firemen’s Fund Ins. Co. of Newark v 
Hopkins, 88 NY2d 836, 644 NYS2d 481, 666 NE2d 1354 (1996) (nearly 
eight months); Interboro Mut. Indem. Ins. Co. v Gatterdum, 163 AD2d 
788, 558 NYS2d 749 (8d Dept 1990) (nine months); Paul M. Mainte- 
nance, Inc. v Transcontinental Ins. Co., 300 AD2d 209, 755 NYS2d 3 
(1st Dept 2002) (ten months); Kamyr, Inc. v St. Paul Surplus Lines Ins. 
Co., 152 AD2d 62, 547 NYS2d 964 (3d Dept 1989) (eleven months). 


Delays of more than a year found unreasonable as a matter of law 
include State v General Star Indem. Co., 299 AD2d 537, 751 NYS2d 47 
(2d Dept 2002) and U.S. Liability Ins. Co. v Staten Island Hosp., 162 
AD2d 445, 556 NYS2d 153 (2d Dept 1990) (13 months); Greater New 
York Mut. Ins. Co. v Clark, 205 AD2d 857, 613 NYS2d 295 (3d Dept 
1994) and Regional Transit Service, Inc. v Kemper Ins. Companies, 73 
AD2d 1036, 425 NYS2d 400 (4th Dept 1980) (15 months); Preisch v 
Continental Cas. Co., 55 AD2d 117, 389 NYS2d 700 (4th Dept 1976) (16 
months); Macari v Nationwide Mut. Ins. Co., 296 AD2d 384, 745 NYS2d 
191 (2d Dept 2002) (twenty months); Penn-America Group, Inc. v 
Zoobar, Inc., 305 AD2d 1116, 759 NYS2d 825 (4th Dept 2008) (three 
years); Consolidated Edison Co. of New York, Inc. v U.S. Fidelity and 
Guar. Co., 263 AD2d 380, 693 NYS2d 31 (1st Dept 1999) (over three 
years); Jefferson Ins. Co. of New York v Travelers Indem. Co., 92 NY2d 
363, 681 NYS2d 208, 703 NE2d 1221 (1998) (four and one-half years); 
see Matter of Great American Ins. Co. (Tomaino), 293 AD2d 944, 741 
NYS2d 315 (3d Dept 2002) (two years after initial notice and three 
months after assertion of actual claim). 


For cases finding that the delay was not unreasonable as a matter 
of law, see Country-Wide Ins. Co. v Preferred Trucking Services Corp., 
22 NY3d 571, 983 NYS2d 460, 6 NE3d 578 (2014) (approximately four- 
month delay reasonable as a matter of law; disclaimer based on 
noncooperation of insured); Sevenson Environmental Services, Inc. v 
Sirius America Ins. Co., 64 AD3d 1234, 883 NYS2d 423 (4th Dept 2009) 
(24-day delay); Ace Packing Co. Inc. v Campbell Solberg Associates, 
Inc., 41 AD3d 12, 835 NYS2d 32 (1st Dept 2007) (38-day delay not un- 
reasonable when delay was due to insured’s refusal to cooperate with 
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insurer’s investigation); Temple Const. Corp. v Sirius America Ins. Co., 
40 AD3d 1109, 8837 NYS2d 689 (2d Dept 2007) (eight-day delay); Schoe- 
nig v North Sea Ins. Co., 28 AD3d 462, 813 NYS2d 189 (2d Dept 2006) 
(21-day delay); Halloway v State Farm Ins. Companies, 23 AD3d 617, 
805 NYS2d 107 (2d Dept 2005) (five months from date of accident but 
immediately after completion of investigation made necessary by 
insured’s inconsistent statements); National Union Fire Ins. Co. of 
Pittsburgh, PA v State Ins. Fund, 18 AD3d 202, 795 NYS2d 195 (1st 
Dept 2005) (less than thirty days after receipt of pleadings and less 
than two weeks after notification of settlement); Public Service Mut. 
Ins. Co. v Harlen Housing Associates, 7 AD3d 421, 777 NYS2d 438 (1st 
Dept 2004) and Blue Ridge Ins. Co. v Jiminez, 7 AD3d 652, 777 NYS2d 
204 (2d Dept 2004) (27-day delay); New York Cent. Mut. Fire Ins. Co. v 
Majid, 5 AD3d 447, 773 NYS2d 429 (2d Dept 2004) (31-day delay for 
purposes of reviewing claim and consulting counsel not unreasonable); 
Farmbrew Realty Corp. v Tower Ins. Co. of New York, 289 AD2d 284, 
734 NYS2d 592 (2d Dept 2001) (two month delay warranted by insurer’s 
need to investigate and evaluate the investigator’s report); Murphy v 
Hanover Ins. Co., 239 AD2d 323, 657 NYS2d 740 (2d Dept 1997); Stabules 
v Aetna Life & Cas. Co., 226 AD2d 138, 639 NYS2d 824 (1st Dept 1996) 
and Norfolk & Dedham Mut. Fire Ins. Co. v Petrizzi, 121 AD2d 276, 503 
NYS2d 51 (1st Dept 1986) (1st Dept. finding delays of slightly more 
than two months to be reasonably justified); Sphere Drake Ins. Co., 
PLC v Block 7206 Corp., 265 AD2d 78, 705 NYS2d 623 (2d Dept 2000) 
(delay of 45 days timely as a matter of law); Utica Fire Ins. Co. of Oneida 
County v Spagnolo, 221 AD2d 921, 634 NYS2d 296 (4th Dept 1995) 
(factual issue as to reasonableness presented where delay did not exceed 
55 days); Wilczak v Ruda & Capozzi, Inc., 203 AD2d 944, 611 NYS2d 73 
(4th Dept 1994); Rzeznik v East Coast Ins. Co., 39 AD2d 722, 331 NYS2d 
803 (2d Dept 1972) (delay of three and one-half months “not so extreme 
as to be deemed unreasonable as a matter of law”); see also Preisch v 
Continental Cas. Co., 55 AD2d 117, 389 NYS2d 700 (4th Dept 1976). 
Disclaimer within one month was held prompt in National Grange Mut. 
Liability Co. v Fino, 13 AD2d 10, 212 NYS2d 684 (3d Dept 1961). 


Under the common law, an insurer will not be barred from disclaim- 
ing coverage simply as a result of the passage of time, and its delay in 
giving notice of disclaimer should be considered under common-law 
waiver and/or estoppel principles, KeySpan Gas East Corp. v Munich 
Reinsurance America, Inc., 23 NY3d 583, 992 NYS2d 185, 15 NE3d 
1194 (2014). With respect to waiver, an insurer will be precluded from 
asserting a defense if the insurer clearly manifested an intent to 
abandon the defense, id. The waiver doctrine is focused on the intent of 
the insurer, not whether the insured was prejudiced by the insurer’s 
delay in disclaiming, see this Comment, infra (“Waiver & Estoppel 
Compared”). The prejudice inquiry, however, is central to the doctrine 
of estoppel, which prevents an insurer from asserting a defense if the 
insurer’s delay prejudiced the insured, see id. 


Prejudice may result to an injured person when he or she proceeds 
with the labor and expense of prosecuting an otherwise unfruitful ac- 
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tion against the insured, Appell v Liberty Mut. Ins. Co., 22 AD2d 906, 
255 NYS2d 545 (2d Dept 1964), affd, 17 NY2d 519, 267 NYS2d 516, 214 
NE2d 792 (1966), or to an insured when the underlying negligence ac- 
tion has during the interim progressed through all pretrial proceedings 
to the point of being placed on the calendar for trial, Aetna Cas. & Sur. 
Co. v Garrett, 56 Misc2d 1038, 291 NYS2d 33 (Sup 1968), mod on other 
grounds, 31 AD2d 710, 296 NYS2d 12 (3d Dept 1968), affd, 26 NY2d 
729, 309 NYS2d 34, 257 NE2d 284 (1969). In cases where Insurance 
Law § 3420(d) does not apply, the plaintiff must show either that the 
insurer waived the ground for denying coverage or that plaintiff has 
been prejudiced by the insurer’s delay in denying coverage on that 
basis, Brown v State Farm Ins. Co., 237 AD2d 476, 655 NYS2d 104 (2d 
Dept 1997). 


Generally, whether the delay was unreasonable and whether the 
insured has been prejudiced will be jury questions, Allstate Ins. Co. v 
Gross, 27 NY2d 2638, 317 NYS2d 309, 265 NE2d 736 (1970); Aetna Cas. 
and Sur. Co. v Brice, 72 AD2d 927, 422 NYS2d 203 (4th Dept 1979), 
aff'd for reasons in AD opinion, 50 NY2d 958, 431 NYS2d 528, 409 
NE2d 1000 (1980) (reasonableness); Pleasantville v Calvert Ins. Co., 
204 AD2d 689, 612 NYS2d 441 (2d Dept 1994) (plaintiff must demon- 
strate prejudice in case where Insurance Law § 3420(d) inapplicable 
because claim did not involve death or bodily injury); Mirza v Allstate 
Ins. Co., 185 AD2d 303, 586 NYS2d 281 (2d Dept 1992); Greater New 
York Sav. Bank v Travelers Ins. Co., 173 AD2d 521, 570 NYS2d 122 (2d 
Dept 1991); Commercial Union Ins. Companies v Jedamich Enterprises, 
Inc., 146 AD2d 599, 5386 NYS2d 523 (2d Dept 1989); Security Ins. Group 
v Priestley, 61 AD2d 795, 401 NYS2d 860 (2d Dept 1978); Interboro 
Mut. Indem. Ins. Co. v Miles, 48 AD2d 751, 368 NYS2d 333 (3d Dept 
1975); Ashland Window & Housecleaning Co. v Metropolitan Cas. Ins. 
Co. of N.Y., 269 App Div 31, 53 NYS2d 677 (1st Dept 1945); Rzeznik v 
East Coast Ins. Co., 39 AD2d 722, 331 NYS2d 803 (2d Dept 1972); see 
Ferraraccio v Hartford Ins. Co., 187 AD2d 954, 590 NYS2d 968 (4th 
Dept 1992) (whether plaintiff suffered prejudice as result of insurer 
shifting basis of its disclaimer is question of fact). Reasonableness is 
determined by considering the circumstances which require the insurer 
to take more or less time to make, complete and act diligently on the 
investigation of its coverage, Nova Cas. Co. v Charbonneau Roofing Inc., 
185 AD2d 490, 585 NYS2d 876 (3d Dept 1992). 


In noncoverage cases not subject to Insurance Law § 3420(d), the 
pattern charge must be modified to include the issue of prejudice to the 
insured, see O’Dowd v American Sur. Co. of N.Y., 3 NY2d 347, 165 
NYS2d 458, 144 NE2d 359 (1957); Only Natural, Inc. v Realm Nat. Ins. 
Co., 37 AD3d 436, 830 NYS2d 229 (2d Dept 2007). While prejudice may 
present a question for the jury when the insurer disclaims prior to trial, 
O’Dowd v American Sur. Co. of N.Y., supra; see Mooney v Nationwide 
Mut. Ins. Co., 172 AD2d 144, 577 NYS2d 506 (3d Dept 1991), if the 
insurer retains control of the defense to settlement or to final judgment, 
prejudice is presumed and need not be shown, William M. Moore Const. 
Co. v U.S. Fidelity & Guarantee Co., 293 NY 119, 56 NE2d 74 (1944); 
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Penn Millers Ins. Co. v C.W. Cold Storage, Inc., 103 AD3d 11382, 959 
NYS2d 315 (4th Dept 2013); Ashland Window & Housecleaning Co. v 
Metropolitan Cas. Ins. Co. of N.Y., 269 App Div 31, 53 NYS2d 677 (1st 
Dept 1945). 


Notice of disclaimer is not required when the policy has been 
cancelled long before the accident happened, Perez v Hartford Acc. & 
Indem. Co., 31 AD2d 895, 297 NYS2d 875 (Ist Dept 1969), aff'd, 26 
NY2d 625, 307 NYS2d 467, 255 NE2d 722 (1970), where no coverage 
ever existed, New York University v Continental Ins. Co., 87 NY2d 308, 
639 NYS2d 283, 662 NE2d 763 (1995); Zappone v Home Ins. Co., 55 
NY2d 131, 447 NYS2d 911, 482 NE2d 783 (1982); Zaccari v Progressive 
Northwestern Ins. Co., 35 AD3d 597, 827 NYS2d 204 (2d Dept 2006); 
Tribeca Broadway Associates, LLC v Mount Vernon Fire Ins. Co., 5 
AD3d 198, 774 NYS2d 11 (1st Dept 2004) (disclaimer not required where 
party claiming insurance was not a named or additional insured under 
the policy); State Farm Mut. Auto. Ins. Co. v Laguerre, 305 AD2d 490, 
759 NYS2d 531 (2d Dept 2003) (disclaimer not required where collision 
deliberately caused to fraudulently obtain insurance benefits); Iafallo v 
Nationwide Mut. Fire Ins. Co., 299 AD2d 925, 750 NYS2d 386 (4th 
Dept 2002) (disclaimer not required for defamation claim as such a 
claim does not happen by accident); CGU Insurance v Guadagno, 280 
AD2d 509, 720 NYS2d 201 (2d Dept 2001); Legion Ins. Co. v Singh, 272 
AD2d 809, 708 NYS2d 183 (8d Dept 2000) (disclaimer not required 
where medical malpractice claim arising from psychiatrist’s sexual 
misconduct not “accident” within coverage of policy); Metropolitan 
Property & Cas. Ins. Co. v Pulido, 271 AD2d 57, 710 NYS2d 375 (2d 
Dept 2000); Taradena v Nationwide Mut. Ins. Co., 239 AD2d 876, 659 
NYS2d 646 (4th Dept 1997) and Morris v Merchants Mut. Ins. Co., 229 
AD2d 992, 645 NYS2d 207 (4th Dept 1996) (notice of disclaimer not 
required where policy void ab initio due to material misrepresentation 
by plaintiff); Utica Fire Ins. Co. of Oneida County v Shelton, 226 AD2d 
705, 641 NYS2d 864 (2d Dept 1996); Smedes v Liberty Mut. Ins. Co., 
206 AD2d 814, 615 NYS2d 1388 (3d Dept 1994); John Hancock Property 
and Cas. Ins. Co. v Warmuth, 205 AD2d 587, 613 NYS2d 250 (2d Dept 
1994); Ward v Security Mut. Ins. Co., 192 AD2d 1000, 597 NYS2d 227 
(8d Dept 1993); Schmidt v Prudential Ins. Co., 143 AD2d 997, 533 
NYS2d 614 (2d Dept 1988); Corcoran v Abbott Sommers, Inc., 143 AD2d 
874, 5383 NYS2d 511 (2d Dept 1988), where the accident occurred outside 
of New York State, Brennan v Liberty Mut. Fire Ins. Co., 204 AD2d 
675, 612 NYS2d 237 (2d Dept 1994), or where a condition triggering 
coverage had not been established, Aetna Life & Cas. v Ocasio, 232 
AD2d 409, 648 NYS2d 159 (2d Dept 1996) (claimant’s failure to file 90 
day statement resulted in noncoverage for uninsured motorist benefits); 
Aetna Cas. & Sur. Co. v Mari, 102 AD2d 772, 476 NYS2d 910 (1st Dept 
1984), or where the insurer has paid the full monetary limits set forth 
in the policy, Presbyterian Hospital in the Presbyterian Hosp. in the 
City of New York v General Acc. Ins. Co. of America, 229 AD2d 479, 645 
NYS2d 516 (2d Dept 1996). 


However, where some ambiguity exists regarding the extent of 
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coverage or any possible exclusions, the insurer must timely disclaim, 
Jefferson Ins. Co. of New York v Travelers Indem. Co., 92 NY2d 363, 
681 NYS2d 208, 703 NE2d 1221 (1998); Liberty Mut. Fire Ins. Co. v 
National Cas. Co., 47 AD3d 770, 850 NYS2d 188 (2d Dept 2008); Elacqua 
v Physicians’ Reciprocal Insurers, 21 AD3d 702, 800 NYS2d 469 (3d 
Dept 2005). 


Although disclaimer pursuant to § 3420(d) is not necessary when a 
claim falls outside the scope of the policy’s coverage, Markevics v Liberty 
Mut. Ins. Co., 97 NY2d 646, 735 NYS2d 865, 761 NE2d 557 (2001), it is 
often problematic to distinguish lack of coverage in the first instance 
(not requiring disclaimer) from lack of coverage based on an exclusion 
(requiring timely disclaimer), Worcester Ins. Co. v Bettenhauser, 95 
NY2d 185, 712 NYS2d 433, 734 NE2d 745 (2000); see K2 Inv. Group, 
LLC v American Guarantee & Liability Ins. Co., 22 NY38d 578, 983 
NYS2d 761, 6 NE8d 1117 (2014) (distinction between noncoverage and 
lack of coverage due to exclusion relevant in case involving timeliness of 
disclaimer under Insurance Law § 3420). In Worcester, the Court of Ap- 
peals utilized Zappone v Home Ins. Co., 55 NY2d 131, 447 NYS2d 911, 
432 NE2d 783 (1982) and Handelsman v Sea Ins. Co. Ltd., 85 NY2d 96, 
623 NYS2d 750, 647 NE2d 1258 (1994), to illustrate the distinction. In 
Zappone, the policy conditioned recovery on liability arising out of the 
ownership, maintenance or use of a covered or a nonowned automobile. 
Because the automobile involved in the accident was owned by a family 
member and not within the coverage clause, the Court concluded that 
there never was a contractual relationship between the carrier and the 
claimant and therefore there was no statutory duty to timely disclaim. 
In contrast, in Handelsman, although the claimant was an “insured” 
within the meaning of the relevant coverage provisions, the policy 
specifically excluded coverage for use of a vehicle that was not a “covered 
auto.” The Court concluded that because the claimant was an insured 
who satisfied all coverage provisions except for the exclusion for 
noncovered autos, a relationship between the carrier and the claimant 
existed requiring timely denial of coverage based on the policy exclusion. 
Similarly, in Worcester, the Court concluded that timely disclaimer was 
necessary because the claimant was defined as an insured under the 
policy and denial of coverage was predicated solely on a designated 
exclusion of family owned cars not insured by the policy. 


Based on the above described distinction, courts have repeatedly 
held that the insurer must disclaim coverage where the policy would 
provide coverage but for a policy exclusion, Markevics v Liberty Mut. 
Ins. Co., 97 NY2d 646, 735 NYS2d 865, 761 NE2d 557 (2001) (business 
pursuits exception); Stillwater Cent. School Dist. v Great American E & 
S Ins. Co., 66 AD3d 1260, 887 NYS2d 719 (3d Dept 2009); New York v 
St. Paul Fire and Marine Ins. Co., 21 AD8d 978, 801 NYS2d 362 (2d 
Dept 2005); Elacqua v Physicians’ Reciprocal Insurers, 21 AD3d 702, 
800 NYS2d 469 (38d Dept 2005); A. Servidone, Inc. v Commercial 
Underwriter’s Ins. Co., 7 AD3d 942, 777 NYS2d 526 (3d Dept 2004); 
Penn-America Group, Inc. v Zoobar, Inc., 305 AD2d 1116, 759 NYS2d 
825 (4th Dept 2003); Matter of Great American Ins. Co. (Tomaino), 293 


607 


PJI 4:79 PATTERN JURY INSTRUCTIONS 


AD2d 944, 741 NYS2d 315 (3d Dept 2002); Columbia Cas. Co. v National 
Emergency Services, Inc., 282 AD2d 346, 723 NYS2d 473 (1st Dept 
2001); Hanover Ins. Co. v Suffolk Overhead Door Co., Inc., 207 AD2d 
428, 615 NYS2d 742 (2d Dept 1994); see Central General Hosp. v Chubb 
Group of Ins. Companies, 90 NY2d 195, 659 NYS2d 246, 681 NE2d 413 
(1997); Presbyterian Hosp. in the City of New York v Maryland Cas. 
Co., 90 NY2d 274, 660 NYS2d 536, 683 NE2d 1 (1997); Aetna Life & 
Cas. v Boucher, 238 AD2d 414, 656 NYS2d 316 (2d Dept 1997). A provi- 
sion may amount to an exclusion even when the provision is not 
contained in the Exclusions section of the policy but rather is listed in a 
section containing “limiting language” in the definition of coverage, 
Planet Ins. Co. v Bright Bay Classic Vehicles, Inc., 75 NY2d 394, 554 
NYS2d 84, 553 NE2d 562 re Elacqua v Physicians’ Reciprocal 
Insurers, supra. 


Neither New York University v Continental Ins. Co., 87 NY2d 308, 
639 NYS2d 2838, 662 NE2d 763 (1995) nor Albert J. Schiff Associates, 
Inc. v Flack, 51 NY2d 692, 435 NYS2d 972, 417 NE2d 84 (1980) is in- 
consistent with the above-described distinction between noncoverage by 
virtue of exclusion and noncoverage by virtue of lack of inclusion. Al- 
though those cases stand for the proposition that there is no waiver 
where an insurer fails to disclaim based on a policy exclusion, neither 
case involved a claim for bodily injury implicating Insurance Law 
§ 3420(d), see Worcester Ins. Co. v Bettenhauser, 95 NY2d 185, 712 
NYS2d 433, 734 NE2d 745 (2000). 


To be contrasted with the foregoing discussion that deals with the 
doctrine of waiver in noncoverage cases are those cases involving 
estoppel. Once the foundational facts for estoppel have been established, 
an insurer may be liable for losses falling outside the risks insured 
under the policy or beyond the policy limits, Bucon, Inc. v Pennsylvania 
Mfg. Ass’n Ins. Co., 151 AD2d 207, 547 NYS2d 925 (38d Dept 1989) 
(insurer issued a certificate of insurance naming plaintiff as an ad- 
ditional insured); see Young v Sherman, 197 AD2d 450, 602 NYS2d 622 
(1st Dept 1993). Thus, an insurer may be equitably estopped from deny- 
ing coverage where the party for whose benefit the insurance was 
procured reasonably and detrimentally relied on the provisions of an in- 
surance certificate, Lenox Realty Inc. v Excelsior Ins. Co., 255 AD2d 
644, 679 NYS2d 749 (8d Dept 1998). The insurer may also be estopped 
from denying coverage by undertaking the defense of a claim against its 
insured without reservation and then withdrawing or repudiating li- 
ability, see Albert J. Schiff Associates, Inc. v Flack, 51 NY2d 692, 435 
NYS2d 972, 417 NE2d 84 (1980); Joseph Gordon, Inc., v Massachusetts 
Bonding & Ins. Co., 229 NY 424, 128 NE 204 (1920); Utica Mut. Ins. Co. 
v 215 West 91st Street Corp., 283 AD2d 421, 724 NYS2d 758 (2d Dept 
2001); Brooklyn Hosp. Center v Centennial Ins. Co., 258 AD2d 491, 685 
NYS2d 267 (2d Dept 1999); Indemnity Ins. Co. of North America v 
Charter Oak Ins. Co., 235 AD2d 521, 653 NYS2d 135 (2d Dept 1997). 
The First Department has stated that, although the Court of Appeals 
has not expressly articulated as much, the case law suggests that estop- 
pel is available only where the insured was prejudiced because, by the 
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time the insurer attempted to avoid liability, the underlying litigation 
had reached a point where the course of the litigation had been fully 
charted, 206-208 Main Street Associates, Inc. v Arch Ins. Co., 106 AD3d 
403, 965 NYS2d 31 (1st Dept 2013); see Hartford Acc. & Indem. Co. v 
Carson C. Peck Memorial Hosp., 162 AD2d 659, 558 NYS2d 959 (2d 
Dept 1990) (absent prejudice to insured, insurer’s defense of action did 
not estop insurer from disclaiming coverage where insurer notified 
insured of disclaimer before actions were tried); Corcoran v Abbott 
Sommers, Inc., 143 AD2d 874, 533 NYS2d 511 (2d Dept 1988) (absent 
prejudice to insured, insurer’s defense of action, where one cause of ac- 
tion was covered, does not estop insurer from subsequently denying 
coverage for remaining claims). The doctrine of estoppel also applies to 
allocation disputes between insurers, Liberty Ins. Underwriters, Inc. v 
Arch Ins. Co., 61 AD3d 482, 877 NYS2d 44 (1st Dept 2009). Likewise, 
where an insurer has not denied coverage on the basis of an exclusion 
for “dishonest theft,” the insurer is estopped from asserting it as a 
defense, but that does not relieve the insured of its burden of proving 
that a loss occurred and that the loss was a covered event, Dato Jewelry, 
Inc. v Western Alliance Ins. Co., 238 AD2d 193, 656 NYS2d 30 (1st 
Dept 1997). 


Where the insurer has unreasonably delayed in making a dis- 
claimer, it cannot take advantage of the insured’s failure to provide 
timely notice of the accident, Schulman v Indian Harbor Ins. Co., 40 
AD3d 957, 836 NYS2d 682 (2d Dept 2007); Macari v Nationwide Mut. 
Ins. Co., 296 AD2d 384, 745 NYS2d 191 (2d Dept 2002); Prudential 
Property & Cas. Ins. v Persaud, 256 AD2d 502, 682 NYS2d 412 (2d 
Dept 1998); Mohawk Minden Ins. Co. v Ferry, 251 AD2d 846, 674 
NYS2d 512 (8d Dept 1998); Nationwide Mut. Ins. Co. v Steiner, 199 
AD2d 507, 605 NYS2d 391 (2d Dept 1993); All City Ins. Co. v Pioneer 
Ins. Co., 194 AD2d 424, 599 NYS2d 245 (1st Dept 1993); Matter of 
Arbitration Between State Farm Mut. Auto. Ins. Co. (Merrill), 192 AD2d 
824, 596 NYS2d 554 (3d Dept 1993); Kramer v Interboro Mut. Indem. 
Ins. Co., 176 AD2d 308, 574 NYS2d 575 (2d Dept 1991); New York 
Cent. Mut. Fire Ins. Co. v Markowitz, 147 AD2d 461, 537 NYS2d 571 
(2d Dept 1989); see Crowningshield v Nationwide Mut. Ins. Co., 255 
AD2d 813, 680 NYS2d 302 (3d Dept 1998) (question of fact presented 
where insurer delayed thirty days following the insured’s three year 
delay in providing notice). 


The insurer’s failure to give notice to all claimants as required by 
Insurance Law § 3420 may prevent the insurer from disclaiming cover- 
age as to those claimants not notified, see Insurance Law § 3420(d)(2); 
Maughn v RLI Ins. Co., 68 AD3d 1067, 892 NYS2d 172 (2d Dept 2009); 
Wright v Wright, 35 AD2d 895, 315 NYS2d 710 (3d Dept 1970). Thus, 
in Eveready Ins. Co. v Dabach, 176 AD2d 879, 575 NYS2d 347 (2d Dept 
1991), where the operator of a church owned vehicle was involved in an 
accident and both the church and the operator were named insureds 
under the policy, notice to the church was ineffective as to the operator. 
Similarly, notice must be given directly to an “additional insured” under 
the policy; notice to the “additional insured’s” own liability insurance 
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carrier does not suffice, Sierra v 4401 Sunset Park, LLC, 24 NY3d 514, 
2 NYS3d 8, 25 NE3d 921 (2014) However, technical compliance with the 
requirements of § 3420 will not always be required. Thus, for example, 
service of notice on the claimant’s attorney rather than on the claimant 
was considered sufficient notice, New York Mut. Underwriters v 
O’Connor, 105 AD2d 994, 482 NYS2d 144 (3d Dept 1984), and a notice 
of disclaimer sent to the insured is not defective merely because it was 
not sent to the insured’s attorney, Almalabeh v Chelsea 19 Associates, 
273 AD2d 261, 708 NYS2d 700 (2d Dept 2000). However, to the extent 
that Excelsior Ins. Co. v Antretter Contracting Corp., supra, and the 
similar decision in Cincinnati Ins. Companies v Sirius America Ins. Co., 
51 AD38d 1365, 856 NYS2d 800 (4th Dept 2008), may be read for the 
proposition that notice to an additional insured’s liability carrier serves 
as notice to the additional insured, they are not to be followed, Sierra v 
4401 Sunset Park, LLC, supra. 


Where an injured party fails to advise the tortfeasor’s insurance 
carrier of a claim, the tortfeasor’s insurance company has no obligation 
to give timely notice to that injured party of its disclaimer of coverage, 
Pile Foundation Const. Co., Inc. v Investors Ins. Co. of America, 2 AD3d 
611, 769 NYS2d 290 (2d Dept 2003); Agway Ins. v Alvarez, 258 AD2d 
487, 684 NYS2d 635 (2d Dept 1999). A disclaimer letter sent to the 
insured and not to the injured party as required by Insurance Law 
§ 3420(d), is valid when the insured is the injured party’s guardian ad 
litem, Losi by Losi v Hanover Ins. Co., 189 AD2d 702, 527 NYS2d 458 
(2d Dept 1988), or the injured party’s son and attorney, Hall v Kemper 
Nat. Companies, 208 AD2d 679, 617 NYS2d 515 (2d Dept 1994). 


As to the presumption of receipt of the notice of disclaimer arising 
from proof of mailing, see Nassau Ins. Co. v Murray, 46 NY2d 828, 414 
NYS2d 117, 386 NE2d 1085 (1978); Thibeault v Travelers Ins. Co., 37 
AD3d 1000, 8830 NYS2d 387 (8d Dept 2007) (question of fact as to 
whether presumption was rebutted by evidence regarding U.S. Postal 
Service practices); Kaufmann v Leatherstocking Co-op. Ins. Co., 52 
AD3d 1010, 861 NYS2d 423 (3d Dept 2008) (presumption not rebutted 
by mere denial of receipt); Morales v Yaghoobian, 13 AD38d 424, 786 
NYS2d 562 (2d Dept 2004) (same); Pardo v Central Co-op. Ins. Co., 223 
AD2d 832, 686 NYS2d 184 (3d Dept 1996) (burden of proving that no- 
tice of cancellation was properly mailed can be met by submitting evi- 
dence of either office practice and procedure or evidence of actual mail- 
ing); Matter of American Fidelity Fire Ins. Co., 208 AD2d 830, 617 
NYS2d 858 (2d Dept 1994) (presumption of mailing rebutted by evi- 
dence that subsequent mailings were sent to incorrect address); see also 
Preferred Mut. Ins. Co. v Donnelly, 22 NY38d 1169, 985 NYS2d 470, 8 
NE3d 847 (2014) (discussing sufficiency of evidence of insurer’s office 
practice to ensure proper mailing); PJI 1:63 as to presumptions. 


Form of Notice 


A notice that clearly denies coverage may constitute a disclaimer 
even if the word “disclaim” is not used, Estee Lauder Inc. v OneBeacon 
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Ins. Group, LLC, 62 AD3d 33, 873 NYS2d 592 (1st Dept 2009). Thus, 
notices that did not use the word “disclaim” were deemed disclaimer no- 
tices where the insurer stated that it had no record of the insured’s poli- 
cies, that it was “terminating its investigation” and “closing the file” 
and that it would “not revisit [the] determination,” id. 


To be effective, the disclaimer must apprise the claimant with a 
high degree of specificity of the ground or grounds on which the 
disclaimer is predicated, General Acc. Ins. Group v Cirucci, 46 NY2d 
862, 414 NYS2d 512, 387 NE2d 223 (1979); Brewster v Virginia Sur. 
Co., Inc., 70 AD3d 1239, 896 NYS2d 203 (3d Dept 2010); Sevenson 
Environmental Services, Inc. v Sirius America Ins. Co., 64 AD3d 1234, 
883 NYS2d 423 (4th Dept 2009); Estee Lauder Inc. v OneBeacon Ins. 
Group, LLC, 62 AD3d 33, 873 NYS2d 592 (1st Dept 2009); Kingston v 
Harco Nat. Ins. Co., 46 AD38d 1320, 848 NYS2d 455 (3d Dept 2007); 
State Farm Fire and Cas. Co. v Browne, 43 AD3d 1146, 842 NYS2d 531 
(2d Dept 2007); Paul M. Maintenance, Inc. v Transcontinental Ins. Co., 
300 AD2d 209, 755 NYS2d 3 (1st Dept 2002); Benjamin Shapiro Realty 
Co. v Agricultural Ins. Co., 287 AD2d 389, 731 NYS2d 453 (1st Dept 
2001); Prudential Property & Cas. Ins. v Persaud, 256 AD2d 502, 682 
NYS2d 412 (2d Dept 1998); Cain v Allstate Ins. Co., 234 AD2d 775, 650 
NYS2d 886 (38d Dept 1996); U.S. Liability Ins. Co. v Young, 186 AD2d 
644, 588 NYS2d 640 (2d Dept 1992) (disclaimer based on insured’s fail- 
ure to serve notice ineffective as against injured party); see QBE Ins. 
Corp. v Jinx-Proof Inc., 22 NY3d 1105, 983 NYS2d 465, 6 NE3d 583 
(2014) (that disclaimer letters contained some contradictory and confus- 
ing language, standing alone, did not render them ineffective; letters 
specifically and consistently stated ground for disclaimer, and contents 
of letters were sufficient to appraise insured of ground for disclaimer); 
Kokonis v Hanover Ins. Co., 279 AD2d 868, 719 NYS2d 376 (3d Dept 
2001) (failure to raise exclusion as a ground for disclaimer in original 
disclaimer waives any defense based on that ground); but see Cortland 
Pump & Equipment, Inc. v Firemen’s Ins. Co. of Newark, N.J., 194 
AD2d 117, 604 NYS2d 633 (3d Dept 1993). 


A notice of disclaimer based on the insured’s failure to give notice 
need not cite the injured party’s failure to give notice, Potter v North 
Country Ins. Co., 8 AD3d 1002, 778 NYS2d 805 (4th Dept 2004); Travel- 
ers Indem. Co. v Worthy, 281 AD2d 411, 721 NYS2d 400 (2d Dept 2001); 
see QBE Ins. Corp. v D. Gangi Contracting Corp., 66 AD3d 593, 888 
NYS2d 474 (1st Dept 2009). A disclaimer is ineffective as to the injured 
person where it relies solely on the insured’s failure to give timely no- 
tice and does not refer to the injured party’s allegedly untimely notice, 
Vacca v State Farm Ins. Co., 15 AD3d 473, 790 NYS2d 177 (2d Dept 
2005); State Farm Mut. Auto. Ins. Co. v Cooper, 303 AD2d 414, 756 
NYS2d 87 (2d Dept 2003); State Farm Mut. Auto. Ins. Co. v Joseph, 287 
AD2d 724, 732 NYS2d 66 (2d Dept 2001); Hazen v Otsego Mut. Fire 
Ins. Co., 286 AD2d 708, 730 NYS2d 156 (2d Dept 2001); Vanegas v 
Nationwide Mut. Fire Ins. Co., 282 AD2d 671, 723 NYS2d 516 (2d Dept 
2001); Legion Ins. Co. v Weiss, 282 AD2d 576, 723 NYS2d 235 (2d Dept 
2001); Aetna Cas. & Sur. Co. v National Union Fire Ins. Co. of 
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Pittsburgh, Pa., 251 AD2d 216, 674 NYS2d 685 (1st Dept 1998); Wraight 
v Exchange Ins. Co., 234 AD2d 916, 651 NYS2d 8038 (4th Dept 1996). A 
notice of disclaimer which misquoted the language of a policy exclusion 
but correctly identified the applicable exclusion and specified the factual 
basis for the insurer’s position satisfies the statutory mandate, Adams v 
Perry’s Place, 168 AD2d 932, 564 NYS2d 1019 (4th Dept 1990). A 
disclaimer that indicated two reasons for disclaiming, one of which was 
erroneous, was found to constitute valid notice where the insurer never 
sought to rely on a ground not set forth in its disclaimer, State Ins. 
Fund v Utica First Ins. Co., 25 AD3d 388, 807 NYS2d 351 (1st Dept 
2006). 


The inclusion of a reservation of rights clause does not render a 
disclaimer letter ineffective if the letter apprises the insured or injured 
party of the ground for disclaimer, see QBE Ins. Corp. v Jinx-Proof Inc., 
22 NY3d 1105, 983 NYS2d 465, 6 NE3d 583 (2014); Blue Ridge Ins. Co. 
v Jiminez, 7 AD3d 652, 777 NYS2d 204 (2d Dept 2004). However, a no- 
tice of disclaimer that repeatedly quoted language from the wrong policy 
form which resulted in confusion did not satisfy the requirements of In- 
surance Law § 3420(d), Lancer Ins. Co. v Philadelphia Indem. Ins. Co., 
12 AD3d 641, 786 NYS2d 191 (2d Dept 2004). 


The requirement that a notice of disclaimer must specifically advise 
the claimant of the ground on which the disclaimer is based does not 
apply when notice pursuant to Insurance Law § 3420(d) is not required, 
as where, for example, no coverage ever existed, Metropolitan Property 
& Cas. Ins. Co. v Pulido, 271 AD2d 57, 710 NYS2d 375 (2d Dept 2000). 
However, an insurer that disclaims solely on the ground that no policy 
exists cannot subsequently disclaim on the additional ground of late no- 
tice if the initial ground for disclaiming is later disproven, Estee Lauder 
Inc. v OneBeacon Ins. Group, LLC, 62 AD3d 33, 873 NYS2d 592 (1st 
Dept 2009). 


Under appropriate circumstances, a disclaimer may properly be 
first raised in a pleading, see Matter of Arbitration Between Allcity Ins. 
Co. and Jimenez, 78 NY2d 1054, 576 NYS2d 87, 581 NE2d 1342 (1991) 
(disclaimer properly asserted in petition for permanent stay of arbitra- 
tion); Continental Cas. Co. v Employers Ins. Co. of Wausau, 60 AD3d 
128, 871 NYS2d 48 (1st Dept 2008) (commencement of declaratory judg- 
ment action constitutes sufficient notice of disclaimer); Thomson v 
Power Authority of State of N.Y., 217 AD2d 495, 629 NYS2d 760 (1st 
Dept 1995) (where insurer is impleaded and raises its insured’s failure 
to provide notice in its answer to 3rd party complaint, the written no- 
tice requirement of Insurance Law § 3420 is satisfied). Thus, the 
insurer’s commencement of a declaratory judgment action may serve 
the function of a disclaimer, Generali-U.S. Branch v Rothschild, 295 
AD2d 236, 744 NYS2d 159 (1st Dept 2002); Norfolk & Dedham Mut. 
Fire Ins. Co. v Petrizzi, 121 AD2d 276, 503 NYS2d 51 (1st Dept 1986) 
(same). 


A letter in which an insurer reserves its rights to disclaim is not an 
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effective disclaimer, Hartford Ins. Co. v Nassau, 46 NY2d 1028, 416 
NYS2d 539, 389 NE2d 1061 (1979); Republic Franklin Ins. Co. v Pistilli, 
16 AD3d 477, 791 NYS2d 639 (2d Dept 2005); Blue Ridge Ins. Co. v 
Jiminez, 7 AD3d 652, 777 NYS2d 204 (2d Dept 2004); Haslauer v North 
Country Adironack Co-op. Ins. Co., 237 AD2d 673, 654 NYS2d 447 (3d 
Dept 1997); Aetna Cas. and Sur. Co. v Rosen, 205 AD2d 684, 613 NYS2d 
664 (2d Dept 1994), and a nonwaiver agreement signed by the insured 
does not permit the insurer to delay sending a notice of disclaimer, 
Hanover Ins. Co. v Suffolk Overhead Door Co., Inc., 207 AD2d 428, 615 
NYS2d 742 (2d Dept 1994); see U.S. Liability Ins. Co. v Staten Island 
Hosp., 162 AD2d 445, 556 NYS2d 153 (2d Dept 1990). An insurer that 
issues a disclaimer may reserve the right to subsequently disclaim on 
such different or alternative grounds as it may later find applicable, 
and the subsequent disclaimer will be deemed effective as long as it is 
made as soon as is reasonably possible after the insurer learns of the 
new ground for disclaiming, Estee Lauder Inc. v OneBeacon Ins. Group, 
LLC, 62 AD3d 33, 873 NYS2d 592 (1st Dept 2009). If, on the other 
hand, the insurer possesses sufficient actual or constructive knowledge 
of the circumstances supporting a particular ground for disclaimer, that 
ground must be specifically set forth in the disclaimer notice or it will 
be deemed waived, id; see Hotel des Artistes, Inc. v General Acc. Ins. 
Co. of America, 9 AD3d 181, 775 NYS2d 262 (1st Dept 2004). That 
principle applies even where the insurer has disclaimed on the ground 
that no insurance policy exists, id. Thus, when an insurer disclaimed 
only on the ground that it could not locate the claimant’s policy but 
purported to “reserve its rights,” the insurer could not subsequently 
disclaim on the ground of late notice, Estee Lauder Inc. v OneBeacon 
Ins. Group, LLC, supra. 


Waiver & Estoppel Compared 


Although the distinction between waiver and estoppel is not always 
clearly delineated, they represent two different concepts, 69 NYJur2d, 
Insurance § 1321. Waiver is defined as the voluntary and intentional 
relinquishment of a known right, which should not lightly be presumed, 
Gilbert Frank Corp. v Federal Ins. Co., 70 NY2d 966, 525 NYS2d 798, 
520 NE2d 512 (1988); Draper v Oswego Fire Relief Ass’n, 190 NY 12, 82 
NE 755 (1907); Kiernan v Dutchess County Mut. Ins. Co., 150 NY 190, 
44 NE 698 (1896); see Davison v Klaess, 280 NY 252, 20 NE2d 744 
(1939); Clark v West, 193 NY 349, 86 NE 1 (1908). Estoppel, on the 
other hand, rests upon misleading conduct of the insurer, Kiernan v 
Dutchess County Mut. Ins. Co., supra, and may arise innocently, 
without intent, from any conduct on the part of the insurer that would, 
were the insurer not held estopped, operate as a fraud on the insured 
who has taken or neglected to take some action to his or her prejudice 
in reliance upon the insurer’s conduct, Joseph Schultz & Co. v Camden 
Fire Ins. Ass’n, 304 NY 143, 106 NE2d 273 (1952); Draper v Oswego 
County Fire Relief Ass’n supra; see Trainor v John Hancock Mut. Life 
Ins. Co., 54 NY2d 213, 445 NYS2d 81, 429 NE2d 759 (1981); Triple 
Cities Const. Co. v Maryland Cas. Co., 4 NY2d 443, 176 NYS2d 292, 
151 NE2d 856 (1958); Romano v Metropolitan Life Ins. Co., 271 NY 288, 
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2 NE2d 661 (1936); Metropolitan Life Ins. Co. v Childs Co., 230 NY 285, 
130 NE 295 (1921); Clark v West, supra; Gerold v Companion Life Ins. 
Co., 31 AD3d 378, 819 NYS2d 276 (2d Dept 2006); Bucon, Inc. v 
Pennsylvania Mfg. Ass’n Ins. Co., 151 AD2d 207, 547 NYS2d 925 (3d 
Dept 1989); see also General Acc. Ins. Co. of America v Metropolitan 
Steel Industries, Inc., 9 AD3d 254, 780 NYS2d 128 (1st Dept 2004) 
(insurer undertook defense without reserving right to assert noncover- 
age and insured lost control of its own defense); American Transit Ins. 
Co. v Wilfred, 296 AD2d 360, 745 NYS2d 171 (1st Dept 2002) (estoppel 
established where insurer represented insured for two years before 
disclaiming coverage and where insured would be prejudiced if insurer 
were permitted to withdraw); Enright v Nationwide Ins., 295 AD2d 980, 
743 NYS2d 786 (4th Dept 2002) (equitable estoppel not established 
where insured was advised to submit claim before expiration of policy’s 
limitations period); McKay v Healthcare Underwriters Mut. Ins. Co., 
295 AD2d 686, 7438 NYS2d 593 (38d Dept 2002) (equitable estoppel not 
established where insurer, defending insured under a reservation of 
rights, advised insured to retain independent counsel to protect unin- 
sured interests); Ferber ex rel. Ferber v Farm Family Cas. Ins. Co., 272 
AD2d 747, 707 NYS2d 545 (3d Dept 2000) (estoppel, which requires 
lack of knowledge of true facts, reliance on defendant’s conduct, and a 
prejudicial change in position, not established where insurer’s conduct 
did not lead insured to believe that partial payment would be sufficient 
to prevent policy termination and where insured knew that policy would 
be canceled if premiums not timely paid); Reeve v General Acc. Ins. Co. 
of New York, 239 AD2d 759, 658 NYS2d 143 (3d Dept 1997) (estoppel 
will only lie if insured demonstrates prejudice, which is ordinarily a 
question of fact); Corcoran v Abbott Sommers, Inc., 143 AD2d 874, 533 
NYS2d 511 (2d Dept 1988) (absent prejudice to insured, insurer’s 
defense of action, where one cause of action was covered, does not estop 
insurer from subsequently denying coverage for remaining claims); 
Mattimore v Patroon Fuels, Inc., 103 AD2d 981, 479 NYS2d 839 (3d 
Dept 1984); Hartford Ins. Group v Mello, 81 AD2d 577, 437 NYS2d 4383 
(2d Dept 1981). While estoppel requires detriment to the insured, waiver 
need not be supported by new consideration, Prentice v Knickerbocker 
Life Ins. Co., 77 NY 483 (1879). 


While an express waiver is based on intention and estoppel is based 
on misleading conduct, an implied waiver may rest on either basis, 
Kiernan v Dutchess County Mut. Ins. Co., 150 NY 190, 44 NE 698 
(1896); 69 NYJur2d, Insurance § 1321. Thus, implied waiver may 
involve detriment “for it exists when there is an intention to waive 
unexpressed, but clearly to be inferred from circumstances, or when 
there is no such intention in fact, but the conduct of the insurer has 
misled the insured into acting on a reasonable belief that the company 
has waived some provision of the policy,” Kiernan v Dutchess County 
Mut. Ins. Co., supra; see Gibson Electric Co. v Liverpool & London & 
Globe Ins. Co., 159 NY 418, 54 NE 23 (1899); Titus v Glens Falls Ins. 
Co., 81 NY 410 (1880); General Acc. Ins. Co. v U.S. Fidelity and 
Guarantee Ins. Co., 193 AD2d 135, 602 NYS2d 948 (8d Dept 1998). 


Silence by the insurer will not, however, amount to a waiver or cre- 
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ate an estoppel, Gibson Electric Co. v Liverpool & London & Globe Ins. 
Co., 159 NY 418, 54 NE 23 (1899); Titus v Glens Falls Ins. Co., 81 NY 
410 (1880), unless it has the effect of misleading the insured, Joseph 
Schultz & Co. v Camden Fire Ins. Ass’n, 304 NY 148, 106 NE2d 273 
(1952). Otherwise, to prove waiver, the insured must show some affir- 
mative act in “distinct recognition” of the validity of the policy, Gibson 
Electric Co. v Liverpool & London & Globe Ins. Co., supra; 69 NYJur2d 
Insurance § 1352. Notwithstanding that it is without consideration, a 
waiver, once it exists, is irrevocable, Kiernan v Dutchess County Mut. 
Ins. Co., 150 NY 190, 44 NE 698 (1896); Brink v Hanover Fire Ins. Co., 
80 NY 108 (1880); Dobson v Hartford Fire Ins. Co., 86 App Div 115, 83 
NYS 456 (4th Dept 1903), affd, 179 NY 557, 71 NE 1130 (1904). 


The burden of proving waiver or estoppel is on the person urging it, 
that is, the plaintiff, Joseph Schultz & Co. v Camden Fire Ins. Ass’n, 
304 NY 1438, 106 NE2d 273 (1952); Gibson Electric Co. v Liverpool & 
London & Globe Ins. Co., 159 NY 418, 54 NE 23 (1899); Sulner v G.A. 
Ins. Co. of New York, 224 AD2d 205, 637 NYS2d 144 (1st Dept 1996); 
Foster v Yorkshire Ins. Co., 255 App Div 829, 7 NYS2d 79 (4th Dept 
1938). To prove a waiver, the plaintiff must show that there was a clear 
manifestation of intent by the insurer to abandon its right to assert a 
defense, Sulner v G.A. Ins. Co. of New York, supra; see KeySpan Gas 
East Corp. v Munich Reinsurance America, Inc., 23 NY3d 583, 992 
NYS2d 185, 15 NE8d 1194 (2014). 


Full knowledge by the insurer of the facts establishing the defense 
is essential both to estoppel, O’Dowd v American Sur. Co. of N.Y., 3 
NY2d 347, 165 NYS2d 458, 144 NE2d 359 (1957), and to waiver, Lumber- 
mens Mut. Cas. Co. v Goldwasser, 7 AD2d 849, 181 NYS2d 4389 (2d 
Dept 1959); Zeldman v Mutual Life Ins. Co. of N.Y., 269 App Div 58, 53 
NYS2d 792 (1st Dept 1945); Vanderbilt v Indemnity Ins. Co. of North 
America, 265 App Div 495, 39 NYS2d 808 (2d Dept 1943); Foster v 
Yorkshire Ins. Co., 255 App Div 829, 7 NYS2d 79 (4th Dept 19388); 
Gutman v U.S. Cas. Co., 241 App Div 752, 270 NYS 160 (2d Dept 1934). 
Such knowledge may be “inferred from deliberate disregard of notice 
sufficient to excite attention and call for inquiry,” S. & E. Motor Hire 
Corporation v New York Indemnity Co., 255 NY 69, 75, 174 NE 65 
(1930); see Tasty Candy Products, Inc. v Great Eastern Ins. Co., 28 
AD2d 1123, 285 NYS2d 160 (1st Dept 1967), affd, 23 NY2d 768, 297 
NYS2d 137, 244 NE2d 706 (1968); but a statement in an application for 
conversion of a term life policy that insured had had an intestinal dis- 
turbance does not put the insurer on inquiry as to whether the distur- 
bance antedated the original term policy, Zeldman v Mutual Life Ins. 
Co. of N.Y., supra. Negligence, however, is not enough, Gutman v U.S. 
Cas. Co., supra; see Alsens American Portland Cement Works v Degnon 
Contracting Co., 222 NY 34, 118 NE 210 (1917). For this reason the 
charge should be phrased, as is the pattern charge, in terms of “knew or 
had reason to know” (see Comments to PJI 2:100) rather than “knew or 
should have known” which is a negligence standard. Whether the 
insurer had knowledge, either directly or through an agent with author- 
ity to waive, is generally a question for the jury, Lampke v Metropolitan 
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Life Ins. Co., 279 NY 157, 18 NE2d 14 (1938); Golas v Metropolitan Life 
Ins. Co., 258 App Div 309, 16 NYS2d 343 (4th Dept 1939). Note that as 
to savings bank life insurance, the bank is not an agent of the insurer, 
see O’Connell v Eastern Sav. Bank, 51 NY2d 524, 528, 434 NYS2d 969, 
415 NE2d 958 (1980) (while individual banks may refuse to issue a 
policy, only the Savings Bank Life Insurance Fund may accept an ap- 
plication or approve issuance of a policy.) Therefore, the fact that an of- 
ficer of the defendant bank knew of the insured’s condition cannot be 
imputed to the Fund. Savings banks and their employees lack authority 
to either approve an application or waive the underwriting require- 
ments of the Savings Bank Life Insurance Fund, Campaign v Dime Sav. 
Bank of New York, 189 AD2d 693, 592 NYS2d 712 (1st Dept 1993). 


An insurer’s failure to rescind a policy promptly after obtaining suf- 
ficient knowledge of alleged misrepresentations by the insured consti- 
tutes ratification of the policy, U.S. Life Ins. Co. in City of New York v 
Blumenfeld, 92 AD3d 487, 938 NYS2d 84 (1st Dept 2012). Full aware- 
ness of the fraud is not necessary if the insurer had knowledge suf- 
ficient to lead a prudent person to inquire about the matter when it 
could have been ascertained conveniently, id. Moreover, an insurer ac- 
cepts premiums after learning of an event allowing for cancellation of 
the policy, the insurer has waived the right to cancel or rescind, Security 
Mut. Life Ins. Co. of New York v Rodriguez, 65 AD3d 1, 880 NYS2d 619 
(1st Dept 2009); Precision Auto Accessories, Inc. v Utica First Ins. Co., 
52 AD3d 1198, 859 NYS2d 799 (4th Dept 2008); Continental Ins. Co. v 
Helmsley Enterprises, Inc., 211 AD2d 589, 622 NYS2d 20 (1st Dept 
1995); see Hydell v North Atlantic Life Ins. Co., 246 AD2d 511, 667 
NYS2d 391 (2d Dept 1998). An insurer’s attempt to reserve its right 
while accepting premiums is unenforceable even where the insurer 
claims it accepted premiums after commencing a rescission action 
ostensibly to protect the insured, U.S. Life Ins. Co. in City of New York 
v Blumenfeld, supra. 


While generally, the application of either waiver or estoppel is a 
question of law for the court, its application may depend on the resolu- 
tion of certain factual issues. In such a case, a charge presenting the 
factual question would have to be prepared. 


Agents and Brokers 


A general agent has authority to bind the company by way of waiver 
or estoppel unless his or her authority is expressly restricted and the 
insured has notice of that restriction, Abbott v Prudential Ins. Co. of 
America, 281 NY 375, 24 NE2d 87 (1939); Weatherwax v Royal Indem. 
Co., 250 NY 281, 165 NE 293 (1929); Woodruff v Imperial Fire Ins. Co., 
83 NY 133 (1886); Pechner v Phoenix Ins. Co., 65 NY 195 (1875), affd, 
95 US 188 (1877), or unless the agent’s knowledge is gained in another 
capacity, as when the insurer’s examining doctor is also the insured’s 
personal physician, Kantor v Nationwide Life Ins. Co., 16 AD2d 701, 
227 NYS2d 703 (2d Dept 1962). 


There is a distinction between insurance agents and brokers; the 
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former acting as agents of the insurance carrier and the latter as 
representatives of the insured, American Motorists Ins. Co. v Salvatore, 
102 AD2d 342, 476 NYS2d 897 (1st Dept 1984); see Crimi v National 
Life Ins. Co., 1 AD8d 309, 767 NYS2d 444 (2d Dept 2003); 2540 Associ- 
ates, Inc. v Assicurazioni Generali, S.p.A., 271 AD2d 282, 707 NYS2d 
59 (1st Dept 2000). An agent who solicits and delivers the policy and 
collects the premium is a general agent, Abbott v Prudential Ins. Co. of 
America, 281 NY 375, 24 NE2d 87 (1939); Lampke v Metropolitan Life 
Ins. Co., 279 NY 157, 18 NE2d 14 (1938); Bible v John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 256 NY 458, 176 NE 838 (1931); McClel- 
land v Mutual Life Ins. Co. of New York, 217 NY 336, 111 NE 1062 
(1916). The notation of the name of a person or company on the policy 
as “agent” is sufficient to raise the question for the jury whether the 
designated person or company was a general agent, Lewis v Guardian 
Fire & Life Assur. Co., Limited, of London, England, 181 NY 392, 74 
NE 224 (1905); Bornas v Standard Acc. Ins. Co. of Detroit, Mich., 5 
AD2d 96, 171 NYS2d 947 (4th Dept 1958). 


Notice to the insured of a limitation on the agent’s authority may 
take the form of a nonwaiver provision of the policy itself. In fact, Insur- 
ance Law § 3216(d)(1)(A) requires that every individual accident and 
health policy contain a provision that “[n]o agent has authority to 
change this policy or to waive any of its provisions.” Similarly, Insur- 
ance Law § 3404(e) requires that every fire policy contain a provision 
that “[nlo permission affecting this insurance shall exist, or waiver of 
any provision be valid, unless granted herein or expressed in writing 
added hereto.” The limitation may also appear in the application for the 
policy, Reznikoff v Equitable Life Assur. Soc. of U.S., 267 App Div 785, 
45 NYS2d 650 (2d Dept 1943), affd, 294 NY 935, 63 NE2d 121 (1945), 
or may be contained in some other writing, or may be oral, Abbott v 
Prudential Ins. Co. of America, 281 NY 375, 24 NE2d 87 (1939). A 
nonwaiver limitation in the policy cannot nullify a waiver or estoppel 
that comes into effect prior to inception of the policy, Lampke v Metro- 
politan Life Ins. Co., 279 NY 157, 18 NE2d 14 (1938); Bible v John 
Hancock Mut. Life Ins. Co. of Boston, Mass., 256 NY 458, 176 NE 838 
(1931); Gibson Electric Co. v Liverpool & London & Globe Ins. Co., 159 
NY 418, 54 NE 23 (1899), but is effective with respect to a provision 
limiting the agent’s authority in connection with a condition in the 
policy itself or with the reinstatement of a lapsed policy, Axelroad v 
Metropolitan Life Ins. Co., 267 NY 437, 196 NE 388 (1935). 


The company itself may waive or estop itself from asserting such a 


limitation on the authority of its agents, East Side Garage v New Bruns- 
wick Fire Ins. Co., 198 App Div 408, 190 NYS 634 (3d Dept 1921). 


Conditions Precedent 


A condition precedent to inception of the policy or to liability under 
the policy may be waived or be the basis of an estoppel. Careful distinc- 
tion must be drawn between a warranty and a condition, for as to mat- 
ters warranted in the policy which are vital to the contract, and where 
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there has been no fraud with respect to the warranty being made part 
of the policy, estoppel will not preclude the insurer from proving the 
breach of warranty, Bible v John Hancock Mut. Life Ins. Co. of Boston, 
Mass., 256 NY 458, 176 NE 838 (1931); Satz v Massachusetts Bonding 
& Ins. Co., 243 NY 385, 153 NE 844 (1926); Kwiatkowski v Brotherhood 
of Am. Yeomen, 243 NY 394, 153 NE 847 (1926); Stanulevich v St. 
Lawrence Life Ass’n, 228 NY 586, 127 NE 315 (1920). “If the warranties 
are written into the policy the company has the right, in spite of any 
knowledge or information it may have, to rely thereon,” Satz v Mas- 
sachusetts Bonding & Ins. Co., supra. Generally as to breach of war- 
ranty, see PJI 4:76. 


As to breach of a condition precedent, however, it is the general 
rule, except as modified by statute, that an insurer, which at the time of 
issuance of the policy has notice of facts which under the terms of the 
policy or the application would void the policy, is estopped to avail itself 
of the breach as a defense, Abbott v Prudential Ins. Co. of America, 281 
NY 375, 24 NE2d 87 (1939); Lampke v Metropolitan Life Ins. Co., 279 
NY 157, 18 NE2d 14 (1938); Bible v John Hancock Mut. Life Ins. Co. of 
Boston, Mass., 256 NY 458, 176 NE 838 (1931); Satz v Massachusetts 
Bonding & Ins. Co., 2438 NY 385, 153 NE 844 (1926); McClelland v 
Mutual Life Ins. Co. of New York, 217 NY 336, 111 NE 1062 (1916); 
Lewis v Guardian Fire & Life Assur. Co., Limited, of London, England, 
181 NY 392, 74 NE 224 (1905), and that rule applies even though the 
insurer’s knowledge, proven by parol, contradicts a specific statement in 
the policy, Lampke v Metropolitan Life Ins. Co., supra; Satz v Mas- 
sachusetts Bonding & Ins. Co., supra; Pechner v Phoenix Ins. Co., 65 
NY 195 (1875), aff'd, 95 US 183 (1877); Pitney v Glens Falls Ins. Co., 65 
NY 6 (1875). Although the principle is one of estoppel rather than 
waiver, Bible v John Hancock Mut. Life Ins. Co. of Boston, Mass., supra, 
prejudice is not referred to in the cases and, apparently, need not be 
charged, id; Golas v Metropolitan Life Ins. Co., 258 App Div 309, 16 
NYS2d 343 (4th Dept 1939). Notwithstanding the absence of discussion, 
the result is clearly correct, for there is detriment to the insured in that 
he or she would be left without coverage. 


As to a life, accident or health, or annuity contract, the common- 
law rule has been modified by Insurance Law § 3204(a), which requires 
that the entire contract be contained in the policy or contract or be 
endorsed upon or attached to it and makes inadmissible in evidence an 
application which is not attached to the policy. The purpose of the stat- 
ute is to protect the insured or his or her beneficiary by affording the 
insured the opportunity to examine the application and correct any er- 
roneous statements, Gozan v Mutual Life Ins. Co. of New York, 40 
NY2d 707, 389 NYS2d 816, 358 NE2d 499 (1976). In order to accomplish 
this purpose, the copies furnished to the insured must be legible, id. 
Note that in Gozan, where the policy covered both husband and wife, 
the fact that the application relating to the wife was illegible did not 
bar admission of the legible application relating to the husband. 


In those cases to which Insurance Law § 3204(a) applies, estoppel 
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can be an issue only with respect to a condition contained in the policy 
itself. This is so because (1) as with any other statements or conditions, 
the insurer is precluded from proving any oral statement and, where 
the application was not attached to the policy when issued, any written 
representation not set forth in or endorsed on the policy, and (2) the 
insured, when the application was attached to the policy at the time of 
issuance, is obligated to read the application and correct any errors 
therein, and if the insured fails to do so is precluded from urging estop- 
pel, even though the incorrect answers were inserted in the application 
by an agent of the company, the insured signed the application in blank 
and the insured could not read or write English, Axelroad v Metropoli- 
tan Life Ins. Co., 267 NY 437, 196 NE 388 (1935); Minsker v John 
Hancock Mut. Life Ins. Co., 254 NY 333, 173 NE 4 (1930); Johnson v 
Mutual Ben. Health & Acc. Ass’n of Omaha, Neb., 5 AD2d 103, 168 
NYS2d 879 (3d Dept 1957), mod, 5 NY2d 1031, 185 NYS2d 552, 158 
NE2d 251 (1959); see Stanulevich v St. Lawrence Life Ass’n, 228 NY 
586, 127 NE 315 (1920). 


Insurance Law § 3204(e) governs applications for renewal or 
reinstatement. This statute requires the insurer to mail a copy of a re- 
instatement or renewal application within fifteen days of receipt of a 
request by the insured. The insurer’s failure to comply precludes the 
insurer from introducing the application as evidence, id; Massachusetts 
Cas. Ins. Co. v Morgan, 886 F Supp 1002 (EDNY 1995); see 68A 
NYJur2d, Insurance § 851. 


Breach of a condition precedent may also be unavailable to the 
insurer as a defense because of insurer’s conduct subsequent to incep- 
tion of the policy. Thus, by refusing to pay any amount in excess of that 
fixed by appraisers and returning proofs of loss because they were in 
excess of that amount, the insurer waived breach of the policy provision 
against incumbrance of the property insured, Kiernan v Dutchess 
County Mut. Ins. Co., 150 NY 190, 44 NE 698 (1896), by requiring its 
insured to appear for examination concerning the loss, the insurer 
recognized the validity of the policy and waived breach of the provision 
against permitting an incumbrance on the insured property to be 
foreclosed, Titus v Glens Falls Ins. Co., 81 NY 410 (1880), by billing for 
and accepting premiums falling due subsequent to its insured’s disabil- 
ity claim, the insurer waived the insured’s misrepresentation that he 
had no impairment of sight and had never been operated on, Johnson v 
Mutual Ben. Health & Acc. Ass’n of Omaha, Neb., 5 AD2d 103, 168 
NYS2d 879 (3d Dept 1957), mod, 5 NY2d 1031, 185 NYS2d 552, 158 
NE2d 251 (1959), and by investigating its insured’s claim and failing to 
reject it until after expiration of the time within which he could make 
claim against MVAIC, the insurer estopped itself from claiming that 
enactment of the statute governing that corporation imposed liability on 
it and relieved the insurer of liability under the uninsured motorist pro- 
vision of the policy it issued, Gallagher v Government Emp. Ins. Co., 12 
AD2d 981, 212 NYS2d 575 (2d Dept 1961). 


Conditions Subsequent to Loss 


Breach of a condition subsequent to loss may likewise remain avail- 
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able to the insurer, despite claimed acts of its agent, by reason of a 
nonwaiver provision in the policy, General Acc. Fire & Life Assur. Corp. 
v Bongiorno, 5 Misc2d 666, 161 NYS2d 551 (Sup 1957), aff'd, 6 AD2d 
896, 177 NYS2d 1019 (2d Dept 1958), aff'd, 8 NY2d 762, 201 NYS2d 
778, 168 NE2d 1138 (1960). Moreover, as to an accident and health policy, 
Insurance Law § 3216(e) provides that neither acknowledgment of 
receipt of notice under the policy, nor furnishing proof of loss forms or 
accepting such proofs, nor investigation of the claim shall operate as a 
waiver of any defense, and, as to property insurance, Insurance Law 
§ 3407(a) provides that neither the giving by an insurer of notice to file 
proof of loss nor the furnishing of blank forms shall constitute a waiver 
of any stipulation or condition in a property insurance contract. Except 
as limited by the contract or by statute, however, a defense of breach of 
a condition subsequent to loss may be lost by waiver or estoppel. Since 
such a condition becomes operative only after the insured’s rights under 
the policy have matured, the condition is to be liberally construed in 
favor of the insured, and it appears the question will more readily be 
found to be one for the jury than were a condition precedent involved, 
Glazer v Home Ins. Co., 190 NY 6, 82 NE 727 (1907). Thus, repudiation 
of liability by the insurer releases the insured of its obligations under 
the policy regarding the filing of proof of loss, submission to examina- 
tion, and the giving of notice of claim, Sherri v National Surety Co. of 
New York, 243 NY 266, 153 NE 70 (1926); Beckley v Otsego County 
Farmers Co-op. Fire Ins. Co., 3 AD2d 190, 159 NYS2d 270 (3d Dept 
1957); see Lentini Bros. Moving & Storage Co., Inc. v New York Property 
Ins. Underwriting Ass’n, 53 NY2d 835, 440 NYS2d 174, 422 NE2d 819 
(1981); see also Igbara Realty Corp. v New York Property Ins. 
Underwriting Ass’n, 63 NY2d 201, 481 NYS2d 60, 470 NE2d 858 (1984). 


Whether liability was repudiated by the insurer presents a question 
for the trier of fact, Sherri v National Surety Co. of New York, 243 NY 
266, 153 NE 70 (1926); S. S. Silberblatt, Inc. v Travelers Indem. Co., 23 
AD2d 840, 259 NYS2d 673 (1st Dept 1965); Bornas v Standard Acc. Ins. 
Co. of Detroit, Mich., 5 AD2d 96, 171 NYS2d 947 (4th Dept 1958); Beckley 
v Otsego County Farmers Co-op. Fire Ins. Co., 3 AD2d 190, 159 NYS2d 
270 (3d Dept 1957). Likewise, by rejecting a claim solely on the ground 
of fraud or breach of condition prior to loss, the insurer waives or is 
estopped to press a defense that notice of accident was not given or 
proofs of loss were not filed, Brink v Hanover Fire Ins. Co., 80 NY 108 
(1880); Appell v Liberty Mut. Ins. Co., 22 AD2d 906, 255 NYS2d 545 (2d 
Dept 1964), affd, 17 NY2d 519, 267 NYS2d 516, 214 NE2d 792 (1966); 
see Zook v Hartford Acc. & Indem. Co., 55 AD2d 641, 390 NYS2d 139 
(2d Dept 1976); Beckley v Otsego County Farmers Co-op. Fire Ins. Co., 
supra, and whether there was such a repudiation may be a question for 
the jury, Dobson v Hartford Fire Ins. Co., 86 App Div 115, 83 NYS 456 
(4th Dept 1903), aff'd, 179 NY 557, 71 NE 1130 (1904). 


Examples of conduct by the insurer giving rise to estoppel include 
the following. By retaining an inventory, sending an adjuster or simply 
retaining a late filed proof of loss, the insurer may be found by the trier 
of fact to have waived the “technical defense” that proof of loss was not 
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timely filed, Glazer v Home Ins. Co., 190 NY 6, 82 NE 727 (1907); Prentice 
v Knickerbocker Life Ins. Co., 77 NY 483 (1879); Bennett v Commercial 
Union Assur. Co. Limited, London, England, 251 App Div 776, 295 NYS 
658 (3d Dept 1937); Posnick-Nonas Co. v National Sur. Co., 231 App 
Div 46, 246 NYS 252 (1st Dept 1930). By undertaking the defense of the 
action, participating in settlement discussions and not reserving its 
rights under the policy, the insurer was estopped from denying coverage 
on the eve of the settlement conference which placed in jeopardy a 
favorable settlement negotiated by the insured’s attorneys, U.S. Fidelity 
and Guar. Co. v New York Susquehanna and Western Ry. Corp., 275 
AD2d 977, 713 NYS2d 624 (4th Dept 2000). By engaging in “constant 
communication” regarding the proof of loss and accepting documents 
submitted in support of it, the insurer estopped itself from asserting 
that the proofs were not timely filed, Silinsky v State-Wide Ins. Co., 30 
AD2d 1, 289 NYS2d 541 (2d Dept 1968). By failing to investigate the ac- 
cident or communicate with its insured for an unreasonable period (five 
months) after receiving notice of accident during which the injured 
person proceeded with his action, the insurer estopped itself from 
defending on the ground of untimely notice, Safeguard Ins. Co. v Trent, 
29 AD2d 780, 287 NYS2d 894 (2d Dept 1968). By delaying its declara- 
tory judgment motion for three months and instructing its insured in its 
reservation of rights letter “not to discuss this matter with anyone other 
than a representative of” the insurer, the latter effectively foreclosed its 
insured from obtaining legal counsel and estopped itself from disclaim- 
ing coverage for late notice, Aetna Cas. & Sur. Co. v Dimino, 40 AD2d 
1076, 339 NYS2d 218 (4th Dept 1972). By calling on the insured to sign 
the examination before trial in which he gave testimony contradictory 
of the statement previously given the insurer and delaying disclaimer 
for four months, the insurer may be found to have waived the insured’s 
breach of cooperation in falsifying, General Acc. Fire & Life Assur. 
Corp. v Blersch, 46 Misc2d 480, 260 NYS2d 83 (Sup 1965), mod, 25 
AD2d 764, 269 NYS2d 325 (2d Dept 1966); see Allstate Ins. Co. v Bianco, 
28 AD2d 676, 280 NYS2d 810 (2d Dept 1967). Finally, if the insurer 
induced the making of a false statement, it cannot disclaim for breach 
of cooperation, General Mut. Ins. Co. v Grempel, 17 AD2d 650, 230 
NYS2d 652 (2d Dept 1962). 


A jury question concerning estoppel is raised by evidence that by 
continuing negotiations for payment, the insurer lulled its insured into 
refraining from instituting action, Dresserville Farms, Inc. v Firemen’s 
Ins. Co., 54 AD2d 1118, 388 NYS2d 788 (4th Dept 1976); Albino 
Linoleum & Carpet Service, Inc. v Utica Fire Ins. Co., 33 AD2d 638, 305 
NYS2d 120 (4th Dept 1969). However, evidence of communications or 
settlement negotiations between an insured and its insurer either before 
or after expiration of a limitations period contained in a policy is not, 
without more, sufficient to prove waiver or estoppel, Gilbert Frank 
Corp. v Federal Ins. Co., 70 NY2d 966, 525 NYS2d 793, 520 NE2d 512 
(1988); Grumman Corp. v Travelers Indem. Co., 288 AD2d 344, 733 
NYS2d 464 (2d Dept 2001); D.J. Rossetti Inc. v Joseph Francese Inc., 
273 AD2d 781, 710 NYS2d 166 (3d Dept 2000); Compis Services, Inc. v 
Hartford Steam Boiler Inspection and Ins. Co., 272 AD2d 886, 708 
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NYS2d 770 (4th Dept 2000); Warhoftig v Allstate Ins. Co., 199 AD2d 
258, 604 NYS2d 245 (2d Dept 1993). Similarly, an adjuster’s statement 
“take your time,” when four months remained to commence suit, does 
not constitute waiver or estoppel, Gluckin v Insurance Co. of North 
America, 169 AD2d 494, 564 NYS2d 365 (1st Dept 1991); see Blitman 
Const. Corp. v Insurance Co. of North America, 66 NY2d 820, 498 
NYS2d 349, 489 NE2d 236 (1985). Further, no triable issue of fact 
concerning waiver of the policy provision requiring institution of suit 
within twelve months after loss is presented by evidence that during 
the twelve-month period the insurer examined its insured under oath, 
investigated the claim or after repudiating it received a further state- 
ment about it, Fotochrome, Inc. v American Ins. Co., 26 AD2d 634, 272 
NYS2d 446 (2d Dept 1966), aff'd, 23 NY2d 889, 298 NYS2d 89, 245 
NE2d 816 (1969); Dubins v Boston Ins. Co., 26 AD2d 863, 274 NYS2d 
122 (3d Dept 1966); see Carat Diamond Corp. v Underwriters at Lloyd’s, 
London, 123 AD2d 544, 506 NYS2d 708 (1st Dept 1986); Graziane v 
Firemen’s Ins. Co. of Newark, N. J., 63 AD2d 1087, 406 NYS2d 169 (3d 
Dept 1978); see also Kaufman v Republic Insurance Co., 35 NY2d 867, 
363 NYS2d 951, 323 NE2d 189 (1974); Alray Intern. Equipment, Inc. v 
Aetna Cas. & Sur. Co., 65 AD2d 651, 409 NYS2d 664 (3d Dept 1978), 
affd, 48 NY2d 750, 422 NYS2d 666, 397 NE2d 1333 (1979). 


Reservation of Rights by Insurer 


Reservation by the insurer of the right to assert a defense protects 
its right to do so and prevents a waiver or estoppel from arising out of 
the insurer’s proceeding under the policy, O'Dowd v American Sur. Co. 
of N.Y., 3 NY2d 347, 165 NYS2d 458, 144 NE2d 359 (1957); Weather- 
wax v Royal Indem. Co., 250 NY 281, 165 NE 293 (1929); Joseph Gordon, 
Inc., v Massachusetts Bonding & Ins. Co., 229 NY 424, 128 NE 204 
(1920); Fidelity & Cas. Co. of New York v Holdeman, 23 AD2d 878, 259 
NYS2d 896 (2d Dept 1965), affd, 18 NY2d 997, 278 NYS2d 230, 224 
NE2d 733 (1966); see Compis Services, Inc. v Hartford Steam Boiler 
Inspection and Ins. Co., 272 AD2d 886, 708 NYS2d 770 (4th Dept 2000), 
unless the insured refuses to accept the reservation and the insurer 
nonetheless continues with the defense, Gerka v Fidelity & Cas. Co. of 
New York, 251 NY 51, 167 NE 169 (1929); Miller v Union Indemnity 
Co., 209 App Div 455, 204 NYS 730 (4th Dept 1924). Such a reservation 
will not, however, excuse the insurer from its obligation to give written 
notice of disclaimer within a reasonable time as required by Insurance 
Law § 3420; Hartford Ins. Co. v Nassau, 46 NY2d 1028, 416 NYS2d 
539, 389 NE2d 1061 (1979); Allstate Ins. Co. v Gross, 27 NY2d 263, 317 
NYS2d 309, 265 NE2d 736 (1970); New York Cent. Mut. Fire Ins. Co. v 
Hildreth, 40 AD3d 602, 835 NYS2d 409 (2d Dept 2007); All City Ins. Co. 
v Pioneer Ins. Co., 194 AD2d 424, 599 NYS2d 245 (1st Dept 1993). 
When the reservation is in writing and the insured has tacitly accepted 
it, making no response to it, there is no issue of waiver to submit to the 
jury, Weatherwax v Royal Indem. Co., supra. However, when the 
insured rejects the reservation and the insurer thereafter continues the 
defense, the question whether on all the facts there was a waiver or 
estoppel will be for the jury, O’Dowd v American Sur. Co. of N.Y., supra; 
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Gerka v Fidelity & Cas. Co. of New York, supra, unless the evidence is 
undisputed, Miller v Union Indemnity Co., supra. 
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(6) FRAUDULENT CLAIM 


PJI 4:80. Contracts—Fire Insurance—Defenses—Arson 


As you have heard, the plaintiff (AB) has sued 
the defendant (CD) to recover for (his, her) loss 
under a fire insurance policy. CD, the company 
that issued that policy, claims that AB cannot re- 
cover under the policy because (he, she) intention- 
ally set the fire. AB denies that (he, she) set the 
fire and says that it was caused by /state plaintiff's 
contention]. 


A property owner who intentionally starts a 
fire in order to damage (his, her) property and col- 
lect for the loss is guilty of fraud and cannot re- 
cover on the insurance policy. The fact that the 
fire may have resulted from carelessness on the 
part of the property owner will not prevent (him, 
her) from collecting from the insurance company. 
The burden of proving that the fire was intention- 
ally started by AB in order to commit a fraud is on 
CD, which means that CD must show by clear and 
convincing evidence that AB intentionally started 
the fire to damage (his, her) property and thus col- 
lect on (his, her) fire insurance policy. By clear 
and convincing evidence, I mean evidence which 
makes it highly probable that what CD claims is 
what actually happened. 


CD claims that /state defendant’s contentions/. AB 
denies these claims and contends that /state plain- 
tiffs contentions]. If you find that CD has established 
by clear and convincing evidence, as I have defined 
that term to you, that AB intentionally started the 
fire to damage the property for the purpose of 
recovering on the insurance policy, you will find 
for CD. If you find that CD has failed to establish 
by clear and convincing evidence that AB inten- 
tionally started the fire to damage the property for 
the purpose of recovering on the insurance policy, 
you will find for AB. 


Comment 


Caveat: It is error to refuse to charge separately the affirmative 
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defenses of fraud and arson, Kamenov v Northern Assur. Co. of America, 
259 AD2d 958, 687 NYS2d 838 (4th Dept 1999). For a charge on false 
swearing, see PJI 4:80A. 


Based on Kirkpatrick v Allemannia Fire Ins. Co., 102 App Div 327, 
92 NYS 466 (2d Dept 1905), affd, 184 NY 546, 76 NE 1098 (1906); 
Clover Crest Farm v New York Cent. Mut. Fire Ins. Co., 189 App Div 
548, 179 NYS 352 (4th Dept 1919). The defenses of arson and false 
Swearing must be proved by clear and convincing evidence, Ausch v St. 
Paul Fire & Marine Ins. Co., 125 AD2d 43, 511 NYS2d 919 (2d Dept 
1987); Hutt v Lumbermens Mut. Cas. Co., 95 AD2d 255, 466 NYS2d 28 
(2d Dept 1983) (citing PJI), but the defense of failure to comply with the 
policy requirements need be established only by a preponderance of the 
evidence, Ashline v Genesee Patrons Co-op Ins. Co., 224 AD2d 847, 638 
NYS2d 217 (3d Dept 1996) (citing PJI); Ausch v St. Paul Fire & Marine 
Ins. Co., supra. 


As to the burden of proving fraud by clear and convincing evidence, 
see Simcuski v Saeli, 44 NY2d 442, 406 NYS2d 259, 377 NE2d 713 
(1978); PJI 3:20. For a charge on clear and convincing evidence, see PJI 
1:64. Unless plaintiffs fraud is the only issue going to the jury, the 
burden of proof may be on plaintiff on some issues and on defendant on 
others. In such a case PJI 1:60 should be adapted to reflect that 
plaintiffs burden of proof is by a preponderance of the evidence, as to 
which see PJI 1:23, and defendant’s burden of proof as to fraud is by 
clear and convincing evidence, as to which see PJI 1:64. In such a case 
the first paragraph of PJI 1:60 rather than PJI 1:23 should be used in 
charging the meaning of burden of proof. 


PJI 4:80 and 4:80A and the accompanying Comments are concerned 
with the defenses of arson, fraudulent claims and fraud in making a 
claim; with respect to misrepresentation inducing the issuance of a 
policy of insurance, see PJI 4:75. Arson, or incendiarism, is but one 
form of fraud in making claim under a policy; others are considered 
below in this Comment. 


Burden of Proof 


The insurer has the burden of proving the affirmative defense of 
arson, Torian v Reliance Ins. Co., 171 AD2d 971, 567 NYS2d 913 (3d 
Dept 1991); Hutt v Lumbermens Mut. Cas. Co., 95 AD2d 255, 466 
NYS2d 28 (2d Dept 1983), of false swearing, Fiorillo v Central Ins. Co. 
of Baltimore, 267 App Div 220, 46 NYS2d 108 (3d Dept 1943); A.L. 
Sonn Brush Co. v Lumber Mut. Fire Ins. Co. of Boston, Mass., 249 App 
Div 675, 291 NYS 324 (8d Dept 1936); Demarest v Westchester Fire 
Ins. Co. of New York, 234 App Div 556, 255 NYS 325 (1st Dept 1932); 
see Chang v General Acc. Ins. Co. of America, 193 AD2d 521, 598 NYS2d 
178 (1st Dept 1993), and of refusal to comply with policy requirements, 
Ausch v St. Paul Fire & Marine Ins. Co., 125 AD2d 43, 511 NYS2d 919 
(2d Dept 1987) (citing PJI). Where arson or false swearing is pleaded as 
a defense, the standard of proof required is clear and convincing evi- 
dence, see Van Nevius v Preferred Mut. Ins. Co., 280 AD2d 947, 721 
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NYS2d 210 (4th Dept 2001); Chenango Mut. Ins. Co. v Charles, 235 
AD2d 667, 652 NYS2d 134 (38d Dept 1997); 3910 Super K, Inc. v 
Pennsylvania Lumbermens Mut. Ins. Co., 219 AD2d 589, 631 NYS2d 
364 (2d Dept 1995); Torian v Reliance Ins. Co., supra; Hutt v Lumber- 
mens Mut. Casualty Co., supra; see also Simcuski v Saeli, 44 NY2d 442, 
406 NYS2d 259, 377 NE2d 713 (1978); Saks & Co. v Continental Ins. 
Co., 26 AD2d 540, 271 NYS2d 1004 (1st Dept 1966), affd, 23 NY2d 161, 
295 NYS2d 668, 242 NE2d 833 (1968); Stephenson v Lord, 72 AD2d 
857, 421 NYS2d 730 (8d Dept 1979). However, the clear and convincing 
evidence test does not apply in cases involving failure to comply with 
policy requirements, Ausch v St. Paul Fire & Marine Ins. Co., supra. 


Arson 


Arson is the willful setting of a fire by the insured or his or her 
agent, Hessian Hills Country Club v Home Ins. Co., 262 NY 189, 186 
NE 489 (1933); Kirkpatrick v Allemannia Fire Ins. Co., 102 App Div 
327, 92 NYS 466 (2d Dept 1905), affd, 184 NY 546, 76 NE 1098 (1906). 
Negligence on the part of the insured or his or her agent is not enough, 
Gates v Madison County Mut. Ins. Co., 5 NY 469 (1851); D’Autremont v 
Fire Ass’n of Philadelphia, 20 NYS 344 (Sup 1892); Weiner v St. Paul 
Fire & Marine Ins. Co., 124 Misc 153, 207 NYS 279 (AppT 1924), affd, 
214 App Div 784, 210 NYS 935 (1st Dept 1925). An insane person is not 
capable of the required intent, D’Autremont v Fire Ass’n of Philadel- 
phia, supra; see Charnock v Preferred Mut. Ins. Co., 281 AD2d 981, 722 
NYS2d 670 (4th Dept 2001). 


Arson may be established by circumstantial evidence, Phillips v 
State Farm Fire & Cas. Co., 225 AD2d 457, 640 NYS2d 24 (1st Dept 
1996); Weed v American Home Assur. Co., 91 AD2d 750, 458 NYS2d 27 
(3d Dept 1982). Evidence of prior fires and the settlements therefrom is 
admissible not as proof that the insured set the fire for which suit is 
brought but as bearing on the insured’s motive, Terpstra v Niagara Fire 
Ins. Co., 26 NY2d 70, 308 NYS2d 378, 256 NE2d 536 (1970). Motive can 
also be established by evidence of an insured’s desperate financial condi- 
tion, Home Ins. Co. of Indiana v Karantonis, 156 AD2d 844, 550 NYS2d 
77 (8d Dept 1989); see R. C. S. Farmers Markets Corp. v Great Ameri- 
can Ins. Co., 56 NY2d 918, 453 NYS2d 411, 488 NE2d 1126 (1982); 
Triple Crown Auto, Ltd. v Utica Mut. Ins. Co., 283 AD2d 436, 650 
NYS2d 27 (2d Dept 1996); Hirsch v Sentry Ins., 208 AD2d 680, 617 
NYS2d 512 (2d Dept 1994) (income tax returns for period subsequent to 
fire inadmissible); 708 Estates Corp. v Royal Globe Ins. Co., 160 AD2d 
621, 559 NYS2d 244 (1st Dept 1990); see also Murray v North Country 
Ins. Co., 277 AD2d 847, 716 NYS2d 820 (8d Dept 2000) (evidence that 
plaintiff had incurred other fire losses insufficient where those losses 
were adequately explained and where, despite fact that alleged accom- 
plice had financial difficulties, there was no evidence that plaintiff was 
experiencing financial difficulties); Chenango Mut. Ins. Co. v Charles, 
235 AD2d 667, 652 NYS2d 134 (3d Dept 1997) (evidence insufficient 
where insured was shown to be in debt but insured’s financial condition 
was not shown to be desperate); Miracle Sound, Inc. v New York 
Property Ins. Underwriting Ass’n, 169 AD2d 468, 564 NYS2d 346 (1st 
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Dept 1991). Evidence of motive and incendiary origin is sufficient to 
defeat an insured’s motion for summary judgment, Benjaminov v Repub- 
lic Ins. Group, 241 AD2d 473, 660 NYS2d 148 (2d Dept 1997); R. C. S. 
Farmers Markets Corp. v Great American Ins. Co., supra; Stone v 
Continental Ins. Co., 234 AD2d 282, 650 NYS2d 772 (2d Dept 1996), but 
the insurer must submit something more than mere conjecture or 
surmise, Schlegel v Aetna Cas. & Sur. Co., 282 AD2d 516, 723 NYS2d 
94 (2d Dept 2001). 


Clear and convincing evidence that the fire was incendiary in origin 
and that plaintiffs had a motive and the opportunity to commit the 
crime is sufficient to support a verdict in favor of the insurer, 3910 
Super K, Inc. v Pennsylvania Lumbermens Mut. Ins. Co., 219 AD2d 
589, 631 NYS2d 364 (2d Dept 1995); see Ashline v Genesee Patrons 
Co-op Ins. Co., 224 AD2d 847, 638 NYS2d 217 (3d Dept 1996) (clear and 
convincing standard satisfied by evidence that plaintiff had a financial 
motive, that the fire was deliberately set, and that plaintiff was present 
at the scene thirty minutes before discovery of the fire). 


An insurance policy that excludes coverage for an intentional fire 
set by an insured violates Insurance Law § 3404(e) when applied to 
exclude coverage to an innocent insured, Lane v Security Mut. Ins. Co., 
96 NY2d 1, 724 NYS2d 670, 747 NE2d 1270 (2001). Thus, where 
plaintiffs seventeen year old son intentionally set the premises on fire, 
the innocent plaintiff was entitled to coverage, id; see Goldner v Kemper 
Ins. Co., 152 AD2d 936, 544 NYS2d 396 (4th Dept 1989); Krupp v Aetna 
Life & Cas. Co., 103 AD2d 252, 479 NYS2d 992 (2d Dept 1984). This 
rule has been applied to an innocent co-insured who was the sole owner 
of the property, Reed v Federal Ins. Co., 71 NY2d 581, 528 NYS2d 355, 
523 NE2d 480 (1988). An insurer’s payment of fire insurance proceeds 
to the insured partnership, in satisfaction of the partnership policy, 
shifts to the insurer, by subrogation principles, all rights and impedi- 
ments that flow between the partnership and its minority-interest 
partner who allegedly procured the arson, see Hartford Fire Ins. Co. v 
Advocate, 78 NY2d 1038, 576 NYS2d 80, 581 NE2d 1335 (1991). 


PJI 4:80A. Contract-Fire Insurance-Affirmative 
Defenses-Fraudulent Claim and False 
Swearing 


As you have heard, the plaintiff AB has sued 
the defendant CD to recover for (his, her) loss 
under a fire insurance policy. CD, the company 
that issued the policy, claims that AB cannot re- 
cover under the policy because (he, she) intention- 
ally (made false statements about, concealed) [sez 
forth matter that plaintiff allegedly misrepresented or 
concealed, such as the cause or value of the loss] and the 
true facts, if known to the insurer, were the kind 
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of facts that were not trivial and that a reasonable 
insurance company would have considered impor- 
tant for investigating the claim or deciding 
whether to pay it. AB denies [set forth elements of 
defendant’s affirmative defense claim that AB disputes]. 


In order to be relieved of its obligation to pay 
AB’s claim under the insurance policy, CD must 
prove, by clear and convincing evidence, that (1) 
AB (made false statement[s] about, concealed) [set 
forth matter that plaintiff allegedly misrepresented or 
concealed, such as the cause or value of the loss], (2) AB 
(made the false statement, concealed the fact that 
[set forth matter that plaintiff concealed]) intention- 
ally, (3) a reasonable insurer in CD’s position 
would have considered [set forth matter that plaintiff 
allegedly misrepresented or concealed, such as the cause 
or value of the loss] important for its investigation of 
AB’s claim or its decision whether to pay it. It is 
not necessary for CD to prove, in addition, that it 
was actually harmed or that its insured, AB, did 
not actually suffer a loss covered by the insurance 
policy. 


If you conclude that CD has proven, by clear 
and convincing evidence that that (1) AB (made 
false statement|s] about, concealed) [set forth matter 
that plaintiff allegedly misrepresented or concealed, such 
as the cause or value of the loss], (2) AB (made the false 
statement, concealed the fact that [set forth matter 
that plaintiff concealed]) intentionally, (3) a reason- 
able insurer in CD’s position would have consid- 
ered [set forth matter that plaintiff allegedly misrepre- 
sented or concealed, such as the cause or value of the 
loss] important for its investigation of AB’s claim 
or its decision whether to pay it, you will find for 
CD [state where appropriate: on this issue]. On the 
other hand, if you conclude that AB did not (make 
false statement[s] about, conceal) [set forth matter 
that plaintiff allegedly misrepresented or concealed, such 
as the cause or value of the loss], or that, if (he, she) 
did so, (he, she) did not act intentionally or that 
the true facts about [set forth matter that plaintiff al- 
legedly misrepresented or concealed, such as the cause or 
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value of the loss] would not have been important to 
a reasonable insurer for its investigation of AB’s 
claim or its decision whether to pay the claim, then 
you will find for AB [state where appropriate: on this 
issue]. 


Comment 


Caveat: It is error to refuse to charge separately the affirmative 
defenses of fraud and arson, Kamenov v Northern Assur. Co. of America, 
259 AD2d 958, 687 NYS2d 838 (4th Dept 1999). For a charge on the af- 
firmative defense of arson, see PJI 4:80. 


Based on Insurance Law § 3404(e); Saks & Co. v Continental Ins. 
Co., 23 NY2d 161, 295 NYS2d 668, 242 NE2d 833 (1968); Titus v Glens 
Falls Ins. Co., 81 NY 410 (1880); Sunbright Fashions, Inc. v Greater 
New York Mut. Ins. Co., 34 AD2d 235, 310 NYS2d 760 (1st Dept 1970), 
affd, 28 NY2d 563, 319 NYS2d 609, 268 NE2d 323 (1971); Oak Point 
Indus. Park, Inc. v Massachusetts Bay Ins. Co., 143 AD2d 79, 531 
NYS2d 329 (2d Dept 1988); Ausch v St. Paul Fire & Marine Ins. Co., 
125 AD2d 48, 511 NYS2d 919 (2d Dept 1987); Kaffalos, Inc. v Excelsior 
Ins. Co. of New York, 105 AD2d 957, 482 NYS2d 96 (38d Dept 1984); 
Oppenheimer v Washington Assur. Corp. of New York, 244 App Div 
234, 278 NYS 798 (1st Dept 1935); Domagalski v Springfield Fire & 
Marine Ins. Co., 218 App Div 187, 218 NYS 164 (4th Dept 1926). 


As required by Insurance Law § 3404(e), the standard fire insur- 
ance policy provides: “This entire policy shall be void if, whether before 
or after a loss, the insured has willfully concealed or misrepresented 
any material fact or circumstance concerning this insurance or the 
subject thereof, or the interest of the insured therein, or in case of any 
fraud or false swearing by the insured relating thereto.” The standard 
policy also requires that the insured submit to examination under oath 
by any person named by the company, and to an appraisal proceeding if 
demanded by the company, id. This Comment considers false swearing 
and refusal to comply with policy requirements, even though the latter 
defense does not directly involve fraud. Generally, as to fraud and false 
swearing, see 5 Appleman, Insurance Law & Practice §§ 3587-3595; 
13 Couch, Insurance (3rd Ed) Chapter 197; Vance, Insurance (3d Ed) 
837, § 143. 


There is a split of authority regarding whether the terms of an in- 
surance policy may preclude the insurer from asserting the defense of 
fraud. The Second Department has held that where a homeowner’s 
policy provides that it would be void if the insured committed intentional 
concealment or misrepresentation, but did not expressly encompass 
fraudulent claims made after the policy was issued, the insurer could 


not assert the defense that the insured’s claim was fraudulent, Fiore v 
State Farm Fire and Cas. Co., 185 AD2d 602, 522 NYS2d 180 (2d Dept 
1987). For a similar result in the Fourth Department, see North River 
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Ins. Co. v Good Morning Farms, Inc., 105 AD2d 1095, 482 NYS2d 163 
(4th Dept 1984). In contrast, the First Department has held that a fire 
policy provision which voided the policy for intentional misrepresenta- 
tion was not limited to misrepresentations made in connection with the 
issuance of the policy, but extended to criminal fraudulent conduct after 
the loss, Astoria Quality Drugs, Inc. v United Pacific Ins. Co. of New 
York, 163 AD2d 82, 557 NYS2d 339 (1st Dept 1990); see Chubb & Son 
Inc. v Consoli, 283 AD2d 297, 726 NYS2d 398 (1st Dept 2001). 


False Swearing 


False swearing as to a material fact, if intentional, or intentional 
concealment of such a fact, in the proof of loss or in the insured’s exam- 
ination under oath will bar recovery, Claflin vy Commonwealth Ins. Co., 
110 US 81, 3 SCt 507 (1884); Deitsch Textiles, Inc. v New York Property 
Ins. Underwriting Ass’n, 62 NY2d 999, 479 NYS2d 487, 468 NE2d 669 
(1984); Jonari Management Corp. v St. Paul Fire & Marine Ins. Co., 58 
NY2d 408, 461 NYS2d 760, 448 NE2d 427 (1983); Saks & Co. v 
Continental Ins. Co., 23 NY2d 161, 295 NYS2d 668, 242 NE2d 833 
(1968); Titus v Glens Falls Ins. Co., 81 NY 410 (1880); Sunbright 
Fashions, Inc. v Greater New York Mut. Ins. Co., 34 AD2d 235, 310 
NYS2d 760 (1st Dept 1970), affd, 28 NY2d 563, 319 NYS2d 609, 268 
NE2d 323 (1971); Carlin v Crum & Forster Ins. Co., 191 AD2d 373, 595 
NYS2d 420 (1st Dept 1993); Oak Point Indus. Park, Inc. v Massachusetts 
Bay Ins. Co., 143 AD2d 79, 531 NYS2d 329 (2d Dept 1988) (false swear- 
ing terminates the right to recover even though the plaintiff has actu- 
ally suffered a loss); Pat Hartly, Inc. v American Reciprocal Insurers, 21 
AD2d 761, 250 NYS2d 351 (1st Dept 1964). The insurer need not show 
that it was injured by the falsity, Domagalski v Springfield Fire & 
Marine Ins. Co., 218 App Div 187, 218 NYS 164 (4th Dept 1926). A 
mistaken expression of opinion will not prevent recovery, Titus v Glens 
Falls Ins. Co., supra; Sunbright Fashions v Greater New York Mut. Ins. 
Co., supra; Domagalski v Springfield Fire & Marine Ins. Co., supra, nor 
will a statement as to an inconsequential matter of fact, Oppenheimer v 
Washington Assur. Corp. of New York, 244 App Div 234, 278 NYS 798 
(1st Dept 1935). The insured’s representations must be relevant, mate- 
rial, and intentionally false, Kaffalos, Inc. v Excelsior Ins. Co. of New 
York, 105 AD2d 957, 482 NYS2d 96 (3d Dept 1984). The courts are 
careful to prevent the use of concealment and fraud provisions of insur- 
ance contracts to bar recovery where the alleged misrepresentation was 
unintentional or concerned matters of opinion honestly held by the 
insured, Azzato v Allstate Ins. Co., 99 AD3d 648, 951 NYS2d 726 (2d 
Dept 2012). The insured’s motive in making a false statement is imma- 
terial; if a false statement is knowingly made, intention to deceive will 
be implied on the principle that “the law presumes every man to intend 
the natural consequences of his acts,” Claflin v Commonwealth Ins. Co., 
supra. 


When an insured can only prove a small percentage of the claimed 
loss, a presumption arises that the statement of value and quantity set 
out in the proof of loss is false and fraudulently prepared, Saks & Co. v 


630 


ConTRACTS PJI 4:80A 


Continental Ins. Co., 23 NY2d 161, 295 NYS2d 668, 242 NE2d 833 
(1968); see Azzato v Allstate Ins. Co., 99 AD3d 6438, 951 NYS2d 726 (2d 
Dept 2012) (inference of fraudulent intent arises from proof that 
insured’s losses were grossly overvalued). This presumption of fraud 
becomes conclusive only where the explanation for the discrepancy is so 
outlandish that it cannot be believed, Azzato v Allstate Ins. Co., supra; 
see Lilledahl v Insurance Co. of North America, 163 AD2d 696, 558 
NYS2d 709 (3d Dept 1990). 


The independent wrongdoing of one of the insureds under a policy, 
including that insured’s false swearing, does not automatically vitiate 
any rights that another party may have under the policy, Azzato v 
Allstate Ins. Co., 99 AD3d 6438, 951 NYS2d 726 (2d Dept 2012). Thus, a 
concealment and fraud provision in an insurance policy serves to 
preclude coverage only for the named insured who actually engaged in 
misrepresentation, id. 


Burden of Proof 


The insurer has the burden of proving the affirmative defense of 
false swearing, Fiorillo v Central Ins. Co. of Baltimore, 267 App Div 
220, 46 NYS2d 108 (3d Dept 1943); A.L. Sonn Brush Co. v Lumber Mut. 
Fire Ins. Co. of Boston, Mass., 249 App Div 675, 291 NYS 324 (3d Dept 
1936); Demarest v Westchester Fire Ins. Co. of New York, 234 App Div 
556, 255 NYS 325 (1st Dept 1932); see Chang v General Acc. Ins. Co. of 
America, 1938 AD2d 521, 598 NYS2d 178 (1st Dept 1993), and of refusal 
to comply with policy requirements, Ausch v St. Paul Fire & Marine 
Ins. Co., 125 AD2d 438, 511 NYS2d 919 (2d Dept 1987) (citing PJI). 
Where false swearing is pleaded as a defense, the standard of proof 
required is clear and convincing evidence, see Van Nevius v Preferred 
Mut. Ins. Co., 280 AD2d 947, 721 NYS2d 210 (4th Dept 2001); Chenango 
Mut. Ins. Co. v Charles, 235 AD2d 667, 652 NYS2d 134 (3d Dept 1997); 
3910 Super K, Inc. v Pennsylvania Lumbermens Mut. Ins. Co., 219 
AD2d 589, 631 NYS2d 364 (2d Dept 1995); see also Simcuski v Saeli, 44 
NY2d 442, 406 NYS2d 259, 377 NE2d 713 (1978); Saks & Co. v 
Continental Ins. Co., 26 AD2d 540, 271 NYS2d 1004 (1st Dept 1966), 
affd, 23 NY2d 161, 295 NYS2d 668, 242 NE2d 833 (1968); Stephenson v 
Lord, 72 AD2d 857, 421 NYS2d 730 (38d Dept 1979). However, the clear 
and convincing evidence test does not apply in cases involving failure to 
comply with policy requirements, Ausch v St. Paul Fire & Marine Ins. 
Co., supra. 


Refusal to Comply with Policy Requirements 


Refusal to comply with policy requirements, while not directly 
involving fraud, is a related matter and is, therefore, considered in this 
Comment. Failure to comply with the appraisal requirement, if in bad 
faith, Silver v Western Assur. Co. of Toronto, Canada, 164 NY 381, 58 
NE 284 (1900); see Matter of Delmar Box Co., 309 NY 60, 127 NE2d 
808 (1955), or the willful withholding of documents containing material 
information demanded pursuant to the policy, Happy Hank Auction Co. 
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v American Eagle Fire Ins. Co., 1 NY2d 534, 154 NYS2d 870, 136 NE2d 
842 (1956), or the willful refusal to submit to an examination demanded 
within a reasonable time after the filing of proof of loss or to answer 
questions having a material bearing on the insurance or the loss, Lentini 
Bros. Moving & Storage Co., Inc. v New York Property Ins. Underwrit- 
ing Ass’n, 538 NY2d 835, 440 NYS2d 174, 422 NE2d 819 (1981); Titus v 
Glens Falls Ins. Co., 81 NY 410 (1880); Hallas v North River Ins. Co. of 
N.Y., 279 App Div 15, 107 NYS2d 359 (1st Dept 1951), aff'd, 304 NY 
671, 107 NE2d 592 (1952); Ausch v St. Paul Fire & Marine Ins. Co., 125 
AD2d 48, 511 NYS2d 919 (2d Dept 1987); Catalogue Service of 
Westchester, Inc. v Insurance Co. of North America, 74 AD2d 837, 425 
NYS2d 6385 (2d Dept 1980); Beckley v Otsego County Farmers Co-op. 
Fire Ins. Co., 3 AD2d 190, 159 NYS2d 270 (3d Dept 1957), will bar 
recovery from the insurer. As to failure to cooperate, see PJI 4:78. 


Mortgagees 


A mortgagee is subject to any of the above defenses available 
against the mortgagor where there is no standard mortgagee clause in 
the policy, Hessian Hills Country Club v Home Ins. Co., 262 NY 189, 
186 NE 4389 (1933); Pioneer Food Stores Co-op, Inc. v Federal Ins. Co., 
169 AD2d 430, 563 NYS2d 828 (1st Dept 1991). However, a mortgagee 
clause in a standard form policy creates independent insurance of the 
mortgagee’s interest, free from invalidation by the mortgagor’s act or 
neglect, Syracuse Sav. Bank v Yorkshire Ins. Co., 301 NY 403, 94 NE2d 
73 (1950); Hessian Hills Country Club v Home Ins. Co., supra; Agricul- 
ver Profit Sharing Plan v Dryden Mut. Ins. Co., 145 AD2d 811, 5385 
NYS2d 797 (3d Dept 1988); White Rose Food Corp. v New York Property 
Ins. Underwriting Ass’n, 98 AD2d 614, 469 NYS2d 352 (1st Dept 1983); 
First Federal Sav. & Loan Ass’n of Niagara County v Nichols, 33 AD2d 
259, 306 NYS2d 542 (4th Dept 1970); see Murray v North Country Ins. 
Co., 277 AD2d 847, 716 NYS2d 820 (3d Dept 2000). Thus, where there 
is a standard mortgagee clause, the mortgagor’s acts, although fraudu- 
lent, will not bar recovery by the standard mortgagee, id. 


As to waiver of a defense of fraud, see PJI 4:79. 
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4. Bank-Depositor RELATIONSHIP 


a. WRONGFUL DISHONOR OF CHECK 
Caveat: 


PJI 4:85 through PJI 4:89 and their related Comments are based 
on New York’s version of articles 3 and 4 of the Uniform Commercial 
Code. Note that New York has not adopted the revised articles 3 and 4. 


PJI 4:85. Contracts—Bank-Depositor Relationship— 
Wrongful Dishonor of Check 


The plaintiff AB and the defendant CD Bank 
agree that AB had a checking account with CD, 
and that on /state date/ AB wrote a check payable to 
EF in the amount of $. . . When EF presented the 
check to CD for payment, CD refused to pay it. AB 
claims that as a result of CD’s refusal to pay, AB 
(/state claim of damages, such as:—/ lost EF’s busi- 
ness, lost its credit, was unable to obtain a loan it 
needed to save its business). 


CD claims it was justified in refusing to pay 
the check because (/state reason, such as:—/ there 
was not enough money in AB’s account to pay the 
check, the check was presented to CD more than 
six months after /state date/). 


CD had the duty to pay AB’s check unless 
([specify basis for claimed justification, such as:—] there 
was not enough money in AB’s account to cover 
the check, the check was dated /give date/ and pre- 
sented to CD on or after /date/, more than six 
months after the date on the check). A bank does 
not have to pay on a check that is more than six 
months old. 


You must first decide whether (there was 
enough money in AB’s account to pay the check, 
the check was presented to CD on or before /date/). 
If you decide that (there was enough money in AB’s 
account to pay the check, the check was presented 
to CD on or before /date/), you will then proceed to 
consider the question of damages, which I will tell 
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you about in a moment. If you decide that (there 
was not enough money in AB’s account, the check 
was presented more than six months after /date/), 
you will proceed no further on the question of CD’s 
failure to pay on the check and report to the Court. 


If you have decided that (there was enough 
money in AB’s account, the check was presented 
for payment on or before /date/), you will then 
consider whether CD’s refusal to pay the check 
was a substantial factor in causing damage to AB 
and, if so, how much damage it caused. 


AB claims that as a result of CD’s refusal to 
pay the check /state damage claim, such as:—] EF 
stopped doing business with AB, AB’s suppliers cut 
off credit to AB causing AB to lose business, AB 
was unable to obtain a loan which would have 
saved its business), and that AB suffered damage 
in the amount of /state amount/. CD claims that (EF 
stopped doing business with AB because AB was 
not reliable, AB’s suppliers continued to supply AB 
with its needs after CD’s refusal to pay the check, 
AB was refused the loan because it had a bad 
credit record even before CD’s refusal to pay the 
check). 


If you find that CD’s refusal to pay the check 
to EF was a substantial factor in causing damage 
to AB, then you will decide the amount of damage 
that was caused to AB and report that on the 
verdict form I am going to give you. If you decide 
that there was no damage to AB as a result of CD’s 
refusal to pay the check, you will report that on 
the verdict form. 


Comment 


The charge assumes that there is no issue as to the drawing, issu- 
ance and terms of the check nor as to the fact of dishonor. If such an is- 
sue is presented, the charge must be modified accordingly. 


The charge also assumes that the plaintiff is a customer of the 
bank. UCC 4-104(1)(e) defines customer as “any person having an ac- 
count with a bank or for whom a bank has agreed to collect items and 
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includes a bank carrying an account with another bank,” see Campbell 
v Citibank, N.A., 302 AD2d 150, 755 NYS2d 367 (1st Dept 2003); Scali v 
Key Bank of New York, N.A., 203 AD2d 551, 611 NYS2d 21 (2d Dept 
1994); Quistgaard v EAB European American Bank and Trust Co., 182 
AD2d 510, 583 NYS2d 210 (1st Dept 1992) (claim for dishonor may only 
be asserted by “customer” of bank as defined by UCC 4-104(1)(e) and 
UCC 4-402); Agostino v Monticello Greenhouses, Inc., 166 AD2d 471, 
560 NYS2d 690 (2d Dept 1990) (corporate officer precluded from bring- 
ing suit for wrongful dishonor in individual capacity where corporation, 
not corporate officer, is “person having an account with the bank”) cit- 
ing UCC 4-104(1)(e). A cause of action for wrongful dishonor can be as- 
serted by a depositor as well as by a drawer, but not by a mere payee, 
see Campbell v Citibank, N.A., supra. 


The charge further assumes that the check was actually presented 
to the defendant bank for payment, otherwise the bank could not be 
held lable, Jainchill v Citibank, N.A., 62 NY2d 739, 476 NYS2d 821, 
465 NE2d 360 (1984). A hold placed on a bank account is not a wrongful 
dishonor within the meaning of UCC 4-402 because an account is not an 
instrument or item within the meaning of UCC Articles 3 and 4, MRF 
Resources Ltd. v Merchants Bank of New York, 89 NY2d 244, 652 
NYS2d 601, 674 NE2d 1366 (1996); see Campbell v Citibank, N.A., 302 
AD2d 150, 755 NYS2d 367 (1st Dept 2003) (“block” on account not a 
wrongful dishonor). 


The phrase “presented to CD more than six months after its date” 
derives from UCC 4-404, which provides that other than a certified 
check, a bank is under no obligation to pay a check presented more 
than six months after its date. As to the computation of the six month 
period, see General Construction Law § 30. In the first four paragraphs 
of the charge, specific dates are used to make the jury’s task easier. 


Dishonor of a check is dealt with specifically in UCC 4-402, which 
reads as follows: 


§ 4-402. Bank’s Liability to Customer for Wrongful Dishonor. 


A payor bank is liable to its customer for damages proximately 
caused in the wrongful dishonor of an item. When the dishonor 
occurs through mistake liability is limited to actual damages 
proved. If so proximately caused and proved damages may 
include damages for an arrest or prosecution of the customer or 
other consequential damages. Whether any consequential dam- 
ages are proximately caused by the wrongful dishonor is a ques- 
tion of fact to be determined in each case. 


The Official Comment to UCC 4-402 declares that the section speci- 
fies no theory of liability as between contract and tort. Therefore, a 
plaintiff can prosecute its case based on contract or tort criteria, al- 
though the more expansive damages recoverable in tort make that 
choice the more likely one. Official Comment 3 rejects the old “trader 
rule,” under which a merchant, trader or fiduciary claiming defamation 
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of business, trade or profession by reflection on credit could recover 
presumed damages on the basis of defamation “per se,” see Wilden- 
berger v Ridgewood Nat. Bank, 230 NY 425, 130 NE 600 (1921). 


The Code 1) requires proximate cause for all recoverable damages; 
2) in cases of dishonor by mistake only, limits damages to actual dam- 
ages as opposed to presumed damages; 3) permits recovery of damages 
for arrest and prosecution and other “consequentials” if proximately 
caused and proved; 4) makes proximate cause a fact question in every 
case of consequential damages, Hawkland, Uniform Commercial Code 
series, Vol. 5, § 4-402:7. Thus, the theory that as a matter of law an ar- 
rest or prosecution cannot be the proximate result of dishonor but rather 
of an intervening human agency, see discussion in Robbins v Bankers 
Trust Co., 4 Misc2d 347, 157 NYS2d 56 (Sup 1956), is rejected by the 
Code. Proximate cause, in the event of arrest or prosecution, is a ques- 
tion for the jury, Goldsmith Motors Corp. v Chemical Bank, 41 AD38d 
648, 838 NYS2d 631 (2d Dept 2007) (wrongful dishonor). 


Under the common law, prior to the enactment of UCC 4-402, dis- 
honor was mistaken when it occurred negligently, as through a book- 
keeper’s error in reading a customer’s account, see T.B. Clark Co. v Mt. 
Morris Bank, 85 App Div 362, 83 NYS 447 (1st Dept 1903), aff'd, 181 
NY 533, 73 NE 1133 (1905). In such cases proof of special damages was 
required, see Citizens’ Nat. Bank v Importers’ & Traders’ Nat. Bank, 
119 NY 195, 23 NE 540 (1890), in the absence of which nominal dam- 
ages could be awarded, see T.B. Clark Co. v Mt. Morris Bank, supra. 
Under the UCC, proof of actual damages is required and it is likely that 
the absence of actual damages would defeat the cause of action entirely. 


The common law distinction between mistaken and intentional dis- 
honor appears to have been blurred by the UCC. Under the common 
law, there could be recovery for all of the natural and probable conse- 
quence of the dishonor if it was willful or malicious, see Gibraltar Realty 
Corporation v Mount Vernon Trust Co., 276 NY 3538, 12 NE2d 438 
(1938); Burroughs v Tradesmen’s Nat. Bank, 33 NYS 864 (Gen Term 
1895), aff'd, 156 NY 663, 50 NE 1115 (1898); Citizens’ Nat. Bank v 
Importers’ & Traders’ Nat. Bank, 119 NY 195, 23 NE 540 (1890); Gutman 
v Bronx Borough Bank, 188 App Div 664, 177 NYS 173 (1st Dept 1919); 
Meyer v Hudson Trust Co., 181 App Div 69, 168 NYS 387 (1st Dept 
1917); Gonzales v Colonial Trust Co., 7 Misc2d 508, 162 NYS2d 754 
(Sup 1957), affd, 6 AD2d 679, 174 NYS2d 444 (1st Dept 1958); Schein v 
Public Bank of New York City, 101 Misc 499, 167 NYS 384 (AppT 1917); 
Levine v State Bank, 80 Misc 524, 141 NYS 596 (AppT 1913); Spiegel v 
Public Nat. Bank of New York, 184 NYS 1 (Sup 1920). 


While UCC 4-402 states that it limits damages from mistaken dis- 
honor, it actually seems to broaden the common law rule, see Goldsmith 
Motors Corp. v Chemical Bank, 41 AD3d 648, 838 NYS2d 631 (2d Dept 
2007). It is thus difficult to perceive any difference in damages recover- 
able where the dishonor is willful as opposed to mistaken. Since UCC 
4-402 is largely directed at mistaken dishonor, lawsuits based on willful 
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dishonor would still seem to have whatever benefit that can be derived 
from the common law, after extinction of the “trader rule.” Thus, the old 
common law cases dealing with willful dishonor may still be of value. 
No New York case that extends damages to mental distress has been 
found. 


Whether punitive damages are recoverable under UCC 4-402 is a 
question that has not been resolved. Maxan Curtain Mfg. Corp. v Chemi- 
cal Bank, 230 AD2d 832, 646 NYS2d 701 (2d Dept 1996), sustained a 
punitive damage claim against a dismissal motion but the cause of ac- 
tion sustained alleged tortious interference with the customer’s rela- 
tions with a third party. In Luxonomy Cars, Inc. v Citibank, N. A., 65 
AD2d 549, 408 NYS2d 951 (2d Dept 1978), the punitive damage claim 
based on wrongful dishonor was dismissed because the wrong was 
private rather than public. 


The common law defense of estoppel based upon a customer’s fail- 
ure to timely notify the bank of an error in computation which results 
in the dishonoring of plaintiff's check is not available by virtue of UCC 
4-302, absent a showing that the bank relied on any act of the customer, 
SOS Oil Corp. v Norstar Bank of Long Island, 76 NY2d 561, 561 NYS2d 
887, 563 NE2d 258 (1990). 
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b. Payment Despite Stop ORDER 


PJI 4:86. Contracts—Bank-Depositor Relationship— 
Payment Despite Stop Order 


The plaintiff, AB, and the defendant, CD, agree 
that AB had a checking account with CD and that 
on /state date/ AB wrote a check payable to EF in 
the amount of $. . . .. AB claims that on /state date/ 
(he, she, it) ordered CD to stop payment on the 
check, that contrary to that order, CD paid the 
check when presented, and that AB was damaged 
in that /state claim of damages]. CD denies that the 
stop payment order (/state defense, such as:—/ was 
received, provided sufficient information, was 
received in time). 


In order to recover, AB has the burden of prov- 
ing that 1) the stop payment order described the 
check with sufficient accuracy to enable CD to act, 
and 2) it was received by CD at a time and in such 
manner as to give CD a reasonable opportunity to 
act on it prior to (/set forth act specified in UCC 4-303, 
such as:—/ certification, payment in cash). 


If you find that (/select appropriate phrase, such 
as:—/ no stop payment order was given, the stop 
payment order (did not give sufficient information, 
was not timely)), you will find for CD. If you find 
that a sufficient stop payment order was given and 
that it was timely received and that contrary to 
such order CD paid the check, you will find for AB 
and award damages in such amount as resulted 
from CD’s payment of the check. 


Comment 


Based on UCC 4-303 and 4-403. The stop payment order must 
clearly describe the check, A. Sidney Davison Coal Co. v National Park 
Bank of New York, 201 App Div 309, 194 NYS 220 (1st Dept 1922); 
Levine v Bank of U.S., 1382 Misc 180, 229 NYS 108 (Mun Ct 1928); 
Mitchell v Security Bank, 85 Misc 360, 147 NYS 470 (AppT 1914); see 9 
NYJur2d, Banks 390. Thus, a stop payment order is ineffective when 
the check is misdescribed, see A. Sidney Davison Coal Co. v National 
Park Bank of New York, supra (specifying the amount as $15,000 when 
the amount was $17,000) but some errors in describing the check have 
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been considered immaterial, Thomas v Marine Midland Tinkers Nat. 
Bank, 86 Misc2d 284, 381 NYS2d 797 (NY City Civ Ct 1976) (number of 
check misstated as 222 when correct number was 221); Levine v Bank 
of U.S., supra (check payable to “Harold Orkand” and stop payment or- 
der named payee as “H. Orkand”). 


While the pattern jury charge refers to a check, UCC 4-403(1) refers 
to “any item” and under the definition set forth in UCC 4-104(1)(g) is, 
therefore, applicable to “any instrument for the payment of money even 
though it is not negotiable”. A cashier’s check—essentially, a check 
drawn by a bank on itself—is presumed to have been issued for value, 
and the issuance of such a check constitutes an acceptance by the issu- 
ing bank, which gives rise to an obligation to pay, Golden v Citibank, 
N.A., 23 NY38d 935, 988 NYS2d 121, 11 NE38d 194 (2014). When a bank 
has issued a cashier’s check, it cannot stop payment, unless there is ev- 
idence of fraud, or the check is lost, stolen, or destroyed, id; see Dziurak 
v Chase Manhattan Bank, N.A., 44 NY2d 776, 406 NYS2d 30, 377 NE2d 
474 (1978) (bank under no obligation to honor maker’s stop payment or- 
der on cashier’s check). As to the difference between cashier’s checks 
and teller’s checks, see Lo Monaco v Belfiore, 175 AD2d 59, 572 NYS2d 
315 (1st Dept 1991), and as to certified checks, see Dalessio v Kressler, 
6 AD3d 57, 773 NYS2d 434 (2d Dept 2004) (despite UCC 4-308, payor 
bank may not ignore court order enjoining payment of certified check); 
Quistgaard v EAB European American Bank and Trust Co., 182 AD2d 
510, 583 NYS2d 210 (1st Dept 1992). 


Whether the stop payment order was received at a time and in a 
manner as would afford the bank a reasonable time to act is a jury 
question, Dunbar v First Nat. Bank of Scotia, 63 AD2d 755, 404 NYS2d 
722 (38d Dept 1978); Gornicki v M & T Bank, 162 Misc2d 471, 617 NYS2d 
448 (Sup 1994). Under UCC 4-403(3), an oral order is binding on the 
bank only for fourteen days unless confirmed in writing within that 
period. A written order is effective for only six months unless renewed 
in writing. On the facts of a particular case, it may be necessary to 
modify the charge accordingly. 


Under UCC 4-403(4), the burden of establishing both the fact and 
the amount of the loss resulting from payment of an item contrary to a 
stop payment order is on the customer, Cicci v Lincoln Nat. Bank & 
Trust Co. of Central New York, 46 Misc2d 465, 260 NYS2d 100 (NY 
City Ct 1965). Banks may not require that their customers sign agree- 
ments exculpating the bank from liability for payment through 
negligence before accepting stop payment orders. Under UCC 4-103(1), 
no bank can by agreement disclaim liability for its own lack of good 
faith or failure to exercise ordinary care, see Levy v Chemical Bank, 
124 Misc2d 207, 475 NYS2d 771 (Dist Ct 1984). 


UCC 4-407 provides that, to the extent necessary to prevent loss to 
the bank by reason of its payment over a stop payment order, the bank 
shall be subrogated to the rights of any holder in due course against the 
customer, or of the payee or other holder (whether or not in due course) 
against the customer on the item or under the transaction out of which 
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it arose, or of the customer against the payee or other holder of the item 
with respect to the transaction out of which it arose. For example, if a 
check was given in payment for goods and because they were defective 
the payee was entitled to but part of the purchase price, the bank is 
subrogated to such right, see Official Comment 2 to UCC 4-407; Ted 
Granville Co. v Chemical Bank & Trust Co., 8 Misc2d 806, 160 NYS2d 
959 (AppT 1957), and if the bank made payment to a holder in due 
course, it would have no liability. Where a subrogation issue is pre- 
sented by the pleadings and the evidence, the pattern charge must, of 
course, be modified. It would appear that in such case the plaintiff has 
the burden of proof on the issue, because of his or her obligation under 
UCC 4-403(4) to establish both the fact and the amount of the loss, see 
Hughes v Marine Midland Bank, N.A., 127 Misc2d 209, 484 NYS2d 
1000 (NY City Ct 1985). 
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c. FoRGED oR ALTERED CHECK 


(1) Banxk’s Duty 


PJI 4:87. Contracts—Bank-Depositor Relationship— 
Forged or Altered Check—Bank’s Duty 


As you have heard, plaintiff AB is suing defen- 
dant CD claiming that CD has paid a (forged, 
altered) check drawn on AB’s account. A bank pays 
a check at its own risk. If it pays a (forged, altered) 
check, it may not charge such payment against its 
customer’s account, even though it acted in good 
faith and was not negligent. (/Use whichever of the 
following sentences applies:—/] A forged check is one 
signed with the depositor’s name by someone other 
than the depositor without (his, her) authority. An 
altered check is one signed by the depositor and 
thereafter changed without (his, her) authority.) 
The burden of proving that the check was (forged, 
altered) is on AB. 


If you find that the check was (forged, altered), 
you will find for AB in the amount of the (check, 
excess over the original amount of the check paid 
by the bank). If you find that the check drawn on 
plaintiff AB’s account which defendant CD paid 
was not (forged, altered) you will find for CD. 


Comment 


Based on NY UCC 1-201(43); UCC 3-404(1); UCC 3-407; UCC 4-401; 
Getty Petroleum Corp. v American Exp. Travel Related Services Co., 
Inc., 90 NY2d 322, 660 NYS2d 689, 683 NE2d 311 (1997); Prudential- 
Bache Securities, Inc. v Citibank, N.A., 73 NY2d 263, 539 NYS2d 699, 
536 NE2d 1118 (1989); Merrill Lynch, Pierce, Fenner & Smith, Inc. v 
Chemical Bank, 57 NY2d 4389, 456 NYS2d 742, 442 NE2d 1253 (1982); 
Tonelli v Chase Manhattan Bank, N. A., 41 NY2d 667, 394 NYS2d 858, 
363 NE2d 564 (1977). 


In its rules governing check fraud, the Uniform Commercial Code 
assigns losses by the relative responsibility of the parties for the loss, 
Prudential-Bache Securities, Inc. v Citibank, N.A., 73 NY2d 2638, 539 
NYS2d 699, 536 NE2d 1118 (1989). Losses arising out of instruments 
are allocated to the party best able to prevent them, and thus an “unau- 
thorized endorsement” is ineffective to pass title or to authorize the 
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drawee bank to pay, Prudential-Bache Securities, Inc. v Citibank, N.A., 
supra. A check that is forged is not properly payable because an unau- 
thorized signature is inoperative as that of the person whose name is 
signed, UCC 3-404 (1); Prudential-Bache Securities, Inc. v Citibank, 
N.A., supra; Merrill Lynch, Pierce, Fenner & Smith, Inc. v Chemical 
Bank, 57 NY2d 439, 456 NYS2d 742, 442 NE2d 1253 (1982). Conse- 
quently, the drawee generally may not debit the drawer’s account when 
it pays on such a forged check, Prudential-Bache Securities, Inc. v 
Citibank, N.A., supra. 


UCC 1-201(48) defines “unauthorized signature” to include a forgery 
and UCC 3-404 provides that “Any unauthorized signature is wholly 
inoperative as that of the person whose name is signed unless he rati- 
fies it or is precluded from denying it”. Preclusion may result from 
estoppel or from negligence, Official Comment 4 to UCC 3-404, and see 
UCC 3-406. The actual or apparent authority of the alleged forger is a 
defense, see Andre Romanelli, Inc. v Citibank, N.A., 60 AD3d 428, 875 
NYS2d 14 (1st Dept 2009); Holland v Bank of Smithtown, 60 AD2d 620, 
400 NYS2d 155 (2d Dept 1977); see also Rohrbacher v BancOhio Nat. 
Bank, 171 AD2d 533, 567 NYS2d 431 (1st Dept 1991) (no claim against 
bank where retainer agreement authorized attorney to endorse check 
with client’s signature). When the effectiveness of the signature to an 
instrument is put in issue the burden of establishing it is on the party 
claiming under the signature, UCC 3-307. When it is claimed that the 
signature has been ratified, the burden is on the party claiming ratifica- 
tion, Baker v Spencer, 47 NY 562 (1872). As to the bank’s liability for 
payment of a forged withdrawal slip, see Colagiovanni v City and 
County Savings Bank, 48 AD2d 966, 369 NYS2d 554 (3d Dept 1975). A 
bank is also liable under Banking Law § 676 for paying out moneys 
from a savings or time deposit account on an unauthorized signature, 
American Lodge Ass’n, Inc. v East New York Sav. Bank, 100 AD2d 281, 
474 NYS2d 332 (2d Dept 1984). 


Pursuant to UCC 3-407, only alteration by the holder which is both 
fraudulent and material discharges the drawer or the indorser of the 
check. To constitute a material alteration under the Code, the altera- 
tion must work some change in the rights, obligations, or relations of 
the parties, Davis Auction House, Inc. v Ontario Nat. Bank, 201 AD2d 
878, 609 NYS2d 707 (4th Dept 1994) (postponement of date on check 
not a material alteration). A bank that in good faith pays an altered 
instrument may charge the customer’s account for the original amount 
of the instrument, UCC 4-401, Davis Auction House, Inc. v Ontario Nat. 
Bank, supra. Thus, where the check amount has been increased, the 
bank is liable only for the excess paid. Where the alteration takes a dif- 
ferent form, for example, where the name of the payee has been 
changed, the customer’s damage may be the face amount of the check, 
Stella Flour & Feed Corp. v National City Bank of New York, 285 App 
Div 182, 1836 NYS2d 139 (1st Dept 1954), affd, 308 NY 1023, 127 NE2d 
864 (1955). 


The bank’s liability is absolute; it must strictly follow the customer’s 
directions in disbursing the funds, Tonelli v Chase Manhattan Bank, N. 
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A., 41 NY2d 667, 394 NYS2d 858, 363 NE2d 564 (1977); Sundail Const. 
Co. v Liberty Bank of Buffalo, 277 NY 137, 13 NE2d 745 (1938); Seldow- 
itz v Manufacturers Trust Co., 34 Misc2d 111, 202 NYS2d 129 (AppT 
1960). Although it may be held liable to a non-customer in conversion if 
it pays a forged check, Myers v First Nat. Bank of Scotia, 42 AD2d 657, 
345 NYS2d 204 (8d Dept 1973); Hillsley v State Bank of Albany, 24 
AD2d 28, 263 NYS2d 578 (1st Dept 1965); see Hutzler v Hertz Corp., 39 
NY2d 209, 383 NYS2d 266, 347 NE2d 627 (1976), its obligation to a 
customer is only for breach of contract. Although the bank may have 
been negligent in paying the forged or altered instrument, there is no 
separate tort theory of recovery and the customer’s recovery is, 
therefore, limited to the amount of the improper charge to the account, 
Stella Flour & Feed Corp. v National City Bank of New York, 285 App 
Div 182, 186 NYS2d 139 (1st Dept 1954), aff'd, 308 NY 1023, 127 NE2d 
864 (1955). 


A drawer may not recover from the drawee bank on an improperly 
paid check where the proceeds of the check actually reached the person 
intended to receive them, Tonelli v Chase Manhattan Bank, N. A., 41 
NY2d 667, 394 NYS2d 858, 363 NE2d 564 (1977); Kosic v Marine 
Midland Bank, 76 AD2d 89, 430 NYS2d 175 (4th Dept 1980), affd, 55 
NY2d 621, 446 NYS2d 264, 4830 NE2d 1317 (1981); McIsaac v Bank of 
New York, 74 AD2d 717, 425 NYS2d 678 (4th Dept 1980); Middle States 
Leasing Corp. v Manufacturers Hanover Trust Co., 62 AD2d 273, 404 
NYS2d 846 (1st Dept 1978); see Streng Oldsmobile, Inc. v Fleet Bank of 
New York, 245 AD2d 1032, 667 NYS2d 160 (4th Dept 1997). 


Prior to the UCC, under caselaw, the bank’s absolute duty is also 
breached if it pays out on a check bearing a forged necessary 
indorsement. The most frequent forged indorsement cases concerned 
fraud perpetrated on the customer by an impostor, Cohen v Lincoln 
Sav. Bank of Brooklyn, 275 NY 399, 10 NE2d 457 (1937); American 
Surety Co. of New York v Empire Trust Co., 262 NY 181, 186 NE 436 
(1933), or padded payroll cases where an employee of the customer sup- 
plied the payee’s name intending to obtain the proceeds of the check, 
National Sur. Co. v President, etc., of Manhattan Co., 252 NY 247, 169 
NE 372 (1929). UCC 3-405 changes that concept and makes the indorse- 
ment of such a check by any person in the name of the named payee 
sufficient. 


Risk of Loss for Dishonest Employees—UCC 3-405 (1) 


UCC 3-405 (1) creates an exception to the general principle that a 
drawer-employer is not liable on an unauthorized endorsement. Under 
this section, an endorsement by any person in the name of the payee is 
effective if the maker or drawer did not intend the payee to have an 
interest in the instrument or an agent or employee of the maker sup- 
plied the maker with the name of the payee intending the latter to have 
no interest in the instrument. In the specific factual circumstances 
described by this section, the endorsement is treated as effective even 
though it was technically unauthorized, and the loss is allocated to the 
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drawer-employer, Andre Romanelli, Inc. v Citibank, N.A., 60 AD3d 428, 
875 NYS2d 14 (1st Dept 2009); see Prudential-Bache Securities, Inc. v 
Citibank, N.A., 73 NY2d 263, 539 NYS2d 699, 536 NE2d 1118 (1989); 
Weiser v Citigroup, Inc., 175 AD3d 1125, 109 NYS3d 14 (1st Dept 2019). 
UCC 3-405-(1) provides what is referred to in the caselaw as the “ficti- 
tious payee” or “padded payroll” defense, Weiser v Citigroup, Inc., supra; 
see Getty Petroleum Corp. v American Express Travel Related Servs. 
Co., 90 NY 2d 322, 660 NYS2d 689, 683 NE2d 311 (1997). The principle 
followed is that the loss should fall upon the employer as a risk of the 
business enterprise rather than upon the subsequent drawee-bank, 
UCC 3-405 (c), Official Comment (4). The reasons are that the employer 
is normally in a better position to prevent such forgeries by reasonable 
care in the selection or supervision of employees, or, if the employer is 
not, is at least in a better position to cover the loss by insurance; and 
that the cost of such insurance is properly an expense of the employer’s 
business rather than of the business of the holder or drawee, id.; see 
Sunset Park Redevelopment Committee, Inc. v Bowery Sav. Bank, 224 
AD2d 608, 689 NYS2d 418 (2d Dept 1996). This defense under UCC 
3-405 (1) bars actions against banks that sound in negligence, conver- 
sion and money had and received, Sunset Park Redevelopment Commit- 
tee, Inc. v Bowery Sav. Bank, supra. 


The statute is not limited to forged indorsements but also covers 
situations where the drawer’s employee starts the wheels of normal 
business procedure in motion to produce a check for an unauthorized 
transaction, Prudential-Bache Securities, Inc. v Citibank, N.A., 73 NY2d 
263, 589 NYS2d 699, 536 NE2d 1118 (1989); Touro College v Bank 
Leumi Trust Co. of New York, 186 AD2d 425, 589 NYS2d 314 (1st Dept 
1992); see Sybedon Corp. v Bank Leumi Trust Co. of New York, 224 
AD2d 320, 638 NYS2d 50 (1st Dept 1996). A drawee bank is also not li- 
able where it paid checks drawn by a customer to the order of fictitious 
creditors supplied by the customer’s employee, Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v Chemical Bank, 57 NY2d 439, 456 NYS2d 742, 
442 NE2d 12538 (1982). 


Whether the individual defrauding the plaintiff was an agent or 
employee within the meaning of UCC 3-405(1)(c) may present a ques- 
tion of fact, Morrow v Apple Bank For Sav., 194 AD2d 449, 599 NYS2d 
31 (1st Dept 1993). However, where an insurance broker, entrusted by 
an insurer to deliver its checks to the policyholders, forges the payees’ 
indorsements and cashes the checks, the forger is treated as an agent of 
the insurer for purposes of UCC 3-405(1) regardless of how the broker is 
characterized in the brokerage agreement, Guardian Life Ins. Co. of 
America v Chemical Bank, 94 NY2d 418, 705 NYS2d 553, 727 NE2d 
111 (2000). 


Although the benefit of the fictitious payee rule of UCC 3-405 is 
most often asserted by drawee banks, it also applies to non-bank 
depositaries when they accept a check over a forged indorsement, Getty 
Petroleum Corp. v American Exp. Travel Related Services Co., Inc., 90 
NY2d 322, 660 NYS2d 689, 683 NE2d 311 (1997). UCC 3-405(1)(c) does 
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not apply to checks on which the drawer’s signature, rather than the 
fictitious payee’s signature, had been forged, Stockton v Gristedes 
Supermarkets, Inc., 177 AD2d 425, 576 NYS2d 267 (1st Dept 1991). 
The fictitious payee rule does not apply where the maker as payee 
retained an interest in the check, Kersner v First Federal Sav. and 
Loan Ass’n of Rochester, 264 AD2d 711, 695 NYS2d 369 (2d Dept 1999). 


A bank’s negligence is irrelevant under UCC 3-405(1), Getty Petro- 
leum Corp. v American Exp. Travel Related Services Co., Inc., 90 NY2d 
322, 660 NYS2d 689, 683 NE2d 311 (1997) (transferee’s lapse of wary 
vigilance, disregard of suspicious circumstances which might well have 
induced a prudent banker to investigate, and other permutations of 
negligence are not relevant considerations under 3-405); Prudential- 
Bache Securities, Inc. v Citibank, N.A., 73 NY2d 263, 539 NYS2d 699, 
5386 NE2d 1118 (1989); Merrill Lynch, Pierce, Fenner & Smith, Inc. v 
Chemical Bank, 57 NY2d 439, 456 NYS2d 742, 442 NE2d 1253 (1982); 
Touro College v Bank Leumi Trust Co. of New York, 186 AD2d 425, 589 
NYS2d 314 (1st Dept 1992); Calisch Associates, Inc. v Manufacturers 
Hanover Trust Co., 151 AD2d 446, 542 NYS2d 644 (1st Dept 1989) 
(bank not liable for failing to perceive that a fraud was in progress eli- 
ther because bank employee was conspiring with customer’s employee 
or by inadequately training and supervising its employees regarding 
proper bank procedures); see Retail Shoe Health Com’n v Manufactur- 
ers Hanover Trust Co., 160 AD2d 47, 558 NYS2d 949 (1st Dept 1990). 


However, there is a “commercial bad faith” exception to UCC 3-405 
whereby a bank or other transferee loses the protection of 3-405 when it 
acts dishonestly, thus becoming a participant in a fraudulent scheme. 
In such a case, a cause of action for commercial bad faith may be 
maintained, Prudential-Bache Securities, Inc. v Citibank, N.A., 73 NY2d 
263, 5389 NYS2d 699, 5386 NE2d 1118 (1989); Peck v Chase Manhattan 
Bank, N.A., 190 AD2d 547, 593 NYS2d 509 (1st Dept 1993); see Getty 
Petroleum Corp. v American Exp. Travel Related Services Co., Inc., 90 
NY2d 322, 660 NYS2d 689, 683 NE2d 311 (1997). However, allegations 
of a “lapse of wary vigilance” or a disregard of suspicious circumstances 
which might well have induced a prudent banker to investigate are 
insufficient to state a cause of action against a bank for commercial bad 
faith, Prudential-Bache Securities, Inc. v Citibank, N.A., supra; Diamore 
Realty Corp. v Stern, 50 AD38d 621, 855 NYS2d 206 (2d Dept 2008). A 
drawer-employer’s allegations that the bank knew of the fraud of the 
drawer’s employee have been held to be sufficient to survive a bank’s 
motion to dismiss pursuant to UCC 3-405 (1) (c), Weiser v Citigroup, 
Inc., 175 AD3d 1125, 109 NYS3d 14 (1st Dept 2019). 


Customer’s Negligence 


Negligence of the customer substantially contributing to the forgery 
or alteration of the instrument will preclude the customer from assert- 
ing the forgery or alteration if the bank makes payment in good faith 
and in accordance with reasonable banking standards, UCC 3-406 and 
Official Comments 1 and 7; see Federal Ins. Co. v Groveland State 
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Bank, 37 NY2d 252, 372 NYS2d 18, 333 NE2d 334 (1975); Carmine 
Restaurant, Inc. v Citibank, N.A., 300 AD2d 149, 752 NYS2d 49 (1st 
Dept 2002); Ernst & Co. v Chemical Bank, 209 AD2d 241, 618 NYS2d 
705 (1st Dept 1994); Titan Air Conditioning Corp. v Chase Manhattan 
Bank, N.A., 61 AD2d 764, 402 NYS2d 12 (1st Dept 1978). UCC 3-406 
requires a showing of negligence that substantially contributes to the 
loss. This statute has been interpreted “as not necessarily meaning 
negligence of a more than ordinary nature, but rather negligence whose 
contribution is so substantial as to shorten the chain of proximate 
cause,” Ernst & Co. v Chemical Bank, supra. Thus, mere laxity in the 
handling of checks might not be negligence that substantially contrib- 
utes to the loss but careless security with regard to personnel allowed 
access to blank checks might substantially contribute to the facilitation 
of unauthorized disbursements, id; see Carmine Restaurant, Inc. v 
Citibank, N.A., supra. Whether the customer’s acts constitute negligence 
substantially contributing to its loss is a jury question, Ernst & Co. v 
Chemical Bank, supra. However, if the bank is found to have acted 
unreasonably, the contributory or comparative fault of its customer is 
not a defense, Royal Ins. Co. of America v Citibank, N.A., 306 AD2d 
158, 763 NYS2d 539 (1st Dept 2003); Five Towns College v Citibank, 
N.A., 108 AD2d 420, 489 NYS2d 338 (2d Dept 1985). Whether the bank’s 
failure to attempt to verify any signatures on any of the checks written 
against plaintiffs accounts constitutes a lack of due care, permitting a 
negligent plaintiff to recover, is a jury question, id. A negligent plaintiff 
may nevertheless be barred by the statute of limitations, see UCC 
4-406(4); Five Towns College v Citibank, N.A., supra. When there is ev- 
idence of the customer’s negligence, the charge must be modified 
accordingly. For a discussion of a customer’s duty pursuant to UCC 
4-406 to examine canceled checks and statements received from the 
bank, see PJI 4:88 and PJI 4:89. 


Restrictive Indorsements 


Detailed rules governing restrictive indorsements are contained in 
UCC 3-206, see UCC 3-205 (defining restrictive indorsement). Restric- 
tive indorsements do not prevent further transfer or negotiation of the 
instrument, UCC 3-206(1). “An intermediary bank, or a payor bank 
which is not the depositary bank, is neither given notice nor otherwise 
affected by a restrictive indorsement of any person except the bank’s 
immediate transferor or the person presenting for payment,” UCC 
3-206(2). “[A] representative, including a depositary or collecting bank, 
who has in good faith and in accordance with the reasonable commercial 
standards applicable to the business of such representative dealt with 
an instrument or its proceeds on behalf of one who was not the true 
owner is not liable in conversion or otherwise to the true owner beyond 
the amount of any proceeds remaining in his hands,” UCC 3-419(3); see 
B.D.G.S., Inc. v Balio, 8 NY38d 106, 829 NYS2d 449, 861 NE2d 813 
(2006); Alumax Aluminum Corp. v Norstar Bank, N.A., 168 AD2d 163, 
572 NYS2d 133 (4th Dept 1991). However, merely complying with a re- 
strictive indorsement does not establish compliance with reasonable 
commercial standards as a matter of law, B.D.G.S., Inc. v Balio, supra. 
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It would not be reasonable for a bank to deposit a check according to re- 
strictive indorsements that it had good cause to know were forged, id. 
In B.D.G.S., Inc., even though a bank complied with restrictive indorse- 
ments that required the checks to be deposited into an account other 
than that of the named payee, it did not act in accord with reasonable 
commercial standards when aspects of the transactions should have 
raised red flags and the bank did not comply with its own procedures 
for handling business checks. Where the depositary bank has been 
negligent in dealing with a check, it is liable for any damage to the true 
owner even if the check proceeds no longer remain in its hands, id; 
Alumax Aluminum Corp. v Norstar Bank, N.A., supra. UCC 3-419(3) 
was not intended to abrogate the payee’s pre-Code common-law rights 
to sue in assumpsit, for money had and received, or unjust enrichment, 
B.D.G.S., Inc. v Balio, supra. “An intermediary bank or payor bank 
which is not a depositary bank is not liable in conversion solely by rea- 
son of the fact that proceeds of an item indorsed restrictively . . . . are 
not paid or applied consistently with the restrictive indorsement of an 
indorser other than its immediate transferor,” UCC 3-419(4); see 
Alumax Aluminum Corp. v Norstar Bank, N.A., supra. A bank, other 
than an intermediary bank or a payor bank which is not a depositary 
bank, is not discharged by payment in a manner not consistent with the 
terms of a restrictive indorsement, UCC 3-603(1)(b). 


A depositary bank owes a duty to the drawer to apply the proceeds 
of a restrictively indorsed instrument consistently with that indorse- 
ment, and that duty includes the obligation to make inquiry when a 
restrictively indorsed instrument is deposited in a manner inconsistent 
with the indorsement, Underpinning & Foundation Constructors, Inc. v 
Chase Manhattan Bank, N.A., 46 NY2d 459, 414 NYS2d 298, 386 NE2d 
1319 (1979). Where the instrument was not restrictively indorsed and 
the signature of the payee was forged, a depositary bank is not liable to 
the payee unless it actually retained proceeds of the instrument in an 
account of the forger or failed to act in good faith or in accordance with 
reasonable commercial standards, Moore v Richmond Hill Sav. Bank, 
117 AD2d 27, 502 NYS2d 202 (2d Dept 1986); see Sullivan v Citibank, 
N.A., 306 AD2d 459, 761 NYS2d 844 (2d Dept 2003). 


The question of whether a bank has acted in accordance with rea- 
sonable commercial standards is generally a question reserved for the 
trier of fact, Jones v Community Bank of Sullivan County, 306 AD2d 
679, 762 NYS2d 133 (3d Dept 2003); see B.D.G.S., Inc. v Balio, 12 AD3d 
1068, 784 NYS2d 806 (4th Dept 2004). A depositary bank that 
improperly accepts a check for deposit without indorsement of one joint 
payee is not liable to the other payee for conversion under UCC 3-419(3) 
where the bank never received the proceeds of the check, Alumax 
Aluminum Corp. v Norstar Bank, N.A., 168 AD2d 163, 572 NYS2d 133 
(4th Dept 1991). 


Miscellaneous Indorsement Cases 


There can be no cause of action against a depositary bank where 
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improper action by the drawee bank is also alleged or exists, Horovitz v 
Roadworks of Great Neck, Inc., 76 NY2d 975, 563 NYS2d 735, 565 
NE2d 484 (1990) (no cause of action where checks were not properly 
indorsed); Maldonado v Aetna Cas. and Sur. Co., 184 AD2d 553, 584 
NYS2d 864 (2d Dept 1992) (no cause of action against depositary bank 
where checks cashed without necessary indorsements); Insurance Co. of 
State of Pa. v Citibank (Delaware), 145 AD2d 218, 537 NYS2d 519 (1st 
Dept 1989) (depositary bank not liable for cashing or accepting checks 
for deposit in violation of restrictive indorsements when the drawer has 
cause of action against drawee bank). 


Where payment is made upon a check bearing indorsement of less 
than all payees, the drawee bank is liable, Smith Barney, Harris Upham 
& Co., Inc. v Citibank (Delaware), 162 AD2d 108, 556 NYS2d 61 (1st 
Dept 1990) (drawee bank, which paid on checks to depositary bank 
without verifying that the named payee had endorsed the checks, is li- 
able to customer despite customer’s negligence); Murray Walter, Inc. v 
Marine Midland Bank, 103 AD2d 466, 480 NYS2d 631 (3d Dept 1984); 
see Tonelli v Chase Manhattan Bank, N. A., 41 NY2d 667, 394 NYS2d 
858, 363 NE2d 564 (1977); Seaboard Sur. Co. v Chase Manhattan Bank, 
N.A., 172 AD2d 423, 568 NYS2d 938 (1st Dept 1991); see also Norman 
Goldstein Associates, Inc. v Bank of New York, 204 AD2d 288, 611 
NYS2d 276 (2d Dept 1994) (negligence defense of UCC 3-406 inap- 
plicable where checks lacked any signature or indorsement); Morrow v 
Apple Bank For Sav., 194 AD2d 449, 599 NYS2d 31 (1st Dept 1993) 
(indorsement significantly different from named payee); but see Spiel- 
man v Manufacturers Hanover Trust Co., 60 NY2d 221, 469 NYS2d 69, 
456 NE2d 1192 (1983) (depositary bank not liable for accepting for de- 
posit a forged restrictive indorsement); UCC 3-419(4). 


Pursuant to UCC 4-207, which provides for warranties of present- 
ment and transfer, a breach of warranty action may be brought by a 
payor bank that has paid on a forged indorsement against a collecting 
bank; however, the damages award may not include an award of at- 
torney’s fees, Lawyers’ Fund for Client Protection v Morgan Guar. Trust 
Co. of New York, 259 AD2d 598, 688 NYS2d 159 (2d Dept 1999). The 
breach of warranty of prior endorsements is based on strict contractual 
liability as to which the negligence of the beneficiary of the warranty is 
no defense, Perez v Charter One FSB, 298 AD2d 447, 748 NYS2d 392 
(2d Dept 2002); see UCC 4-207. 


A collecting bank (“any bank handling the item for collection except 
the payor bank,” UCC 4-105) is liable to the payee for initiating collec- 
tion upon a forged indorsement, Hechter v New York Life Ins. Co., 46 
NY2d 34, 412 NYS2d 812, 385 NE2d 551 (1978). Liability may be 
predicated upon either conversion or contract, id; Moore v Richmond 
Hill Sav. Bank, 117 AD2d 27, 502 NYS2d 202 (2d Dept 1986). If the 
payee waives the tort and sues the collecting bank in contract the claim 
is governed by the six-year contract statute of limitations, CPLR 213, 
Hechter v New York Life Ins. Co., supra. 
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(2) CustoMEr’s FarLurE TO DiscovER AND REPORT 


PJI 4:88. Contracts—Bank-Depositor Relationship— 
Forged or Altered Check—Customer’s Failure 
to Discover and Report 


A bank customer has the duty to use reason- 
able care and promptness in examining and com- 
paring with (his, her, its) records the cancelled 
checks returned with the bank statement and must 
promptly notify the bank of any (forgery, altera- 
tion) discovered. Reasonable care on the custom- 
er’s part means that degree of care that a reason- 
ably prudent checking account customer would 
use under the same circumstances to examine and 
compare the statement and cancelled checks. If 
the customer fails to act with reasonable care and 
promptness and the bank suffers damage as a 
result of that failure, the customer may not recover 
from the bank for improper payment of the (forged, 
altered) check, unless the customer proves that at 
the time of payment the bank failed to use ordinary 
care to discover the (forgery, alteration). Ordinary 
care on the part of the bank means that degree of 
care that a reasonably prudent bank would use 
under the same or similar circumstances in mak- 
ing payment of a check. A bank uses ordinary care 
when it acts in accordance with clearing house 
rules or general banking practices. 


Defendant CD claims that 1) on /state date/ it 
sent the statement with cancelled checks, includ- 
ing the check involved in this action, to plaintiff 
AB and that 2) AB failed to act with reasonable 
care and promptness in discovering and giving no- 
tice of the (forgery, alteration) and that 3) asa 
result CD was damaged in that (/specify loss suffered, 
e.g.:—/] prompt notification would have enabled it 
to obtain restitution from (a collecting bank, the 
surety company, the forger) but that it is now 
prevented from doing so by the fact that (such 
person has meanwhile become insolvent)). The 
burden of proof on those three issues is on CD. 


AB claims that even if CD has met its burden 
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on those three issues, CD did not use ordinary care 
at the time of payment of the check to discover the 
(forgery, alteration). The burden of proof on that 
question is on AB. CD denies that it failed to use 
ordinary care to discover the forgery at the time 
of payment of the check and claims that it acted in 
accordance with clearinghouse rules and general 
banking practices. CD has the burden of proving 
compliance with clearing house rules or general 
banking practices. 


The first question for you to decide is whether 
AB acted with reasonable care and promptness in 
examining the statement and canceled check and 
in notifying the bank. If you find that AB did act 
with reasonable care and promptness, you need 
proceed no further and you will report to the 
Court. If you find that AB did not act with reason- 
able care and promptness, you must then decide 
whether CD was deprived of an opportunity to re- 
cover the funds as a result. If you find that CD was 
deprived of the opportunity to recover the funds 
as a result of AB’s failure to act with reasonable 
care and promptness in notifying the bank, you 
must then decide whether CD acted with ordinary 
care at the time it paid the check. If you find that 
CD did act with ordinary care, you will find for 
CD. If you find that CD did not act with ordinary 
care, you will find for AB. You will be provided 
with a verdict sheet containing these questions for 
you to answer. 


Comment 


Based on NY UCC 4-103(8), 4-406(1), (2)(a) and (8) and, to a limited 
extent, Putnam Rolling Ladder Co., Inc. v Manufacturers Hanover Trust 
Co., 74 NY2d 340, 547 NYS2d 611, 546 NE2d 904 (1989). The charge is 
intended for use with PJI 4:87 and covers the case in which one check 
was forged or altered by the wrongdoer. As to additional checks forged 
or altered by the same wrongdoer and paid by the bank after the first 
forged or altered item and the bank statement were available to the 
customer, see PJI 4:89. With respect to the burden of proof rules stated 
in the pattern charge, see Official Comments 3 and 4 to UCC 4-406 and 
Putnam Rolling Ladder Co. v Manufacturers Hanover Trust Co., supra. 
Since the burden of proof on some issues is upon the customer and on 
others is on the bank, the first paragraph of PJI 1:60 rather than PJI 
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1:23 should be used in charging on the meaning of burden of proof. The 
statute does not define “reasonable care and promptness”, but it is clear 
that the basis of the preclusion is negligence, Putnam Rolling Ladder 
Co. v Manufacturers Hanover Trust Co., supra, so the usual negligence 
definition is used in the pattern charge. A customer is defined as a 
person having an account with a bank, see DRS Optronics, Inc. v North 
Fork Bank, 43 AD3d 982, 8483 NYS2d 124 (2d Dept 2007). 


UCC 4-401 imposes strict liability on a bank that charges against 
its customer’s account any “item,” i.e., any instrument for the payment 
of money, UCC 4-104(1)(g), that is not “properly payable,” Clemente 
Bros. Contracting Corp. v Hafner-Milazzo, 23 NY3d 277, 991 NYS2d 14, 
14 NE3d 367 (2014) (line of credit constitutes an “item”). Thus, a bank 
may not charge a check, or other written document defining a right to 
or liability for payment, bearing a forged signature against a customer’s 
account, id. 


However, under UCC 4-406, the customer is under a duty to exam- 
ine cancelled checks and statements received from the bank and to 
notify the bank promptly of any irregularities, Clemente Bros. Contract- 
ing Corp. v Hafner-Milazzo, 23 NY3d 277, 991 NYS2d 14, 14 NE3d 367 
(2014); Putnam Rolling Ladder Co., Inc. v Manufacturers Hanover Trust 
Co., 74 NY2d 340, 547 NYS2d 611, 546 NE2d 904 (1989); see Monreal v 
Fleet Bank, 95 NY2d 204, 713 NYS2d 301, 735 NE2d 880 (2000); Matin 
v Chase Manhattan Bank, 10 AD3d 447, 781 NYS2d 158 (2d Dept 2004); 
J. Sussman, Inc. v Manufacturers Hanover Trust Co., 140 AD2d 668, 
529 NYS2d 327 (2d Dept 1988) (bank not liable where customer failed 
to promptly notify it of alleged forgeries where bank’s processing proce- 
dure consistent with general banking usage and “not disapproved by” 
Article 4 of UCC). Whether the bank’s failure to attempt to verify any 
signatures on any of the checks written against plaintiff's accounts con- 
stitutes a lack of due care, permitting a negligent plaintiff to recover, is 
a jury question. If the bank is found to have acted without ordinary care 
in paying the items, the fault of its customer is not a defense, Putnam 
Rolling Ladder Co. v Manufacturers Hanover Trust Co., supra. While 
plaintiff has the burden of proving that the bank acted without ordinary 
care, it does not have the burden of showing that the bank failed to 
conform to clearing house rules. Rather, the bank has the burden of 
proving conformity, which is prima facie evidence that it acted with 
ordinary care, id. It would appear the customer’s burden is unchanged 
when the statement is unaccompanied by the cancelled checks, see 
Aikens Const. of Rome, Inc. v Simons, 284 AD2d 946, 727 NYS2d 213 
(4th Dept 2001); Touro College v Bank Leumi Trust Co. of New York, 
186 AD2d 425, 589 NYS2d 314, (1st Dept 1992). 


The charge concerns the usual situation in which the bank sends 
the statement and cancelled checks to the customer. The customer’s 
duty also exists where the bank holds the statement and checks in ac- 
cordance with the customer’s request, or otherwise reasonably makes 
them available to the customer, UCC 4-406(1); Clemente Bros. Contract- 
ing Corp. v Hafner-Milazzo, 23 NY3d 277, 991 NYS2d 14, 14 NE3d 367 
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(2014); see Regatos v North Fork Bank, 5 NY3d 395, 804 NYS2d 713, 
838 NE2d 629 (2005) (Article 4-A); Robinson Motor Xpress, Inc. v HSBC 
Bank, USA, 37 AD3d 117, 826 NYS2d 350 (2d Dept 2006). Whether the 
person to whom the bank sends the statement had real or apparent 
authority to receive it on behalf of the customer may present a jury 
question, York Specialties Co. v Bank of Buffalo, 30 AD2d 1044, 294 
NYS2d 717 (4th Dept 1968), as may the situation where the bank sent 
the statement to an address on a forged change of address form, Matin 
v Chase Manhattan Bank, 10 AD3d 447, 781 NYS2d 158 (2d Dept 2004). 
If there is an issue as to whether the statement and checks were 
properly made available by one of these alternate methods, the charge 
must be modified accordingly. The preclusive effect of UCC 4-406(1) 
does not apply to a customer’s failure to examine a federal tax form 
(1099-INT), which is not a “statement of account accompanied by items 
paid in good faith in support of debit entries” within the meaning of the 
statute, James v Albank, 307 AD2d 1024, 763 NYS2d 838 (2d Dept 
2003). 


Banks in New York must comply in good faith with UCC 4-406(1) 
to seek the protections of UCC 4-406, Clemente Bros. Contracting Corp. 
v Hafner-Milazzo, 23 NY3d 277, 991 NYS2d 14, 14 NE3d 367 (2014). A 
bank can comply in good faith with UCC 4-406(1) in one of three ways: 
(1) supply the items to the customer with the statement of account, (2) 
hold the items for the customer, or (3) otherwise in a reasonable man- 
ner make the statement and items available, id. The official commen- 
tary to UCC 4-406 (Comment 2) explains that the third option is to be 
used only in unusual situations, id. 


If the customer fails to fulfill his or her due diligence obligation 
under UCC 4-406, then the customer is precluded from asserting against 
the bank (1) his or her unauthorized signature or any alteration on the 
item if the bank also establishes that it suffered a loss by reason of such 
failure, and (2) an unauthorized signature or alteration by the same 
wrongdoer on any other item paid in good faith by the bank after the 
first item and statement was available to the customer for a reasonable 
period not exceeding fourteen calendar days, UCC 4-406(2)(a) and (b); 
Clemente Bros. Contracting Corp. v Hafner-Milazzo, 23 NY3d 277, 991 
NYS2d 14, 14 NE8d 367 (2014). These bars to recovery do not apply if 
the customer establishes lack of ordinary care on the part of the bank in 
paying the items, UCC 4-406(3); Clemente Bros. Contracting Corp. v 
Hafner-Milazzo, supra. As discussed below, UCC 4-406(4) bars a 
customer’s claim for recovery on a wrongfully paid item when the 
customer fails to report an irregularity within one year after the bank 
provides the statement and item, regardless of either party’s failure to 
exercise reasonable care, Clemente Bros. Contracting Corp. v Hafner- 
Milazzo, supra. 


Time Limitations—Statutory 


Limitations issues are not covered in the charge. Note that under 
UCC 4-406(4), without regard to negligence of either the customer or 
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the bank, the customer is precluded from recovering for payment of a 
check bearing an unauthorized signature or an alteration unless the 
customer reports such forgery or alteration within one year after the 
statement and checks were made available, Clemente Bros. Contracting 
Corp. v Hafner-Milazzo, 23 NY3d 277, 991 NYS2d 14, 14 NE3d 367 
(2014); Woods v MONY Legacy Life Ins. Co., 84 NY2d 280, 617 NYS2d 
452, 641 NE2d 1070 (1994); Robinson Motor Xpress, Inc. v HSBC Bank, 
USA, 37 AD8d 117, 826 NYS2d 350 (2d Dept 2006); Garage Manage- 
ment Corp. v Chase Manhattan Bank, 22 AD3d 432, 803 NYS2d 60 (1st 
Dept 2005); Matin v Chase Manhattan Bank, 10 AD3d 447, 781 NYS2d 
158 (2d Dept 2004); Josephs v Bank of New York, 302 AD2d 318, 756 
NYS2d 518 (1st Dept 2003); Ryan v Fleet Bank of New York, 286 AD2d 
923, 730 NYS2d 628 (4th Dept 2001); Vantrel Enterprises, Inc. v 
Citibank, N.A., 272 AD2d 609, 708 NYS2d 452 (2d Dept 2000). Although 
the Court of Appeals stated in Woods v MONY Legacy Life Ins. Co., 
supra, that UCC 4-406(4) requires written notice, the Second Depart- 
ment has held written notice is not required to satisfy the requirements 
of § 4-406(4), Robinson Motor Xpress, Inc. vy HSBC Bank, USA, supra. 
In Robinson Motor Xpress, Inc., the court said that written notice was 
preferable but held that the specificity of the notice rather than the 
form of the notice was the controlling question. Further, the customer is 
precluded from recovery for payment of a check bearing a forged indorse- 
ment unless that report is made within three years, Touro College v 
Bank Leumi Trust Co. of New York, 186 AD2d 425, 589 NYS2d 314 (1st 
Dept 1992); Retail Shoe Health Com’n v Manufacturers Hanover Trust 
Co., 160 AD2d 47, 558 NYS2d 949 (1st Dept 1990); Billings v East River 
Sav. Bank, 33 AD2d 997, 307 NYS2d 606 (1st Dept 1970). These time 
provisions are not limitations statutes but conditions precedent which 
may not be tolled, Billings v East River Sav. Bank, supra; see Weiner v 
Sprint Mortg. Bankers Corp., 235 AD2d 472, 652 NYS2d 629, 631 (2d 
Dept 1997). Where a bank charges its customer’s account for a series of 
checks paid over a span of several years, the one year period contained 
in UCC 4-406(4) begins to run from the date of each statement of ac- 
count, Monreal v Fleet Bank, 95 NY2d 204, 713 NYS2d 301, 735 NE2d 
880 (2000); see Ryan v Fleet Bank of New York, supra. 


Time Limits—Agreement 


UCC 4-103(1), which prohibits agreements whereby a bank 
disclaims responsibility for its own lack of good faith or failure to 
exercise ordinary care, does not prohibit a bank and its customer from 
modifying by agreement the one-year customer reporting period in UCC 
4-406(4), provided the modification is not manifestly unreasonable, 
Clemente Bros. Contracting Corp. v Hafner-Milazzo, 23 NY3d 277, 991 
NYS2d 14, 14 NE3d 367 (2014) (14-day reporting period enforceable 
against corporate entity customer that is financially sophisticated or 
has resources to acquire professional guidance); see Gluck v JPMorgan 
Chase Bank, 12 AD3d 305, 785 NYS2d 77 (1st Dept 2004) (60-day pe- 
riod enforced against customer for payment of forged check); Josephs v 
Bank of New York, 302 AD2d 318, 756 NYS2d 518 (1st Dept 2003) (30- 
day period for notifying bank enforced to preclude recovery on forged 
checks); Retail Shoe Health Com’n v Manufacturers Hanover Trust Co., 
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160 AD2d 47, 558 NYS2d 949 (1st Dept 1990) (depositor failed to comply 
with terms of customer agreement with bank that provided that state- 
ments would be considered correct unless bank was given written notice 
within six months of any forged indorsement or improper payment and 
that any suit was to be commenced within eighteen months); New York 
Credit Men’s Adjustment Bureau, Inc. v Manufacturers Hanover Trust 
Co., 41 AD2d 912, 343 NYS2d 5388 (1st Dept 1973) (30-day period for 
notifying bank of forged signatures). A customer reporting period that is 
short is enforceable against a corporate entity that is either financially 
sophisticated or has the resources to acquire professional guidance, 
Clemente Bros. Contracting Corp. v Hafner-Milazzo, supra (14 days). In 
cases of unauthorized funds transfers governed by UCC article 4-A, the 
one year statute of repose contained in UCC 4-A-505 may not be varied 
by agreement between the parties, Regatos v North Fork Bank, 5 NY3d 
395, 804 NYS2d 713, 838 NE2d 629 (2005). Further, both the one-year 
statute of repose and the “reasonable time” requirement of Article 4-A- 
204, which determines the customer’s ability to recover interest on the 
misallocated money, begin to run when the customer receives actual, 
rather than constructive, notice, id. 


Other Negligence 


A bank is not liable for paying forged checks in good faith and pur- 
suant to reasonable commercial standards where plaintiffs negligence 
in selecting the comptroller proximately caused the loss, Fireman’s 
Fund Ins. Co. v Bank of New York, 146 AD2d 95, 5389 NYS2d 339 (1st 
Dept 1989). Further, there is no liability by the bank for failure to use 
due care when the depositor, pursuant to Banking Law § 9, has autho- 
rized an officer or an employee to draw company checks against that ac- 
count, provided such checks do not exceed the amount authorized by the 
depositor, Allen A. Funt Productions, Inc. v Chemical Bank, 63 AD2d 
629, 405 NYS2d 94 (1st Dept 1978), affd, 47 NY2d 741, 417 NYS2d 254, 
390 NE2d 1178 (1979). 


Proof of Loss 


UCC 4-406(2) accords with prior case law in requiring the bank to 
prove a loss suffered as a result of the customer’s breach of duty, Frederic 
A. Potts & Co. v Lafayette Nat. Bank of Brooklyn in New York, 269 NY 
181, 199 NE 50 (1935); National Sur. Co. v President, etc., of Manhat- 
tan Co., 252 NY 247, 169 NE 372 (1929); Critten v Chemical Nat. Bank, 
171 NY 219, 63 NE 969 (1902). This will be difficult because, as the 
customer’s negligence occurs after the bank’s payment, such later 
negligence could not be the cause of the earlier payment, see National 
Sur. Co. v President, etc., of Manhattan Co., supra; Critten v Chemical 
Nat. Bank, supra. If the customer’s negligent delay in reporting deprived 
the bank of an opportunity to obtain restitution (e.g. from the forger, 
from a surety company, from a collecting bank), the customer’s recovery 
will be reduced to the extent of such damage, see Frederic A. Potts & 
Co. v Lafayette Nat. Bank of Brooklyn in New York, supra; National 
Sur. Co. v President, etc., of Manhattan Co., supra. However, although 
the customer’s delay did deprive the bank of its recourse against the 
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forger, it has sustained no loss if it has the right of restitution against a 
still solvent collecting bank,National Sur. Co. v President, etc., of 
Manhattan Co., supra. 
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(3) CuSTOMER’S FAILURE TO DISCOVER AND Report—Cuecks Pap 
SUBSEQUENT TO CUSTOMER’S BREACH OF Duty 


PJI 4:89. Contracts—Bank-Depositor Relationship— 
Forged or Altered Checks—Customer’s Failure 
to Discover and Report—Checks Paid 
Subsequent to Customer’s Breach of Duty 


Where a bank has paid a (forged, altered) 
check and sent the check and (his, her, its) state- 
ment to the customer, and the customer fails to 
notify the bank of such (forgery, alteration) with 
reasonable promptness not exceeding fourteen 
calendar days, the bank is not liable for the pay- 
ment of subsequent checks (forged, altered) by the 
same wrongdoer if paid in good faith and before 
notification of the previous (forgery, alteration), 
unless the customer proves that at the time of pay- 
ment of the subsequent checks the bank failed to 
use ordinary care to discover the (forgery, 
alteration). Ordinary care on the part of the bank 
means that degree of care that a reasonably pru- 
dent bank would use under the same or similar 
circumstances in making payment of a check. A 
bank uses ordinary care when it acts in accor- 
dance with clearing house rules or general bank- 
ing practices. 


Defendant CD claims that 1) on /date/ it sent to 
plaintiff AB a statement and canceled checks, 
including [describe the forged or altered check prevt- 
ously paid/, that 2) AB failed to notify it of that 
(forgery, alteration) within a reasonable period, 
and that 3) the subsequent check was (forged, 
altered) by the same wrongdoer. The burden of 
proof on those three issues is on CD. AB claims 
that even if CD has met its burden of proof on 
those three issues, CD did not use ordinary care at 
the time of payment of the subsequent check to 
discover the (forgery, alteration). The burden of 
proof on that issue is on AB. CD denies that it 
failed to use ordinary care to discover the forgery 
at the time of payment of the subsequent check 
and claims that it acted in accordance with clear- 
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ing house rules and general banking practices. CD 
has the burden of proving compliance with clear- 
inghouse rules or general banking practices. 


If you find that AB did not notify CD within 
fourteen calendar days after (he, she, it) received 
the statement and canceled checks, you must find 
that AB did not act reasonably. If you find that AB 
did notify CD within fourteen calendar days, you 
still must decide, considering all the circumstances 
of the case, whether such notice was given within 
a reasonable period of time. If you find that AB 
failed to give notice of the (forgery, alteration) 
within a reasonable period, and that the subse- 
quent (forgery, alteration) was made by the same 
wrongdoer, and that such subsequent check was 
paid by CD in good faith before receiving notifica- 
tion of the previous (forged, altered) check, and 
that CD, when paying the subsequent check, used 
ordinary care to discover the (forgery, alteration), 
you will find for CD. 


If you find that AB did notify CD of the previ- 
ous (forged, altered) check within a reasonable pe- 
riod you will find for AB. Even if AB failed to notify 
CD of the previous (forged, altered) check within a 
reasonable period, if you find that at the time CD 
paid the subsequent check CD failed to use ordi- 
nary care to discover the (forgery, alteration), you 
will find for AB. 


Comment 


Based on NY UCC 4-406(1), (2)(b) and (3) and Putnam Rolling 
Ladder Co., Inc. v Manufacturers Hanover Trust Co., 74 NY2d 340, 547 
NYS2d 611, 546 NE2d 904 (1989). The charge is intended for use with 
PJI 4:87 and covers the situation where the forged or altered item for 
which recovery is sought was paid by the bank after a statement and 
canceled checks, including a check forged or altered by the same wrong- 
doer, were sent to the customer. The charge assumes that the action 
covers only such a subsequently paid item; if it also covers the previous 
item, the pattern charge and PJI 4:88 should be combined. The charge 
states that notice to the bank after fourteen calendar days is not rea- 
sonable because UCC 4-406(2)(b) fixes that as the outside limit. The 
charge assumes that the statement was sent to the customer or to a 
person authorized by the customer to receive it. When there is a fact 
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question concerning the authority of the person receiving the statement 
to do so, the charge must be modified, York Specialties Co. v Bank of 
Buffalo, 30 AD2d 1044, 294 NYS2d 717 (4th Dept 1968). With respect to 
the burden of proof rules stated in the pattern charge, see Official Com- 
ment 2 and 3 to UCC 4-406 and Putnam Rolling Ladder Co. v 
Manufacturers Hanover Trust Co., supra. Since the burden of proof on 
some issues is on the plaintiff and on others is on defendant, the first 
paragraph of PJI 1:60 rather than PJI 1:23 should be used in charging 
on the meaning of burden of proof. 


The situation dealt with by the charge is that of a series of forgeries 
or alterations by the same wrongdoer, frequently an employee of the 
customer, extending over some period of time, see Monreal v Fleet Bank, 
95 NY2d 204, 713 NYS2d 301, 735 NE2d 880 (2000); Putnam Rolling 
Ladder Co., Inc. v Manufacturers Hanover Trust Co., 74 NY2d 340, 547 
NYS2d 611, 546 NE2d 904 (1989); Arrow Builders Supply Corp. v Royal 
Nat. Bank, 21 NY2d 428, 288 NYS2d 609, 235 NE2d 756 (1968); Critten 
v Chemical Nat. Bank, 171 NY 219, 63 NE 969 (1902). The theory is 
that discovery of the forgery or alteration and notification to the bank 
would expose the fraudulent scheme and prevent repetition and further 
loss. 


A bank is strictly liable to its customer when it pays a check on a 
forged signature, Clemente Bros. Contracting Corp. v Hafner-Mailazzo, 
23 NY3d 277, 991 NYS2d 14, 14 NE3d 367 (2014); Robinson Motor 
Xpress, Inc. v HSBC Bank, USA, 37 AD38d 117, 826 NYS2d 350 (2d 
Dept 2006). However, UCC 4-406(1) imposes upon the customer a duty 
to use reasonable care and promptness to examine canceled checks and 
statements received from the bank and to notify the bank of any ir- 
regularities, Clemente Bros. Contracting Corp. v Hafner-Milazzo, supra; 
see Comment to PJI 4:88. The customer’s breach of that duty is viewed 
as the cause of the payment of subsequent checks involving the same 
wrongdoer, see Official Comment 3. It would appear the customer’s 
burden is unchanged when the statement is unaccompanied by the 
cancelled checks, see Aikens Const. of Rome, Inc. v Simons, 284 AD2d 
946, 727 NYS2d 213 (4th Dept 2001); Touro College v Bank Leumi 
Trust Co. of New York, 186 AD2d 425, 589 NYS2d 314 (1st Dept 1992) 


UCC 4-406(3) shifts the loss caused by repeated forgeries back to 
the bank when the customer, although in breach of its own duty to 
inspect its canceled checks and statements, is able to establish that the 
bank failed to exercise ordinary care in paying the forged checks, Putnam 
Rolling Ladder Co., Inc. v Manufacturers Hanover Trust Co., 74 NY2d 
340, 547 NYS2d 611, 546 NE2d 904 (1989); see Clemente Bros. 
Contracting Corp. v Hafner-Milazzo, 23 NY3d 277, 991 NYS2d 14, 14 
NE38d 367 (2014). “Ordinary care” within the meaning of UCC 4-406(2) 
is used “with its normal tort meaning and not in any special sense re- 
lating to bank collections”, UCC 4-103, Comment 4; Putnam Rolling 
Ladder Co. v Manufacturers Hanover Trust Co., supra (customer could 
prove that the bank acted unreasonably by introducing evidence that 
the bank’s inspection procedures were so superficial as to offer no real- 
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istic opportunity to detect forged checks). The rule involved is well il- 
lustrated in Critten v Chemical Nat. Bank, 171 NY 219, 63 NE 969 
(1902), where the customer’s employee perpetrated a continuing fraudu- 
lent scheme of altering the amount payable on checks. After paying two 
altered checks the bank sent a statement and paid vouchers to the 
customer, who negligently failed to discover the alterations. The bank 
thereafter paid a number of checks similarly altered by the same 
employee. The sixth check of the series clearly showed on its face that 
the figures had been written over an erasure, and the bank was found 
negligent in paying it. Plaintiff was permitted to recover the excess 
amount paid on the first two checks because his negligence had not 
caused their payment; he could not recover for the third, fourth or fifth 
because his negligence had allowed the continuation of the fraudulent 
scheme; he could recover for the sixth and subsequent checks because 
the bank’s negligent failure to discover the alteration at the time it paid 
the sixth check permitted repetition of alterations by the employee. 


UCC 4-103(3) creates a “safe harbor” for banks by providing that 
conformity with clearing house rules and general banking usage consti- 
tutes, prima facie, the exercise of ordinary care. Under UCC 4-108, 
when a bank is sued for negligent release of a depositor’s money, the 
bank can defend by showing compliance with clearinghouse rules or 
general banking practice thereby establishing, prima facie, the exercise 
of ordinary care. It is the bank’s burden to establish its entitlement to 
the “safe harbor” provision; the customer does not bear the burden of 
proving that the bank’s practices did not conform to clearing house 
rules or general banking usage, Putnam Rolling Ladder Co., Inc. v 
Manufacturers Hanover Trust Co., 74 NY2d 340, 547 NYS2d 611, 546 
NE2d 904 (1989). 


Despite the depositor’s duty to examine statements and canceled 
checks to discover any irregularities in the account and notify the bank, 
where a payee’s endorsement is entirely missing rather than forged, the 
bank that pays on such instrument cannot avoid liability based on the 


drawer’s subsequent failure to discover the irregularity, Smith Barney, 
Harris Upham & Co., Inc. v Citibank (Delaware), 162 AD2d 108, 556 
NYS2d 61 (1st Dept 1990). 
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5. Battor-BAILEE RELATIONSHIP 
PJI 4:93. Contracts—Bailor-Bailee Relationship 


The parties agree that plaintiff (AB) delivered 
possession of a /specify chattel/ to defendant (CD) 
for storage and that CD agreed to return it upon 
payment of storage charges. The parties further 
agree that when AB (attempted to pay, paid) the 
charges and requested return of the /chattel/ CD 
(failed to return it, returned it in a damaged 
condition). 


Under the law, CD was required to use the 
same degree of care with respect to the property 
delivered to (him, her, it) as a reasonably careful 
person would use under the same circumstances. 
CD may be held liable, therefore, only if the (loss 
of, damage to) the /chattel/ resulted from (his, her, 
its) negligence in failing to use reasonable care. 
AB has the burden of proving that failure to use 
reasonable care. However, when the property that 
was delivered is (not returned, returned in dam- 
aged condition), the law presumes that the (loss, 
damage) was the result of CD’s negligence. CD does 
not deny that the /chattel/ was delivered to (him, 
her, it) and that (he, she, it) (failed to return it, 
returned it in damaged condition) but claims that 
the /chattel/ was (destroyed, damaged) by (theft, 
fire). You must find that CD was negligent if plain- 
tiff has established by a fair preponderance of the 
credible evidence that there was no (theft, fire) or 
that the (theft, fire) was the result of CD’s 
negligence. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: /see PJI 4:93 SV/ 


Comment 


Based on UCC 7-204; I.C.C. Metals, Inc. v Municipal Warehouse 
Co., 50 NY2d 657, 431 NYS2d 372, 409 NE2d 849 (1980) (citing PJI); 
Procter & Gamble Distributing Co. v Lawrence Am. Field Warehousing 
Corp., 16 NY2d 344, 266 NYS2d 785, 213 NE2d 873 (1965); Dalton v 
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Hamilton Hotel Operating Co., 242 NY 481, 152 NE 268 (1926); Central 
School Dist. No. 3 of Towns of Amherst et al., Erie County v Insurance 
Co. of North America, 55 AD2d 1021, 391 NYS2d 492 (4th Dept 1977), 
affd, 43 NY2d 878, 403 NYS2d 496, 374 NE2d 393 (1978); Pavesi v 
Carollo, 105 AD2d 832, 481 NYS2d 756 (2d Dept 1984); Singer Co. v 
Stott & Davis Motor Exp., Inc., 79 AD2d 227, 436 NYS2d 508 (4th Dept 
1981); Board of Ed. of Ellenville Central School v Herb’s Dodge Sales & 
Service, Inc., 79 AD2d 1049, 435 NYS2d 179 (3d Dept 1981); Kimberly- 
Clark Corp. v Lake Erie Warehouse, Division of Lake Erie Rolling Mill, 
Inc., 49 AD2d 492, 375 NYS2d 918 (4th Dept 1975). Generally, as to li- 
ability of bailee to bailor, see 9 NYJur2d, Bailments & Chattel Leases 
8§ 57-117. The pattern charge assumes that the bailee is a warehouse- 
man, that is, “a person engaged in the business of storing goods for 
hire,” UCC 7-102(1)(h), to whom the Uniform Commercial Code is ap- 
plicable; variations in the status of the bailee, the type of bailment or 
the bailment contract’s provisions are considered below. The charge also 
assumes that no issue of fact exists concerning (1) the making of the 
contract, (2) the condition of the chattel when delivered to the bailee, or 
(3) the bailee’s failure to return the chattel or its return in a damaged 
condition. When any such issue exists, the charge must be modified 
accordingly. 


Bailments—Definitions and General Principles 


A bailment involves “the delivery of personal property for a particu- 
lar purpose under an express or implied contract with the understand- 
ing that it shall be redelivered to the person delivering it, or kept until 
he reclaims it after fulfillment of the purpose for which it was delivered,” 
9 NYJur2d, Bailments & Chattel Leases § 1; see Beyrle v Finneron, 199 
AD2d 1023, 606 NYS2d 467 (4th Dept 1993) (no bailment when alleged 
bailor did not intend redelivery). A bailment may include an agreement 
to perform some service with respect to the property, Aronette Mfg. Co. 
v Capitol Piece Dye Works, Inc., 6 NY2d 465, 190 NYS2d 361, 160 
NE2d 842 (1959); Mallory v Willis, 4 NY 76 (1850), or to divide it or sell 
it and divide the proceeds, Sattler v Hallock, 160 NY 291, 54 NE 667 
(1899), in which case the bailee’s obligation will be to redeliver the 
proceeds or the property in its altered form. Except in such a case or the 
case of fungible goods, UCC 7-207, there is no bailment unless the 
agreement is that the bailee will redeliver the identical property, Sat- 
tler v Hallock, supra; Norton v Woodruff, 2 NY 153 (1849). 


A bailment does not always depend on a contractual relation, Foulke 
v New York Consol. R. Co., 228 NY 269, 127 NE 237 (1920); Martin v 
Briggs, 235 AD2d 192, 663 NYS2d 184 (1st Dept 1997). It is the ele- 
ment of lawful possession, however created, and a duty to account for 
the property of another that creates the bailment, regardless of whether 
such possession is based on contract or not, Pivar v Graduate School of 
Figurative Art of the New York Academy of Art, 290 AD2d 212, 735 
NYS2d 522 (1st Dept 2002); Martin v Briggs, supra; see 9 NYJur2d, 
Bailments & Chattel Leases § 20. It is not necessary that the bailor be 
the actual owner of the chattel, Pivar v Graduate School of Figurative 
Art of the New York Academy of Art, supra. 
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A bailment may be actual or constructive. A constructive bailment 
is one implied by law when one comes into lawful possession of anoth- 
er’s personal property, other than by mutual contract of bailment, Martin 
v Briggs, 285 AD2d 192, 663 NYS2d 184 (1st Dept 1997); Mack v David- 
son, 55 AD2d 1027, 391 NYS2d 497 (4th Dept 1977), as when taking 
custody of found property, see Mack v Davidson, supra, or, as when a 
vendor sells a chattel and receives the purchase price but refuses to 
deliver to the vendee, see Wentworth v Riggs, 159 App Div 899, 143 
NYS 955 (1st Dept 1913). An actual bailment requires that there be 
actual or constructive delivery by the bailor and actual or constructive 
acceptance by the bailee, id. Constructive delivery means symbolic or 
substituted delivery, id; see Parshall v Eggert, 54 NY 18 (1873), as by 
the transfer of a document of title. Constructive acceptance may occur 
when the bailee issues a document of title acknowledging possession of 
the goods, UCC 7-102, 7-203. Actual delivery means such a transfer of 
possession as excludes the owner from possession of the property for the 
time of the bailment, Wentworth v Riggs, supra; Hutton v Public 
Storage Management, Inc., 177 Misc2d 540, 676 NYS2d 886 (AppT 
1998). The bailor has the burden of proving delivery, which may present 
a question of fact, Grecco v Corbis Sygma, 281 AD2d 239, 722 NYS2d 24 
(1st Dept 2001). 


Acceptance means knowingly taking the property into possession or 
control, Avisun Corp. v Mercer Motor Freight, Inc., 37 AD2d 517, 321 
NYS2d 658 (1st Dept 1971). Thus, there is no bailment when a bond is 
delivered to defendant by mistake, Cowen v Pressprich, 202 App Div 
796, 194 NYS 926 (1st Dept 1922); when plaintiff hangs his coat on a 
hook near his table in a restaurant, Wentworth v Riggs, 159 App Div 
899, 143 NYS 955 (1st Dept 1913); see Wielar v Silver Standard, 263 
App Div 521, 33 NYS2d 617 (1st Dept 1942); when plaintiff leaves a 
wallet on the seat of a car parked in defendant’s parking lot, Swarth v 
Barney’s Clothes, Inc., 40 Misc2d 423, 242 NYS2d 922 (AppT 1963); 
when a purse is left in the pocket of a coat when checked, Robin v 
Colaizzi, 101 Misc 298, 166 NYS 978 (AppT 1917); or when plaintiffs 
luggage is moved to a train platform at the conductor’s insistence 
because it is blocking the aisle, Mays v New York, N.H. & H.R. Co., 197 
Misc 1062, 97 NYS2d 909 (AppT 1950). 


Whether or not a bailment has been created when an automobile is 
left in a parking lot depends on a number of circumstances, including 
who had control over the car, whether the keys were surrendered, who 
parked the car, whether a particular space was designated, and whether 
other persons had access to the lot, Ellish v Airport Parking Co. of 
America, Inc., 42 AD2d 174, 345 NYS2d 650 (2d Dept 1973), affd, 34 
NY2d 882, 359 NYS2d 280, 316 NE2d 715 (1974). Thus, where the car 
was parked at an airport lot, and where the automobile owner received 
the ticket via a vending machine, parked the car himself, and where 
other motorists had access to the lot, no bailment was created, id. There 
was, however, a bailment as a matter of law when an attendant received 
plaintiffs car in a parking lot enclosed by an eight foot fence next to a 
beach club, and gave plaintiff a ticket for it, Galowitz v Magner, 208 
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App Div 6, 203 NYS 421 (2d Dept 1924). Whether there was a bailment 
or simply rental of space may present a jury question where, for 
example, there is conflicting evidence regarding whether the attendant 
instructed plaintiff to lock her car and told her that it would be safe, 
Osborn v Cline, 263 NY 434, 189 NE 483 (1934). Generally, as to the li- 
ability of a parking lot owner for loss or damage to a car, see Annot: 13 
ALR4th 442. 


When there is an issue of fact concerning whether a bailment 
existed, the following should be substituted for the first paragraph of 
the pattern charge: 


PJI 4:93.1 


As you have heard, plaintiff (AB) claims that 
(he, she, it) delivered possession of /chattel/ to CD 
who voluntarily and intentionally accepted the 
[chattel] with the understanding that it would be 
kept and returned (on demand, after a specified 
time). That delivery must be made in a way that 
excluded AB from possession during the period 
that CD had the property. That agreement, which 
can be express or found from the surrounding cir- 
cumstances, is called a bailment. AB further claims 
that when (he, she, it) (attempted to pay, paid) the 
charges and requested return of the /chattel/ CD 
(failed to return it, returned it in a damaged 
condition). CD denies that there was such an 
agreement and /here state any other dispute regarding 
return or damage]. 


The determination of whether the relationship is one of bailor and 
bailee depends not only on whether there is a relinquishment of 
exclusive possession, control and dominion over the property but also on 
the place, the conditions, and the nature of the transaction, Osborn v 
Cline, 263 NY 434, 189 NE 483 (1934), Hutton v Public Storage Manage- 
ment, Inc., 177 Misc2d 540, 676 NYS2d 886 (AppT 1998). The determi- 
nation is critical because loss of stored goods gives rise to a presump- 
tion of negligence in a bailment situation, but not when goods are stored 
pursuant to a lease arrangement, Hutton v Public Storage Manage- 
ment, Inc., supra. Thus, where the plaintiff entered into a rental agree- 
ment for storage space and plaintiff procured his own lock and 
defendant had no access to the property, the relationship created was 
one of lessor and lessee and not bailor and bailee, id. 


Liability Standards 
The standard of care required of the bailee depends upon the nature 
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of the bailment and the provisions of the contract. The parties may, by 
agreement, enlarge the bailee’s legal responsibility, see Siegel v Spear 
& Co., 234 NY 479, 1388 NE 414 (1923); Mortimer v Otto, 206 NY 89, 99 
NE 189 (1912); Consolidated Laundries Corp. v Regis Operators, Inc., 
26 AD2d 383, 274 NYS2d 815 (3d Dept 1966); Rapid Safety Fire 
Extinguisher Co. v Hay-Budden Mfg. Co., 37 Misc 556, 75 NYS 1008 
(AppT 1902), affd, 77 App Div 643, 79 NYS 1145 (1st Dept 1902). 
However, the bailee’s legal obligations are not enlarged where a contract 
merely contains a provision that the bailee promises to return the chat- 
tel in as good a condition as when received, Davis v Lampert Agency, 
Inc., 30 AD2d 299, 291 NYS2d 745 (1st Dept 1968). Except for explicit 
contractual provisions and except for innkeepers, see Goncalves v 
Regent Intern. Hotels, Ltd., 58 NY2d 206, 460 NYS2d 750, 447 NE2d 
693 (1983); General Business Law §§ 200, 201, 202; 66 NYJur2d Hotels, 
Restaurants & Motels, §§ 104 et seq., and common carriers, see 17 
NYJur2d Carriers §§ 270 et seq., a bailee is not an insurer of the safety 
of the goods and is not liable unless the loss or damage results from the 
bailee’s negligence, I.C.C. Metals, Inc. v Municipal Warehouse Co., 50 
NY2d 657, 431 NYS2d 372, 409 NE2d 849 (1980); Procter & Gamble 
Distributing Co. v Lawrence Am. Field Warehousing Corp., 16 NY2d 
344, 266 NYS2d 785, 213 NE2d 873 (1965); Ouderkirk v Central Nat. 
Bank of Troy, 119 NY 263, 23 NE 875 (1890); Northbrook Property & 
Cas. Ins. Co. v D.J.L. Warehouse Corp., 160 AD2d 917, 554 NYS2d 644 
(2d Dept 1990); Pavesi v Carollo, 105 AD2d 832, 481 NYS2d 756 (2d 
Dept 1984); Consolidated Laundries Corp. v Regis Operators, supra. If 
the bailment requires the bailee to perform certain work on the bailed 
goods and they are destroyed without the bailee’s fault, the bailee is 
entitled to compensation to the extent of the labor actually performed 
on it, unless the contract imports a different obligation, see City Wide 
Knitwear Processing Co., Inc. vy Compuknit Industries, Inc., 51 AD2d 
718, 378 NYS2d 789 (2d Dept 1976). Absent an agreement, express or 
implied, to insure bailed property, the bailee is under no duty to do so, 
Sagendorph v First Nat. Bank, 218 App Div 285, 218 NYS 191 (8d Dept 
1926); see Siegel v Spear & Co., 234 NY 479, 138 NE 414 (1923); Annot: 
28 ALR3d 513. 


With respect to a bailment for mutual benefit, the bailee’s common 
law obligation is to exercise that degree of care which a reasonably 
careful owner of similar goods would exercise under the same circum- 
stances, Castorina v Rosen, 290 NY 445, 49 NE2d 521 (1943); Mortimer 
v Otto, 206 NY 89, 99 NE 189 (1912); Buffalo Grain Co. v Sowerby, 195 
NY 355, 88 NE 569 (1909); Ouderkirk v Central Nat. Bank of Troy, 119 
NY 263, 23 NE 875 (1890), expressed more recently as ordinary care, 
Central School Dist. No. 3 of Towns of Amherst et al., Erie County v 
Insurance Co. of North America, 55 AD2d 1021, 391 NYS2d 492 (4th 
Dept 1977), affd, 43 NY2d 878, 403 NYS2d 496, 374 NE2d 393 (1978); 
Jays Creations, Inc. v Hertz Corp., 42 AD2d 534, 344 NYS2d 784 (1st 
Dept 1973). Uniform Commercial Code 7-204 provides that a warehouse- 
man is liable for failure to exercise the care “a reasonably careful man 
would exercise under like circumstances”, see I.C.C. Metals, Inc. v 
Municipal Warehouse Co., 50 NY2d 657, 431 NYS2d 372, 409 NE2d 849 
(1980). 
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What constitutes reasonable care depends upon the nature and 
value of the property, the means of protection possessed by the bailee, 
the relationship of the parties and other surrounding circumstances, 
Grace v Sterling, Grace & Co., 30 AD2d 61, 289 NYS2d 632 (1st Dept 
1968). Thus, when securities are pledged or re-pledged with bankers, 
they are required to exercise the skill and diligence of a reasonably 
prudent banker, and, therefore, it is for the jury to say whether the 
pledgee-bank was negligent in permitting the redemption date of con- 
vertible debentures to pass without converting them, id. When a bail- 
ment for mutual benefit includes an agreement by the bailee to perform 
work on the goods, the obligation is to perform ordinarily skillful work 
to render the goods fit for the purpose intended, Aronette Mfg. Co. v 
Capitol Piece Dye Works, Inc., 6 NY2d 465, 190 NYS2d 361, 160 NE2d 
842 (1959). 


When a bailment is gratuitous, that is when it is for the sole benefit 
of the bailor, the bailee is liable only when grossly negligent, Voorhis v 
Consolidated Rail Corp., 60 NY2d 878, 470 NYS2d 364, 458 NE2d 823 
(1983); Dalton v Hamilton Hotel Operating Co., 242 NY 481, 152 NE 
268 (1926); Ouderkirk v Central Nat. Bank of Troy, 119 NY 263, 23 NE 
875 (1890); First Nat. Bank v Ocean Nat. Bank, 60 NY 278 (1875); Jays 
Creations, Inc. v Hertz Corp., 42 AD2d 534, 344 NYS2d 784 (1st Dept 
1973); J. W. Mays, Inc. v Hertz Corp., 15 AD2d 105, 221 NYS2d 766 
(1st Dept 1961). A gratuitous bailment is, by definition, the transfer of 
possession or use of property without compensation, Fili v Matson 
Motors, Inc., 183 AD2d 324, 590 NYS2d 961 (4th Dept 1992). However, 
even where the parties did not contemplate compensation in the 
ordinary sense, a mutual benefit may exist, as where some profit or 
benefit was expected, id; see Dufur v Lavin, 101 AD2d 319, 476 NYS2d 
389 (3d Dept 1984), affd, 65 NY2d 830, 493 NYS2d 123, 482 NE2d 919 
(1985). When the bailment is for the sole benefit of the bailee, the bailee 
must exercise great care, that is—the care that the most careful persons 
are accustomed to use in the conduct of their own affairs, see Pettinelli 
Motors, Inc. v Morreale, 39 Misc2d 813, 242 NYS2d 78 (Co Ct 1963); 
Cowan v Sutherland, 6 Misc2d 71, 117 NYS2d 365 (Sup 1952). 


Whether the bailment is for mutual benefit or for the sole benefit of 
the bailor or the bailee may present a question for the jury, Jays 
Creations, Inc. v Hertz Corp., 42 AD2d 534, 344 NYS2d 784 (1st Dept 
1973); Douglas v Reymont Properties, 86 NYS2d 60 (AppT 1949). When 
there is a fact question on this issue or when the standard of care dif- 
fers from that stated in the pattern charge because the bailment 
includes performance of work, or is for the sole benefit of the bailor or 
for the sole benefit of the bailee, the pattern charge must be modified 
accordingly. 


Causation 


Causal relationship between the bailee’s negligence and the loss or 
damage must, of course, exist, Jacobs v Alrae Hotel Corp., 4 AD2d 201, 
164 NYS2d 330 (1st Dept 1957), affd, 4 NY2d 769, 172 NYS2d 821, 149 
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NE2d 337 (1958); Douglas v Reymont Properties, 86 NYS2d 60 (AppT 
1949). The pattern charge covers the issue by use of the phrase “the 
(loss, damage) was the result of defendant’s negligence,” which is suf- 
ficient for a case which presents no real dispute as to causal relation. 
When, however, there is a real dispute concerning causal relationship 
or foreseeability, the charge should be amplified, see Jacobs v Alrae 
Hotel Corp., supra; and see PJI 2:70 and PJI 2:12. Where there is an is- 
sue regarding the bailor’s contributory fault, the charge must also be 
modified, see PJI 2:36. 


Exculpatory Clauses 


Exoneration from liability by contractual provision is permitted, 
Florence v Merchants Central Alarm Co., Inc., 51 NY2d 793, 483 NYS2d 
91, 412 NE2d 1317 (1980); Rivkin v Brackman, 167 AD2d 239, 561 
NYS2d 738 (1st Dept 1990); Farhardi v Albany Ins. Co., 187 AD2d 429, 
524 NYS2d 445 (1st Dept 1988) (exculpatory clause contained in bur- 
glary alarm contract enforceable); Lombardo v Manufacturers and 
Traders Trust Co., 120 AD2d 941, 502 NYS2d 855 (4th Dept 1986) (pro- 
vision allowing bank to temporarily deny customer access to safe de- 
posit box held enforceable); 9 NYJur2d Bailments & Chattel Leases, 
§§ 63-70. However, there are a number of contexts where, by statute, 
exoneration is declared contrary to public policy: caterers and catering 
establishments, General Obligations Law § 5-322, garages and parking 
lots, General Obligations Law § 5-325, pools, gymnasiums, places of 
public amusement or recreation, General Obligations Law § 5-326, 
warehousemen, UCC 7-202; see I.C.C. Metals, Inc. v Municipal 
Warehouse Co., 50 NY2d 657, 431 NYS2d 372, 409 NE2d 849 (1980); 
Kimberly-Clark Corp. v Lake Erie Warehouse, Division of Lake Erie 
Rolling Mill, Inc., 49 AD2d 492, 375 NYS2d 918 (4th Dept 1975); and 
see UCC 7-309 regarding common carriers. An agreement exculpating a 
bank for loss of money deposited in a night depository has been held to 
violate public policy, Gramore Stores, Inc. v Bankers Trust Co., 93 
Misc2d 112, 402 NYS2d 326 (Sup 1978) (collecting out of state authority 
on both sides of the question). Even apart from express statutory disap- 
proval, the law looks with disfavor upon exoneration contracts, and the 
understanding of the parties that there was to be exoneration must be 
absolutely clear, Willard Van Dyke Productions, Inc. v Eastman Kodak 
Co., 12 NY2d 301, 239 NYS2d 337, 189 NE2d 693 (1963); see Gross v 
Sweet, 49 NY2d 102, 424 NYS2d 365, 400 NE2d 306 (1979). Moreover, 
if the clause is on a voucher or receipt it will not constitute a binding 
contract unless the bailor’s attention is called to the clause and the 
bailor assents to it, Klar v H. & M. Parcel Room, 270 App Div 538, 61 
NYS2d 285 (1st Dept 1946), aff'd, 296 NY 1044, 73 NE2d 912 (1947); 
see Putzer v Vic-Tanny-Flatbush, Inc., 20 AD2d 821, 248 NYS2d 836 
(2d Dept 1964). 


Limitations of Liability 


Limitation of liability by contractual provision is permitted, D’Utassy 
v Barrett, 219 NY 420, 114 NE 786 (1916); Boyle v Bush Terminal R. 
Co., 210 NY 389, 104 NE 933 (1914); see International Business 
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Machines Corp. v Universal Transcontinental Corp., 191 AD2d 536, 595 
NYS2d 106 (2d Dept 1993). However, if the limitation clause is not suf- 
ficiently explicit and clear, it will not be enforced, Rappaport v Phil 
Gottlieb-Sattler, Inc., 280 App Div 424, 114 NYS2d 221 (1st Dept 1952), 
affd, 305 NY 594, 111 NE2d 647 (1953); see 9 NYJur2d Bailments & 
Chattel Leases §§ 63-70. In cases of warehousemen, limitation of li- 
ability by contractual provision is permitted by express statute, UCC 
7-204(2), I.C.C. Metals, Inc. v Municipal Warehouse Co., 50 NY2d 657, 
431 NYS2d 372, 409 NE2d 849 (1980) (citing PJI); Lubell v Samson 
Moving & Storage, Inc., 290 AD2d 3438, 737 NYS2d 24 (1st Dept 2002); 
Kimberly-Clark Corp. v Lake Erie Warehouse, Division of Lake Erie 
Rolling Mill, Inc., 49 AD2d 492, 375 NYS2d 918 (4th Dept 1975). The 
same is true for common carriers, UCC 7-309(2), and operators of inns, 
hotels, motels and steamboats, General Business Law §§ 200—203(b); 
Zaldin v Concord Hotel, 48 NY2d 107, 421 NYS2d 858, 397 NE2d 370 
(1979) (re General Business Law § 200); Weinberg v D-M Restaurant 
Corp., 53 NY2d 499, 442 NYS2d 965, 426 NE2d 459 (1981) (re General 
Business Law § 201). The limited liability provided in General Business 
Law § 200 will be lost if it is found that there was a failure to furnish a 
safe providing adequate protection, Goncalves v Regent Intern. Hotels, 
Ltd., 58 NY2d 206, 460 NYS2d 750, 447 NE2d 6938 (1983). An agent act- 
ing within his or her authority is entitled to the benefit of a limitation 
of liability provision running to his or her principal, Howard v 
Finnegans Warehouse Corp., 33 AD2d 1090, 307 NYS2d 1022 (3d Dept 
1970). Such a limitation of liability is, however, strictly construed, see 
Insurance Co. of North America, Inc. v Holiday Inns of America, Inc., 40 
AD2d 885, 337 NYS2d 68 (3d Dept 1972). 


Burdens and Presumptions 


The burden of proving the negligence of the bailee and that it caused 
the loss or damage to the goods is on the bailor, UCC 7-403(1)(b). There 
is, however, a presumption of negligence, or in the case of a gratuitous 
bailee, of gross negligence, which arises from proof of bailment and fail- 
ure to redeliver or redelivery in damaged condition, Dalton v Hamilton 
Hotel Operating Co., 242 NY 481, 152 NE 268 (1926); Goldstein v 
Pullman Co., 220 NY 549, 116 NE 376 (1917); Ouderkirk v Central Nat. 
Bank of Troy, 119 NY 263, 23 NE 875 (1890); Central School Dist. No. 3 
of Towns of Amherst et al., Erie County v Insurance Co. of North 
America, 55 AD2d 1021, 391 NYS2d 492 (4th Dept 1977), affd, 43 NY2d 
878, 403 NYS2d 496, 374 NE2d 393 (1978); Noworyta v Klippert, 122 
AD2d 548, 504 NYS2d 892 (4th Dept 1986); Singer Co. v Stott & Davis 
Motor Exp., Inc., 79 AD2d 227, 436 NYS2d 508 (4th Dept 1981); Board 
of Ed. of Ellenville Central School v Herb’s Dodge Sales & Service, Inc., 
79 AD2d 1049, 435 NYS2d 179 (3d Dept 1981). In the case of a bailment 
including performance of work, the presumption arises from proof of the 
condition of the goods when delivered and that the subsequent injury 
was not the result of ordinary wear and tear, Aronette Mfg. Co. v Capitol 
Piece Dye Works, Inc., 6 NY2d 465, 190 NYS2d 361, 160 NE2d 842 
(1959). 


The presumption of negligence places on the bailee the burden of 
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coming forward with an explanation of the loss or damage, Procter & 
Gamble Distributing Co. v Lawrence Am. Field Warehousing Corp., 16 
NY2d 344, 266 NYS2d 785, 213 NE2d 873 (1965); Aronette Mfg. Co. v 
Capitol Piece Dye Works, Inc., 6 NY2d 465, 190 NYS2d 361, 160 NE2d 
842 (1959); Wintringham v Hayes, 144 NY 1, 38 NE 999 (1894); Stewart 
v Stone, 127 NY 500, 28 NE 595 (1891); Collins v Bennett, 46 NY 490 
(1871); Sun Yau Ko v Lincoln Sav. Bank, 99 AD2d 943, 473 NYS2d 397 
(1st Dept 1984), aff'd, 62 NY2d 938, 479 NYS2d 213, 468 NE2d 51 
(1984); Central School Dist. No. 3 of Towns of Amherst et al., Erie 
County v Insurance Co. of North America, 55 AD2d 1021, 391 NYS2d 
492 (4th Dept 1977), affd, 48 NY2d 878, 403 NYS2d 496, 374 NE2d 393 
(1978); Pavesi v Carollo, 105 AD2d 832, 481 NYS2d 756 (2d Dept 1984); 
Feuer Hide & Skin Corp. v Kilmer,; Singer Co. v Stott & Davis Motor 
Exp., Inc., 79 AD2d 227, 436 NYS2d 508 (4th Dept 1981); Board of Ed. 
of Ellenville Central School v Herb’s Dodge Sales & Service, Inc., 79 
AD2d 1049, 485 NYS2d 179 (8d Dept 1981); J. W. Mays, Inc. v Hertz 
Corp., 15 AD2d 105, 221 NYS2d 766 (1st Dept 1961); UCC 7-403(1)(b). 
The explanation must show how the loss occurred, as, by theft or fire, 
Castorina v Rosen, 290 NY 445, 49 NE2d 521 (1943); Jay Howard, Inc. 
v Rothschild, 16 AD2d 628, 226 NYS2d 769 (1st Dept 1962). It is not 
enough to show that the bailee used reasonable care in its system of 
custody if mysterious disappearance is the only “explanation” given, 
I.C.C. Metals, Inc. v Municipal Warehouse Co., 50 NY2d 657, 431 
NYS2d 372, 409 NE2d 849 (1980) (quoting PJI); Procter & Gamble 
Distributing Co. v Lawrence Am. Field Warehousing Corp., supra; Dalton 
v Hamilton Hotel Operating Co., 242 NY 481, 152 NE 268 (1926); Damast 
v New Concepts in Jewelry Ltd., 86 AD2d 886, 447 NYS2d 530 (2d Dept 
1982) (quoting PJI). In the absence of a legally sufficient explanation 
the bailor is entitled to judgment, Central School Dist. No. 3 of Towns 
of Amherst et al., Erie County v Insurance Co. of North America, 55 
AD2d 1021, 391 NYS2d 492 (4th Dept 1977), affd, 43 NY2d 878, 403 
NYS2d 496, 374 NE2d 393 (1978); Hogan v O’Brien, 212 App Div 193, 
208 NYS 477 (3d Dept 1925). Whether an explanation is legally suf- 
ficient to rebut the presumption is a question of law for the court; 
whether the factual basis of the explanation has been established is for 
the jury and the plaintiff has the burden of proof on this issue, see Com- 
ment to PJI 1:63. 


Where the bailee introduces evidence of fire, theft or other explana- 
tion, the bailee is not necessarily entitled to judgment, J. W. Mays, Inc. 
v Hertz Corp., 15 AD2d 105, 221 NYS2d 766 (1st Dept 1961); see Central 
School Dist. No. 3 of Towns of Amherst et al., Erie County v Insurance 
Co. of North America, 55 AD2d 1021, 391 NYS2d 492 (4th Dept 1977), 
affd, 43 NY2d 878, 403 NYS2d 496, 374 NE2d 393 (1978). It simply 
removes the presumption of negligence from the case, leaving the bailor 
with the burden of proving that the loss or damage resulted from 
defendant’s negligence, Lamb v Camden & A.R.R. & Transp. Co., 46 NY 
271 (1871); Central School Dist. No. 3 of Towns of Amherst et al., Erie 
County v Insurance Co. of North America, supra; Noworyta v Klippert, 
122 AD2d 548, 504 NYS2d 892 (4th Dept 1986); Pavesi v Carollo, 105 
AD2d 832, 481 NYS2d 756 (2d Dept 1984); Springfield Elec. Specialties 
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Co., Inc. v Exhibit Techniques, Inc., 56 AD2d 597, 391 NYS2d 459 (2d 
Dept 1977). Failure to explain non-delivery will also support a claim of 
conversion by defendant, I.C.C. Metals, Inc. v Municipal Warehouse 
Co., 50 NY2d 657, 431 NYS2d 372, 409 NE2d 849 (1980). However, “lilf 
the [bailee] comes forward with an explanation supported by eviden- 
tiary proof in admissible form, the plaintiff will then be required to 
prove that the loss was due to either negligence or conversion, depend- 
ing on the circumstances. For plaintiff to recover in conversion after the 
warehouse has established a prima facie explanation for its failure to 
deliver, the trier of facts must find all the traditional elements of conver- 
sion,” I.C.C. Metals, Inc. v Municipal Warehouse Co., supra; see also 
Clairol Inc. vy Moore-McCormack Lines, Inc., 79 AD2d 297, 436 NYS2d 
279 (1st Dept 1981). 


Damages 


The bailor’s damages for loss of the bailed goods are ordinarily 
measured by the market value of the goods, if the goods have such a 
value} Jones v Morgan, 90 NY 4 (1882); Klar v H. & M. Parcel Room, 
270 App Div 538, 61 NYS2d 285 (1st Dept 1946), aff'd, 296 NY 1044, 73 
NE2d 912 (1947); Vetland v FX Enterprises I, Ltd., 49 AD3d 632, 854 
NYS2d 415 (2d Dept 2008) (owner entitled to reasonable value of car 
lost by valet parking company). Where the chattel has been damaged 
but not destroyed, the measure of damages is the difference between 
the market value before the damage and the market value afterwards, 
see Atlantic Mut. Ins. Co. v Noble Van & Storage Co., 146 AD2d 729, 
537 NYS2d 213 (2d Dept 1989). Where the evidence is insufficient to es- 
tablish market value, the plaintiff is entitled to receive nominal dam- 
ages, id. For a charge on damages for property with market value, see 
PJI 2:311; for property without market value, see PJI 2:312. In any 
event, the bailor is entitled to judgment for reasonable expenses 
incurred in recovery of the goods, Jones v Morgan, supra; see Kraut v 
Morgan & Brother Manhattan Storage Co., Inc., 46 AD2d 19, 360 NYS2d 
889 (1st Dept 1974), affd, 38 NY2d 445, 381 NYS2d 25, 343 NE2d 744 
(1976). 


Plaintiff is not entitled to recover punitive damages absent evi- 
dence of egregious and willful conduct directed at the plaintiff and part 
of a pattern of similar conduct directed at the public at large, Seynaeve 
v Hudson Moving and Storage, Inc., 261 AD2d 168, 690 NYS2d 16 (1st 
Dept 1999); see Rocanova v Equitable Life Assur. Soc. of U.S., 83 NY2d 
603, 612 NYS2d 339, 634 NE2d 940 (1994). 


Liens 


The bailee’s possessory lien for maintenance, repair or improve- 
ment of the property may be a defense to an action for failure to 
redeliver. As to such liens, see Lien Law §§ 180 (artisan), 183 (bailee of 
animals), 184 (bailee of motor vehicle, motorcycle, motor boat or 
aircraft), 185 (manufacturer of silk goods), 186 Geweler), 187 (trucker), 
188 (motion picture laboratory); UCC 7-209 (warehouseman) and 7-307 
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(carrier). Generally as to bailee’s liens, see 9 NYJur2d Bailments & 
Chattel Leases §§ 131-134. 


Truth-in-Storage Act 


Unlawful detention of household goods by a warehouseman entitles 
the customer-bailor to recover damages not exceeding three times the 
actual damages plus reasonable attorneys’ fees, General Business Law 
§ 609. Unlawful detention includes refusal to surrender household goods 
stored by a warehouseman for a consumer bailor upon payment by the 
bailor of the charges permitted by the “Truth-in-Storage” Act, General 
Business Law § 608(2). 


Statute of Limitations 


In a chattel bailment of indefinite duration, the statute of limita- 
tions begins to run when the bailor makes a demand for the chattel’s 
return and the demand is refused, Pine Hill Concrete Mix Corp. v Alto 
Corp., 25 AD2d 608, 267 NYS2d 658 (4th Dept 1966), aff'd, 19 NY2d 
770, 279 NYS2d 526, 226 NE2d 314 (1967); Martin v Briggs, 235 AD2d 
192, 663 NYS2d 184 (1st Dept 1997). However, an owner of property 
who has knowledge of its location cannot unreasonably delay making 
demand upon the person possessing the property, Rahanian v Ahdout, 
258 AD2d 156, 694 NYS2d 44 (1st Dept 1999); Martin v Briggs, supra; 
see Solomon R. Guggenheim Foundation v Lubell, 77 NY2d 311, 567 
NYS2d 623, 569 NE2d 426 (1991). 


Miscellaneous 

For a discussion regarding the circumstances under which a bailee 
may be liable for conversion, see Comment to PJI 3:11. For a statute 
imposing criminal penalties for misapplication of property, see Penal 
Law § 165.00(1). 
Special Verdict Form PJI 4:93 SV 

Answer the following: 


1. Was the property (destroyed, damaged) by (theft, fire)? 
Yes__No___ 
At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


If your answer to this question is Yes, proceed to question 
2. If your answer to this question is No, proceed to question 3. 
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2. Was the (theft, fire) that caused the (loss, damage) the 
result of CD’s negligence? 


Gs INO oa 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


If your answer to this question is Yes, proceed to question 
3. If your answer to this question is No, proceed no further and 
report to the Court. 


[Where the chattel was destroyed, add question 3a. Where 
the chattel was damaged, add question 3b] 


3a. What was the market value of the property at the time of 
the demand for its return? 
Amount $____ 
At least five jurors must agree on the answer to this 
question. 
[Insert signature lines] 


3b. What is the difference between the market value of the 
property undamaged at the time of the demand, and its market 
value in the damaged condition when it was returned? 


Amount $___ 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
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DIVISION 7. WILL CONTESTS 
A. GENERAL CHARGES 
1. CuHarGE Prior To TRIAL 


PJI 7:1-7:17. 
PJI 7:1. Introduction 


Members of the Jury, we are about to start the 
trial of this case, about which you have heard some 
details during jury selection. Before the trial 
begins, however, there are certain instructions you 
should have in order to understand what will be 
presented before you and what your responsibili- 
ties will be during the trial. 


PJI 7:2. Nature and Purpose of Probate Proceeding 


This proceeding is called a will contest or 
probate proceeding. Probate means literally prove. 
This is a proceeding to prove the will of AB, the 
decedent. The State of New York gives to every 
person of sound mind, who is at least 18 years old, 
the privilege of disposing of his or her property at 
death by a written instrument that is called a will. 
For the protection of all persons involved, the law 
requires certain formalities in the making of a will 
that I will now describe. The instrument must be 
in writing and must be signed at the end by the 
maker. A person who makes a will is called the 
testator. Whenever I speak of the testator, I am 
referring to the decedent, AB. At least two persons 
must witness the signing of the will by the testator 
or the testator must acknowledge to them that the 
signature on the will is (his, hers). At the time (he, 
she) signs the will, or at the time (he, she) acknowl- 
edges (his, her) signature, the testator must make 
known to the witnesses that the instrument signed 
is (his, her) last will and testament. The testator 
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must request each of the witnesses to sign (his, 
her) name as witness at the end of the will and 
each must do so. To be valid the will must be 
signed by the testator of (his, her) own free will 
and cannot be the result of coercion, undue influ- 
ence or fraud. 


A will does not become operative, of course, 
until the maker dies. The mere fact of (his, her) 
death, however, does not make it immediately 
effective. The will must be filed in the Surrogate’s 
Court and someone interested under that will must 
offer it for probate, and must satisfy this court that 
all of the requirements of law have been met, and 
that this is the valid last will of the decedent. In 
other words, in order to be effective, the will must 
be proved, or as lawyers say, must be admitted to 
probate. 


Note: The Committee is using the term “testa- 
tor” in accordance with the terminology utilized 
in the EPTL. See EPTL 1-1.3(b). 


PJI 7:3. Codicil Defined 


CAVEAT: This paragraph should only be used 
when there is a codicil. 


This proceeding involves not only the will of 
AB, but also a codicil to that will. A codicil is a 
writing separate from the will, made after the will 
that amends or confirms the will, but does not 
totally revoke it. It is an addition or change to an 
existing will, and must be executed with the same 
formalities as a will. The will and the codicil stand 
as separate documents in this proceeding. They 
were executed on different dates and each is a sep- 
arate transaction. Each is in effect a will; each one 
must be proved. Each transaction must be consid- 
ered separately by you, as of its own date. All of 
the directions that I shall give you concerning 
proof of a will apply equally to the codicil. 


PJI 7:4. The Parties 


The person who offers a will for probate is 
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called the proponent. A will may be offered for 
probate by any person named in the will as (execu- 
tor, executrix, legatee, beneficiary). 


Certain persons whose rights may be affected 
by the will may file objections to the probate of the 
will. The person who files objections is called the 
contestant. (His, her) objections state the reasons 
why (he, she) believes that the will offered by the 
proponent should not be admitted to probate. 


The issues to be tried before you concern the 
will of AB who died /state date/. The proponent(s) of 
the will (is, are) who (is, are) the (executor(s), 
executrix, legatee(s)) named in the will and who 





(is, are) related to the decedent as ___. The contes- 
tant(s) (is, are) ——— who (is, are) —— of the 
decedent. 


PJI 7:5. Issue: Contention of Parties 


In this proceeding, the issues for you to decide 
will be presented in written questions. It will be 
your duty to answer each question that is submit- 
ted to you at the end of the trial. Your answer to 
each question will be either “Yes” or “No”. That is 
the only verdict that you will be required to render 
in this case. 


PJI 7:6. Not to Make Testator’s Will 


Bear in mind that you are not here to decide 
how this decedent should have disposed of (his, 
her) property or how you would dispose of (his, 
her) property or whether (he, she) has acted fairly 
or generously or kindly. (He, she) had the right to 
dispose of (his, her) property as (he, she) wished. 
The questions before you relate only to the valid- 
ity of the will. We are not here to make the testa- 
tor’s will, but only to decide whether (he, she) 
made a valid will. 


PJI 7:7. Openings of Counsel 


When I have completed these opening instruc- 
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tions to you, the attorneys will make opening state- 
ments to you in which each will outline for you 
what (he, she) expects to prove. The purpose of 
such opening statements is to tell you about each 
party’s claims so that you will have a better under- 
standing of the evidence as it is introduced. What 
is said in the opening statements is not evidence. 
The evidence upon which you will base your deci- 
sion will come from the testimony of witnesses 
here in court or in examinations before trial, or in 
the form of photographs, documents, or other 
exhibits received in evidence during the trial. 


PJI 7:8. General Procedure of Trial 


The lawyer for the person offering the will for 
probate makes (his, her) opening statement first, 
and is followed by the contestant’s lawyer who 
then outlines what (he, she) proposes to prove. Af- 
ter the opening statements, the proponent will 
introduce evidence in support of (his, her) claim. 
After the proponent has completed (his, her) case, 
the contestant will present witnesses and exhibits. 
Upon completion of the contestant’s evidence, the 
proponent may offer additional evidence in 
rebuttal. Each witness is first examined by the 
lawyer who calls that witness to testify, and then 
the opposing lawyer is permitted to question the 
witness. 


PJI 7:9. Summations 
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Upon completion of the introduction of evi- 
dence, the attorneys will again speak to you ina 
closing statement or summation. In summing up, 
the attorneys will point out what they believe the 
evidence has shown, what inferences or conclu- 
sions they believe you should draw from the evi- 
dence introduced and what conclusions they 
believe you should reach as your verdict. What is 
said by the attorneys in summation, like what is 
said by them in their opening statements, or in the 
making of objections or motions during the trial, 
is not evidence. Summations are intended to pre- 
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sent the arguments of the parties based on the 
evidence. 


PJI 7:10. Function of Court and Jury 


After the summations, I will instruct you on 
the rules of law applicable to the case and you will 
then retire for your deliberations. Your function 
as jurors is to decide what has or has not been 
proved and apply the rules of law that I give you 
to the facts as you find them to be. The decision 
you reach will be your verdict. Your decision will 
be based on the testimony that you hear and the 
exhibits that will be received in evidence during 
the trial. You are the sole and exclusive judges of 
the facts and nothing I say or do should be taken 
by you as any indication of my opinion as to the 
facts. As to the facts, neither I nor anyone else may 
invade your province. I will preside impartially 
and not express any opinion concerning the facts. 
Any opinion of mine on the facts would, in any 
event, be totally irrelevant because the facts are 
for you to decide. On the other hand, and with 
equal emphasis, I instruct you that in accordance 
with the oath or affirmation you took or made as 
jurors you are required to accept the rules of law 
that I give you whether you agree with them or 
not. 


PJI 7:11. Objections, Motions, Exceptions 


At times during the trial, an attorney may 
object to a question or to the introduction of an 
exhibit or make motions concerning legal ques- 
tions that apply to this case. Arguments in connec- 
tion with such objections or motions are sometimes 
made out of the presence of the jury. Any ruling 
upon such objections or motions will be based 
solely upon the law and therefore you must not 
conclude from any such ruling or from anything I 
say during the course of the trial that I favor ei- 
ther party to this proceeding. After such a ruling, 
you may hear one of the attorneys taking what we 
call an exception to it. Exceptions have nothing to 
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do with your role in this case and I mention the 
procedure to you so that you will not be confused 
if you hear the word during the trial. 


At times during the trial I may sustain objec- 
tions to questions and you may hear no answer, or, 
where an answer has been made, I may instruct 
that it be stricken or removed from the record and 
that you disregard it and dismiss it from your 
minds. You may not draw any inference or conclu- 
sion from an unanswered question nor may you 
consider testimony that has been stricken or 
removed from the record in reaching your 
decision. The law requires that your decision be 
made solely upon the evidence before you. Such 
items as I exclude from your consideration will be 
excluded because they are not legally admissible. 


PJI 7:12. Weighing Testimony 


682 


The law does not, however, require you to ac- 
cept all of the evidence I shall admit. In deciding 
what evidence you will accept you must make your 
own evaluation of the testimony given by each of 
the witnesses, and decide how much weight you 
choose to give to that testimony. The testimony of 
a witness may not conform to the facts as they oc- 
curred because he or she is intentionally lying, 
because the witness did not accurately see or hear 
what he or she is testifying about, because the wit- 
ness’ recollection is faulty, or because the witness 
has not expressed himself or herself clearly in 
testifying. There is no magical formula by which 
you evaluate testimony. You bring with you to this 
courtroom all of the experience and background of 
your lives. In your everyday affairs you decide for 
yourselves the reliability or unreliability of things 
people tell you. The same tests that you use in your 
everyday dealings are the tests that you apply in 
your deliberations. The interest or lack of interest 
of any witness in the outcome of this case, the bias 
or prejudice of a witness, if there be any, the ap- 
pearance, the manner in which the witness gives 
testimony on the stand, the opportunity that the 
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witness had to observe the facts about which he or 
she testifies, the probability or improbability of 
the witness’ testimony when considered in the 
light of all of the other evidence in the case, are all 
items to be considered by you in deciding how 
much weight, if any, you will give to that witness’ 
testimony. If it appears that there is a conflict in 
the evidence, you will have to consider whether 
the apparent conflict can be reconciled by fitting 
the two stories together. If, however, that is not 
possible, you will then have to decide which of the 
conflicting stories you will accept. 


PJI 7:13. Fair Trial 


The purpose of the rules | have outlined for 
you is to make sure that a just result is reached 
when you decide the case. For the same purpose, 
you should keep in mind several rules governing 
your own conduct during any recess. 


PJI 7:14. Discussion With Others 


First, do not discuss the case either among 
yourselves or with anyone else during the course 
of the trial. In fairness to the parties to this lawsuit 
you should keep an open mind throughout the 
trial, reaching your conclusion only during your 
final deliberations after all the evidence is in and 
you have heard the attorneys’ summations and my 
instructions to you on the law, and then only after 
exchanging views with the other members of the 


jury. 
PJI 7:15. Discussion By Others 


Second, do not permit any person who is not a 
juror to discuss this case in your presence, and if 
anyone does so despite your telling the person not 
to, report that to me as soon as you are able. You 
should not, however, discuss with your fellow 
jurors either that fact or any other fact you feel 
necessary to bring to my attention. 
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PJI 7:16. Conversation With Parties Or Attorneys 


Third, although it is a normal human tendency 
to talk to people with whom one comes in contact, 
please do not, during the time you serve on this 
jury, talk, whether in or out of the courtroom, with 
any of the parties or their attorneys or any witness. 
By this I mean not only do not talk about the case, 
but do not talk to them at all, even to pass the time 
of day. In no other way can all parties be assured 
of the absolute impartiality they are entitled to 


expect from you as jurors. 


PJI 7:17. Conclusion 


The description of trial procedure, the rules 
governing your conduct and the legal principles I 
have discussed with you will, I believe, make it 
easier for you to understand the trial as it goes on 


and to reach a just result at its conclusion. 
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2. CHarGE AFTER TRIAL 
PJI 7:25-7:34. 
PJI 7:25. Introduction 


Members of the Jury, we come now to that por- 
tion of the trial where you are instructed on the 
law applicable to this case and after which you 
will retire for your final deliberations. You have 
now heard all the evidence introduced by the par- 
ties, and through arguments of their attorneys, you 
have learned the conclusions which each party 
believes should be drawn from the evidence pre- 
sented to you. 


PJI 7:26. Review of Principles Stated 


You will recall that at the beginning of the trial 
I stated for you certain principles so that you could 
have them in mind as the trial progressed. Briefly, 
they were that you are bound to accept the law as 
I give it to you, whether or not you agree with it; 
that you must not conclude from my rulings or 
anything I have said during the trial that I favor 
any party to this lawsuit; that you may not draw 
any inference from an unanswered question nor 
consider testimony that has been stricken from 
the record; and that in deciding how much weight 
you choose to give to the testimony of any particu- 
lar witness, there is no magical formula that can 
be used. The tests used in your everyday affairs to 
decide the reliability or unreliability of statements 
made to you by others are the tests you will apply 
in your deliberations. The items you may consider, 
in deciding the weight you will give to the testi- 
mony of a witness, include the interest or lack of 
interest of the witness in the outcome of the case, 
the bias or prejudice of the witness, if there be any, 
the appearance, the manner of the witness as the 
witness testified, the opportunity that the witness 
had to observe the facts about which he or she 
testified, the probability or improbability of the 
witness’ testimony when considered in the light of 
all the other evidence in the case. 
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[When the particular case calls for a charge concern- 
ing expert witnesses (PJI 7:41; see also PJI 1:90), failure 
to produce evidence (PJI 1:75, PJI 1:77), privilege (PJI 
1:76), interested witness (PJI 1:91), evidence admitted for 
a limited purpose (PJI 1:65, PJI 1:66), the “dead man’s” 
statute (PJI 7:40), or admission against interest (PJI 
1:55, PJI 1:56), the appropriate pattern charge should be 
inserted at this point.] 


PJI 7:27. Falsus in Uno 


If you find that any witness has wilfully testi- 
fied falsely as to any material fact, that is as to an 
important matter, the law permits you to disre- 
gard completely the entire testimony of that wit- 
ness upon the principle that one who testifies 
falsely about one material fact is likely to testify 
falsely about everything. You are not required, 
however, to consider such a witness as totally 
unbelievable. You may accept as much of his or 
her testimony as you deem true and disregard 
what you feel is false. By the processes that I have 
just described to you, you, as the sole judges of the 
facts, decide which of the witnesses you will 
believe, what portion of their testimony you ac- 
cept and what weight you will give to it. 


PJI 7:28. Burden of Proof 
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[Use such part of the following two sentences as the 
issues in the particular case require:—] 


The burden of proof on the issue(s) of (due ex- 
ecution, testamentary capacity) is upon the 
proponent. The burden of proof on the issue(s) of 
(undue influence, revocation) is on the contestant. 
When I say that a party has the burden of proof on 
a question, I mean simply that the facts necessary 
to establish his or her contention on that question 
must be established by a fair preponderance of the 
credible evidence. The credible evidence means 
the testimony or exhibits that you find worthy to 
be believed. A preponderance of the evidence 
means the greater part of such evidence. That does 
not mean the greater number of witnesses or the 
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greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that 
is, its convincing quality, the weight and the effect 
that it has on your minds. The law requires that, 
in order for the party having the burden of proof 
on a question to prevail, the evidence that sup- 
ports his or her claim must appeal to you as more 
nearly representing what took place than the evi- 
dence opposed to his or her claim. If the evidence 
in support of the claim does not outweigh that op- 
posed to it, or if the evidence weighs so evenly that 
you are unable to say that there is a preponder- 
ance on either side, then your answer to the ques- 
tion must be against the party who has the burden 
of proof on that question. If you find that the cred- 
ible evidence in support of the claim of the party 
having the burden of proof does outweigh the evi- 
dence opposed to his or her claim, then you will 
answer the question in favor of the party having 
the burden of proof. 


[Here insert those portions of the charge dealing with 
the specific case and outlining the contentions of the par- 
ties and the law applicable thereto. Then continue with 
the following concluding paragraphs:—] 


Comment 


CAVEAT: For will contests where the contestant alleges that the 
will was obtained by fraud or undue influence based on “constructive 


fraud” which requires proof of clear and convincing evidence, see PJI 
7:60. 


PJI 7:28a. Statement of Questions 


The questions that are being submitted to you 
for decision are these. I shall read them to you and 
then I shall define for you the legal terms used in 
the question(s) and the principles of law involved. 
The question(s) (is, are): /Read questions. ] 


PJI 7:29. Return To Courtroom 


If, in the course of your deliberations, your rec- 
ollection of any part of the testimony should fail, 
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or you have any question about my instructions to 
you on the law, you have the right to return to the 
courtroom for the purpose of having such testi- 
mony read to you or have such question answered. 


PJI 7:30. Consider Only Testimony and Exhibits 


In deciding this case, you may consider only 
the exhibits admitted in evidence and the testi- 
mony of the witnesses as you have heard it in this 
courtroom (/where appropriate add:]/ and such testi- 
mony as has been read to you as having been given 
on examination before trial. Under our rules of 
practice an examination before trial is taken under 
oath and is entitled to equal consideration by you 
notwithstanding the fact that it was taken before 
the trial and outside the courtroom.) However, 
arguments, remarks, and summation of the at- 
torneys are not evidence nor is anything that I now 
say or may have said with regard to the facts, 
evidence. 


PJI 7:3la. Five-Sixths Verdict 


While it is important that the views of all 
jurors be considered, a verdict of five of the six 
members of the jury will be sufficient under the 
law. Whenever five of your members are in agree- 
ment on a verdict, you may report your verdict to 
the court. 


PJI 7:31b. Special Verdict 
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This case will be decided on the basis of the 
answers that you give to certain questions that will 
be submitted to you. Each of the questions asked 
calls for (/insert appropriate phrase, such as:] a “Yes” 
or “No” answer, some numerical figure). While it is 
important that the views of all jurors be consid- 
ered, five of the six of you must agree on the 
answer to any question, but the same five persons 
need not agree on all of the answers. When five of 
you have agreed on any answer on any answer, 
the foreperson of the jury will write the answer in 
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the space provided for each answer and each juror 
will sign in the appropriate place to indicate (his, 
her) agreement or disagreement. /Where appropri- 
ate, add:/ As you will note from the wording of the 
questions, you need not consider question 2, etc., 
at all if your answer to question 1 is “No”. 


When you have answered all the questions that 
require answers, report to the court. 


Do not assume from the questions or from the 
wording of the questions or from my instructions 
on them what the answers should be. 


PJI 7:32. Exclude Sympathy 


In reaching your verdict you are not to be af- 
fected by sympathy for any of the parties, what 
the reaction of the parties or of the public to your 
verdict may be, whether it will please or displease 
anyone, be popular or unpopular or, indeed, any 
consideration outside the case as it has been pre- 
sented to you in this courtroom. You should con- 
sider only the evidence both the testimony and 
the exhibits find the facts from what you consider 
to be the believable evidence, and apply the law as 
I now give it to you. Your verdict will be deter- 
mined by the conclusion you reach, no matter 
whom the verdict helps or hurts. 


PJI 7:33. Admonition Not To Re-Make Testator’s Will 


Again, I must caution you that you are not here 
to decide how this testator should have disposed 
of (his, her) property, or whether (he, she) has 
acted fairly or generously. (He, she) had the right 
to dispose of (his, her) property as (he, she) wished. 
The only issue(s) with respect to AB’s will (is, are) 
[here paraphrase the issues remaining for the jury’s 
determination.] The question(s) before us pertain(s) 
only to the validity of this will. We are not here to 
make the testator’s will for (him, her), but merely 
to decide whether (he, she) validly made this will. 
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PJI 7:34. Conclusion 


I have now outlined for you the rules of law 
that apply to this case and the processes by which 
you weigh the evidence and decide the facts. In a 
few minutes you will retire to the jury room for 
your deliberations. {Depending on the practice in the 
locality, select one of the following:] (Traditionally, 
Juror No. 1 acts as foreperson, Your first order of 
business when you are in the jury room will be the 
election of a foreperson.) In order that your delib- 
erations may proceed in an orderly fashion, you 
must have a foreperson, but of course, his or her 
vote is entitled to no greater weight than that of 
any other juror. Your function—to reach a fair de- 
cision from the law and the evidence—is an impor- 
tant one. When you are in the jury room, listen to 
each other, and discuss the evidence and issues in 
the case among yourselves. It is the duty of each of 
you, as jurors, to consult with one another, and to 
deliberate with a view to reaching agreement on a 
verdict, if you can do so without violating your in- 
dividual judgment and your conscience. While you 
should not surrender conscientious convictions of 
what the truth is and of the weight and effect of 
the evidence and while each of you must decide 
the case for yourself and not merely consent to the 
decision of your fellow jurors, you should examine 
the issues and the evidence before you with candor 
and frankness, and with proper respect and regard 
for the opinions of each other. Remember in your 
deliberations that the dispute between the parties 
is, for them, a very important matter. They and the 
court rely upon you to give conscientious delibera- 
tion and consideration to the issues and evidence 
before you. By so doing, you carry out to the full- 
est your oaths or affirmations as jurors to truly try 
the issues of this case and render a true verdict. 


Comment 


The CPLR makes no provision concerning the selection of a jury 
foreperson. Which of the two methods referred to in the pattern charge 
will be stated to the jury will depend upon the practice in the locality in 
which the case is being tried. 
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That portion of PJI 7:34 concerning the juror’s duty during delibera- 
tion is based upon PJI 1:100 and the authorities cited in the Comment 
thereto. People v Ali, 47 NY2d 920, 419 NYS2d 487, 393 NE2d 481 
(1979) (citing PJI) suggests that the pattern charge as it relates to such 
duty should usually be given before the jury retires. In the event of a 
deadlock, this charge should be repeated. 


The above General Charge After Trial assumes that a General 
Charge Prior to Trial (PJI 7:1—-7:17) has been given, in view of the 
unusual and often complex issues presented to the jury in a will contest. 
If for some reason no General Charge Prior to Trial has been given, PJI 
7:25-7:34 should be modified, using PJI 1:35-1:41 as the basis for 
modification. 
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3. GENERAL Instructions Not APPLICABLE To ALL CASES 


a. Deap Man’s STATUTE 


PJI 7:40. Will Contests—General Instruction—Dead 
Man’s Statute 


Under our law, a person financially interested 
in the outcome of a lawsuit involving a decedent’s 
estate may not testify about personal transactions 
or conversations with the decedent. Since the 
decedent cannot give (his, her) version of the 
transaction or conversation, the person financially 
interested is not permitted to give (his, her) 
version. Accordingly, because AB is now dead, CD 
may not testify about transactions or conversa- 
tions that may have taken place between them in 
connection with the subject matter of this lawsuit. 
Therefore, you may draw no inference against CD 
from the fact that (he, she) did not testify about 
these matters, and you are not permitted to specu- 
late what CD’s testimony would have been, had 
the law permitted (him, her) to testify. 


In deciding what evidence in CD’s favor you 
will accept and the weight you will give to it, you 
may consider the fact that AB is dead and cannot 
testify. Also, in deciding what evidence in favor of 
the Estate you will accept and the weight you will 
give to it, you may consider the fact that because 
of our law, CD could not testify about personal 
transactions or conversations with the decedent. 


Comment 


This instruction should be given whenever an objection based on 
the dead man’s statute is first sustained, so that the jury will 
understand why the evidence is excluded. Upon request of counsel or in 
the discretion of the trial judge, it may also be repeated in the charge 
given at the end of the trial. 


The first paragraph of the charge is based on CPLR 4519. Detailed 
consideration of the effect of that statute on the interested survivor’s 
competency as a witness is beyond the scope of this work. For an analy- 
sis, see Prince, Richardson, Evidence (Farrell 11th Ed) §§ 6-121 — 6-130. 
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Disqualification may be waived by the estate, id, § 6-129; see Matter of 
Estate of Lamparelli, 6 AD3d 1218, 776 NYS2d 665 (4th Dept 2004) 
(statute waived where estate introduced deposition testimony of party 
to Surrogate’s Court proceeding who testified to transactions with 
decedent); Matter of Estate of Buchanan, 245 AD2d 642, 665 NYS2d 
980 (3d Dept 1997) (statute’s protection waived when estate’s represen- 
tative elicits prohibited testimony from interested party), or the survivor 
may make himself or herself competent by releasing the will’s provision 
in his or her behalf, Matter of Wilson’s Will, 103 NY 374, 8 NE 731 
(1886). Absent waiver or release, however, it is the statute not the 
survivor that suppresses the evidence. Therefore, an adverse inference 
against CD cannot be drawn from his or her failure to testify. 


The second paragraph of the charge is based on Ward v New York 
Life Ins. Co., 225 NY 314, 122 NE 207 (1919); McKeon v Van Slyck, 223 
NY 392, 119 NE 851 (1918); see PJI 4:32. 


The life insurance proceeds exception to CPLR 4519 recognized in 
Ward v New York Life Ins. Co., 225 NY 314, 122 NE 207 (1919), is not 
applicable to pension or retirement benefits, Poslock v Teachers’ Retire- 
ment Bd. of Teachers’ Retirement System, 88 NY2d 146, 643 NYS2d 
935, 666 NE2d 528 (1996). 


693 


PJI 7:41 PatTeRN JurY INSTRUCTIONS 


b. Expert TESTIMONY 


PJI 7:41. Will Contests—General Instruction—Expert 
Testimony 


You will recall that the witness(es) /state 
name(s)/ testified about (his, her, their) qualifica- 
tions as [an] expert(s) in the field(s) of /state profes- 
sion(s)/ and gave (his, her, their) opinion about 
certain issues in this case. When a case involves a 
matter of science or art or requires special knowl- 
edge or skill not ordinarily possessed by the aver- 
age person, an expert is permitted to state (his, 
her) opinion for the information of the court and 
jury. The opinion(s) stated by (the, each) expert 
who testified before you (was, were) based on par- 
ticular facts, as the expert obtained knowledge of 
them and testified to them before you, or as the at- 
torney(s) who questioned the expert asked the 
expert to assume. You may reject the expert’s 
opinion if you find the facts to be different from 
those that formed the basis for the opinion. You 
may also reject the opinion if, after considering all 
the evidence in the case, you disagree with the 
opinion. You are not required to accept an expert’s 
opinion to the exclusion of the facts and circum- 
stances disclosed by other testimony. Such an 
opinion is subject to the same rules concerning 
reliability as the testimony of any other witness. It 
is given to assist you in reaching a proper conclu- 
sion; it is entitled to such weight as you find the 
expert’s qualifications in the field warrant and 
must be considered by you, but is not controlling 
upon your judgment. 


Comment 


Rejection of expert opinion if the jury finds it based on an erroneous 
hypothesis is supported by Phillips v Phillips, 77 App Div 118, 78 NYS 
1001 (1st Dept 1902), affd, 179 NY 585, 72 NE 1149 (1904), and Matter 
of Villani’s Will, 28 AD2d 76, 281 NYS2d 1019 (1st Dept 1967), both of 
which held expert opinion based on an erroneous hypothesis insufficient 
to make out a prima facie case. Rejection of expert opinion if the jury 
disagrees with it on all the evidence is supported by a number of cases 
holding that, as against the testimony of subscribing or other lay wit- 
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nesses who had the opportunity to observe the testator, expert opinion 
based on assumed rather than observed facts “scarcely, if at all, raises 
an issue for a jury”, Pettit v Pettit, 149 App Div 485, 491, 134 NYS 133 
(1st Dept 1912); see Strasberg v Equitable Life Assur. Soc. of U.S., 281 
App Div 9, 117 NYS2d 236 (1st Dept 1952); Matter of Loehr, 187 App 
Div 957, 175 NYS 910 (2d Dept 1919); Scott v Barker, 129 App Div 241, 
113 NYS 695 (1st Dept 1908); see also Matter of Horton’s Will, 272 App 
Div 646, 75 NYS2d 45 (3d Dept 1947), affd, 297 NY 891, 79 NE2d 736 
(1948) (where medical opinion contradicted by the facts, the facts must 
prevail); Matter of Estate of Makitra, 101 AD3d 1579, 956 NYS2d 780 
(4th Dept 2012) (where there is direct evidence that decedent had 
testamentary capacity, medical evidence has relatively minor 
importance). The testimony of a physician who only examined medical 
records, without seeing or examining the testatrix, and who did not 
discuss her condition with any of the attending physicians and nurses, 
has been described as the weakest and most unreliable form of evi- 
dence, Matter of Will of Slade, 106 AD2d 914, 483 NYS2d 513 (4th Dept 
1984); see Matter of Vukich’s Will, 53 AD2d 1029, 385 NYS2d 905 (4th 
Dept 1976), aff'd, 43 NY2d 668, 400 NYS2d 817, 371 NE2d 535 (1977); 
Matter of Burnham’s Will, 201 App Div 621, 194 NYS 811 (2d Dept 
1922), affd, 234 NY 475, 1388 NE 413 (1923); Matter of Tracy, 221 AD2d 
643, 684 NYS2d 198 (2d Dept 1995); Matter of Estate of Swain, 125 
AD2d 574, 509 NYS2d 643 (2d Dept 1986); and Matter of Wolfs Will, 
196 App Div 722, 188 NYS 438 (4th Dept 1921), in which jury verdicts 
were reversed and probate of the will was directed notwithstanding 
such expert testimony. 


In cases involving mental illness, the nature of the mental illness 
may have bearing on the weight to be given to the expert testimony, 
compare Matter of Long’s Will, 43 Misc 560, 89 NYS 555 (Sur 1904) 
(paranoia that would not be apparent to the ordinary observer) with 
Matter of Wendel’s Will, 43 Misc 571, 89 NYS 543 (Sur 1904) (senile de- 
mentia that must have produced many visible symptoms). 
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B. Dust ExecuTIon 


PJI 7:45. Will Contests—Due Execution 
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No particular ritual need be followed nor 
language used in order to make a valid will. How- 
ever, the will must be executed in accordance with 
four statutory requirements: First, the testator 
must sign at the end of the will. Second, (he, she) 
must (sign in the presence of, acknowledge (his, 
her) signature to) at least two witnesses. Third, 
the testator must make known to the witnesses 
that the instrument is (his, her) will. Fourth, (he, 
she) must request each person to act as an attest- 
ing witness. 


In this case it is undisputed that AB’s signature 
appears at the end of the will. The issue(s) remain- 
ing for your determination (is, are) the following: 
(/state the relevant due execution issue(s), such as:—] 
“Did the decedent AB, sign the paper offered for 
probate in the presence of CD and EF, the attest- 
ing witnesses?”, “At the time decedent AB signed 
the paper, did (he, she) make known to CD and EF 
that it was (his, her) last will and testament?”, 
“Were there at least two attesting witnesses to the 
paper offered for probate, and did each sign (his, 
her) name at the request of the decedent?”). 


The proponent has the burden of proof on the 
issue of due execution. Therefore, it is (his, her) 
obligation to satisfy you that the statutory require- 
ments governing execution were complied with. 


You should consider each of the questions 
separately. If you are satisfied by a fair preponder- 
ance of the credible evidence that the proponent 
has established the statutory requirements, then 
your answer to the question must be “Yes.” If, 
however, you are not so satisfied, or if the credible 
evidence weighs so evenly that you are unable to 
say that there is a preponderance on either side, 
you must answer the question “No”. 


Wi Contests PJI 7:45 


Comment 


The pattern charge assumes that all of the elements of the execu- 
tion ceremony occur at one time. An alternate charge, for use when that 
is not the case, is set forth below. It also assumes that execution has not 
been supervised by an attorney or other person familiar with the 
formalities required. An additional charge for use when execution has 
been so supervised is set forth below. 


The pattern charge is based upon Estates, Powers and Trusts Law 
(EPTL) 3-2.1. Generally as to the requirements for due execution, see 2 
Jessup-Redfield, Surrogates Law and Practice (Rev Ed) §§ 647-731; 
New York Practice Guide, Probate and Estate Administration, § 3-02. 


Although the Court of Appeals has indicated that the statute is to 
be strictly construed in order to prevent fraud and uncertainty in the 
disposition of estates, Matter of Andrews’ Will, 162 NY 1, 56 NE 529 
(1900); Matter of Booth’s Estate, 127 NY 109, 27 NE 826 (1891); Matter 
of O’Neil’s Will, 91 NY 516 (1883); see Matter of Zaharis’ Estate, 91 
AD2d 737, 457 NYS2d 995 (3d Dept 1982), aff'd, 59 NY2d 629, 463 
NYS2d 195, 449 NE2d 1273 (1983); Matter of Ditson’s Estate, 177 Misc 
648, 31 NYS2d 468 (Sur 1941), more recent cases have held that the 
beneficial purpose of the statute should not be subverted by an overly 
strict interpretation, Matter of Kobrinsky’s Will, 51 Misc2d 222, 273 
NYS2d 156 (Sur 1966); Matter of Dupin’s Will, 36 Misc2d 309, 232 
NYS2d 381 (Sur 1962). Intention of the testator to comply is not enough, 
Matter of Andrews’ Will, supra; Matter of Whitney’s Will, 153 NY 259, 
47 NE 272 (1897). Substantial compliance with the statute is required, 
Matter of Turell’s Will, 166 NY 330, 59 NE 910 (1901); Matter of Hunt’s 
Will, 110 NY 278, 18 NE 106 (1888); Matter of Winters’ Will, 277 App 
Div 24, 98 NYS2d 312 (1st Dept 1950), affd, 302 NY 666, 98 NE2d 477 
(1951). 


Each of the four statutory requirements is discussed below. 


Whether the signature is located at the end of the will is generally 
a question of law rather than fact, Matter of Andrews’ Will, 162 NY 1, 
56 NE 529 (1900); Matter of Zaharis’ Estate, 91 AD2d 737, 457 NYS2d 
995 (3d Dept 1982), affd, 59 NY2d 629, 463 NYS2d 195, 449 NE2d 1273 
(1983) “While the court must determine whether a testamentary instru- 
ment is signed at the end as a matter of law . . . practically speaking 
resolution of the issue involves a factual determination after careful 
resolution of the ‘factual evidence presented to the eye,’ ” quoting Matter 
of Young’s Estate, 36 Misc2d 718, 233 NYS2d 922 (Sur 1962). What is 
meant is signature at the end when the document is read in its natural 
order, Matter of Field’s Will, 204 NY 448, 97 NE 881 (1912). Signature 
is not at the end when it is followed by dispositive provisions, Matter of 
Whitney’s Will, 153 NY 259, 47 NE 272 (1897); Matter of O’Neil’s Will, 
91 NY 516 (1883), or a clause appointing an executor, Matter of Winters’ 
Will, 277 App Div 24, 98 NYS2d 312 (1st Dept 1950), aff'd, 302 NY 666, 
98 NE2d 477 (1951), or when the will is written on a folded sheet signed 
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on the second leaf when dispositive provisions appear on the third, even 
though the second leaf is marked “three” and the third leaf “two”, Mat- 
ter of Andrews’ Will, supra, or on the margin on the front side of the 
index card where the “will” was written on both sides, Matter of Zaharis’ 
Hstate, 91 AD2d 737, 457 NYS2d 995 (3d Dept 1982), affd for reasons 
in AD opinion, 59 NY2d 629, 463 NYS2d 195, 449 NE2d 1273 (1983). 


However, the fact that blanks in the testimonium clause are filled 
in after the testator signs will not invalidate the will, Matter of Foley’s 
Will, 76 Misc 168, 186 NYS 933 (Sur 1912). Moreover, the fact that dis- 
positive or other provisions appear after the signature does not 
invalidate the matter preceding the signature, unless in the discretion 
of the surrogate the matter preceding the signature would not be read- 
ily comprehensible without the matter following the signature or the 
testator’s general plan would be subverted, EPTL 3-2.1(a)(1). 


The attesting witnesses must likewise sign at the end of the will, 
EPTL 3-2.1(a)(4), but this requirement is liberally construed, Matter of 
Kobrinsky’s Will, 51 Misc2d 222, 273 NYS2d 156 (Sur 1966); see Annot: 
17 ALR3d 705. 


The testator’s signature must either be affixed in the presence of 
the witnesses or acknowledged by the testator to be his or her signature, 
Matter of Redway’s Will, 238 App Div 653, 265 NYS 848 (3d Dept 1933), 
affd, 265 NY 519, 1938 NE 301 (1934). Acknowledgment need not be in 
particular words; exhibition of the signature and declaration that it is 
the testator’s will is sufficient, Matter of Laudy’s Will, 148 NY 408, 42 
NE 1061 (1896); Matter of Levine, 1 AD2d 778, 147 NYS2d 653 (2d 
Dept 1956), aff'd, 2 NY2d 757, 157 NYS2d 577, 138 NE2d 812 (1956), 
although declaration that it is the will without exhibition of the 
signature is not sufficient, Matter of Mackay’s Will, 110 NY 611, 18 NE 
433 (1888); Agar v Agar, 88 AD2d 882, 452 NYS2d 597 (1st Dept 1982), 
affd, 59 NY2d 798, 464 NYS2d 752, 451 NE2d 499 (1983). The fact that 
the testator declared the document to be the testator’s will before rather 
than after the testator signed the will, does not render the will invalid 
where the witnesses observed the will being signed, Matter of Will of 
Bernatowicz, 233 AD2d 838, 649 NYS2d 625 (4th Dept 1996). 


Acknowledgment of his or her signature by the testator may be 
made while the witnesses are signing, Matter of Phillips, 98 NY 267 
(1885), or within a short period of time thereafter, Matter of Baldwin’s 
Will, 67 Misc 329, 124 NYS 612 (Sur 1910), affd, 142 App Div 904, 126 
NYS 1121 (2d Dept 1910), affd, 202 NY 548, 95 NE 1122 (1911) (one 
hour). The witnesses’ signatures attesting the testator’s signing or 
acknowledgment shall be affixed within one thirty day period, EPTL 
3-2.1(a)(4). The statute also creates a “rebuttable presumption” that the 
witnesses signed within the thirty day period, see Agar v Agar, 88 
AD2d 882, 452 NYS2d 597 (1st Dept 1982), aff'd, 59 NY2d 798, 464 
NYS2d 752, 451 NE2d 499 (1983). Even where there was no direct 
request by the decedent that the witnesses sign, a request to sign may 
be inferred from the decedent’s conduct and from circumstances sur- 
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rounding the execution of the will, Matter of Frank, 249 AD2d 893, 672 
NYS2d 556 (4th Dept 1998); Matter of Will of Buckten, 178 AD2d 981, 
578 NYS2d 754 (4th Dept 1991). 


Pursuant to EPTL 3-3.2(a)(1), an attesting witness to whom a bene- 
ficial disposition has been made is a competent witness who can be com- 
pelled to testify with respect to execution of the will but the disposition 
to such an attesting witness is void unless there are at least two other 
attesting witnesses receiving no beneficial interest, Matter of Estate of 
Morea, 169 Misc2d 415, 645 NYS2d 1022 (Sur 1996). This provision is 
not applicable where the bequest is made, not directly to the attorney- 
drafter, but rather to a hospital that the attorney represented and 
where he served as Chairman of the Board of Directors, Matter of Estate 
of Edel, 182 Misc2d 878, 700 NYS2d 664 (Sur 1999). 


Publication requires some unequivocal act on the part of the testa- 
tor indicating that the document is testamentary in character, Matter of 
Pulvermacher’s Will, 305 NY 378, 113 NE2d 525 (1953), such as a dec- 
laration by words or sign of the testator’s understanding that it is his or 
her will, so that there is a meeting of minds on that fact, Matter of 
Turell’s Will, 166 NY 330, 59 NE 910 (1901); Matter of Estate of Pirozzi, 
238 AD2d 833, 657 NYS2d 112 (8d Dept 1997). A request to sign a will 
made by one supervising the execution of the will within the hearing of 
the testator with his or her silent assent is sufficient publication, Matter 
of Nelson’s Will, 141 NY 152, 36 NE 3 (1894); Estate of Eckert, 93 
Misc2d 677, 403 NYS2d 633 (Sur 1978), 70 AD2d 801, 417 NYS2d 201 
(1st Dept 1979); Matter of Estate of Vickery, 167 AD2d 828, 561 NYS2d 
937 (4th Dept 1990). The declaration may be made either before or after 
the testator signs or acknowledges his or her signature, Jackson v 
Jackson, 39 NY 153 (1868), but a publication made several weeks after 
all signatures were affixed is insufficient, Matter of Dale’s Will, 9 NYS 
396 (Gen Term 1890), aff'd, 1384 NY 614, 32 NE 649 (1892). No particu- 
lar words are required, Matter of Hunt’s Will, 110 NY 278, 18 NE 106 
(1888); see Matter of Hedges, 100 AD2d 586, 473 NYS2d 529 (2d Dept 
1984) and the testator need not reveal the contents of the will, Matter 
of Sizer’s Will, 129 App Div 7, 113 NYS 210 (2d Dept 1908), affd, 195 
NY 528, 88 NE 11382 (1909). Without a declaration that decedent 
intended that the document serve as her will, the document should not 
be admitted to probate, Matter of Estate of Pirozzi, supra. 


Due execution is not defeated by showing that the testator required 
assistance signing the will, Matter of Will of Bernatowicz, 233 AD2d 
838, 649 NYS2d 625 (4th Dept 1996), nor that the testator was legally 
blind, where the will’s contents were summarized by the attorney- 
preparer, Matter of Estate of Morris, 208 AD2d 733, 617 NYS2d 513 (2d 
Dept 1994). The question whether a signature was assisted or con- 
trolled does not turn on the extent of the aid, but rather on whether the 
act of signing was in any degree an act of the testator, acquiesced in 
and adopted by the testator, Matter of Will of Bernatowicz, supra (as- 
sisted signature not rendered invalid where request for assistance came 
from testator’s counsel rather than testator). 
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The order for the steps of execution, as set forth in EPTL 3-2.1(a), 
need not be followed “so long as all of the requisite formalities are 
observed during a period of time in which, satisfactorily to the sur- 
rogate, the ceremony or ceremonies of execution and attestation 
continue”, EPTL 3-2.1(b), and so long as the formalities are completed 
within a period of thirty days, EPTL 3-2.1(c). The wording of subdivi- 
sion (b) appears to make the timeliness of completion of execution an is- 
sue of law for the surrogate; see Matter of Alden’s Will, 52 AD2d 1051, 
384 NYS2d 287 (4th Dept 1976). Although Jackson v Jackson, 39 NY 
153 (1868), held that the testator must have signed prior to the wit- 
nesses, see also Matter of Purdy’s Will, 46 App Div 33, 61 NYS 430 (1st 
Dept 1899), Jackson was distinguished in Matter of Jones’ Estate, 157 
Misc 847, 285 NYS 894 (Sur 1936); Matter of Case’s Will, 126 Misc 704, 
214 NYS 678 (Sur 1926); Matter of Barry’s Estate, 119 Misc 102, 194 
NYS 895 (Sur 1922), and Matter of Haber’s Will, 118 Misc 179, 192 
NYS 616 (Sur 1922), each of which upheld a will that the testator signed 
after one or both of the witnesses. 


Piecemeal execution and attestation will satisfy the statute, 
provided the testator a) makes a sufficient acknowledgment of his or 
her signature to each witness, b) declares the testamentary character of 
the instrument, and c) requests that the witness act as such, EPTL 
3-2.1(b); Matter of Roe’s Will, 82 Misc 565, 143 NYS 999 (Sur 1918). 
When the testator signs out of the presence of one or both witnesses, 
the following should be inserted after the second paragraph of the pat- 
tern charge: 


PJI 7:45.1 


It is not necessary that the testator sign the 
will in the presence of both witnesses. There may 
even be a period of time between the testator’s 
signing and (his, her) acknowledgment of (his, her) 
signature to the (other witness, witnesses). The 
statutory requirements are satisfied if (he, she) 
signs (out of the presence of both witnesses pro- 
vided (he, she) subsequently acknowledges to each 
of them), (in the presence of one witness provided 
(he, she) subsequently acknowledges to the other) 
that the signature on the will is (his, hers). There 
must, however, be at least two attesting witnesses; 
the testator must either sign in their presence or 
acknowledge to them that the signature on the will 
is (his, hers); (he, she) must make known to them 
that the instrument being executed is (his, her) 
will and (he, she) must request each to sign as an 
attesting witness. 


Supervision of execution by a lawyer or by another person fully 
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conversant with the requirements of the statute furnishes ground for an 
inference that the will was properly executed, Matter of Kindberg’s 
Will, 207 NY 220, 100 NE 789 (1912); Matter of Cottrell’s Will, 95 NY 
329 (1884); Matter of Estate of Murtlow, 258 AD2d 686, 685 NYS2d 323 
(3d Dept 1999); Matter of Will of Coniglio, 242 AD2d 901, 663 NYS2d 
456 (4th Dept 1997); Matter of Esberg, 215 AD2d 655, 627 NYS2d 716 
(2d Dept 1995); Matter of Hedges, 100 AD2d 586, 473 NYS2d 529 (2d 
Dept 1984); see Matter of Estate of Buchting, 111 AD3d 1114, 975 
NYS2d 794 (3d Dept 2013); Matter of Estate of Grancaric, 68 AD3d 
1279, 890 NYS2d 685 (3d Dept 2009); Matter of Estate of Ziele, 242 
AD2d 576, 662 NYS2d 530 (2d Dept 1997). The fact that the attorney 
did not remember the execution the will does not defeat the inference 
where he was able to identify his notary stamp and signature and there 
was other evidence tending to establish that he supervised the execu- 
tion of the will, Matter of Rosen, 291 AD2d 562, 737 NYS2d 656 (2d 
Dept 2002). A similar inference may be drawn when the testator was an 
attorney or a person acquainted with the statutory formalities, see 
Matter of Nelson’s Will, 141 NY 152, 36 NE 3 (1894); Matter of Cot- 
trell’s Will, supra. Knowledge of the formalities by a non-lawyer testa- 
tor or a non-lawyer who supervises execution must be proved, but may 
be shown by evidence that the testator or person supervising execution 
had attended to the execution of other wills, Matter of Cottrell’s Will, 
supra (testator); Willis v Mott, 36 NY 486 (1867); Orser v Orser, 24 NY 
51 (1861); Mock v Kaufman, 84 App Div 65, 82 NYS 310 (4th Dept 
1903); Matter of Carey’s Will, 24 App Div 531, 49 NYS 32 (4th Dept 
1897); Matter of Rounds’ Estate, 252 App Div 10, 297 NYS 2638 (4th 
Dept 1937), affd, 277 NY 622, 14 NE2d 192 (1938), or through the use 
of a form book had become acquainted with the requirements, Coffin v 
Coffin, 23 NY 9 (1861); Matter of Raymond’s Will, 167 App Div 893, 151 
NYS 648 (1st Dept 1915); Matter of Morley’s Will, 140 App Div 8238, 125 
NYS 886 (3d Dept 1910). Relevant also are (1) whether the will itself, 
Overheiser v Lackey, 207 NY 229, 100 NE 738 (1913); Woolley v 
Woolley, 95 NY 231 (1884), or the procedure followed in execution, 
Matter of Rogers’ Will, 52 Misc 412, 103 NYS 423 (Sur 1907), evidences 
confusion or lack of knowledge of the formalities, and (2) the extent of 
the witness’ education, Orser v Orser, supra; Matter of Kenney’s Will, 
179 App Div 258, 166 NYS 478 (2d Dept 1917); Matter of Neary’s Will, 
61 Misc 557, 115 NYS 971 (Sur 1908). 


Supervision by an attorney may be inferred from the fact that he or 
she acted as a subscribing witness, Matter of Brissell’s Will, 16 App Div 
137, 45 NYS 122 (2d Dept 1897); Walsh v Walsh, 4 Redf Surr 165 (NY 
Sur 1879), but the fact that the supervising attorney does not act as an 
attesting witness should not lessen the inference of due execution aris- 
ing from his or her supervision. Apparently, however, the inference of 
due execution does not arise when the supervising attorney is a 
substantial beneficiary under the will, Matter of Kindberg’s Will, 207 
NY 220, 100 NE 789 (1912). Knowledge of the procedural formalities on 
the part of an attorney will be assumed, Matter of Corcoran’s Will, 145 
App Div 129, 129 NYS 165 (4th Dept 1911); Matter of Fitzgerald’s Will, 
33 Misc 325, 68 NYS 632 (Sur 1900); see Matter of Caffrey’s Will, 95 
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Misc 466, 159 NYS 99 (Sur 1916), affd, 174 App Div 398, 161 NYS 277 
(1st Dept 1916), affd, 221 NY 486, 116 NE 1088 (1917), unless there is 
evidence tending to show that he or she was unfamiliar with the require- 
ments or careless in carrying them out, Matter of Hermann’s Will, 87 
Misc 476, 150 NYS 118 (Sur 1914); see Matter of Buttonow, 49 Misc2d 
445, 267 NYS2d 740 (Sup 1966); Matter of Andrews’ Will, 195 Misc 421, 
88 NYS2d 32 (Sur 1949). 


The inference arising from supervision by an attorney or other 
person familiar with the formalities has been variously described as a 
“strong presumption,” Matter of Cottrell’s Will, 95 NY 329 (1884); Matter 
of Brown’s Estate, 143 Misc 688, 257 NYS 864 (Sur 1932); Matter of 
Whitmarsh’s Estate, 133 Misc 858, 234 NYS 505 (Sur 1929); Matter of 
Rothstein’s Will, 112 NYS2d 716 (Sur 1952), a “presumption of fact,” 
Matter of Kindberg’s Will, 207 NY 220, 100 NE 789 (1912); Matter of 
Spooner’s Will, 89 Misc 30, 152 NYS 537 (Sur 1915), a “presumption of 
regularity,” Matter of Estate of Leach, 3 AD3d 763, 772 NYS2d 100 (3d 
Dept 2004); Matter of Estate of Philbrook, 185 AD2d 550, 586 NYS2d 
394 (3d Dept 1992), a “presumption,” Matter of Rosen, 291 AD2d 562, 
737 NYS2d 656 (2d Dept 2002); Matter of Bustanoby, 262 AD2d 407, 
691 NYS2d 179 (2d Dept 1999); Matter of Estate of Pilon, 9 AD3d 771, 
780 NYS2d 810 (3d Dept 2004), and a “slight presumption,” Matter of 
Carpenter’s Will, 145 NYS 365 (Sur 1913). The confusion resulting from 
indiscriminate use of the words “presumption” and “inference” has been 
the subject of comment by the Court of Appeals, George Foltis, Inc. v 
New York, 287 NY 108, 121, 38 NE2d 455 (1941). Moreover, the term 
“presumption of fact” is synonymous with “inference,” Justice v Lang, 
52 NY 323 (1873); Prince, Richardson, Evidence (Farrell 11th Ed) § 3- 
102. Matter of Kindberg’s Will, supra, upheld a charge phrased in terms 
of inference and the denial of a charge using the words “strong 
presumption.” When the facts of a particular case warrant instruction 
concerning the effect of supervision, it should, therefore, be phrased in 
terms of “inference.” In such a case, the following should be inserted af- 
ter the second sentence of the third paragraph of the pattern charge: 


PJI 7:45.2 


There is evidence in this case that execution of 
the will was supervised by GH and that GH (was a 
lawyer, had previously drawn and supervised the 
execution of other wills and was familiar with the 
statutory requirements). If you find that to be the 
fact, you may infer that AB’s will was executed in 
compliance with the statutory requirements, un- 
less taking into consideration all of the evidence 
in the case you conclude that it was not. 


The above charge assumes that there is no evidence that the at- 
torney was unfamiliar with the requirements of execution. If there is 
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such evidence the charge must be modified. It should also be modified in 
a case in which the testator was a lawyer or was knowledgeable about 
the statutory requirements for due execution. 


The burden of proving due execution is upon the proponent, Matter 
of Martin, 98 NY 193 (1885); Matter of Estate of Pirozzi, 238 AD2d 833, 
657 NYS2d 112 (3d Dept 1997); Matter of Watson’s Will, 37 AD2d 897, 
325 NYS2d 347 (3d Dept 1971); Matter of Sigl’s Will, 22 Misc2d 977, 
196 NYS2d 911 (Sur 1960), aff'd, 11 AD2d 1049, 208 NYS2d 4388 (2d 
Dept 1960); Fisch, New York Evidence (2d ed) 618, § 1095. Once the 
proponent has established the “factum of the will”, it will be admitted to 
probate unless the contestant comes forward with proof of irregularity, 
Matter of Sigl’s Will, supra; Matter of Sperb’s Will, 71 Misc 378, 130 
NYS 122 (Sur 1911). The party challenging the will must offer positive 
proof that the formal requirements of execution were not met, Matter of 
Estate of Buchting, 111 AD3d 1114, 975 NYS2d 794 (8d Dept 2018). 
This does not, however, mean that the burden of proof, as distinct from 
the burden of going forward with the evidence, ever shifts, Matter of 
Sigl’s Will, supra; Matter of Estate of Mooney, 22 Misc3d 1138(A), 880 
NYS2d 874 (Sur 2009); Matter of Sperb’s Will, supra. Thus, the burden 
is on the proponent to establish the genuineness of testator’s signature 
when a forgery is claimed, see Matter of Estate of Sylvestri, 44 NY2d 
260, 405 NYS2d 424, 376 NE2d 897 (1978); Matter of Balding’s Will, 
283 App Div 835, 128 NYS2d 601 (3d Dept 1954); Matter of Burtis, 107 
App Div 51, 94 NYS 961 (4th Dept 1905). However, where the proponent 
demonstrates proper execution, as where the execution was supervised 
by an attorney-drafter, the objectant must do more than simply allege 
that the signature is forged, Matter of Herman, 289 AD2d 239, 734 
NYS2d 194 (2d Dept 2001), or point to the expedited manner in which 
the will was drafted along with a discrepancy in the attorney’s recollec- 
tion of meetings prior to the will execution in order to defeat the 
proponent’s motion for summary judgment, Matter of Estate of Seelig, 
302 AD2d 721, 756 NYS2d 305 (3d Dept 2003). 


When there is an attestation clause, evidence of the signatures of 
the testator and the witnesses makes out a prima facie case of due exe- 
cution, Matter of Katz’ Will, 277 NY 470, 14 NE2d 797 (1938); Matter of 
Sizer’s Will, 129 App Div 7, 118 NYS 210 (2d Dept 1908), affd, 195 NY 
528, 88 NE 1132 (1909); see Matter of Estate of Pilon, 9 AD3d 771, 780 
NYS2d 810 (3d Dept 2004); Matter of Estate of Leach, 3 AD3d 763, 772 
NYS2d 100 (3d Dept 2004); Matter of Clapper, 279 AD2d 730, 718 
NYS2d 468 (3d Dept 2001). Although summary judgment in contested 
probate proceedings is rare, it should not be withheld where petitioner 
makes out a prima facie case for probate and respondent fails to raise a 
material issue of fact with respect to due execution, Matter of Estate of 
Leach, supra; Matter of Estate of Parravani, 211 AD2d 965, 621 NYS2d 
714 (3d Dept 1995); see Matter of Tully, 227 AD2d 288, 642 NYS2d 878 
(1st Dept 1996). The fact that the subscribing witness’ recollection fails 
will not defeat probate if the attesting clause and the surrounding cir- 
cumstances satisfactorily establish execution of the will, Matter of 
Estate of Collins, 60 NY2d 466, 470 NYS2d 338, 458 NE2d 797 (1983); 
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Matter of Hunt’s Will, 110 NY 278, 18 NE 106 (1888); Matter of Pepoon’s 
Will, 91 NY 255 (1883); Rugg v Rugg, 83 NY 592 (1881); Matter of 
Estate of Ziele, 242 AD2d 576, 662 NYS2d 530 (2d Dept 1997) (one 
other attesting witness examined); see Matter of Estate of Shapiro, 65 
AD3d 790, 883 NYS2d 817 (38d Dept 2009); Estate of Ruso, 212 AD2d 
846, 622 NYS2d 1387 (38d Dept 1995); see also Matter of Estate of Bucht- 
ing, 111 AD3d 1114, 975 NYS2d 794 (3d Dept 2013) (that both attesting 
witnesses invoked privilege against self-incrimination not fatal to 
admission of will to probate; witnesses’ invocation of privilege akin to 
failure to recall events surrounding will’s execution, and appropriate in- 
quiry is whether there is sufficient other evidence to establish prima 
facie case of due execution); Matter of Estate of Hutchinson, 13 AD3d 
704, 785 NYS2d 590 (3d Dept 2004) (submission of conflicting affidavits 
followed by refusal to testify treated as equivalent of witness who has 
forgotten the occurrence). Thus, the presumption of proper execution is 
not overcome by the mere failure of attesting witnesses to recall the will 
execution, Matter of James, 17 AD3d 366, 792 NYS2d 601 (2d Dept 
2005); Matter of Estate of Leach, supra; Matter of Finocchio, 270 AD2d 
418, 704 NYS2d 634 (2d Dept 2000), so long as there are other facts suf- 
ficient to prove the will, Matter of Estate of Collins, supra; Matter of 
Estate of Buchting, supra. What constitutes sufficient other facts is sui 
generis and a wide range of evidence may be considered, Matter of 
Estate of Hutchinson, supra. Nor is the presumption overcome by the 
mere failure of the attesting witnesses to testify to any specific discus- 
sions between decedent and the witnesses during the execution 
ceremony, Matter of Estate of Pilon, supra. 


A will may be revoked by a subsequent will or other writing, but 
only where the revoking instrument is executed with the formalities 
prescribed for the execution and attestation of a will, Matter of Estate 
of Lewis, 25 NY3d 456, 18 NYS3d 323, 34 NE38d 833 (2015) (citing 
EPTL § 3-4.1[1][a][1][B]); Matter of Coffed’s Estate, 46 NY2d 514, 414 
NYS2d 893, 387 NE2d 1209 (1979). A will may also be revoked by the 
testator’s act of destroying it with revocatory intent, Matter of Estate of 
Lewis, supra (citing EPTL § 3-4.1[a][2][A[1]); Matter of Estate of Lewis, 
158 AD3d 1247, 71 NYS38d 786 (4th Dept 2018) (on remand). Such an 
act is effective as a revocation even if there are outstanding will 
duplicates, Matter of Estate of Lewis, supra; Crossman v Crossman, 95 
NY 145 (1884). A will “duplicate” is not a mere copy of the original will; 
rather it is an original document that was individually executed and 
intended as a fully functional instrument, see Matter of Estate of Lewis, 
supra. 


If a will that is shown to have once existed and to have been in the 
testator’s possession cannot be found after the testator’s death despite a 
thorough search, a strong presumption arises that the testator destroyed 
the will with the intention of revoking it, Matter of Estate of Lewis, 25 
NY3d 456, 13 NYS3d 323, 34 NE38d 833 (2015); Matter of Fox’s Will, 9 
NY2d 400, 214 NYS2d 405, 174 NE2d 499 (1961); Matter of Staiger’s 
Will, 243 NY 468, 154 NE 312 (1926); Collyer v Collyer, 110 NY 481, 18 
NE 110 (1888); Matter of Estate of DiSiena, 103 AD3d 1077, 963 NYS2d 
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411 (38d Dept 2013); Matter of Winters, 84 AD3d 1388, 923 NYS2d 730 
(2d Dept 2011). The party seeking to probate a draft of a lost will has 
the burden of rebutting this presumption by showing that the will was 
not revoked during the testator’s lifetime, Matter of Fox’s Will, supra; 
Matter of Estate v DiSiena, supra; Matter of Winters, supra; Matter of 
Estate of Philbrook, 185 AD2d 550, 586 NYS2d 394 (3d Dept 1992). 
Once raised, this presumption must be rebutted as a condition of 
probate, Matter of Lewis, supra; Matter of Fox’s Will, supra; Matter of 
Staiger’s Will, supra. Mere speculation or suspicion is not sufficient, 
Matter of Estate of DiSiena, supra. Moreover, the proof offered on behalf 
of the proponent may not include the declarations of the decedent un- 
less they were made in connection with some act under circumstances 
as to become part of the res gestae, Matter of Bonner’s Will, 17 NY2d 9, 
266 NYS2d 971, 214 NE2d 154 (1966); Matter of Estate of DiSiena, 
supra. 


One method of rebutting the presumption of revocation is by adduc- 
ing facts and circumstances that show that the will was fraudulently 
destroyed during the testator’s lifetime, Matter of Evans, 264 AD2d 
482, 694 NYS2d 453 (2d Dept 1999). Mere speculation that such fraud 
occurred is not sufficient to overcome the presumption, Matter of 
Winters, 84 AD3d 1388, 923 NYS2d 730 (2d Dept 2011). Once the 
presumption of revocation has been rebutted, the contents of a lost or 
destroyed will may be admitted to probate if it is established that the 
will has not been revoked, execution of the will is proved in the manner 
required for the probate of an existing will, and all of the provisions of 
the will are clearly and distinctly proved by each of at least two credible 
witnesses or by a copy or draft of the will proved to be true and complete, 
SCPA 1407; see Matter of Estate of Philbrook, 185 AD2d 550, 586 
NYS2d 394 (3d Dept 1992). 


As to the presumption of revocation arising from the fact that a will 
that had been in the testator’s custody is found mutilated in some man- 
ner provided by EPTL § 3-4.1 (“burning, tearing, cutting, cancellation, 
obliteration or other mutilation or destruction”), see Matter of Bonner’s 
Will, 17 NY2d 9, 266 NYS2d 971, 214 NE2d 154 (1966); Matter of 
Lavigne’s Will, 76 AD2d 975, 428 NYS2d 762 (3d Dept 1980), aff'd, 52 
NY2d 1008, 438 NYS2d 294, 420 NE2d 92 (1981); Matter of Estate of 
Muller, 204 AD2d 551, 611 NYS2d 311 (2d Dept 1994); Matter of Seidel’s 
Estate, 65 AD2d 649, 409 NYS2d 560 (3d Dept 1978). As to the presump- 
tion that the testator revoked a lost will by destroying it, see Collyer v 
Collyer, 110 NY 481, 18 NE 110 (1888); Matter of Evans, 264 AD2d 482, 
694 NYS2d 453 (2d Dept 1999); Matter of Estate of Passuello, 169 AD2d 
1007, 565 NYS2d 281 (3d Dept 1991); Matter of Estate of Gray, 143 
AD2d 751, 533 NYS2d 459 (2d Dept 1988). As to presumptions gener- 
ally, see PJI 1:63. 


A devise in a valid will may fail through “ademption,” where the 
specific devised property has been given away, lost or destroyed during 
the testator’s lifetime, Matter of Wright’s Will, 7 NY2d 365, 197 NYS2d 
711, 165 NE2d 561 (1960); Matter of Braunstein, 125 AD3d 1267, 4 
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NYS8d 663 (8d Dept 2015); see EPTL § 3-4.3. Where the conveyance of 
the property or other act by the testator alters but does not wholly 
divest the testator, the devise is not revoked; instead, the estate in the 
property that remained to the testator passes to the beneficiaries pursu- 
ant to the disposition in the will, EPTL § 3-4.3; see Matter of Braunstein, 
supra. It is only when the conveyance or other act of the testator is 
wholly inconsistent with the previous testamentary disposition that the 
disposition is deemed to have been revoked, EPTL § 3-4.3. Such “ademp- 
tion” is not lightly found, and the ademption statute is strictly 
construed, since it permits a testator to nullify a disposition without the 
formalities ordinarily required to revoke a will, Matter of Braunstein, 
supra; see EPTL § 3-4.3(1). An ademption was found where the decedent 
deeded previously devised parcels of land to a limited partnership in 
which he had an interest, Matter of Braunstein, supra. As a limited 
partner, the decedent had no interest in the specific property owned by 
the limited partnership and, thus, the conveyance of the devised parcels 
during the decedent’s lifetime totally divested the estate of those parcels, 
id. 

With respect to choice of law on the issue of due execution, see 


EPTL § 3-5.1(c); see also Matter of Estate of Brower, 4 AD3d 586, 772 
NYS2d 112 (38d Dept 2004). 
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C. TESTAMENTARY CAPACITY 


1. In GENERAL 


PJI 7:48. Will Contests—Testamentary Capacity—In 
General 


Under our law a person of sound mind and 
memory is said to possess testamentary capacity 
and may dispose of (his, her) property by will. The 
question you must decide is whether the testator 
possessed these mental qualities at the time (he, 
she) executed this will. The law does not define 
any particular grade of mental ability necessary to 
qualify a person to make a will. Wills are made by 
all types of people, in every stage of life and condi- 
tion of health; by persons of weak intellect and by 
those of great ability. The fact that a person is old, 
or uneducated, or sick, or lacking in business ex- 
perience, does not prevent him or her from mak- 
ing a valid will. Testamentary capacity, therefore, 
must be judged by all the circumstances of the 
case, taking into consideration the particular 
testator and the particular will involved. 


The “sound mind and memory” that the law 
requires is not a mind without fault and memory 
without flaw. What is essential is that the testator 
have sufficient capacity to understand the scope 
and meaning of the provisions of (his, her) will, 
the nature, extent and condition of (his, her) prop- 
erty, and (his, her) relation to the persons who 
ordinarily would be the natural objects of (his, her) 
bounty. (He, she) must possess sufficient memory 
to recall these matters, without prompting, and to 
hold them in (his, her) mind long enough to ap- 
preciate at least their obvious relations to each 
other, and be able to form a considered judgment 
in light of them. 


Now let us consider each of these elements in 
some detail. First: (he, she) must understand that 
(he, she) is making a will, and the disposition made 
of (his, her) property under the terms of the will. 
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(He, She) need not have a lawyer’s understanding 
of the will and the legal terms used in it; however, 
(he, she) must understand the plan and effect of 
the will. If (he, she) lacks the clearness of mind to 
understand the nature and contents of (his, her) 
will, (he, she) does not possess the capacity to 
make a will. 


Second: the testator must be aware of the 
nature, extent and condition of (his, her) property. 
This does not mean that (he, she) must be able to 
state from memory every item that (he, she) owns 
and its precise value at that moment. Neverthe- 
less, (he, she) must have the ability to call to mind, 
in a general way, (his, her) real and personal 
property. 


Third: the testator must be able to recall the 
persons who ordinarily would be the natural 
objects of (his, her) bounty, such as relatives, de- 
pendents, and the people with whom (he, she) has 
been associated, and their relationship to or as- 
sociation or connection with (him, her). There is 
no requirement that (he, she) include or even men- 
tion such persons in (his, her) will. All that is nec- 
essary is that the testator be able to recall these 
persons, and their relationship to or association or 
connection with (him, her), when disposing of (his, 
her) property in (his, her) will. 


Applying the foregoing elements, you are to 
decide whether AB was of sound mind and mem- 
ory at the time the will in question was executed. 
Evidence bearing upon AB’s condition before or 
after execution of the will is important in that de- 
cision only as it bears on the state of AB’s mind 
and memory at the moment the will was executed. 


The question you must answer is: “At the time 
of the execution of the propounded will, was AB of 
sound mind and memory?” The proponent has the 
burden of proof on that question. If the credible 
evidence satisfies you by a fair preponderance that 
AB was of sound mind and memory when the 
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propounded will was executed, then your answer 
to the question must be “Yes.” If, however, you are 
not so satisfied, or if the evidence weighs so evenly 
that you are unable to say that there is a prepon- 
derance on either side, you must answer the ques- 
tion “No.” 


Comment 


The pattern charge covers the basic elements of testamentary 
capacity. When there is evidence of a specific defect, the appropriate ad- 
ditional charge should be inserted before the last paragraph of the pat- 
tern charge: as to insane delusion, PJI 7:49; as to lucid interval of a 
person proved deranged, PJI 7:50; as to old age, PJI 7:51; as to intoxica- 
tion, PJI 7:52; as to disease or weakness, PJI 7:53. 


The pattern charge is based on EPTL 3-1.1; Matter of Delmar’s 
Will, 243 NY 7, 152 NE 448 (1926); Matter of Heaton’s Will, 224 NY 22, 
120 NE 83 (1918); Matter of Snelling’s Will, 1836 NY 515, 32 NE 1006 
(1893); Delafield v Parish, 25 NY 9 (1862); Matter of Cottone, 49 AD2d 
940, 374 NYS2d 45 (2d Dept 1975), aff'd, 40 NY2d 1007, 391 NYS2d 
411, 359 NE2d 1001 (1976); Matter of Morrison’s Will, 270 App Div 552, 
60 NYS2d 546 (1st Dept 1946), affd, 296 NY 652, 69 NE2d 814 (1946); 
Matter of Fahrenbach’s Will, 261 App Div 48, 25 NYS2d 208 (3d Dept 
1941), affd, 285 NY 763, 34 NE2d 911 (1941); Matter of Roberts’ Will, 
246 App Div 87, 283 NYS 50 (4th Dept 1935); Matter of Amend, 200 
App Div 346, 193 NYS 211 (2d Dept 1922), affd, 235 NY 508, 139 NE 
713 (1923); Matter of Estate of McCloskey, 307 AD2d 737, 763 NYS2d 
187 (4th Dept 2003); Matter of Hedges, 100 AD2d 586, 473 NYS2d 529 
(2d Dept 1984); Matter of Bush, 85 AD2d 887, 446 NYS2d 759 (4th Dept 
1981); Matter of Wolfs Will, 196 App Div 722, 188 NYS 4388 (4th Dept 
1921); Matter of Lefferts’ Will, 29 Misc2d 594, 218 NYS2d 845 (Sur 
1961), affd, 16 AD2d 939, 230 NYS2d 673 (2d Dept 1962); Matter of 
Carver’s Will, 3 Misc 567, 23 NYS 753 (Sur 1893), affd, 28 NYS 1126 
(Sup 1894); Matter of Horton’s Will, 26 Misc2d 843, 203 NYS2d 978 
(Sur 1960), affd, 13 AD2d 506, 214 NYS2d 653 (2d Dept 1961); see 
Estate of Kumstar, 66 NY2d 691, 496 NYS2d 414, 487 NE2d 271 (1985). 
Generally as to testamentary capacity, see 2 Warren’s Heaton, 
Surrogates’ Courts (6th ed) § 42.06; New York Practice Guide, Probate 
and Estate Administration § 3.01. 


The definition of “sound mind and memory” set forth in the second 
paragraph of the charge is expanded upon in the succeeding paragraphs 
to enable the jury better to grasp the qualities of mind and memory 
that the law requires. The first sentence of the paragraph is intended to 
dispel the notion that an excellent memory or a high degree of intel- 
ligence is required. Excellent memory is not a requisite. One need not 


have a perfect mind or memory to make a will, Matter of Horton’s Will, 
26 Misc2d 843, 203 NYS2d 978 (Sur 1960), affd, 13 AD2d 506, 214 
NYS2d 653 (2d Dept 1961); see Matter of Heaton’s Will, 224 NY 22, 120 
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NE 88 (1918). It need only be established that at the time he executed 
the will, the decedent was of sound mind and memory, was aware of the 
nature and extent of his property, and knew the persons who were the 
natural objects of his bounty, Matter of Estate of Vosilla, 121 AD3d 
1489, 996 NYS2d 741 (3d Dept 2014); Matter of Estate of Colverd, 52 
AD3d 971, 860 NYS2d 254 (3d Dept 2008). Thus, a poor or defective 
memory will not necessarily result in a denial of probate, Matter of 
Merriam’s Will, 16 NYS 738 (Gen Term 1891), aff'd, 186 NY 58, 32 NE 
621 (1892); Matter of Soule’s Will, 3 NYS 259 (Sur 1888), affd, 11 NYS 
949 (Sup 1890), affd, 126 NY 640, 27 NE 852 (1891). 


Moreover, the courts early rejected the notion that a “high” or “the 
highest” degree of intelligence was essential, Matter of Carpenter’s Will, 
145 NYS 365 (Sur 1913), and held that “not a very high degree of 
mentality is required to make a will,” Matter of Strong’s Will, 179 App 
Div 539, 547, 166 NYS 862 (3d Dept 1917); Matter of Whitmarsh’s 
Estate, 133 Misc 858, 234 NYS 505 (Sur 1929); Matter of Seymour’s 
Will, 76 Misc 371, 1386 NYS 942 (Sur 1912); see Matter of Fahrenbach’s 
Will, 261 App Div 48, 25 NYS2d 208 (8d Dept 1941), affd, 285 NY 763, 
34 NE2d 911 (1941). Indeed, cases discussing “idiocy” as a bar indicate 
that comparatively little intelligence is required for will making, see 
Delafield v Parish, 25 NY 9 (1862); Clarke v Sawyer, 2 NY 498 (1849); 
Newhouse v Godwin, 17 Barb 236 (NY Gen Term 1853). Because the 
opinion in Delafield v Parish, supra, includes the statement that the 
testator must “comprehend perfectly the condition of his property, his 
relations to the persons who were, or should, or might have been the 
objects of his bounty, and the scope and bearing of the provisions of his 
will”, requests to charge incorporating the word “perfectly” are 
sometimes received. Clearly, it is error to so charge, for the jury might 
infer that “comprehension without defect or lack of any kind” is 
required, which is not the law, Matter of Eno’s Will, 196 App Div 131, 
187 NYS 756 (1st Dept 1921); see Matter of Horton’s Will, 26 Misc2d 
843, 203 NYS2d 978 (Sur 1960), affd, 13 AD2d 506, 214 NYS2d 653 (2d 
Dept 1961). Other passages in Delafield v Parish, supra, stating that 
the testator must be able to perceive “at least . . . obvious relations 

. and be able to form some rational judgment” concerning his prop- 
erty and possible beneficiaries, make clear that “perfect” comprehension 
is not the standard adopted in that opinion. 


Less mental faculty is required to execute a will than any other 
legal instrument, Matter of Coddington’s Will, 281 App Div 148, 118 
NYS2d 525 (3d Dept 1952), aff'd, 307 NY 181, 120 NE2d 777 (1954); 
Matter of Seagrist’s Will, 1 App Div 615, 37 NYS 496 (1st Dept 1896), 
affd, 153 NY 682, 48 NE 1107 (1897); Matter of Safer’s Will, 19 AD2d 
725, 242 NYS2d 445 (2d Dept 1963) (prejudicial error to refuse to 
instruct jury that less mental faculty is required to execute will than 
other instruments); Matter of Whitmarsh’s Estate, 133 Misc 858, 234 
NYS 505 (Sur 1929); Matter of Moyer’s Will, 97 Misc 512, 163 NYS 296 
(Sur 1916); Matter of Sutherland’s Will, 28 Misc 424, 59 NYS 989 (Sur 
1899). The rule is predicated, at least in part, on the fact that a contract 
results from adversary negotiations whereas a will does not. It is, 
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however, an oversimplification because both nontestamentary instru- 
ments and wills vary widely in complexity and will be confusing to the 
jury unless they are also charged as to what capacity is required for ex- 
ecution of a deed or contract. The pattern charge, therefore, omits the 
rule, but upon request it should be charged in view of the Matter of 
Safer’s Will holding. When such a request is received, the pattern charge 
should be modified by adding after the first sentence of the second 
paragraph: Less mental capacity is required to execute a will than any 
other legal instrument. 


Capacity to understand the terms of the particular will is included 
in the pattern charge, notwithstanding the statement in Delafield v 
Parish, 25 NY 9 (1862), that: “. . . the question in every case is, had the 
testator, as compos mentis, capacity to make a will; not, had he capacity 
to make the will produced. If compos mentis, he can make any will, 
however complicated: if non compos mentis, he can make no will not the 
simplest”; see also Buchanan v Belsey, 65 App Div 58, 72 NYS 601 (1st 
Dept 1901); Matter of Carver’s Will, 3 Misc 567, 23 NYS 753 (Sur 1893), 
affd, 28 NYS 1126 (Sup 1894). In the first place, the quoted passage 
cannot be reconciled with the statement in the same case that the testa- 
tor must have comprehended the “scope and bearing” of the will’s provi- 
sions, or the holding of many later cases that the testator know the 
contents of the will and appreciate the disposition of property made by 
it, Horn v Pullman, 72 NY 269 (1878); Matter of Roberts’ Will, 246 App 
Div 87, 283 NYS 50 (4th Dept 1935); Matter of Cook’s Estate, 132 Misc 
171, 229 NYS 805 (Sur 1928), affd, 225 App Div 665, 231 NYS 722 (1st 
Dept 1928); Matter of De Castro’s Will, 32 Misc 193, 66 NYS 239 (Sur 
1900). Moreover, if taken literally, it would establish an objective stan- 
dard of capacity, whereas the cases are clear that capacity is to be 
determined on the facts and circumstances of each case, see Matter of 
Heaton’s Will, 224 NY 22, 120 NE 83 (1918); Matter of Snelling’s Will, 
136 NY 515, 32 NE 1006 (1893); Matter of Morrison’s Will, 270 App Div 
552, 60 NYS2d 546 (1st Dept 1946), affd, 296 NY 652, 69 NE2d 814 
(1946); Matter of Fahrenbach’s Will, 261 App Div 43, 25 NYS2d 208 (3d 
Dept 1941), affd, 285 NY 763, 34 NE2d 911 (1941). 


The conclusion that the Delafield quotation is not to be taken liter- 
ally is supported by Matter of Albarino’s Will, 16 NY2d 927, 264 NYS2d 
918, 212 NE2d 486 (1965) (affirming probate of a will in English, al- 
though testatrix spoke only Italian, there being evidence that it was 
translated into Italian for her by her attorney); Matter of Will of Holly, 
13 NY2d 746, 241 NYS2d 870, 191 NE2d 920 (1963) (affirming probate 
of will in English although testator customarily spoke Czechoslovakian, 
there being evidence that he understood English); Matter of Dix’s Will, 
13 NY2d 846, 242 NYS2d 489, 192 NE2d 270 (1963) (affirming denial of 
probate where the evidence established “that the decedent was too ill, 
physically and mentally, to know, realize or comprehend the contents of 
the complicated 15-page document which he signed”); Rollwagen v 
Rollwagen, 63 NY 504 (1876) (affirming denial of probate where testa- 
tor was unable to read, write or speak and thus could not indicate as- 
sent to its terms). 
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While a testator need not have precise knowledge of the size of the 
estate, the testator’s lack of awareness of or inability to keep track of 
the nature and extent of the estate requires denial of probate, Matter of 
Estate of Fish, 134 AD2d 44, 522 NYS2d 970 (3d Dept 1987) (citing 
PJI). Where the testator understood the nature and extent of her prop- 
erty and the natural objects of her bounty and was able to attend to her 
household and financial affairs, the fact that she suffered from some 
physical infirmities and depression does not defeat testamentary capa- 
city, Matter of Esberg, 215 AD2d 655, 627 NYS2d 716 (2d Dept 1995); 
see Matter of Chiurazzi, 296 AD2d 406, 744 NYS2d 507 (2d Dept 2002) 
(periods of confusion). Proof that the decedent suffered from old age and 
chronic, progressive senile dementia when the will was executed was 
not inconsistent with testamentary capacity, Matter of Estate of 
Murray, 49 AD3d 1003, 853 NYS2d 680 (3d Dept 2008). So long as the 
testator was acting rationally and intelligently at the time the contested 
will was prepared and executed, the will should be admitted to probate 
despite the testator’s occasional delusions, Matter of Elco, 153 AD2d 
860, 545 NYS2d 377 (2d Dept 1989); see Matter of Estate of Morris, 208 
AD2d 733, 617 NYS2d 513 (2d Dept 1994); Matter of Will of Buckten, 
178 AD2d 981, 578 NYS2d 754 (4th Dept 1991). 


Capacity to understand the legal effect of the language employed by 
the drafter is not required, Manion v Peoples Bank of Johnstown, 292 
NY 317, 55 NE2d 46 (1944); Matter of Devine’s Estate, 41 Misc2d 211, 
244 NYS2d 934 (Sur 1963). The attorney’s good faith mistake in carry- 
ing out the testator’s instruction is in effect the testator’s mistake, Mat- 
ter of Devine’s Estate, supra. However, the drafter’s mistake does not 
indicate incompetence of the deceased, Estate of Kumstar, 66 NY2d 
691, 496 NYS2d 414, 487 NE2d 271 (1985); see Matter of Estate of 
Williams, 13 AD3d 954, 787 NYS2d 444 (8d Dept 2004). 


The burden of proving the testator’s capacity and understanding is 
on the proponent, Estate of Kumstar, 66 NY2d 691, 496 NYS2d 414, 
487 NE2d 271 (1985); Matter of Will of Kaplan, 50 AD2d 429, 378 
NYS2d 105 (3d Dept 1976), aff'd, 41 NY2d 870, 393 NYS2d 993, 362 
NE2d 623 (1977); Matter of Watson’s Will, 37 AD2d 897, 325 NYS2d 
347 (3d Dept 1971); Matter of Stegner’s Will, 253 App Div 282, 2 NYS2d 
54 (2d Dept 1938); Matter of Barney’s Will, 185 App Div 782, 174 NYS 
242 (Ist Dept 1919); Matter of Gedney’s Will, 142 NYS 157 (Sur 1913); 
see Matter of Creekmore’s Estate, 1 NY2d 284, 152 NYS2d 449, 135 
NE2d 193 (1956). When the issue is raised, the proponent must also es- 
tablish that the will truly reflects the testator’s wishes, Matter of Dix’s 
Will, 138 NY2d 846, 242 NYS2d 489, 192 NE2d 270 (1963); Rollwagen v 
Rollwagen, 63 NY 504 (1876); see Matter of Creekmore’s Estate, supra. 


Sanity and testamentary capacity are distinct concepts, Matter of 
McCarthy’s Will, 269 App Div 145, 54 NYS2d 591 (1st Dept 1945), affd, 
296 NY 987, 73 NE2d 566 (1947), but both are presumed until the con- 
trary appears, Matter of McClear’s Will, 214 App Div 683, 213 NYS 66 
(4th Dept 1925), aff'd, 247 NY 544, 161 NE 175 (1928); Matter of Nealon, 
57 AD3d 1325, 870 NYS2d 578 (3d Dept 2008) (testamentary capacity); 
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Matter of Beneway’s Will, 272 App Div 463, 71 NYS2d 361 (3d Dept 
1947); see Matter of Smith’s Will, 180 App Div 669, 168 NYS 135 (2d 
Dept 1917); Matter of Langdon, 173 App Div 737, 160 NYS 3 (3d Dept 
1916). The presumption is not evidence, however, Matter of Smith’s 
Will, supra. 


The proponent makes a prima facie case with formal proof of 
execution. Although the burden of proof never shifts, see PJI 7:45, the 
contestant then has the burden of going forward with evidence indicat- 
ing lack of capacity and if the contestant fails to do so, probate may be 
directed, Matter of Nealon, 57 AD3d 1325, 870 NYS2d 578 (3d Dept 
2008); see Matter of Estate of Scaccia, 66 AD8d 1247, 891 NYS2d 484 
(3d Dept 2009). Few cases have considered what, if anything, the jury 
should be told about the presumption. Matter of McCarthy’s Will, 269 
App Div 145, 54 NYS2d 591 (1st Dept 1945), affd, 296 NY 987, 73 
NE2d 566 (1947), upheld a refusal to charge the jury that it “must 
consider the presumption of sanity in arriving at a verdict”, but ap- 
proved a charge that “the presumption is that a mind once sound 
continues, but the evidence may overcome that presumption and the 
burden of showing that soundness of mind exists is upon [the 
proponent].” For a discussion of evidentiary presumptions, see Prince, 
Richardson, Evidence (Farrell 11th ed) §§ 3-104—3-111. 


The pattern charge omits any statement that the presumption of 
sanity must be considered, nor does it tell the jury that there is a 
presumption of capacity which continues until overcome by evidence. 
Whether contestant’s evidence, if believed, tends to rebut the presump- 
tion of capacity is a matter of law for the court, Matter of Estate of Van 
Patten, 215 AD2d 947, 627 NYS2d 141 (3d Dept 1995) Gnsufficient evi- 
dence to go to jury where proponent established testator’s testamentary 
capacity and objectant’s evidence consisted only of opinion of expert who 
never examined testator); see Comment to PJI 1:63. Whether the con- 
testant’s evidence is to be believed is, of course, a question of fact for 
the jury, but unlike the case of the presumption of permission to oper- 
ate a motor vehicle (see Comment to PJI 1:63), the issue of sanity will 
seldom turn entirely on credibility; rather, it will turn on what infer- 
ences are to be drawn from the circumstantial evidence presented. 


Incompetency before or after the will was executed does not neces- 
sarily invalidate the will, Matter of Cook’s Will, 217 App Div 342, 217 
NYS 176 (3d Dept 1926), affd, 244 NY 63, 154 NE 823 (1926); Matter of 
Estate of Williams, 13 AD3d 954, 787 NYS2d 444 (3d Dept 2004); Matter 
of Hedges, 100 AD2d 586, 473 NYS2d 529 (2d Dept 1984); Matter of 
Hurley’s Will, 189 App Div 664, 179 NYS 11 (1st Dept 1919); Matter of 
Loehr, 187 App Div 957, 175 NYS 910 (2d Dept 1919); Matter of 
Barlow’s Will, 180 App Div 860, 168 NYS 131 (2d Dept 1917); Matter of 
Lawrence’s Will, 48 App Div 83, 62 NYS 673 (1st Dept 1900); Matter of 
Charap’s Will, 4 Misc2d 627, 140 NYS2d 92 (Sur 1955), aff'd, 286 App 
Div 1000, 145 NYS2d 311 (1st Dept 1955); Matter of Whitmarsh’s 
Estate, 133 Misc 858, 234 NYS 505 (Sur 1929). The issue is always 
what was testator’s condition at the time the will was executed and, 
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therefore, evidence of his or her condition before or after that moment is 
pertinent only as it bears on that question. Thus, a diagnosis of 
Alzheimer’s disease, dementia or age-related memory deficits is not nec- 
essarily inconsistent with testamentary capacity, Matter of Estate of 
Alibrandi, 104 AD3d 1175, 960 NYS2d 760 (4th Dept 2013). 


Under similar reasoning, the fact that the testator committed sui- 
cide furnishes no basis for inferring lack of capacity, Roche v Nason, 
185 NY 128, 77 NE 1007 (1906); Matter of Anderson’s Will, 3 Misc2d 
869, 149 NYS2d 109 (Sur 1956), even though the will was executed be- 
tween the time of the suicidal act and death, Matter of Holmberg’s Will, 
83 Misc 245, 145 NYS 846 (Sur 1913). A question of fact was presented 
where, within ten days after the execution of the will, decedent did not 
recognize his son and where one of the attesting witnesses retracted her 
opinion that decedent was competent at the time of execution, Matter of 
Estate of Brower, 4 AD3d 586, 772 NYS2d 112 (8d Dept 2004). “Odd,” 
“strange” and “eccentric” behavior, occurring many years before execu- 
tion of the will, is insufficient to create a factual question as to lack of 
testamentary capacity, Matter of Bush, 85 AD2d 887, 446 NYS2d 759 
(4th Dept 1981); see Matter of Herman, 289 AD2d 239, 734 NYS2d 194 
(2d Dept 2001). The fact that decedent is diagnosed with progressive de- 
mentia does not, in itself, create a triable issue of fact as to mental 
capacity, Matter of Nealon, 57 AD3d 1325, 870 NYS2d 578 (3d Dept 
2008); Matter of Estate of Friedman, 26 AD3d 723, 809 NYS2d 667 (3d 
Dept 2006). Note, however, that once prior incompetence has been 
shown, there is a presumption that it continues, see Comment to PJI 
7:50. 


Opinion evidence concerning decedent’s competence may, of course, 
be presented by experts. However, speculative expert testimony of a 
non-treating physician should not be entitled to any weight, Matter of 
Tracy, 221 AD2d 648, 634 NYS2d 198 (2d Dept 1995); Matter of Estate 
of Swain, 125 AD2d 574, 509 NYS2d 643 (2d Dept 1986). Moreover, 
where there is direct evidence that the decedent possessed the 
understanding to make a testamentary disposition, medical evidence 
has relatively minor importance, Matter of Estate of Makitra, 101 AD3d 
1579, 956 NYS2d 780 (4th Dept 2012). Attesting witnesses, though 
laypersons, may give opinion evidence concerning the soundness of 
decedent’s mind, the theory being that this is the very purpose for 
which they were selected by the testator, Holcomb v Holcomb, 95 NY 
316 (1884); see Annot: 17 ALR3d 503 (laying foundation for opinion of 
attesting witness). A self-executing affidavit creates a presumption of 
testamentary capacity, Matter of Estate of Vosilla, 121 AD3d 1489, 996 
NYS2d 741 (3d Dept 2014); Matter of Estate of Johnson, 6 AD3d 859, 
775 NYS2d 107 (3d Dept 2004); Matter of Estate of Leach, 3 AD3d 768, 
772 NYS2d 100 (8d Dept 2004); see Matter of Estate of Williams, 13 
AD3d 954, 787 NYS2d 444 (3d Dept 2004). However, other lay wit- 
nesses may testify only concerning whether decedent’s actions 
impressed them as rational, not whether in their opinion decedent was 
rational, Matter of Ross, 87 NY 514 (1882); Clapp v Fullerton, 34 NY 
190 (1866); Dewitt v Barly, 17 NY 340 (1858); Weinberg v Weinberg, 
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255 App Div 366, 8 NYS2d 341 (4th Dept 1938). Concerning the weight 
to be given expert opinion evidence, see PJI 7:41. The weight to be 
given opinions of lay attesting witnesses depends largely on the length 
and intimacy of the witness’ acquaintance with the testator, the intel- 
ligence of the witness and whether the facts the witness testifies to 
justify the conclusion he or she draws, Matter of Eno’s Will, 196 App 
Div 131, 187 NYS 756 (1st Dept 1921). Thus, summary judgment in 
favor of testamentary capacity was granted when opinion evidence 
based solely on medical records was contradicted by affidavits and 
testimony of those who interacted with the testator at and before execu- 
tion of the will, Matter of Estate of Van Patten, 215 AD2d 947, 627 
NYS2d 141 (8d Dept 1995); see Matter of Estate of Buchanan, 245 
AD2d 642, 665 NYS2d 980 (38d Dept 1997). On a motion for summary 
judgment regarding the issue of testamentary capacity, the court itself 
may probe the decedent’s medical records for indicia of mental infir- 
mity, see Matter of Estate of Leach, 3 AD3d 763, 772 NYS2d 100 (3d 
Dept 2004); Matter of Spangenberg, 248 AD2d 5438, 670 NYS2d 48 (2d 
Dept 1998); see also Matter of Estate of Johnson, 6 AD3d 859, 775 
NYS2d 107 (8d Dept 2004); Matter of Estate of Brower, 4 AD3d 586, 
772 NYS2d 112 (3d Dept 2004). 


A verdict on the issue of testamentary capacity should not be 
directed when the evidence, though undisputed, reasonably permits 
conflicting inferences, Matter of Delmar’s Will, 243 NY 7, 152 NE 448 
(1926); Matter of Morrison’s Will, 270 App Div 552, 60 NYS2d 546 (1st 
Dept 1946), aff'd, 296 NY 652, 69 NE2d 814 (1946); see Matter of Tokarz, 
199 AD2d 400, 605 NYS2d 365 (2d Dept 1993) (error to set aside jury 
verdict where there is conflicting evidence or the possibility of drawing 
conflicting inferences from undisputed evidence); Matter of Estate of 
Fish, 1384 AD2d 44, 522 NYS2d 970 (38d Dept 1987); Matter of Case, 214 
NY 199, 108 NE 408 (1915), or, as it has been otherwise stated, when 
reasonable persons might draw different inferences from the evidence, 
Matter of Strong’s Will, 179 App Div 539, 166 NYS 862 (3d Dept 1917). 
Of course, a verdict should not be directed when there is a conflict in 
the evidence, Matter of Krimer’s Will, 13 NY2d 739, 241 NYS2d 866, 
191 NE2d 917 (1963). However, when the evidence of lack of capacity is 
too trifling reasonably to satisfy a jury, a verdict should be directed and 
a decree entered admitting the will to probate, Matter of Villani’s Will, 
28 AD2d 76, 281 NYS2d 1019 (1st Dept 1967); see Matter of Estate of 
Fairbairn, 9 AD3d 579, 780 NYS2d 40 (3d Dept 2004); Matter of 
Sommese, 204 AD2d 728, 614 NYS2d 22 (2d Dept 1994); Matter of Fico, 
169 AD2d 832, 565 NYS2d 202 (2d Dept 1991). 
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2. Speciric DisorpEers, Hasits Or BELIEFS 


A. INSANE DELUSION” 


PJI 7:49. Will Contests—Testamentary Capacity—Insane 
Delusion 


The contestant /insert name/ claims that the 
testator suffered under the delusion that /state 
nature/. An insane delusion exists when a person 
persistently, against all evidence and probability, 
believes supposed facts that have no existence 
except in (his, her) imagination. A person suffer- 
ing from such a delusion may be perfectly compe- 
tent to manage (his, her) own affairs and to con- 
duct (himself, herself) in accordance with the 
demands of society. However, if (he, she) makes 
(his, her) will upon the assumption of the existence 
of the supposed facts, and if the insane delusion 
affects (his, her) judgment concerning the contents 
of (his, her) will, or the nature and extent of (his, 
her) property, or the natural objects of (his, her) 
bounty, (he, she) does not have testamentary capa- 
city and (his, her) will is invalid. 


Now let us consider the elements of an insane 
delusion in some detail. An insane delusion, first of 
all, consists of an actual belief by the testator in 
the existence of some fact or facts. If (he, she) did 
not actually believe the facts that are claimed to 
have constituted the delusion, (he, she) was not 
laboring under a delusion, because (his, her) mind 
was not deceived. 


Secondly, as the word “delusion” suggests, the 
belief must be utterly preposterous and unfounded. 
Not every false notion or belief may be character- 
ized as an insane delusion. It is necessary to 
distinguish between a false conclusion based on 
prejudice or misleading and incomplete evidence 
on the one hand, and an insane delusion on the 


‘Note: This term is used because it remains the terminology utilized in 
the caselaw. 
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other. If there are any facts or circumstances to 
support a particular misguided idea or belief, it 
cannot be said that the testator is suffering from 
an insane delusion. The belief may be illogical or 
absurd, but it is not an insane delusion if there 
was the slightest basis for the testator’s belief. 
Individuals do not always reason logically or 
correctly. Wills, therefore, do not depend for their 
validity upon the testator’s having reasoned logi- 
cally or being free from eccentricities, prejudice 
or a narrow-minded outlook. Such shortcomings 
do not destroy testamentary capacity, even though 
they are reflected in the will executed by the 
testator. An insane delusion is something more 
than a mere false belief, or religious, personal or 
other prejudice. It is a belief that is utterly prepos- 
terous and unfounded. 


If you find that the testator labored under an 
insane delusion as I have defined it for you, you 
must then decide whether the delusion affected 
(his, her) deliberations with respect to the will in 
question. Having a delusion does not, in and of 
itself, deprive a person of capacity to make a will. 
Indeed, insane delusions and testamentary capa- 
city may co-exist. A delusion destroys the capacity 
to make a valid will if, and only if, it affects to some 
degree the provisions of the will. If you find that 
no insane delusion existed, or that although a delu- 
sion existed it in no way affected the provisions of 
this will, then you will find that the will is not in- 
valid due to an insane delusion. If, however, you 
find that the provisions of the testator’s will were 
or, in light of all the evidence, might have been 
caused or affected by an insane delusion, then the 
will is invalid. 


Comment 


This charge is to be inserted after the next to last paragraph of the 
general charge on testamentary capacity, PJI 7:48, when the evidence 
indicates that the testator may have been laboring under an insane 
delusion. 


Based on Matter of Honigman’s Will, 8 NY2d 244, 203 NYS2d 859, 
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168 NE2d 676 (1960); Matter of Heaton’s Will, 224 NY 22, 120 NE 83 
(1918); Dobie v Armstrong, 160 NY 584, 55 NE 302 (1899); Matter of 
White’s Will, 121 NY 406, 24 NE 935 (1890); American Seamen’s Friend 
Soc. v Hopper, 33 NY 619 (1865); Matter of Hargrove’s Will, 262 App 
Div 202, 28 NYS2d 571 (1st Dept 1941), aff'd, 288 NY 604, 42 NE2d 608 
(1942); Matter of Brush’s Will, 1 AD2d 625, 152 NYS2d 545 (1st Dept 
1956). 


Belief in the non-existent fact must have been actual and persisted 
despite evidence to the contrary, Matter of White’s Will, 121 NY 406, 24 
NE 935 (1890); see Matter of Gannon’s Will, 2 Misc 329, 21 NYS 960 
(CP Ct 1893), affd, 139 NY 654, 35 NE 207 (1893); Matter of Estate of 
Turner, 56 AD3d 863, 866 NYS2d 429 (3d Dept 2008); Matter of Estate 
of Pilon, 9 AD3d 771, 780 NYS2d 810 (8d Dept 2004) (citing PJI); Matter 
of Estate of Zielinski, 208 AD2d 275, 623 NYS2d 653 (3d Dept 1995); 
Matter of Elco, 153 AD2d 860, 545 NYS2d 377 (2d Dept 1989); Matter 
of Rice’s Estate, 173 Misc 1038, 19 NYS2d 602 (Sur 1940). The two 
main categories of insane delusions concern the testator’s property and 
the persons who are the natural objects of the testator’s bounty. II- 
lustrative of the latter are delusions as to the infidelity of a spouse, 
Matter of Honigman’s Will, 8 NY2d 244, 203 NYS2d 859, 168 NE2d 676 
(1960); Matter of Gannon’s Will, supra; Matter of Egan’s Will, 46 Misc 
375, 94 NYS 1064 (Sur 1905); Matter of Long’s Will, 43 Misc 560, 89 
NYS 555 (Sur 1904); Matter of Jenkins’ Will, 39 Misc 618, 80 NYS 664 
(Sur 1903), that the spouse is afflicted with a loathsome disease or is an 
alcoholic or has conspired to harm testator, Matter of Gannon’s Will, 
supra; Matter of Kahn’s Will, 5 NYS 556 (Sur 1889), or that the 
testator’s offspring are illegitimate, or that the testator’s brothers, 
sisters or children desire to kill the testator or are conspiring to acquire 
his or her property, Matter of Nicholas’ Will, 216 App Div 399, 215 NYS 
292 (2d Dept 1926), aff'd, 244 NY 531, 155 NE 885 (1926); Matter of 
Estate of Zielinski, 208 AD2d 275, 623 NYS2d 653 (3d Dept 1995); 
Matter of Etoll’s Estate, 30 AD2d 224, 291 NYS2d 411 (8d Dept 1968); 
Matter of Lockwood’s Will, 8 NYS 345 (Sur 1889); Matter of Dorman, 5 
Dem Surr 112 (NY Sur 1887); Morrison v Smith, 3 Bradf Surr 209 (NY 
Sur 1855). 


The belief must be unfounded. If it has any basis, however slight, 
there is no delusion, Dobie v Armstrong, 160 NY 584, 55 NE 302 (1899); 
Matter of White’s Will, 121 NY 406, 24 NE 935 (1890); Matter of 
Hargrove’s Will, 262 App Div 202, 28 NYS2d 571 (1st Dept 1941), affd, 
288 NY 604, 42 NE2d 608 (1942); Matter of Nicholas’ Will, 216 App Div 
399, 215 NYS 292 (2d Dept 1926), aff'd, 244 NY 531, 155 NE 885 (1926); 
Matter of Estate of Turner, 56 AD3d 863, 866 NYS2d 429 (3d Dept 
2008); Matter of Estate of Pilon, 9 AD3d 771, 780 NYS2d 810 (3d Dept 
2004) (citing PJI); Matter of Brown’s Will, 171 Misc 1008, 15 NYS2d 
387 (Sur 1939); see Matter of Elco, 153 AD2d 860, 545 NYS2d 377 (2d 
Dept 1989). Moreover, prejudices, peculiarities or eccentricities are not 
enough, Dobie v Armstrong, supra; Brick v Brick, 66 NY 144 (1876); 
Matter of Bush, 85 AD2d 887, 446 NYS2d 759 (4th Dept 1981); Buchanan 
v Belsey, 65 App Div 58, 72 NYS 601 (1st Dept 1901); Matter of Clapp’s 
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Estate, 97 Misc 576, 161 NYS 456 (Sur 1916), affd, 177 App Div 887, 
163 NYS 1112 (1st Dept 1917); Matter of Jerrells’ Will, 63 NYS2d 499 
(Sur 1946), n o r; Matter of Gerdik’s Will, 30 Misc2d 1086, 220 NYS2d 
706 (Sur 1961); Matter of Pratt’s Estate, 152 Misc 560, 274 NYS 417 
(Sur 1934), aff'd, 246 App Div 576, 283 NYS 1023 (1st Dept 1935); 
Matter of Rogers’ Estate, 127 Misc 428, 217 NYS 337 (Sur 1926), affd, 
220 App Div 834, 222 NYS 888 (1st Dept 1927). It is not essential to the 
validity of the will that the testator reasoned logically, Matter of White’s 
Will, supra. 


The unfounded belief must have entered into or controlled the mak- 
ing of the will to some degree, Matter of Heaton’s Will, 224 NY 22, 120 
NE 83 (1918); Dobie v Armstrong, 160 NY 584, 55 NE 302 (1899); Matter 
of Estate of Zielinski, 208 AD2d 275, 623 NYS2d 653 (38d Dept 1995); 
Buchanan v Belsey, 65 App Div 58, 72 NYS 601 (1st Dept 1901); Matter 
of Rice’s Estate, 173 Misc 1038, 19 NYS2d 602 (Sur 1940); Matter of 
Vedder, 6 Dem Surr 92, 14 NY St Rep 470 (NY Sur 1888), or the jury 
must find that it might have, Matter of Honigman’s Will, 8 NY2d 244, 
203 NYS2d 859, 168 NE2d 676 (1960); American Seamen’s Friend Soc. 
v Hopper, 33 NY 619 (1865); Matter of Etoll’s Estate, 30 AD2d 224, 291 
NYS2d 411 (8d Dept 1968). On the basis of the three cases last cited, 
the last paragraph of the pattern charge uses the phrase “were. . . . or 
might have been caused or affected by”. Taken literally, the phrase 
“might have been” authorizes the jury to speculate and is inconsistent 
with the view that a person suffering from delusion may make a valid 
will if the delusion did not affect testamentary capacity, because any 
delusion “might have” affected such capacity. However, since the Court 
of Appeals in Matter of Honigman’s Will, supra, not only reiterated the 
rule but held the contrary dictum in Matter of Nicholas’ Will, 216 App 
Div 399, 215 NYS 292 (2d Dept 1926), affd, 244 NY 531, 155 NE 885 
(1926) (and, inferentially, the holding in Coit v Patchen, 77 NY 533 
(1879)) to be erroneous, the phrase must be charged. 


The burden of proof of testamentary capacity is upon the proponent, 
see Comment to PJI 7:48. The burden of going forward with evidence of 
an insane delusion then shifts to the contestant, Matter of Estate of 
Zielinski, 208 AD2d 275, 623 NYS2d 653 (3d Dept 1995). If the 
proponent makes a prima facie case and the contestant’s evidence with 
respect to delusion is insufficient, there is no question to submit to the 
jury, Dobie v Armstrong, 160 NY 584, 55 NE 302 (1899); Matter of 
Brown’s Will, 171 Misc 1008, 15 NYS2d 387 (Sur 1939). But when the 
contestant has gone forward with evidence reflecting the irrational 
operation of the testator’s mind, the proponent must show that there 
was a reasonable basis for the alleged delusion, Matter of Honigman’s 
Will, 8 NY2d 244, 203 NYS2d 859, 168 NE2d 676 (1960); Matter of 
Estate of Zielinski, supra, and the ultimate determination of testamen- 
tary capacity is for the jury, id; Matter of Etoll’s Estate, 30 AD2d 224, 
291 NYS2d 411 (3d Dept 1968); see Matter of Estate of Warsaski, 228 
AD2d 275, 644 NYS2d 37 (1st Dept 1996) (psychiatrist’s conclusion, 
based on review of testator’s writings, that testator’s mental illness 
prevented him from knowing the natural objects of his bounty, raises 
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factual question that must be resolved at trial). Pursuant to the discus- 
sion in the previous paragraph, the burden remains on the proponent to 
establish by a preponderance of the credible evidence that the delusion 
could not have affected the will. 
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b. Mentat Disapitiry—Lucip INTERVALS 


PJI 7:50. Will Contests—Testamentary Capacity—Mental 
Disability—Lucid Intervals 


The contestant /insert name] claims that the 
testator was mentally disabled or deranged at a 
time prior to the execution of the will in question. 
Experience teaches that mental disability is not 
uniform from person to person, and that it may 
not be uniform in the same person at all times. On 
one occasion, a person may be so afflicted as to be 
unable to appreciate the consequences of his or 
her conduct. At other times, that person may be 
only slightly affected or wholly unaffected. How- 
ever diseased a mind might be, if a time arrives 
when a testator understands the nature and extent 
of (his, her) property, (his, her) relation to the 
persons who ordinarily would be the natural 
objects of (his, her) bounty, and the scope and 
meaning of the provisions of (his, her) will, (he, 
she) may then execute a valid will. Such a period 
is referred to as a lucid interval. If you find that 
the testator was mentally disabled at a time prior 
to execution of (his, her) will, the law presumes 
that the disability continued at the time the will 
was executed. Under such circumstances, the 
proponent must establish by a preponderance of 
the credible evidence that the instrument was exe- 
cuted during a lucid interval, that is, during a pe- 
riod of time when the testator possessed testamen- 
tary capacity, as I have defined that term for you. 


Comment 


Based on Kirshtein v AmeriCU Credit Union, 83 AD38d 153, 919 
NYS2d 653 (4th Dept 2011); Matter of Snelling’s Will, 28 NYS 942 (Gen 
Term 1894), affd, 145 NY 599, 40 NE 165 (1895); Feiden v Feiden, 151 
AD2d 889, 542 NYS2d 860 (3d Dept 1989); Matter of Stephani’s Will, 
250 App Div 253, 294 NYS 624 (3d Dept 1937); Matter of Loehr, 187 
App Div 957, 175 NYS 910 (2d Dept 1919); Matter of Barney’s Will, 185 
App Div 782, 174 NYS 242 (1st Dept 1919); Matter of Coe’s Will, 47 App 
Div 177, 62 NYS 376 (3d Dept 1900); Lewis v Jones, 50 Barb 645 (NY 
Gen Term 1868); Matter of Evans’ Will, 37 Misc 337, 75 NYS 491 (Sur 
1902), affd, 81 App Div 636, 81 NYS 1125 (1st Dept 1903); Matter of 
Signorelli’s Will, 46 Misc2d 849, 260 NYS2d 889 (Sur 1965); Matter of 
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Martin’s Will, 82 Misc 574, 144 NYS 174 (Sur 1913); Matter of Van Den 
Heuvel’s Will, 76 Misc 137, 1836 NYS 1109 (Sur 1912); see Matter of 
White’s Will, 2 NY2d 309, 160 NYS2d 841, 141 NE2d 416 (1957); Delafield 
v Parish, 25 NY 9 (1862); Wadsworth v Sharpsteen, 8 NY 388 (1853); 
Matter of Cook’s Will, 217 App Div 342, 217 NYS 176 (3d Dept 1926), 
affd, 244 NY 63, 154 NE 823 (1926); Matter of Schober’s Will, 90 Misc 
230, 154 NYS 309 (Sur 1915); Matter of Ely’s Estate, 16 Misc 228, 39 
NYS 177 (Sur 1896), all of which recognize the rule that an incompetent 
may execute a valid will during a lucid interval. Generally on the ques- 
tion, see 2 Warren’s Heaton, Surrogates’ Courts (6th ed) § 42.06. 


This charge is to be inserted after the next to last paragraph of the 
general charge on testamentary capacity, PJI 7:48, when there is evi- 
dence that the testator was deranged prior to the execution of the will. 
The pattern charge assumes the existence of evidence of prior incompe- 
tence and thus instructs the jury on the presumption of continuance if 
it finds that incapacity existed prior to execution. The charge may be 
given both in an action to probate a will, in which the proponent has 
the burden of proving the decedent’s testamentary capacity, and in a 
will contest, in which the party challenging the will has the burden of 
establishing the decedent’s incapacity, Kirshtein v AmeriCU Credit 
Union, 83 AD3d 153, 919 NYS2d 653 (4th Dept 2011). The use of the 
charge in the latter situation does not improperly reverse the burden of 
proof, id. 


An adjudication of insanity subsequent to execution of the will is 
evidence to be considered on the issue of capacity but gives rise to no 
presumption of incapacity at the time the will was executed even though 
the prior adjudication found that the insanity predated execution, Matter 
of Preston’s Will, 113 App Div 732, 99 NYS 312 (2d Dept 1906); see 
Boschen v Stockwell, 224 NY 356, 120 NE 728 (1918); Matter of 
Lawrence’s Will, 48 App Div 83, 62 NYS 673 (1st Dept 1900). Likewise, 
an ex parte commitment, although prior to execution, gives rise to no 
presumption because of its ex parte nature, Matter of Barney’s Will, 
185 App Div 782, 174 NYS 242 (1st Dept 1919). Evidence of confine- 
ment in a mental institution without adjudication does not present a 
jury question when all of the other evidence is consistent with capacity, 
Roche v Nason, 185 NY 128, 77 NE 1007 (1906); Matter of Stephani’s 
Will, 250 App Div 2538, 294 NYS 624 (3d Dept 1937). A prior adjudicated 
commitment or appointment of a committee is not conclusive of incapac- 
ity to make a will, Lewis v Jones, 50 Barb 645 (NY Gen Term 1868); see 
Matter of White’s Will, 2 NY2d 309, 160 NYS2d 841, 141 NE2d 416 
(1957); Matter of Buttonow, 23 NY2d 385, 297 NYS2d 97, 244 NE2d 
677 (1968); Wadsworth v Sharpsteen, 8 NY 388, 393 (1853). Because of 
the presumption of continuance, the prior adjudication or appointment 
is presumptive evidence of incapacity at the time the will is executed, 
Matter of Widmayer, 74 App Div 336, 77 NYS 663 (1st Dept 1902); 
Lewis v Jones, supra; Matter of Jerrells’ Will, 683 NYS2d 499 (Sur 1946); 
Matter of Rice’s Estate, 173 Misc 1038, 19 NYS2d 602 (Sur 1940); Matter 
of Prentice’s Will, 110 Misc 456, 181 NYS 679 (Sur 1920); Matter of 
Martin’s Will, 82 Misc 574, 144 NYS 174 (Sur 1913); Matter of Van Den 
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Heuvel’s Will, 76 Misc 137, 136 NYS 1109 (Sur 1912); Matter of 
Sandberg’s Will, 75 Misc 38, 134 NYS 869 (Sur 1911); see Matter of 
Schober’s Will, 90 Misc 230, 154 NYS 309 (Sur 1915). After such an 
adjudication there is “no room for a presumption of sanity”, Matter of 
Martin’s Will, supra. 


An exception may exist with respect to a will executed with the 
permission of the director or officer in charge of the institution, the 
Commissioner of Mental Hygiene or of a judge, obtained pursuant to 
Department of Mental Hygiene General Order No 10, 14 NYCRR § 22.3. 
While the failure to obtain such permission should not invalidate the 
will if a lucid interval can be shown, see Lewis v Jones, 50 Barb 645 
(NY Gen Term 1868); Matter of Buttonow, 23 NY2d 385, 297 NYS2d 97, 
244 NE2d 677 (1968); Matter of Alexieff's Will, 94 NYS2d 32 (Sur 1949), 
affd, 277 App Div 790, 97 NYS2d 532 (2d Dept 1950), the obtaining of 
such an order should be held to remove the presumption of continuing 
incapacity at the time of execution, Lewis v Jones, supra; see Matter of 
Burr, 2 Barb Ch 208, 5 NY Ch Ann. 616 (NY Ch Ct 1847). There are no 
reported cases dealing with the effect of an adjudication under Mental 
Hygiene Law Article 81. 


When an adjudicated incompetent is adjudged restored to compe- 
tency, there is a presumption that his or her competence continues, but 
that presumption may be overcome either by general evidence concern- 
ing acts and utterances during the testator’s lifetime or by evidence of a 
change after the finding of restoration and prior to execution of the will, 
Matter of Ernst’s Will, 277 App Div 589, 101 NYS2d 277 (4th Dept 
1950); Rintelen v Schaefer, 158 App Div 477, 148 NYS 631 (2d Dept 
1913). 


The quality of the evidence necessary to sustain proponent’s burden 
of proving execution during a lucid interval has been variously 
described. The evidence, it has been said, must be “clear and satisfac- 
tory”, Matter of Widmayer, 74 App Div 336, 77 NYS 663 (1st Dept 
1902); Matter of Coe’s Will, 47 App Div 177, 62 NYS 376 (8d Dept 1900); 
Matter of Prentice’s Will, 110 Misc 456, 181 NYS 679 (Sur 1920); see 
Rollwagen v Rollwagen, 63 NY 504, 518 (1876), or “extremely clear”, 
Matter of Ely’s Estate, 16 Misc 228, 39 NYS 177 (Sur 1896). The burden 
has been said to rest “strongly”, Matter of Van Den Heuvel’s Will, 76 
Misc 137, 186 NYS 1109 (Sur 1912); “very strongly”, Matter of Martin’s 
Will, 82 Misc 574, 144 NYS 174 (Sur 1913); or “very heavily”, Matter of 
Giauque’s Will, 83 Misc 684, 145 NYS 364 (Sur 1914), on proponent to 
show lucidity at execution. In most of those cases, the Surrogate was 
the trier of fact and the language used may have been simply descrip- 
tive of the presumption of continuance. The pattern charge does not use 
any of the foregoing phrases because such phrases may confuse the jury 
as to the applicable burden of proof. The burden of proof in a will case 
requires no more than a preponderance of evidence, and it is, therefore, 
error to instruct the jurors that, if a doubt concerning capacity remains 
in their minds, they must answer in the negative, Matter of Barney’s 
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Will, 185 App Div 782, 174 NYS 242 (1st Dept 1919). 
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c. Otp AGE 


PJI 7:51. Will Contests—Testamentary Capacity—Old 
Age 


The contestant /insert name/ claims that, at the 
time the will was executed, the testator was suffer- 
ing from the progressive deterioration of old age, 
commonly referred to as senility. Advanced age 
may be accompanied by some impairment of men- 
tal and physical capabilities, but the will of an 
elderly person is not to be rejected for that reason. 
Even though you find that the testator was suffer- 
ing the deterioration of old age, the question is 
always one of degree, and if the testator was able 
to recall the natural objects of (his, her) bounty, 
comprehended the nature and extent of (his, her) 
property, and understood the nature and content 
of the document (he, she) was executing, (he, she) 
had the mental capacity required to make a will. 


Comment 


This charge is to be inserted after the next to last paragraph of the 
general charge on testamentary capacity, PJI 7:48, when the evidence 
indicates that the testator was suffering from the progressive deteriora- 
tion of old age. 


Based on Dobie v Armstrong, 160 NY 584, 55 NE 302 (1899); Matter 
of Snelling’s Will, 186 NY 515, 32 NE 1006 (1893); Horn v Pullman, 72 
NY 269 (1878); Children’s Aid Soc. of New York v Loveridge, 70 NY 387 
(1877); Matter of Beneway’s Will, 272 App Div 463, 71 NYS2d 361 (3d 
Dept 1947); Matter of Wolfs Will, 196 App Div 722, 188 NYS 488 (4th 
Dept 1921); Matter of Duffy’s Will, 127 App Div 174, 111 NYS 491 (2d 
Dept 1908); Matter of Donohue’s Will, 97 App Div 205, 89 NYS 871 (2d 
Dept 1904); Matter of Lefferts’ Will, 29 Misc2d 594, 218 NYS2d 845 
(Sur 1961), affd, 16 AD2d 939, 230 NYS2d 673 (2d Dept 1962); Matter 
of Horton’s Will, 26 Misc2d 8438, 203 NYS2d 978 (Sur 1960), affd, 13 
AD2d 506, 214 NYS2d 653 (2d Dept 1961); Matter of Clapp’s Estate, 97 
Misc 576, 161 NYS 456 (Sur 1916), affd, 177 App Div 887, 163 NYS 
1112 (1st Dept 1917); see 2 Warren’s Heaton, Surrogates’ Courts (6th 
ed) §§ 42.06(2) and 42.06(3). 


Advanced age alone is no basis for inferring incapacity, see cases 
cited in preceding paragraph. Wills of testators up to one hundred and 
two years of age have been sustained in contested probate litigation, see 
Matter of Hedges, 100 AD2d 586, 473 NYS2d 529 (2d Dept 1984). 


The infirmity, listlessness, untidiness or irascibility of old age raises 
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no inference of incapacity, Matter of Beneway’s Will, 272 App Div 463, 
71 NYS2d 361 (3d Dept 1947); Matter of Cutter’s Will, 175 App Div 647, 
162 NYS 545 (1st Dept 1916); Matter of Brower’s Will, 112 App Div 
370, 98 NYS 4388 (2d Dept 1906); Matter of Lefferts’ Will, 29 Misc2d 
594, 218 NYS2d 845 (Sur 1961), affd, 16 AD2d 939, 230 NYS2d 673 (2d 
Dept 1962); Matter of Lyons’ Will, 36 Misc2d 276, 232 NYS2d 554 (Sur 
1962); Matter of Whitmarsh’s Estate, 133 Misc 858, 234 NYS 505 (Sur 
1929); Matter of Schober’s Will, 90 Misc 230, 154 NYS 309 (Sur 1915); 
see Matter of Hedges, 100 AD2d 586, 473 NYS2d 529 (2d Dept 1984). 
The question is always whether at the time of the execution of the will, 
the testator had the capacity to understand the nature and conse- 
quences of his or her act, to know the nature and extent of his or her 
property and to recall the natural objects of his or her bounty, id; Matter 
of Estate of Buchanan, 245 AD2d 642, 665 NYS2d 980 (3d Dept 1997); 
Matter of Will of Coniglio, 242 AD2d 901, 663 NYS2d 456 (4th Dept 
1997); Matter of Horton’s Will, 26 Misc2d 843, 203 NYS2d 978 (Sur 
1960), aff'd, 13 AD2d 506, 214 NYS2d 653 (2d Dept 1961); see Estate of 
Kumstar, 66 NY2d 691, 496 NYS2d 414, 487 NE2d 271 (1985); Matter 
of Richtman, 221 AD2d 640, 634 NYS2d 197 (2d Dept 1995); Matter of 
Estate of Fish, 1384 AD2d 44, 522 NYS2d 970 (8d Dept 1987); see 2 
Warren’s Heaton, Surrogates’ Courts (6th ed) § 42.06(2). 


The progressive nature of “senile dementia” and its varying effect 
upon different individuals require that the testator’s actual condition at 
the time of execution of the will be established, see Matter of Sullivan’s 
Will, 216 App Div 266, 213 NYS 662 (2d Dept 1926), affd, 244 NY 518, 
155 NE 879 (1926); Matter of Estate of Buchanan, 245 AD2d 642, 665 
NYS2d 980 (38d Dept 1997); Phillips v Flagler, 82 Misc 500, 1483 NYS 
798 (Sup 1913), affd, 166 App Div 964, 151 NYS 1140 (4th Dept 1915); 
Matter of Moyer’s Will, 97 Misc 512, 163 NYS 296 (Sur 1916). The fact 
that decedent is diagnosed with progressive dementia does not, in itself, 
create a triable issue of fact as to mental capacity, Matter of Estate of 
Friedman, 26 AD3d 723, 809 NYS2d 667 (3d Dept 2006). In Matter of 
Betz’ Will, 63 AD2d 769, 404 NYS2d 737 (8d Dept 1978), the Court 
determined that advanced senile psychosis, standing alone, was insuf- 
ficient to resolve testamentary capacity, but it clearly established a 
question of fact necessitating a trial. For the same reason, incapacity to 
execute a will may not be inferred from the fact that, after its execution, 
the testator was adjudicated an incompetent, Matter of Lawrence’s Will, 
48 App Div 83, 62 NYS 673 (1st Dept 1900) (five months after execu- 
tion); Matter of Whitmarsh’s Estate, 133 Misc 858, 234 NYS 505 (Sur 
1929) (nearly a year after execution); see Matter of Alexieffs Will, 94 
NYS2d 32 (Sur 1949), aff'd, 277 App Div 790, 97 NYS2d 532 (2d Dept 
1950); Matter of Bush, 85 AD2d 887, 446 NYS2d 759 (4th Dept 1981). 
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d. InToxIcATION & DruG ABUSE 


PJI 7:52. Will Contests—Testamentary Capacity— 
Intoxication & Drug Abuse 


The contestant /insert name] claims that the 
testator was (a chronic alcoholic, drug abuser, 
intoxicated at the time this will was executed). 
(Chronic alcoholism, Drug abuse, Intoxication), if 
you find it existed, is a circumstance that you may 
consider in determining whether the testator was 
of sound mind and memory but does not, in and of 
itself, constitute lack of testamentary capacity. If 
you find that at the time the testator executed the 
will, (his, her) intelligence, memory or judgment 
was not impaired as a result of (chronic alcohol- 
ism, drug abuse, intoxication) and that (he, she) 
did comprehend the nature and extent of (his, her) 
property, the natural objects of (his, her) bounty 
and the scope and meaning of the provisions of 
(his, her) will, then the will is valid. If, however, 
you find that at the time the testator executed the 
will, (his, her) intelligence, memory or judgment 
was so impaired as a result of (chronic alcoholism, 
drug abuse, intoxication) that (he, she) did not 
comprehend the nature and extent of (his, her) 
property, or the natural objects of (his, her) 
bounty, or the scope and meaning of the provisions 
of (his, her) will, then the will is invalid. 


Comment 


This charge is to be inserted after the next to last paragraph of the 
general charge on testamentary capacity, PJI 7:48, when there is evi- 
dence that the testator was a chronic alcoholic, drug abuser, or was 
intoxicated when the will was executed. 


Based on Matter of Heaton’s Will, 224 NY 22, 120 NE 83 (1918); 
Peck v Cary, 27 NY 9 (1863); see Van Wyck v Brasher, 81 NY 260 (1880); 
Matter of Evans’ Will, 37 Misc 337, 75 NYS 491 (Sur 1902), affd, 81 
App Div 636, 81 NYS 1125 (1st Dept 1903). 


Neither intoxication at the time of execution, see Peck v Cary, 27 
NY 9 (1863); Burke v Burke, 193 App Div 801, 184 NYS 673 (1st Dept 
1920); Matter of Woolsey’s Will, 17 Misc 547, 41 NYS 263 (Sur 1896), 
nor habitual and extreme intoxication, Matter of Heaton’s Will, 224 NY 
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22, 120 NE 83 (1918); Matter of Barlow’s Will, 180 App Div 860, 168 
NYS 1381 (2d Dept 1917); Lewis v Jones, 50 Barb 645 (NY Gen Term 
1868); Matter of Tifft’s Will, 55 Misc 151, 106 NYS 362 (Sur 1907); see 
Matter of Herman, 289 AD2d 239, 734 NYS2d 194 (2d Dept 2001), con- 
stitutes incapacity. Lack of capacity at the time the will was executed 
by virtue of intoxication must be demonstrated, Matter of Haggart’s 
Will, 33 AD2d 124, 307 NYS2d 18 (4th Dept 1969), aff'd, 27 NY2d 900, 
317 NYS2d 370, 265 NE2d 779 (1970). There is no presumption of 
incapacity that arises from the fact that the testator was a chronic 
alcoholic or that he or she was intoxicated at the time of execution, 
Lewis v Jones, supra. Moreover, the fact that a committee had been ap- 
pointed for the testator because of his or her alcoholism, Lewis v Jones, 
supra, or that the testator had been hospitalized for alcoholism, see 
Matter of Barlow’s Will, supra, alone does not change the rule. Al- 
though the Court of Appeals in Matter of Heaton’s Will, supra, used the 
phrase “habitual and extreme intoxication”, the phrase is not used in 
the pattern charge because the word “extreme” may mislead the jury. 
What is “extreme intoxication” varies, of course, with different 
individuals. The relevant inquiry is whether the testator’s intelligence, 
memory or judgment was impaired at the time the will was executed, 
Matter of Halbert’s Will, 15 Misc 308, 37 NYS 757 (Sur 1895); Matter of 
Johnson’s Will, 7 Misc 220, 27 NYS 649 (Sur 1894). It is only in that 
sense that the degree of the testator’s intoxication is of importance. 


Intoxication may have bearing on undue influence as well as 
testamentary capacity, Matter of Goodhart, 173 App Div 256, 159 NYS 
261 (2d Dept 1916); Matter of Reed’s Will, 20 NYS 91 (Sur 1890); see 
Comment to PJI 7:55. 


Drug use, or even addiction, like intoxication, does not establish a 
lack of testamentary capacity unless, at the time the will was executed, 
the drugs impaired the testator’s comprehension of the nature and 
extent of his or her property, the natural objects of his or her bounty, or 
the will’s provisions, Matter of McClear’s Will, 214 App Div 683, 213 
NYS 66 (4th Dept 1925), aff'd, 247 NY 544, 161 NE 175 (1928); Matter 
of Cornell’s Will, 43 App Div 241, 60 NYS 58 (8d Dept 1899), affd, 163 
NY 608, 57 NE 1107 (1900); Matter of Goodwin, 95 App Div 183, 88 
NYS 734 (2d Dept 1904). 
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e. DISEASE OR WEAKNESS 


PJI 7:53. Will Contests—Testamentary Capacity— 
Disease or Weakness 


The contestant /insert name/ claims that at the 
time the will was executed the testator was af- 
flicted by (weakness, the disease of /state nature/). 
The fact that a will was executed by one who at 
the time was (weak, afflicted by disease) is not suf- 
ficient, standing alone, to invalidate the will. If you 
find that the testator was (weak, afflicted by dis- 
ease) at the time (he, she) executed the will, such 
(weakness, disease) would not deprive (him, her) 
of testamentary capacity, unless you also find that 
the (weakness, disease) affected (him, her) to such 
a degree that (he, she) did not comprehend the 
nature and extent of (his, her) property, or (his, 
her) relation to the persons who ordinarily would 
be the natural objects of (his, her) bounty or the 
scope and meaning of the provisions of (his, her) 
will. 


Comment 


This charge is to be inserted after the next to last paragraph of the 
general charge on testamentary capacity, PJI 7:48, when there is evi- 
dence that the testator was weak or ill at the time the will was executed. 


Based on Coit v Patchen, 77 NY 533 (1879); Children’s Aid Soc. of 
New York v Loveridge, 70 NY 387 (1877); Delafield v Parish, 25 NY 9, 
57-58 (1862); Matter Dix’s Will, 17 AD2d 42, 230 NYS2d 330 (3d Dept 
1962), affd, 13 NY2d 846, 242 NYS2d 489, 192 NE2d 270 (1963); Matter 
of Holcomb’s Will, 242 App Div 889, 275 NYS 481 (3d Dept 1934); Matter 
of Choate’s Will, 110 App Div 874, 96 NYS 380 (1st Dept 1905); see 2 
Warren’s Heaton, Surrogates’ Courts (6th ed) § 42.06(4). 


No presumption of invalidity arises from the fact that the testator 
was suffering from disease or weakness, Delafield v Parish, 25 NY 9 
(1862) (apoplexy); Thompson v Peterson, 152 App Div 667, 137 NYS 635 
(2d Dept 1912) (diabetes); Dunham v Dunham, 63 App Div 264, 71 NYS 
330 (1st Dept 1901) (dizzy spells); Matter of Gihon’s Will, 44 App Div 
621, 60 NYS 65 (2d Dept 1899), affd, 163 NY 595, 57 NE 1110 (1900) 
(malnutrition and cancer); Matter of Winne’s Will, 50 Misc 113, 100 
NYS 376 (Sur 1906) (paralysis); Matter of Estate of Burack, 201 AD2d 
561, 607 NYS2d 711 (2d Dept 1994) (terminal cancer); Matter of 
Hawley’s Will, 44 Misc 186, 89 NYS 803 (Sur 1904), affd, 100 App Div 
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513, 91 NYS 1097 (4th Dept 1905) (weakness). No presumption of inva- 
lidity arises from the fact that, when the testator executed the will, the 
testator was on his or her deathbed, Matter of Seagrist’s Will, 1 App 
Div 615, 37 NYS 496 (1st Dept 1896), affd, 153 NY 682, 48 NE 1107 
(1897); Matter of Cohen’s Will, 106 Misc 644, 176 NYS 689 (Sur 1919); 
see Matter of Holmberg’s Will, 83 Misc 245, 145 NYS 846 (Sur 1913). 
However, “there comes a time when the ordinary death-bed will, pre- 
pared when the testator is sinking slowly but surely to his end, must be 
submitted to careful scrutiny to determine whether it indeed meets the 
tests of testamentary capacity”, Matter of Delmar’s Will, 243 NY 7, 152 
NE 448 (1926). Based on that reasoning, the Court in Matter of Estate 
of Robinson, 102 AD2d 995, 477 NYS2d 877 (3d Dept 1984), concluded 
that the testator lacked capacity to make a will where the will was exe- 
cuted thirty-two minutes before his death and where, at the time of ex- 
ecution, he had no palpable pulse, had a high fever, and was unable to 
respond to verbal stimuli and there was no indication that he had read 
the will. 


In order to deprive a testator of capacity to make a will, the infir- 
mity or malady must have prevented the testator from grasping one or 
more of the factors essential for will-making. Where the evidence of 
physical impairment fails to rebut the prima facie showing of testamen- 
tary capacity, it is proper for the Surrogate to direct judgment in favor 
of the proponents of the will, Matter of Estate of O’Brien, 182 AD2d 
1135, 583 NYS2d 100 (4th Dept 1992); Matter of Minasian, 149 AD2d 
511, 540 NYS2d 722 (2d Dept 1989); Matter of Schaffer, 148 AD2d 540, 
5388 NYS2d 870 (2d Dept 1989). 


On the bearing of physical or mental weakness upon the issue of 
undue influence, see PJI 7:55. 
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D. UNDUE INFLUENCE 


1. GENERAL RULE 
PJI 7:55. Will Contests—Undue Influence—General Rule 


A will must be a true expression of the testa- 
tor’s wishes. If, instead, it reflects the desires of 
some person who controlled the testator’s thoughts 
or actions, the will is invalid because of undue 
influence. To be “undue”, the influence exerted 
must amount to mental coercion that led the testa- 
tor to carry out the wishes of another, instead of 
(his, her) own wishes, because the testator was un- 
able to refuse or too weak to resist. The undue 
pressure brought to bear may consist of a play on 
the testator’s emotions, passions, fears, weaknesses 
or hopes. It may consist of an appeal to (his, her) 
prejudices or a continual course of flattery. The 
exercise of undue influence may be slow and grad- 
ual, progressively gaining control over the testator. 


The word “undue” should be emphasized, 
because the law does not condemn all influence. It 
condemns only that degree of influence that de- 
stroys the testator’s own judgment and free will. 
Accordingly, the will is not invalid merely because 
a testator was influenced by affection, gratitude, 
family and personal relationships, or ordinary 
advice and argument. These factors commonly 
enter into a testator’s consideration and are 
proper, because they do not deprive the testator of 
(his, her) own free will. 


Direct evidence of undue influence is seldom 
available. Accordingly, the law permits undue 
influence to be shown by facts and circumstances 
leading up to and surrounding execution of a will. 
However, it is not enough that you find that mo- 
tive and opportunity to exercise undue influence 
existed. You must also find additional facts that 
satisfy you that such influence was actually 
exercised. Further, the facts upon which a claim of 
undue influence is based must be proved. In other 
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words, you may not guess or speculate. It must ap- 
pear that the inference of undue influence is the 
only one that can fairly and reasonably be drawn 
from the facts proved, and that any other explana- 
tion is fairly and reasonably excluded. If the facts 
proved would reasonably support an inference 
that undue influence was exercised, as well as the 
contrary inference that it was not exercised, then 
undue influence has not been proved. 


You must answer the following question: “Was 
the execution of the will of /state date/ by the testa- 
tor, AB, the result of undue influence by CD?” To 
answer that question, you must determine what 
were the facts and circumstances leading up to and 
surrounding execution of this will, taking into 
consideration such testimony as you deem true 
concerning (/here list the factors on which evidence has 
been adduced, such as:—/] AB’s physical and mental 
condition; AB’s contact with, or isolation from, 
(his, her) family and friends; AB’s knowledge and 
awareness of the will’s provisions and whether (he, 
she) was satisfied with them; the opportunity that 
AB had to obtain independent advice; AB’s depen- 
dence, if any, upon CD; CD’s control during AB’s 
lifetime over AB’s property and affairs; the action, 
if any, taken by CD to obtain execution of the will; 
CD’s whereabouts and actions at the time the will 
was executed; by whom the will was drafted; the 
presence or absence of independent counsel at the 
time the will was executed; the naturalness of the 
will’s provisions; the relation of the will’s contents 
to the contents of AB’s prior wills; the size of the 
provision for CD in relation to the total estate left 
by AB; the explanation offered by CD for the pro- 
vision made for (him, her) in the will). 


The burden is on the contestant to establish by 
a fair preponderance of the evidence that the will 
in question was the result of undue influence by 
CD. If you are not satisfied by a fair preponder- 
ance of the credible evidence that, in executing 
this will, AB gave in to the wishes of CD, contrary 
to (his, her) own free will and desires, or if the 
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credible evidence on that issue weighs so evenly 
that you are unable to say that there is a fair 
preponderance on either side, you will answer the 
question: “No”. If, however, you are satisfied by a 
fair preponderance of the credible evidence that, 
in executing this will, the testator gave in to the 
wishes of CD, contrary to (his, her) own free will 
and desires, you will answer the question: “Yes”. 


Comment 


Based on Matter of Walther’s Will, 6 NY2d 49, 188 NYS2d 168, 159 
NE2d 665 (1959); Matter of Anna’s Estate, 248 NY 421, 162 NE 473 
(1928); Smith v Keller, 205 NY 39, 98 NE 214 (1912); Children’s Aid 
Soc. of New York v Loveridge, 70 NY 387 (1877); Rollwagen v Rollwa- 
gen, 63 NY 504 (1876); Matter of Kaufmann’s Will, 20 AD2d 464, 247 
NYS2d 664 (1st Dept 1964), affd, 15 NY2d 825, 257 NYS2d 941, 205 
NE2d 864 (1965); Matter of Herlihy’s Estate, 18 AD2d 716, 236 NYS2d 
105 (2d Dept 1962), affd, 138 NY2d 816, 242 NYS2d 346, 192 NE2d 223 
(1963); Matter of Holly’s Will, 16 AD2d 611, 226 NYS2d 174 (1st Dept 
1962), affd, 138 NY2d 746, 241 NYS2d 870, 191 NE2d 920 (1963); Matter 
of Bach, 183 AD2d 455, 519 NYS2d 670 (2d Dept 1987); Matter of Burke, 
82 AD2d 260, 441 NYS2d 542 (2d Dept 1981); Matter of Henderson’s 
Will, 253 App Div 140, 1 NYS2d 871 (4th Dept 1937); Matter of Connor’s 
Will, 230 App Div 163, 244 NYS 221 (8d Dept 1930); Matter of Thomas’ 
Estate, 140 Misc 446, 251 NYS 726 (Sur 1931); Matter of Rose’s Estate, 
138 Misc 6380, 246 NYS 718 (Sur 1930); see Matter of Henderson, 80 
NY2d 388, 590 NYS2d 836, 605 NE2d 323 (1992); Matter of O’Donnell’s 
Estate, 91 AD2d 698, 457 NYS2d 609 (3d Dept 1982); Prince, Richardson, 
Evidence (Farrell 11th ed) § 3-214; 2A Warren’s Heaton, Surrogates’ 
Courts (6th ed) § 42.07. 


The pattern charge states the general rules governing undue 
influence. When the evidence establishes or the jury could find that a 
confidential relationship existed between AB and CD, PJI 7:56 or the 
alternate charge set forth in the Comment to PJI 7:56 should be 
substituted for the last two paragraphs of the pattern charge. When the 
evidence establishes or the jury could find that CD was the drafter- 
beneficiary of the will, PJI 7:57 or an adaptation of the alternate charge 
set forth in the Comment to PJI 7:56 should be substituted for the last 
two paragraphs of the pattern charge. 


Undue influence refers to moral coercion, which restrained indepen- 
dent action and destroyed free agency, or which, by importunity could 
not be resisted, constrained the testator to do that which was against 
the testator’s free will, American Committee for the Weizmann Institute 
of Science v Dunn, 36 AD3d 419, 827 NYS2d 134 (1st Dept 2007), affd, 
10 NY3d 82, 854 NYS2d 89, 883 NE2d 996 (2008); Matter of Estate of 
Alibrandi, 104 AD3d 1175, 960 NYS2d 760 (4th Dept 2013); Matter of 
Estate of Makitra, 101 AD3d 1579, 956 NYS2d 780 (4th Dept 2012); see 
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Matter of Estate of Stafford, 111 AD3d 1216, 975 NYS2d 810 (3d Dept 
2013). The criteria by which undue influence is determined were stated 
in Children’s Aid Soc. of New York v Loveridge, 70 NY 387 (1877); see 
also Estate of Kumstar, 66 NY2d 691, 496 NYS2d 414, 487 NE2d 271 
(1985); Matter of Estate of Makitra, supra; Matter of Estate of Malone, 
46 AD3d 975, 846 NYS2d 782 (8d Dept 2007); Matter of Will of Ryan, 
34 AD3d 212, 824 NYS2d 20 (1st Dept 2006) (citing PJI); Matter of 
Camac, 300 AD2d 11, 751 NYS2d 4385 (1st Dept 2002); Matter of Estate 
of Collins, 124 AD2d 48, 510 NYS2d 940 (4th Dept 1987); Matter of 
Burke, 82 AD2d 260, 441 NYS2d 542 (2d Dept 1981); Matter of Estate 
of Bacon, 169 Misc2d 858, 645 NYS2d 1016 (Sur 1996) (the three es- 
sential elements are motive, opportunity and exercise of the influence), 
and restated in Matter of Walther’s Will, 6 NY2d 49, 188 NYS2d 168, 
159 NE2d 665 (1959), as follows: 


“It must be shown that the influence exercised amounted 
to a moral coercion, which restrained independent action and 
destroyed free agency, or which, by importunity which could 
not be resisted, constrained the testator to do that which was 
against his free will and desire, but which he was unable to re- 
fuse or too weak to resist. It must not be the promptings of af- 
fection; the desire of gratifying the wishes of another; the ties 
of attachment arising from consanguinity, or the memory of 
kind acts and friendly offices, but a coercion produced by 
importunity, or by a silent resistless power which the strong 
will often exercises over the weak and infirm, and which could 
not be resisted, so that the motive was tantamount to force or 
fear . . . . Lawful influences which arise from the claims of 
kindred and family or other intimate personal relations are 
proper subjects for consideration in the disposition of estates, 
and if allowed to influence a testator in his last will, cannot be 
regarded as illegitimate or as furnishing cause for legal 
condemnation.” 


Undue influence must be proven by evidence of a substantial 
nature, Matter of Estate of Makitra, 101 AD3d 1579, 956 NYS2d 780 
(4th Dept 2012). Evidence of motive and opportunity without more does 
not establish a prima facie case or furnish the basis for inferring the 
necessary moral coercion; there must be additional evidence that such 
influence was actually exercised, Matter of Walther’s Will, 6 NY2d 49, 
188 NYS2d 168, 159 NE2d 665 (1959); Cudney v Cudney, 68 NY 148 
(1877); Matter of Vukich’s Will, 53 AD2d 1029, 385 NYS2d 905 (4th 
Dept 1976), affd, 43 NY2d 668, 400 NYS2d 817, 371 NE2d 535 (1977); 
Matter of Haggart’s Will, 33 AD2d 124, 307 NYS2d 18 (4th Dept 1969), 
affd, 27 NY2d 900, 317 NYS2d 370, 265 NE2d 779 (1970); Matter of 
Holly’s Will, 16 AD2d 611, 226 NYS2d 174 (1st Dept 1962), affd, 13 
NY2d 746, 241 NYS2d 870, 191 NE2d 920 (1963); Matter of Estate of 
Alibrandi, 104 AD3d 1175, 960 NYS2d 760 (4th Dept 2013); Matter of 
Estate of Makitra, supra; Matter of Estate of Malone, 46 AD3d 975, 846 
NYS2d 782 (3d Dept 2007); Matter of Mildred M.J., 43 AD3d 1391, 844 
NYS2d 539 (4th Dept 2007); Matter of Chiurazzi, 296 AD2d 406, 744 
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NYS2d 507 (2d Dept 2002); Matter of D’Agostino, 284 AD2d 857, 728 
NYS2d 234 (3d Dept 2001); see Matter of Tognino, 87 AD3d 1153, 930 
NYS2d 46 (2d Dept 2011) (question of fact where decedent was 81 and 
83 when she executed two living trust amendments, had a number of 
health problems, was living with respondents, had discussed her affairs 
with an attorney at the house, was aware of threats by one respondent 
[daughter-in-law] to leave her disabled son if trust was not amended, 
was intimidated by daughter-in law and was agitated by threats); Matter 
of Estate of Johnson, 6 AD3d 859, 775 NYS2d 107 (38d Dept 2004) (ques- 
tion of fact presented where, in addition to motive and opportunity, evi- 
dence indicated that decedent was “very naive, gullible and easily 
manipulated”, that proponent of will, who ignored decedent prior to the 
death of decedent’s wife, and proponent’s boyfriend moved into 
decedent’s home following death of decedent’s wife, that decedent was 
dependent upon proponent for his medicine, and that proponent, who 
was not mentioned in decedent’s prior will, was named executrix and 
primary beneficiary in will offered for probate); Matter of Pennino, 266 
AD2d 293, 698 NYS2d 265 (2d Dept 1999) (question of fact presented 
where, in addition to motive and opportunity, evidence established that 
proponent of will kept her marriage to testator a secret from the 
testator’s children and played a role in expediting execution of new will 
three days after wedding and one month before testator’s death). Absent 
specificity as to times, dates and places, conclusory allegations and 
speculation are insufficient to raise an issue of fact as to acts of undue 
influence or fraud, Matter of Estate of Colverd, 52 AD3d 971, 860 NYS2d 
254 (3d Dept 2008). The will may not be set aside unless the trier of fact 
finds that undue influence was actually exercised, Matter of Herlihy’s 
Estate, 18 AD2d 716, 236 NYS2d 105 (2d Dept 1962), aff'd, 13 NY2d 
816, 242 NYS2d 346, 192 NE2d 223 (1963); Matter of Connor’s Will, 230 
App Div 163, 244 NYS 221 (3d Dept 1930). Moreover, the influence 
must have been exercised over the very will in question, Matter of 
Kaufmann’s Will, 14 AD2d 411, 221 NYS2d 601 (1st Dept 1961). 


As to claims of fraud, it must be shown that the wrongdoer know- 
ingly made a false statement which altered the testamentary disposi- 
tion that would otherwise have been made in the absence of the state- 
ment, Matter of Estate of Paigo, 53 AD3d 836, 863 NYS2d 508 (3d Dept 
2008); Matter of Clapper, 279 AD2d 730, 718 NYS2d 468 (3d Dept 2001). 
In a case involving a claim of fraud, the charge should be modified to 
reflect that standard. 


The references in the pattern charge to “this will” and “the will in 
question” should make the latter point sufficiently clear to the jury, but 
it may be desirable, in a case involving incidents and events remote in 
time from the making of the will, to add at the end of the pattern charge: 


PJI 7:55.1 


You may not answer the question “Yes”, how- 
ever, unless you find that the influence was exer- 
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cised over the making of the very will in question, 
the will of /state date/. 


The coercion that constitutes undue influence may be outright fraud 
or duress, Matter of Schillenger’s Will, 258 NY 186, 179 NE 380 (1932); 
Smith v Keller, 205 NY 39, 98 NE 214 (1912); Matter of Smith, 95 NY 
516 (1884), but may also consist solely of subtle suggestion or insidious 
subversion of the testator’s mind, Matter of Kaufmann’s Will, 20 AD2d 
464, 247 NYS2d 664 (1st Dept 1964), affd, 15 NY2d 825, 257 NYS2d 
941, 205 NE2d 864 (1965); Heath v Koch, 74 App Div 338, 77 NYS 513 
(1st Dept 1902), affd, 173 NY 629, 66 NE 1110 (1903); Buchanan v 
Belsey, 65 App Div 58, 72 NYS 601 (1st Dept 1901); Matter of 
Whitmarsh’s Estate, 133 Misc 858, 234 NYS 505 (Sur 1929); see gener- 
ally Matter of Burke, 82 AD2d 260, 441 NYS2d 542 (2d Dept 1981). 
However, mere advice or urging to make a will, without more, does not 
constitute undue influence, Matter of Estate of Kemble, 149 AD2d 899, 
540 NYS2d 585 (3d Dept 1989); Matter of Knight’s Will, 87 Misc 577, 
150 NYS 137 (Sur 1914); Matter of Gannon, 73 Misc 325, 182 NYS 712 
(Sur 1911). Moreover, the mere fact that the decedent’s daughter alleg- 
edly misled the decedent into believing that a disposition in favor of the 
decedent’s son would cause him to lose social security benefits does not 
constitute undue influence where the record supports the conclusion 
that the will achieved the decedent’s testamentary intentions, Matter of 
Young, 289 AD2d 725, 738 NYS2d 100 (3d Dept 2001). Thus, a will is 
entitled to probate even if the decedent was mistaken concerning 
extraneous facts which might have caused the decedent to make a dif- 
ferent disposition, unless the mistake of fact was the product of undue 
influence, id. 


All of the facts and circumstances surrounding the testator and the 
making of the will are significant, Rollwagen v Rollwagen, 63 NY 504 
(1876); Matter of Camac, 300 AD2d 11, 751 NYS2d 435 (1st Dept 2002); 
Matter of Panek, 237 AD2d 82, 667 NYS2d 177 (4th Dept 1997) includ- 
ing (1) the physical and mental condition of the testator, Rollwagen v 
Rollwagen, supra; Matter of Van Ness’ Will, 78 Misc 592, 189 NYS 485 
(Sur 1912); Matter of Benjamin’s Will, 136 NYS 1070 (Sur 1911), n or; 
see Matter of Rosen, 296 AD2d 504, 747 NYS2d 99 (2d Dept 2002); 
Matter of Callahan, 155 AD2d 454, 547 NYS2d 113 (2d Dept 1989) 
(testator suffered from a variety of physical ailments and was described 
as “upset”, “in space” and a “beaten individual”); 3 Warren’s Heaton, 
Surrogates’ Courts (6th ed) j§ 42.06(3), (4), for even though a testator 
possesses sufficient capacity to make a will, the testator may not be 
strong enough to ward off undue influence; (2) whether execution of the 
will was attended to by an independent attorney, although the fact that 
it was does not automatically rule out a finding that the plan of distri- 
bution was the product of undue influence, Matter of Kaufmann’s Will, 
20 AD2d 464, 247 NYS2d 664 (1st Dept 1964), affd, 15 NY2d 825, 257 
NYS2d 941, 205 NE2d 864 (1965); see Matter of Estate of Brower, 4 
AD83d 586, 772 NYS2d 112 (3d Dept 2004) (will drafted by independent 
attorney); (3) the motive and opportunity of the beneficiary, Rollwagen 
v Rollwagen, supra, Matter of Estate of Delyanis, 252 AD2d 585, 676 
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NYS2d 219 (2d Dept 1998); but, of course, undue influence may be 
exerted by an individual acting on behalf of the beneficiary, see Matter 
of Satterlee’s Will, 281 App Div 251, 119 NYS2d 309 (1st Dept 1953); (4) 
the nature of the will, the testator’s family relations, the testator’s 
dependency upon and subjection to the control of the person supposed 
to have wielded the influence, and the acts and declarations of such 
person, Rollwagen v Rollwagen, supra; Matter of Estate of O’Brien, 182 
AD2d 1135, 583 NYS2d 100 (4th Dept 1992); Matter of Streb’s Will, 247 
App Div 556, 288 NYS 334 (4th Dept 1936); Matter of Callahan, 155 
AD2d 454, 547 NYS2d 113 (2d Dept 1989); see Matter of Estate of 
Johnson, 6 AD3d 859, 775 NYS2d 107 (8d Dept 2004); and (5) whether 
the will’s provisions constitute a marked departure in favor of the person 
charged with undue influence from a prior natural plan of disposition, 
Matter of Kruszelnicki’s Will, 23 AD2d 622, 258 NYS2d 277 (4th Dept 
1965); Matter of Brush’s Will, 1 AD2d 625, 152 NYS2d 545 (1st Dept 
1956); see Matter of Estate of Johnson, supra. Events occurring after 
the execution of the will may be taken into account, Matter of Rosen, 
296 AD2d 504, 747 NYS2d 99 (2d Dept 2002). 


Circumstantial evidence is the usual method of proof, direct evi- 
dence seldom being available, see Matter of Camac, 300 AD2d 11, 751 
NYS2d 435 (1st Dept 2002); Matter of Panek, 237 AD2d 82, 667 NYS2d 
177 (4th Dept 1997); Matter of Estate of Edel, 182 Misc2d 878, 700 
NYS2d 664 (Sur 1999), but the circumstantial evidence must be signifi- 
cant to establish undue influence, Matter of Estate of Fellows, 16 AD3d 
995, 792 NYS2d 664 (3d Dept 2005). Circumstantial evidence that sup- 
ports conflicting inferences is insufficient to establish undue influence, 
Matter of Estate of Turner, 56 AD3d 863, 866 NYS2d 429 (3d Dept 
2008). A prima facie case of undue influence cannot be established un- 
less the evidence is inconsistent with the hypothesis that the will 
expresses the testator’s voluntary intent, Matter of Walther’s Will, 6 
NY2d 49, 188 NYS2d 168, 159 NE2d 665 (1959); Matter of Estate of 
Branovacki, 278 AD2d 791, 723 NYS2d 575 (4th Dept 2000); Matter of 
Novie’s Will, 28 AD2d 1158, 284 NYS2d 175 (3d Dept 1967); Matter of 
Beneway’s Will, 272 App Div 463, 71 NYS2d 361 (3d Dept 1947); see 
Matter of Fiumara’s Estate, 47 NY2d 845, 418 NYS2d 579, 392 NE2d 
565 (1979). 


The intent of the person charged with undue influence or fraud 
may be established by evidence of other instances in which that person 
was found to have exercised undue influence or been guilty of fraud 


under circumstances similar to the case on trial, Matter of Brandon’s 
Estate, 55 NY2d 206, 448 NYS2d 436, 483 NE2d 501 (1982). 


The burden of proof of undue influence is upon the contestant, Matter 
of Anna’s Estate, 248 NY 421, 162 NE 473 (1928); Matter of Kindberg’s 
Will, 207 NY 220, 100 NE 789 (1912); Matter of Panek, 237 AD2d 82, 
667 NYS2d 177 (4th Dept 1997); Matter of Nicoll, 191 AD2d 444, 594 
NYS2d 296 (2d Dept 1993); Matter of Bach, 1383 AD2d 455, 519 NYS2d 
670 (2d Dept 1987); Matter of Estate of Collins, 124 AD2d 48, 510 
NYS2d 940 (4th Dept 1987); Matter of Klitgaard’s Will, 83 AD2d 651, 
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442 NYS2d 590 (3d Dept 1981); Matter of Streb’s Will, 247 App Div 556, 
288 NYS 334 (4th Dept 1936); Matter of Lefferts’ Will, 29 Misc2d 594, 
218 NYS2d 845 (Sur 1961), affd, 16 AD2d 939, 230 NYS2d 673 (2d 
Dept 1962). This is so notwithstanding the provision in SCPA 1408 that 
the proponent must establish to the satisfaction of the Surrogate, that 
the testator was not “under restraint.” Moreover, even though the con- 
testant produces evidence that, if unexplained, would be sufficient to 
support a finding of undue influence, the burden of proof, as distinct 
from the burden of going forward, never shifts, Matter of Anna’s Estate, 
248 NY 421, 162 NE 473 (1928); Matter of Moran, 261 AD2d 936, 689 
NYS2d 798 (4th Dept 1999); see Comment to PJI 7:56. 


A petitioner seeking to vacate a probate decree based upon allega- 
tions that a will was procured through the exercise of undue influence 
must demonstrate a substantial basis for its contest and a reasonable 
probability of success through competent evidence that would have 
probably altered the outcome of the original probate proceeding, Ameri- 
can Committee for Weizmann Institute of Science v Dunn, 10 NY3d 82, 
854 NYS2d 89, 883 NE2d 996 (2008). 


A verdict for the proponent should be directed when the evidence is 
consistent with a finding that the will expresses the testator’s voluntary 
intent, as for example, where there was no evidence that decedent was 
emotionally or mentally dependent or otherwise incapable of making his 
own relevant decisions and where the will was consistent with the 
decedent’s lifetime philanthropic pattern, Matter of Estate of Seelig, 13 
AD3d 776, 786 NYS2d 610 (3d Dept 2004), or when the only evidence 
suggestive of undue influence is of a confidential relationship, Matter of 
Walther’s Will, 6 NY2d 49, 188 NYS2d 168, 159 NE2d 665 (1959), or 
where the will drafter was named trustee, Estate of Kumstar, 66 NY2d 
691, 496 NYS2d 414, 487 NE2d 271 (1985), or when the only allegation 
is that the attorney initiated contact with the deceased concerning her 
desire to execute a new will, Matter of Estate of Kemble, 149 AD2d 899, 
540 NYS2d 585 (3d Dept 1989), or where the evidence confirmed that 
the testator had become estranged from the contestant, his daughter, 
and had become romantically involved with the proponent, Matter of 
Lamonica, 199 AD2d 508, 606 NYS2d 38 (2d Dept 1993), or where the 
evidence merely shows opportunity and motive to exercise undue influ- 
ence, Matter of Bustanoby, 262 AD2d 407, 691 NYS2d 179 (2d Dept 
1999); Matter of Will of Coniglio, 242 AD2d 901, 663 NYS2d 456 (4th 
Dept 1997); see Matter of Estate of Fairbairn, 9 AD3d 579, 780 NYS2d 
40 (3d Dept 2004); Matter of Clapper, 279 AD2d 730, 718 NYS2d 468 
(3d Dept 2001); and see PJI 7:56. A verdict for the proponent should 
also be directed when the will complained of is unexceptional or the gift 
to the proponent is explained by close family or other ties, see Matter of 
Fiumara’s Estate, 47 NY2d 845, 418 NYS2d 579, 392 NE2d 565 (1979); 
Matter of Walther’s Will, supra; Matter of Becker’s Will, 15 NY2d 916, 
258 NYS2d 652, 206 NE2d 657 (1965); Matter of Herlihy Will, 13 NY2d 
816, 242 NYS2d 346, 192 NE2d 223 (1963); Matter of Reid’s Will, 298 
NY 878, 84 NE2d 801 (1949); Matter of Haggart’s Will, 33 AD2d 124, 
307 NYS2d 18 (4th Dept 1969), aff'd, 27 NY2d 900, 317 NYS2d 370, 265 
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NE2d 779 (1970); Matter of Moskowitz’s Will, 279 App Div 660, 107 
NYS2d 853 (2d Dept 1951), aff'd, 303 NY 992, 106 NE2d 68 (1952); 
Matter of Klitgaard’s Will, 83 AD2d 651, 442 NYS2d 590 (3d Dept 1981); 
Matter of Villani’s Will, 25 AD2d 838, 270 NYS2d 145 (1st Dept 1966). 


In many instances, however, conflicting testimony on the issue of 
undue influence will present a jury issue, see Matter of Krimer’s Will, 
13 NY2d 739, 241 NYS2d 866, 191 NE2d 917 (1963); Matter of 
Evander’s Will, 13 NY2d 1083, 246 NYS2d 406, 196 NE2d 62 (1963); 
Matter of Kaufmann’s Will, 20 AD2d 464, 247 NYS2d 664 (1st Dept 
1964), affd, 15 NY2d 825, 257 NYS2d 941, 205 NE2d 864 (1965); Matter 
of Itta, 225 AD2d 548, 688 NYS2d 759 (2d Dept 1996) Gury question 
presented where the proponent, against the advice of the testator’s 
physician and without notifying the objectant, testator’s daughter, drove 
his 94 year old father, the testator, to attorney’s office, and convinced 
the testator, who was in a weakened state, that the objectant had misap- 
propriated money from the testator’s account, and where the will named 
proponent as sole beneficiary disinheriting the objectant); Matter of 
Elmore’s Will, 42 AD2d 240, 346 NYS2d 182 (3d Dept 1973); Matter of 
Kruszelnicki’s Will, 23 AD2d 622, 258 NYS2d 277 (4th Dept 1965); see 
also Matter of Estate of Brower, 4 AD3d 586, 772 NYS2d 112 (3d Dept 
2004) (decedent’s statement to healthcare worker that family members 
were “pulling a fast one” with regard to his finances did not implicate 
petitioner and thus was insufficient to raise issue of fact). Thus, where 
there is sufficient evidence adduced at trial that, if believed by the jury, 
is adequate to sustain the contestant’s burden, it is error to set aside a 
jury finding of undue influence, Matter of Moran, 261 AD2d 936, 689 
NYS2d 798 (4th Dept 1999); Matter of Tokarz, 199 AD2d 400, 605 
NYS2d 365 (2d Dept 1993). 


Additional charges may be required in an undue influence case to 
clarify for the jury the effect of rules of evidence. For example, the 
testator’s declarations made before and within a reasonable period after 
the making of the will concerning his or her feelings with respect to the 
beneficiary are admissible, not as evidence of the facts to which they 
relate, but to show the testator’s state of mind, Matter of Limberg’s 
Will, 277 NY 129, 13 NE2d 605 (1938); Matter of Putnam’s Will, 257 
NY 140, 177 NE 399 (1931); Marx v McGlynn, 88 NY 357 (1882); see 
Smith v Keller, 205 NY 39, 98 NE 214 (1912). At the time such evidence 
comes in, the jury should be advised of the limited purpose for which it 
is admitted, see PJI 1:65 and PJI 1:66. Furthermore, if the beneficiary 
seeks to testify to offer an explanation, objection to such testimony on 
the basis of the dead man’s statute (CPLR 4519) must be sustained, 
Matter of Smith, 95 NY 516 (1884). In such a case, the jury must be 
told that they can draw no inference against the beneficiary by reason 
of his or her failure to testify, see PJI 7:40. 
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PJI 7:56. Will Contests—Undue Influence—Confidential 
Relationship 


You must answer the following question: “Was 
the execution of the will of /state date/ by the testa- 
tor, AB, the result of undue influence of CD?” One 
of the factors that enters into deciding that ques- 
tion is the relationship between AB and CD. The 
relationship of (attorney and client, guardian and 
ward, trustee and beneficiary) is considered by the 
law to be confidential by its very nature. In this 
case it is not disputed that CD was AB’s (attorney, 
guardian, trustee), (/here state the additional circum- 
stances in the case that trigger the obligation to explain, 
such as:—/ that no provision was made for CD in 
AB’s prior will and that CD is the sole beneficiary 
under the will in question). Under those circum- 
stances, CD is required to offer evidence to explain 
the provision benefiting (him, her) and you may, 
although you are not required to, infer that undue 
influence was exercised, unless on the basis of all 
of the evidence in the case, including any explana- 
tion offered by CD, you conclude that AB freely 
and knowingly executed the will. CD contends that 
the inference of undue influence should not be 
drawn because /state CD’s contention/. 


The burden is upon the contestant to establish 
by a fair preponderance of the credible evidence 
that the will in question was the result of undue 
influence of CD. To decide that issue, you must 
determine what were the facts and circumstances 
leading up to and surrounding execution of the 
will, taking into consideration the fact that CD was 
AB’s (attorney, guardian, trustee), (/here repeat the 
additional circumstances, such as:—/ that no provision 
was made for CD in AB’s prior will and that CD is 
the sole beneficiary under the will in question) and 
such testimony as you believe to be true concern- 
ing ([here list the factors on which evidence has been ad- 
duced, such as:—/] AB’s physical and mental condi- 
tion; AB’s contact with, or isolation from (his, her) 
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family and friends; AB’s knowledge, awareness and 
satisfaction with the will’s provisions; the op- 
portunity that AB had to obtain independent 
advice; AB’s dependency, if any, upon CD; CD’s 
control during AB’s lifetime over AB’s property 
and affairs; the action, if any, taken by CD to 
obtain execution of the will; CD’s whereabouts and 
actions at the time the will was executed; by whom 
the will was drafted; the presence or absence of in- 
dependent counsel at the time the will was exe- 
cuted; the naturalness of the will’s provisions; the 
evidence offered by CD to explain the provision 
benefiting (him, her) in the will). 


As you recall, you must answer the following 
question: “Was the execution of the will of /state 
date/ by the testator, AB, the result of undue influ- 
ence of CD?” If you are satisfied by a fair prepon- 
derance of the credible evidence that in executing 
the will in question AB gave in to the wishes of 
CD, contrary to AB’s own free will and desires, you 
will answer the question: “Yes.” If, however, you 
are not satisfied by a fair preponderance of the 
credible evidence that in executing the will AB 
gave in to the wishes of CD contrary to AB’s own 
free will and desires, or if the credible evidence on 
that issue weighs so evenly that you are unable to 
say that there is a fair preponderance on either 
side, you will answer the question: “No.” 


Comment 


This pattern charge is intended to be used in substitution for the 
last two paragraphs of PJI 7:55, in a case in which a confidential rela- 
tionship exists as a matter of law, and where the added circumstances 
bringing into play CD’s obligation to explain are undisputed. Both the 
existence of a confidential relationship and the presence of the neces- 
sary added circumstances may be questions of fact. An alternative 
charge for such case is set forth below. When it may be found that CD 
was the drafter of the will, PJI 7:57 rather than PJI 7:56 should be used 
in substitution for the last two paragraphs of PJI 7:55, even though it 
may also be found that there was a confidential relationship. 


The pattern charge is based on Matter of Putnam’s Will, 257 NY 
140, 177 NE 399 (1931); Matter of Anna’s Estate, 248 NY 421, 162 NE 
473 (1928); Matter of Kindberg’s Will, 207 NY 220, 100 NE 789 (1912); 
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Matter of Smith, 95 NY 516 (1884); Marx v McGlynn, 88 NY 357 (1882); 
Matter of Kaufmann’s Will, 20 AD2d 464, 247 NYS2d 664 (1st Dept 
1964), affd, 15 NY2d 825, 257 NYS2d 941, 205 NE2d 864 (1965); Matter 
of Wharton’s Will, 270 App Div 670, 62 NYS2d 169 (1st Dept 1946), 
affd, 297 NY 671, 76 NE2d 328 (1947); Matter of Brand, 185 App Div 
134, 173 NYS 169 (3d Dept 1918), aff'd, 227 NY 630, 125 NE 9138 (1919); 
Matter of Bach, 133 AD2d 455, 519 NYS2d 670 (2d Dept 1987); Matter 
of Satterlee’s Will, 281 App Div 251, 119 NYS2d 309 (1st Dept 1953); 
Matter of Carter’s Will, 199 App Div 405, 191 NYS 551 (3d Dept 1921); 
see 2A Warren’s Heaton, Surrogates’ Court (6th ed) § 42.07(1). 


Relationships classified as confidential as a matter of law are at- 
torney and client, trustee and cestui que trust, and guardian and ward, 
Matter of Smith, 95 NY 516 (1884); Matter of Brand, 185 App Div 134, 
173 NYS 169 (3d Dept 1918), aff'd, 227 NY 630, 125 NE 913 (1919); see 
Gordon v Bialystoker Center and Bikur Cholim, Inc., 45 NY2d 692, 412 
NYS2d 593, 385 NE2d 285 (1978); Matter of Burke, 82 AD2d 260, 441 
NYS2d 542 (2d Dept 1981) (nursing home operator). The relationship of 
physician and patient apparently is also included, Matter of Satterlee’s 
Will, 281 App Div 251, 119 NYS2d 309 (1st Dept 1953); see Marx v 
McGlynn, 88 NY 357 (1882); Matter of Brand, supra; see also Matter of 
Keefe’s Will, 47 App Div 214, 62 NYS 124 (3d Dept 1900), rev’d on other 
grounds, 164 NY 352, 58 NE 117 (1900); Matter of Cornell’s Will, 43 
App Div 241, 60 NYS 53 (8d Dept 1899), affd, 163 NY 608, 57 NE 1107 
(1900), as may be that of minister and congregant, Marx v McGlynn, 
supra, if the minister is in fact spiritual advisor of the congregant, Mat- 
ter of Brand, supra. 


To speak of relationships confidential as a matter of law is some- 
what misleading, because even in the case of guardian and ward or at- 
torney and client, a close family relationship “counterbalances any con- 
trary legal presumption”, Matter of Walther’s Will, 6 NY2d 49, 188 
NYS2d 168, 159 NE2d 665 (1959) (committee and ward were sisters); 
see Matter of Moskowitz’ Will, 279 App Div 660, 107 NYS2d 853 (2d 
Dept 1951), aff'd, 303 NY 992, 106 NE2d 68 (1952) (attorney and client 
were son and father); see Matter of Camac, 300 AD2d 11, 751 NYS2d 
435 (1st Dept 2002) (physician and patient were daughter and mother), 
and explanation by the beneficiary is not required. In such a case, PJI 
7:55 should be used, notwithstanding the confidential relationship. 


Moreover, the inference of undue influence in Matter of Putnam’s 
Will, 257 NY 140, 177 NE 399, should not automatically be applied 
where an attorney-legatee has had a professional relationship with the 
testator but was not the attorney who drafted the testamentary instru- 
ment, Matter of Henderson, 80 NY2d 388, 590 NYS2d 836, 605 NE2d 
323 (1992); Matter of Guidi’s Will, 259 App Div 652, 20 NYS2d 240 (1st 
Dept 1940), aff'd, 284 NY 680, 30 NE2d 723 (1940); Matter of Kaufmann’s 
Will, 14 AD2d 411, 221 NYS2d 601 (1st Dept 1961); see Cordovi v 
Karnbad, 214 AD2d 476, 625 NYS2d 519 (1st Dept 1995) (no inference 
arises where decedent’s accountant and financial adviser and her sole 
beneficiary was not involved in preparation or execution of the will). 
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However, the fact that outside counsel drafted and supervised the exe- 
cution of the will does not preclude a finding of undue influence through 
abuse of a confidential relationship, Matter of Anna’s Estate, 248 NY 
421, 162 NE 473 (1928); Smith v Keller, 205 NY 39, 98 NE 214 (1912), 
Matter of Kaufmann’s Will, supra; see Matter of Henderson, supra. 


Other relationships may be deemed confidential, either as a matter 
of law, if the evidence concerning the relationship is clear, see Matter of 
Carter’s Will, 199 App Div 405, 422, 191 NYS 551 (3d Dept 1921) 
(financial advisor), or as a matter of fact. Thus, Matter of Smith, 95 NY 
516 (1884), lists “persons one of whom is dependent upon and subject to 
the control of the other” as within the rule and Marx v McGlynn, 88 NY 
357 (1882), includes cases “where other close confidential relationships 
exist.” Matter of Kaufmann’s Will, 20 AD2d 464, 247 NYS2d 664 (1st 
Dept 1964), affd, 15 NY2d 825, 257 NYS2d 941, 205 NE2d 864 (1965), 
the Court concluded that, although the case had been submitted to the 
jury without the benefit of the rule concerning confidential relation- 
ships, the circumstances spelled out a confidential relation and gave 
rise to an obligation on the part of the proponent-devisee to offer an 
explanation; see also Matter of Estate of Antoinette, 238 AD2d 762, 657 
NYS2d 97 (38d Dept 1997) (not error to charge jury that it could find a 
confidential relationship between testator and niece); Matter of Burke, 
82 AD2d 260, 441 NYS2d 542 (2d Dept 1981); Matter of Van Den 
Heuvel’s Will, 76 Misc 137, 162, 136 NYS 1109 (Sur 1912). In Matter of 
Bach, 133 AD2d 455, 519 NYS2d 670 (2d Dept 1987), the Court 
concluded that the question of whether a confidential relationship 
existed should have been submitted to the jury. The question has been 
held one for the jury in cases involving inter vivos transfers, Ten Eyck v 
Whitbeck, 156 NY 341, 50 NE 963 (1898); Cowee v Cornell, 75 NY 91 
(1878); Reoux v Reoux, 3 AD2d 560, 163 NYS2d 212 (8d Dept 1957), 
affd, 4 NY2d 1022, 177 NYS2d 527, 152 NE2d 548 (1958); Hazel v 
Sacco, 52 AD2d 1042, 384 NYS2d 572 (4th Dept 1976). 


In a case in which the question is to be submitted to the jury, the 
pattern charge should be modified as indicated below. Note, however, 
that the question of confidential relationship ordinarily should not be 
submitted to the jury in a case involving parent and child, brother and 
sister, husband and wife, since the close family relationship in most in- 
stances will counterbalance any contrary inference of undue influence, 
Matter of Walther’s Will, 6 NY2d 49, 188 NYS2d 168, 159 NE2d 665 
(1959) (sisters); Matter of Martin, 98 NY 193 (1885) (parent and child); 
Matter of Herlihy’s Estate, 18 AD2d 716, 236 NYS2d 105 (2d Dept 
1962), affd, 13 NY2d 816, 242 NYS2d 346, 192 NE2d 223 (1963) (parent 
and child); Matter of Brand, 185 App Div 134, 173 NYS 169 (3d Dept 
1918), affd, 227 NY 630, 125 NE 913 (1919) (husband and wife); Matter 
of Camac, 300 AD2d 11, 751 NYS2d 435 (1st Dept 2002) (parent and 
child); Matter of Thompson’s Will, 121 App Div 470, 106 NYS 111 (2d 
Dept 1907) (brothers); see Matter of Estate of Rella, 105 AD3d 607, 963 
NYS2d 253 (1st Dept 2013); Matter of Estate of Antoinette, 238 AD2d 
762, 657 NYS2d 97 (3d Dept 1997); Matter of Dunn, 184 App Div 386, 
171 NYS 1056 (3d Dept 1918); Matter of Stapleton’s Will, 71 App Div 1, 
75 NYS 657 (1st Dept 1902). 
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Factors other than the confidential relationship must be found 
before any obligation arises on the part of the beneficiary to explain. 
Absent such additional factors, a prima facie case has not been made 
out and a verdict for the proponent should be directed. No all-inclusive 
list of such factors is to be found in the cases although the following 
passage from Matter of Smith, 95 NY 516 (1884), is helpful: 


“The mere fact, therefore, that the proponent was the at- 
torney of the testatrix did not, according to the authorities 
cited, create a presumption against the validity of the legacy 
given by her will. But taking all the circumstances together— 
the fiduciary relation, the change of testamentary intention, 
the age, and mental and physical condition of the decedent, the 
fact that the proponent was the draftsman and principal bene- 
ficiary under the will and took an active part in procuring its 
execution, and that the testatrix acted without independent 
advice, a case was made which required explanation, and which 
imposed upon the proponent the burden of satisfying the court 
that the will was the free, untrammeled and intelligent expres- 
sion of the wishes and intention of the testatrix.” 


Exactly what circumstances will trigger the obligation to explain is 
not entirely clear. Apparently, no single factor by itself is sufficient, for, 
as appears from the Comment to PJI 7:57, although an attorney- 
beneficiary is also the drafter, some additional factor suggestive of 
undue influence still must be found before any inference can be drawn 
from the failure to explain. However, when to attorney-beneficiary- 
drafter is added a marked departure in favor of the beneficiary from a 
prior natural plan of disposition, Matter of Kruszelnicki’s Will, 23 AD2d 
622, 258 NYS2d 277 (4th Dept 1965); Matter of Brush’s Will, 1 AD2d 
625, 152 NYS2d 545 (1st Dept 1956), as when the beneficiary receives 
the entire residuary and the prior will had left the residuary to charity, 
Matter of Putnam’s Will, 257 NY 140, 177 NE 399 (1931), there is an 
obligation to explain. As to the effect of the Dead Man’s Statute, see last 
paragraph of this Comment. The matter is one that the trial judge must 
evaluate on the facts of each case. The pattern charge uses the situation 
of the Putnam case and assumes that the facts are undisputed. In a 
case in which these facts are disputed, the charge must be modified 
accordingly. 


PJI 7:56.1 


Both the additional factors and the confidential rela- 
tionship may be disputed fact issues. In such a case, all 
of the first paragraph of the pattern charge after the 
second sentence should be deleted and the following 
inserted: 


If you find that (AB relied exclusively upon 
CD’s knowledge and judgment in the conduct of 
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(his, her) financial affairs, AB was dependent upon 
and subject to the control of CD), you may conclude 
that the relation between them was one of trust 
and confidence. Even though you conclude there 
was such a relationship, however, the existence of 
that relationship, in and of itself, is not a sufficient 
basis to infer that undue influence was exercised. 
If in addition to such relationship you find that 
([set forth the added facts in the case that the court deems 
sufficient to give rise to an obligation to explain, such 
as:—/ CD took an active part in obtaining execu- 
tion of the will and AB had no opportunity to 
obtain independent advice, the plan of disposition 
of this will differs radically and without apparent 
reason from that of AB’s prior will), then CD is 
required to offer evidence to explain the provision 
of the will benefiting (him, her), and you may, al- 
though you are not required to, infer that undue 
influence was exercised, unless on the basis of all 
of the evidence in the case, including any explana- 
tion offered by CD, you conclude that AB freely 
and knowingly executed the will. If you find that 
no confidential relationship existed, or that al- 
though there was such a relationship the ad- 
ditional facts to which I have referred are not pre- 
sent, you may draw no such inference of undue 
influence. CD contends, moreover, that even 
though you find both a confidential relationship 
and such additional facts, you nevertheless should 
draw no such inference because /state CD’s 
contention]. 


Where this alternate charge is used, the second paragraph of 
the pattern charge should be modified by deleting everything af- 
ter the words “taking into consideration” through the words “will 
in question) and” and adding in the list of factors contained 
within the parentheses in that paragraph reference to the ad- 
ditional facts referred to in the first paragraph. 


The burden of proof does not shift. Even though under all the cir- 
cumstances it is incumbent on the proponent to offer an explanation, 
the burden remains upon the contestant, Matter of Putnam’s Will, 257 
NY 140, 177 NE 399 (1931); Matter of Kindberg’s Will, 207 NY 220, 100 
NE 789 (1912); Matter of Wharton’s Will, 297 NY 671, 76 NE2d 328 
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(1947); Matter of Miller, 220 AD2d 591, 632 NYS2d 817 (2d Dept 1995); 
Matter of Connor’s Will, 230 App Div 163, 244 NYS 221 (38d Dept 1930); 
Matter of Carter’s Will, 199 App Div 405, 191 NYS 551 (3d Dept 1921). 
Once the inference of undue influence is established, the proponent of 
the will has the burden of offering an explanation, other than influence, 
for the contested will, Matter of Putnam’s Will, supra; Matter of Miller, 
supra. While some of the cases use the word “presumption”, Matter of 
Weinstock’s Estate, 40 NY2d 1, 386 NYS2d 1, 351 NE2d 647 (1976); 
Matter of Walther’s Will, 6 NY2d 49, 188 NYS2d 168, 159 NE2d 665 
(1959); Matter of Smith, 95 NY 516 (1884); Marx v McGlynn, 88 NY 357 
(1882); Matter of Kaufmann’s Will, 20 AD2d 464, 247 NYS2d 664 (1st 
Dept 1964), affd, 15 NY2d 825, 257 NYS2d 941, 205 NE2d 864 (1965), 
and one case indicates that with respect to an attorney-beneficiary- 
drafter, less evidence is required to find undue influence, Post v Mason, 
91 NY 539 (1883), the better view is that the effect of the rule is similar 
to res ipsa loquitur, Matter of Kindberg’s Will, supra; Matter of Con- 
nor’s Will, supra; that is, it permits but does not require the jury to 
draw an inference that undue influence was exercised if an explanation 
is not forthcoming from proponent, see Annot: 13 ALR3d 381. Whether 
an explanation is offered or not, it is for the jury to determine whether 
the contestant has sustained the burden of proving undue influence, 
Matter of Connor’s Will, supra; see Matter of Will of Satterlee, 2 NY2d 
285, 159 NYS2d 689, 140 NE2d 543 (1957). 


The intent of the person charged with undue influence or fraud 
may be established by evidence of other instances in which that person 
was found to have exercised undue influence or been guilty of fraud 


under circumstances similar to the case on trial, Matter of Brandon’s 
Estate, 55 NY2d 206, 448 NYS2d 436, 433 NE2d 501 (1982). 


When the beneficiary offers an explanation and the contestant 
objects on the basis of the dead man’s statute, the jury should be 
instructed that it can draw no inference against the beneficiary by rea- 
son of his or her failure to testify, see Comment to PJI 7:55 and see PJI 
7:40. 


Joint Bank Accounts 


Banking Law § 675 (b) provides that when a cash deposit has been 
made in or with any banking organization in the name of the depositor 
and another person in form to be paid or delivered to either, or the 
survivor of them, that deposit and any additional deposits made by ei- 
ther person shall become the property of such persons as joint tenants. 
When an account has been formed in accordance with the statute and 
the “survivorship” language appears on the account’s signature card, a 
presumption arises that the parties intended to create a joint tenancy 
with rights of survivorship, Banking Law § 675 (b); Matter of Estate of 
Corcoran, 63 AD3d 93, 877 NYS2d 522 (3d Dept 2009). When the 
presumption applies, the burden shifts to a party seeking to rebut it to 
either establish fraud, undue influence or lack of capacity or to present 
evidence supporting an inference that the joint account was established 
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as a convenience and not with the intention of conferring a present ben- 
eficial interest on the other party to the account, id; Fischedick v 
Heitmann, 267 AD2d 592, 699 NYS2d 508 (3d Dept 1999). The conduct 
and statements of a surviving cotenant are major factors used in 
determining whether a bank account is opened as a matter of conve- 
nience or as a joint account, Matter of Estate of Corcoran, supra; Camar- 
da’s Estate, 63 AD2d 837, 406 NYS2d 193 (4th Dept 1978). 
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3. DRAFTER-BENEFICIARY 


PJI 7:57. Will Contests—Undue Influence—Drafter— 
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Beneficiary 


You must answer the following question: “Was 
the execution of the will of /state date/ by the testa- 
tor, AB, the result of undue influence of CD?” It is 
not disputed that the will was drafted by CD, that 
it leaves CD /state will provision] and that (/here state 
the additional circumstances in the case that trigger the 
obligation to explain, such as:—/ persons who are the 
natural objects of AB’s bounty are left (nothing, 
only token amounts), the plan of disposition of this 
will differs radically and without apparent reason 
from AB’s prior will). Under those circumstances, 
CD was required to offer evidence that explains 
the provision benefiting (him, her) and you may, 
although you are not required to, infer that undue 
influence was exercised, unless on the basis of all 
of the evidence in the case, including any explana- 
tion offered by CD, you conclude that AB freely 
and knowingly executed the will. CD contends that 
the inference of undue influence should not be 
drawn because /state CD’s contention/. 


The burden is on the contestant to establish by 
a fair preponderance of the evidence that the will 
in question was the result of undue influence of 
CD. To decide that question, you must determine 
what were the facts and circumstances leading up 
to and surrounding execution of the will, taking 
into consideration the fact that CD drafted the will 
under which (he, she) is beneficiary, (/here repeat 
the additional circumstances, such as:—/ that persons 
who are the natural objects of AB’s bounty are left 
(nothing, only token amounts), the plan of disposi- 
tion of this will differs radically and without ap- 
parent reason from AB’s prior will), and such 
testimony as you deem true concerning (/here list 
the factors on which evidence has been adduced, such 
as:—] AB’s physical and mental condition; AB’s 
contact with, or isolation from (his, her) family and 
friends; AB’s knowledge and awareness of and sat- 
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isfaction with the will’s provisions; the opportunity 
that AB had to obtain independent advice; AB’s 
dependency, if any, upon CD; CD’s control during 
AB’s lifetime over AB’s property and affairs; the 
action, if any, taken by CD to obtain execution of 
the will; CD’s whereabouts and actions at the time 
the will was executed; the presence or absence of 
independent counsel at the time the will was exe- 
cuted; the size of the provision for CD in relation 
to the total estate left by AB; the evidence offered 
by CD to explain the provision benefiting (him, 
her) in the will). 


As you recall, you must answer the following 
question: “Was the execution of the will of /state 
date/ by the testator, AB, the result of undue influ- 
ence of CD?” If you are satisfied by a fair prepon- 
derance of the credible evidence that in executing 
this will, AB gave in to the wishes of CD, contrary 
to AB’s own free will and desires, you will answer 
the question: “Yes.” If, however, you are not satis- 
fied by a fair preponderance of the credible evi- 
dence that in executing this will AB gave in to the 
wishes of CD, contrary to AB’s own free will and 
desires, or if the credible evidence on that issue 
weighs so evenly that you are unable to say that 
there is a fair preponderance on either side, you 
will answer the question: “No.” 


Comment 


This pattern charge is intended to be used in substitution for the 
last paragraph of PJI 7:55 in a case in which there is no dispute that 
CD is a beneficiary and the drafter of the will, nor any dispute that 
added circumstances trigger CD’s obligation to explain. Where there is 
a question of fact concerning whether CD was the drafter or whether 
the necessary added circumstances exist, the alternative charge set 
forth in the Comment to PJI 7:56 may be adapted. 


The pattern charge is based upon Matter of Putnam’s Will, 257 NY 
140, 177 NE 399 (1931); Matter of Kindberg’s Will, 207 NY 220, 100 NE 
789 (1912); Loder v Whelpley, 111 NY 239, 18 NE 874 (1888); Matter of 
Smith, 95 NY 516 (1884); Post v Mason, 91 NY 539 (1883); Matter of 
Wharton’s Will, 270 App Div 670, 62 NYS2d 169 (1st Dept 1946), affd, 
297 NY 671, 76 NE2d 328 (1947); In Matter of Bach, 13 AD2d 455, 519 
NYS2d 670; Matter of Delorey, 141 AD2d 540, 529 NYS2d 153 (2d Dept 
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1988); Matter of Lawson’s Estate, 75 AD2d 20, 428 NYS2d 106 (4th 
Dept 1980); Matter of Carpen’s Will, 15 AD2d 773, 224 NYS2d 751 (1st 
Dept 1962); Matter of Satterlee’s Will, 281 App Div 251, 119 NYS2d 309 
(1st Dept 19538); Matter of Patterson’s Will, 206 Misc 268, 132 NYS2d 
609 (Sur 1954); see Code of Professional Responsibility, EC5-5 and 5-6; 
see 2A Warren’s Heaton, Surrogates’ Court (6th ed) § 42.07(1); Annot: 
13 ALR3d 381 (undue influence from testamentary gift to friend of 
person preparing will); 19 ALR3d 575 (undue influence in gift to 
testator’s attorney). 


The drafter-beneficiary rule applies whether the drafter is an at- 
torney or not, Post v Mason, 91 NY 539 (1883); Matter of Rundles’ Will, 
216 App Div 658, 215 NYS 749 (4th Dept 1926); see Matter of Falvey’s 
Will, 15 AD2d 415, 224 NYS2d 899 (4th Dept 1962), affd, 12 NY2d 759, 
234 NYS2d 718, 186 NE2d 563 (1962). The rule also applies even where 
the will has not been prepared by the beneficiary, so long as the benefi- 
ciary caused it to be prepared, Tyler v Gardiner, 35 NY 559, 588 (1866); 
Matter of Elmore’s Will, 42 AD2d 240, 346 NYS2d 182 (3d Dept 1973); 
Matter of Satterlee’s Will, 281 App Div 251, 119 NYS2d 309 (1st Dept 
1953); Matter of Lamerdin’s Will, 250 App Div 133, 2938 NYS 967 (2d 
Dept 1937), unless the procedures followed in its preparation and exe- 
cution negate undue influence, Matter of Walther’s Will, 6 NY2d 49, 
188 NYS2d 168, 159 NE2d 665 (1959). The fact that the beneficiary is a 
member of the drafter’s family, rather than the drafter, will not preclude 
application of the rule, Matter of Connor’s Will, 230 App Div 163, 244 
NYS 221 (3d Dept 1930); Matter of Bundy’s Will, 217 App Div 607, 217 
NYS 26 (3d Dept 1926), although the fact that the drafter is closely re- 
lated to the testator apparently will, Matter of Herlihy’s Estate, 18 
AD2d 716, 236 NYS2d 105 (2d Dept 1962), affd, 13 NY2d 816, 242 
NYS2d 346, 192 NE2d 223 (1963); Matter of Moskowitz’s Will, 279 App 
Div 660, 107 NYS2d 853 (2d Dept 1951), affd, 303 NY 992, 106 NE2d 
68 (1952); Matter of Estate of Evanchuk, 145 AD2d 559, 536 NYS2d 110 
(2d Dept 1988); Matter of Thompson’s Will, 121 App Div 470, 106 NYS 
111 (2d Dept 1907); see Coffin v Coffin, 23 NY 9 (1861), on the theory 
that the family relationship counterbalances any contrary inference of 
undue influence, Matter of Walther’s Will, supra. Clearly, however, the 
fact that the drafter was related to the testator does not as a matter of 
law establish the absence of undue influence, Matter of Zimmerman’s 
Estate, 254 App Div 630, 3 NYS2d 212 (4th Dept 19388), affd, 279 NY 
659, 18 NE2d 303 (1938); its only effect is to relieve the drafter of the 
obligation to explain.The presumption does not apply where the bequest 
was made, not to the attorney-drafter, but rather to a hospital that the 
attorney represented and where he served as Chairman of the Board of 
Directors, Matter of Estate of Edel, 182 Misc2d 878, 700 NYS2d 664 
(Sur 1999) (citing PJI). 


Factors other than that the proponent is both drafter and benefi- 
ciary must be found before any obligation arises on the proponent’s part 
to explain. If there are no suggestive factors present, or if such as are 
present are clearly inconsistent with improper influence, a verdict for 
proponent will be directed. The size of the legacy in proportion to the 
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total estate is such a factor, Post v Mason, 91 NY 539, 548 (1883); see 
Matter of Henderson, 80 NY2d 388, 590 NYS2d 836, 605 NE2d 323 
(1992); Coffin v Coffin, 23 NY 9 (1861); Matter of Lawson’s Estate, 75 
AD2d 20, 428 NYS2d 106 (4th Dept 1980). Thus when the legacy to the 
attorney-drafter-beneficiary was only $10,000 out of a $225,000 estate, 
Haughian v Conlan, 86 App Div 290, 83 NYS 830 (2d Dept 1903), or 
$10,000 out of a $151,000 estate, Clarke v Schell, 31 NYS 1053 (Gen 
Term 1895), or just $1,000, Loder v Whelpley, 111 NY 239, 18 NE 874 
(1888), a verdict for the proponent was directed. Other factors are the 
exclusion of the natural objects of the testator’s bounty, Matter of 
Henderson, supra; Matter of Putnam’s Will, 257 NY 140, 177 NE 399 
(1931); Matter of Patterson’s Will, 206 Misc 268, 132 NYS2d 609 (Sur 
1954); the relationship between the testator and the presumed objects 
of the testator’s bounty, Matter of Lawson’s Estate, supra; the physical 
and mental condition of the testator, Matter of Smith, 95 NY 516 (1884); 
Matter of Zimmerman’s Estate, 254 App Div 630, 3 NYS2d 212 (4th 
Dept 1938), aff'd, 279 NY 659, 18 NE2d 303 (1938); whether the provi- 
sion for the beneficiary-drafter constitutes a departure from prior wills, 
id; Matter of Kruszelnicki’s Will, 23 AD2d 622, 258 NYS2d 277 (4th 
Dept 1965); Matter of Brush’s Will, 1 AD2d 625, 152 NYS2d 545 (1st 
Dept 1956); the contingency or remoteness of the provision for the 
drafter-beneficiary, Matter of Fitzgerald’s Will, 273 App Div 776, 74 
NYS2d 871 (2d Dept 1947), affd, 298 NY 615, 81 NE2d 352 (1948); and 
the procedures followed in preparing and executing the will, Matter of 
Thompson’s Will, 121 App Div 470, 106 NYS 111 (2d Dept 1907); Mat- 
ter of Patterson’s Will, supra; see Matter of Walther’s Will, 6 NY2d 49, 
188 NYS2d 168, 159 NE2d 665 (1959). 


The reputation of the attorney-drafter-beneficiary is not a proper 
matter for the jury to consider and it is, therefore, error for the court to 
inform the jury of his or her standing at the bar or to tell the jury that 
his or her reputation hangs in the balance, Matter of Carpen’s Will, 15 
AD2d 773, 224 NYS2d 751 (1st Dept 1962). 


Whether the undue influence exercised by the drafter-beneficiary 
requires denial of probate, or merely invalidation of the bequest to the 
drafter is a question for the jury, Matter of Lawson’s Estate, 75 AD2d 
20, 428 NYS2d 106 (4th Dept 1980). 


With respect to burden of proof, see Comment to PJI 7:56. The 


rules of law on burden of proof discussed in that Comment apply equally 
to the drafter-beneficiary situation. 
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E. FRaup 


PJI 7:60. Will Contests—Fraud 
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The contestant /insert name/ alleges that the will 
of the testator, AB, was obtained by fraud, in that 
[here state the substance of the alleged fraud/. If you 
find that CD knowingly made a false statement to 
AB to induce (him, her) to make this will, that AB 
believed that statement, and that without it the 
will would have been drawn differently or not exe- 
cuted at all, your finding will be that the will was 
obtained by fraud. If, however, you find that CD 
made no false statement to AB, or although (he, 
she) did, CD did not know it was false, or that AB 
did not believe the statement, or that execution of 
the will was not induced by the false statement, 
your finding will be that the will was not obtained 
by fraud. In this connection you may consider 
what you find to be the facts leading up to and sur- 
rounding execution of the testator’s will. 


You must answer the following question: “Was 
the execution of the will the result of fraud by 
CD?” The burden is on the contestant to prove 
fraud by clear and convincing evidence. This 
means evidence that satisfies you that there is a 
high degree of probability that there was fraud, as 
I have defined it for you. 


To decide in favor of the contestant, it is not 
enough to find that the preponderance of the evi- 
dence is in the contestant’s favor. A party who 
must prove his or her case by a preponderance of 
the evidence need satisfy you only that the evi- 
dence supporting his or her case more nearly 
represents what actually happened than the evi- 
dence which is opposed to it. But a party who must 
establish his or her case by clear and convincing 
evidence must satisfy you that the evidence makes 
it highly probable that what he or she claims is 
what actually happened. 


If, upon all the evidence, you are satisfied that 
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there is a high probability that there was fraud as 
I have defined it for you, you must answer the 
question “Yes”. If you are not satisfied that there is 
such a high probability, you must answer the ques- 
tion “No”. 


Comment 


Based upon Petition of Sullivan, 229 NY 440, 128 NE 594 (1920); 
Matter of Budlong’s Will, 126 NY 423, 27 NE 945 (1891); Matter of 
O’Hara’s Will, 95 NY 403 (1884); Rollwagen v Rollwagen, 63 NY 504 
(1876); Matter of Webb’s Will, 33 NYS 968 (Gen Term 1895), aff'd, 152 
NY 647, 46 NE 1148 (1897); Matter of Estate of Evanchuk, 145 AD2d 
559, 5386 NYS2d 110 (2d Dept 1988); Matter of Moore’s Will, 256 App 
Div 994, 10 NYS2d 491 (2d Dept 1939); Matter of Beneway’s Will, 272 
App Div 463, 71 NYS2d 361 (8d Dept 1947); Matter of Hermann’s Will, 
87 Misc 476, 150 NYS 118 (Sur 1914); Matter of Egan’s Will, 46 Misc 
375, 94 NYS 1064 (Sur 1905); see also 7 Powell, Real Property § 85.11; 
Warren, Fraud, Undue Influence and Mistake in Wills, 41 Harv L Rev 
309; Gifford, Will or No Will: The Effect of Fraud and Undue Influence 
on Testamentary Instruments, 20 Cal L Rev 862. 


The pattern charge deals with fraud as an independent ground for 
denial of probate. For an analogous charge, see PJI 3:20. Undue influ- 
ence is said to be a species of fraud and fraud is usually asserted as 
part of the more general allegation of undue influence. Where the evi- 
dence warrants, the pattern charge and PJI 7:55 on undue influence 
should both be given. However, it is error to use a single interrogatory 
to submit the separate and distinct issues of fraud and undue influence 
to the jury, Matter of Estate of Evanchuk, 145 AD2d 559, 5386 NYS2d 
110 (2d Dept 1988). 


The fraud may take the form of false accusations that alienate the 
testator from the natural objects of his or her bounty, Matter of 
Budlong’s Will, 126 NY 423, 27 NE 945 (1891); see Matter of Anna’s 
Estate, 248 NY 421, 162 NE 473 (1928); Matter of Kaufmann’s Will, 20 
AD2d 464, 474, 247 NYS2d 664 (1st Dept 1964), affd, 15 NY2d 825, 257 
NYS2d 941, 205 NE2d 864 (1965); Matter of Egan’s Will, 46 Misc 375, 
94 NYS 1064 (Sur 1905); or a misrepresentation concerning who the 
beneficiaries are under an existing will as a means of inducing execu- 
tion of a new one, Matter of Hermann’s Will, 87 Misc 476, 150 NYS 118 
(Sur 1914), or a representation that the legatee was free to marry 
testatrix when in fact he was already married, Matter of Rockwell’s 
Will, 2 NYS 378 (Sup 1888); Tilby v Tilby, 2 Dem Surr 514 (NY Sur 
1884); Matter of Baker’s Will, 2 Redf Surr 179 (NY Sur 1876). Appoint- 
ment of the drafter as executor does not, of itself, evidence fraud, Matter 
of Weinstock’s Estate, 40 NY2d 1, 386 NYS2d 1, 351 NE2d 647 (1976). 
To be distinguished is the situation where the fraud prevents rather 
than induces the execution of the will, Latham v Father Divine, 299 NY 
22, 85 NE2d 168 (1949); see 4A Powell, Real Property § 598[1]. In such 
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case the will cannot be set aside. Rather the law imposes a constructive 
trust upon the property received or held by the wrongdoer. 


The inducement for the will must be the claimed fraud. Thus, in 
Petition of Sullivan, 229 NY 440, 128 NE 594 (1920), a falsehood 
concerning contestant who had already been banished from testator’s 
home was held insufficient to invalidate the will. Matter of Webb’s Will, 
33 NYS 968 (Gen Term 1895), aff'd, 152 NY 647, 46 NE 1148 (1897), 
deceit in obtaining employment was held insufficient when the motivat- 
ing cause for the will’s provision was the service rendered during 
employment. Similarly, in Matter of Moore’s Will, 256 App Div 994, 10 
NYS2d 491 (2d Dept 1939), deceit as to a bank account was held 
unavailing because it was unrelated to the will. The fraud need not nec- 
essarily be the immediate inducement, however. Thus, in the marriage 
cases referred to in the preceding paragraph, it was sufficient that the 
false statement induced the marriage that in turn induced the will. In 
such a case the second and third sentence of the first paragraph of the 
pattern charge must be modified accordingly. 


The intent of the person charged with undue influence or fraud 
may be established by evidence of other instances in which that person 
was found to have exercised undue influence or been guilty of fraud 


under circumstances similar to the case on trial, Matter of Brandon’s 
Estate, 55 NY2d 206, 448 NYS2d 436, 433 NE2d 501 (1982). 


The contestant has the burden of proving fraud by clear and 
convincing evidence, Matter of Gross, 242 AD2d 333, 662 NYS2d 62 (2d 
Dept 1997); Matter of Will of Katz, 192 AD2d 327, 595 NYS2d 475 (1st 
Dept 1993); Matter of Estate of Evanchuk, 145 AD2d 559, 5386 NYS2d 
110 (2d Dept 1988). Establishing motive and an opportunity to influ- 
ence the decedent’s testamentary prerogatives is insufficient to support 
a finding of fraud, Matter of Gross, supra. However, under the doctrine 
of “constructive fraud,” which is predicated on the existence of a 
confidential relationship based on inequality due to weakness, depen- 
dence or trust justifiably reposed in another, the burden of proof on the 
issue of undue influence is shifted to the stronger party to show, by 
clear and convincing evidence, that no undue influence was used, Matter 
of Estate of Nealon, 104 AD3d 1088, 962 NYS2d 481 (3d Dept 2013), 
affd, 22 NY3d 1045, 981 NYS2d 353, 4 NE3d 363 (2014); Oakes v Muka, 
69 AD3d 1139, 893 NYS2d 677 (3d Dept 2010). Notably, the existence of 
a familial relationship does not give rise to a presumption of undue 
influence; rather, there must be evidence of other facts or circumstances 
showing inequality or controlling influence, Matter of Estate of Nealon, 
supra; Feiden v Feiden, 151 AD2d 889, 542 NYS2d 860 (3d Dept 1989). 
The existence of a confidential relationship is ordinarily a question of 
fact, Matter of Estate of Nealon, supra. A finding of constructive fraud 
sufficient to disqualify the drafter-executor from serving as such does 
not require denying the admission of the will to probate, Matter of 
Weinstock’s Estate, 40 NY2d 1, 386 NYS2d 1, 351 NE2d 647 (1976). 


New York does not recognize a cause of action for tortious interfer- 
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ence with an expectation of inheritance, Schneider v David, 197 AD2d 
363, 602 NYS2d 130 (1st Dept 1993). 
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F’. Girrs—Discovery PRocEEDINGS 
PJI 7:65. Will Contests—Gifts—Discovery Proceedings 


This discovery proceeding was brought against 
CD, by EF, the executor of AB’s will, to recover 
[specify property]. CD claims that the property was 
given to (him, her) by the decedent on or about 
[state date/. You must answer the following question: 
“Did the decedent, AB, make a valid gift to CD of 
[specify property/?” A valid gift requires a showing of 
intent by the gift-giver to make a gift and delivery 
of the property to the recipient. The two issues for 
your consideration, therefore, are: 1) Did AB 
intend to make a gift of this property to CD, and 2) 
did (he, she) make delivery of it to CD. 


The first requirement is intent. The intent to 
make a gift must be shown because the law does 
not assume that a gift was made or intended. 
Intent to make a gift means a present desire on 
the part of the owner of property to transfer 
ownership to another. An intention to transfer the 
property at some future date is not enough. 


The second requirement is delivery. Delivery 
means an actual transfer of possession, dominion 
and control of the property to the recipient. Such 
a transfer must be as complete as is reasonable, 
taking into consideration the nature of the prop- 
erty, the circumstances and the surroundings of 
the parties. 


The burden of proof is on CD to prove by clear 
and convincing evidence that a gift was made. 
Clear and convincing evidence means evidence 
that satisfies you that there is a high degree of 
probability that, at the time the decedent, AB, 
delivered the /property/ to CD, (he, she) intended to 
give immediate ownership to CD by way of a gift. 
In deciding whether CD has met this burden of 
proof you must consider the evidence offered by 
each side and in that process you may consider 
the fact that AB is dead and cannot testify. 
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To decide in favor of CD, it is not enough to 
find that the preponderance of the evidence is in 
CD’s favor. A party who must prove his or her case 
by a preponderance of the evidence need satisfy 
you only that the evidence supporting his or her 
case more nearly represents what actually hap- 
pened than the evidence that is opposed to it. But 
a party who must establish his or her case by clear 
and convincing evidence must satisfy you that the 
evidence makes it highly probable that what he or 
she claims is what actually happened. 


You must answer the following two questions. 
The first question is: “Did the decedent, AB, intend 
to make a gift of /specify property/ to CD?” If, upon 
all the evidence, you are satisfied that it is highly 
probable that AB intended to make a gift of /the 
property] to CD, you will answer that question 
“Yes”. If you are not satisfied that it is highly prob- 
able that AB intended to make a gift, you will 
answer the question “No”. If you answer the first 
question “yes”, you must proceed to decide the 
second question, namely whether /specify property/ 
was delivered to CD. If you are satisfied that it is 
highly probable that /specify property/ was delivered 
to CD, then you must answer this question “Yes”. 
If you are not satisfied that it is highly probable 
that /specify property] was delivered to CD, then you 
must answer this question “No”. 


Comment 


Caveat: If the case involves a claim of undue influence, the jury 
must be told that the claim must be overcome by clear and convincing 
evidence, see Comment, infra. 


Based upon Matter of Szabo’s Estate, 10 NY2d 94, 217 NYS2d 593, 
176 NE2d 395 (1961); Matter of Creekmore’s Estate, 1 NY2d 284, 152 
NYS2d 449, 135 NE2d 193 (1956); Vincent v Putnam, 248 NY 76, 161 
NE 425 (1928); Matter of Van Alstyne, 207 NY 298, 100 NE 802 (1913); 
Beaver v Beaver, 117 NY 421, 22 NE 940 (1889), Matter of Giacalone, 
143 AD2d 749, 533 NYS2d 457 (2d Dept 1988); Gruen v Gruen, 68 
NY2d 48, 505 NYS2d 849, 496 NE2d 869 (1986); see Brown, Personal 
Property (2d ed) Chaps VI, VIII. The pattern charge concerns an inter 
vivos gift. With respect to gifts causa mortis there are two additional 
factors to consider: (1) the gift must be made under apprehension of 
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impending death; (2) it is revocable at any time and becomes void upon 
the donor’s recovery or the donee’s death prior to the death of the donor, 
Ridden v Thrall, 125 NY 572, 26 NE 627 (1891); see Matter of Malysiak’s 
Estate, 15 AD2d 586, 221 NYS2d 911 (3d Dept 1961); O’Mara v 
Dentinger, 271 App Div 22, 62 NYS2d 282 (4th Dept 1946); Brown, 
Personal Property (2d ed), §§ 51-56. 


The elements necessary for a valid inter vivos gift are 1) intent of 
the donor to make an irrevocable present transfer of ownership; 2) 
physical or constructive or symbolic delivery, sufficient to divest the 
donor of dominion and control over the property; and 3) acceptance of 
the gift by the donee, Gruen v Gruen, 68 NY2d 48, 505 NYS2d 849, 496 
NE2d 869 (1986); Rambod v Tazeh, 184 AD3d 722, 125 NYS3d 449 (2d 
Dept 2020); Matter of Baum, 66 AD3d 412, 890 NYS2d 457 (1st Dept 
2009); Matter of Estate of Clouse, 292 AD2d 675, 739 NYS2d 470 (3d 
Dept 2002); Matter of Monks, 247 AD2d 922, 668 NYS2d 786 (4th Dept 
1998); Chiaro v Chiaro, 213 AD2d 369, 623 NYS2d 312 (2d Dept 1995). 
Even if the subject of the gift is not yet in existence, as long as the fore- 
going elements are satisfied, there is a present transfer of some interest 
and the gift is effective immediately, id. 


Acceptance will be presumed when the gift is beneficial to the donee, 
Gruen v Gruen, 68 NY2d 48, 505 NYS2d 849, 496 NE2d 869 (1986); 
Beaver v Beaver, 117 NY 421, 22 NE 940 (1889); Chiaro v Chiaro, 213 
AD2d 369, 623 NYS2d 312 (2d Dept 1995); see Anagnostou v Stifel, 168 
AD2d 256, 562 NYS2d 490 (1st Dept 1990); Matter of Ruszkowski’s 
Estate, 45 Misc2d 380, 256 NYS2d 983 (Sur 1965); Brown, Personal 
Property (2d Ed) § 50. When acceptance is a question of fact, the pat- 
tern charge must be modified accordingly. 


Delivery must be as perfect as the nature of the property allows, 
Matter of Van Alstyne, 207 NY 298, 100 NE 802 (1913); Abramson v 
Colish, 169 AD2d 802, 565 NYS2d 170 (2d Dept 1991). Delivery of money 
in bank accounts was not established where decedent kept the account 
passbooks in her purse from which her daughter removed them, not at 
decedent’s direction, but on her own initiative, Matter of Estate of 
Magacs, 227 AD2d 760, 642 NYS2d 361 (8d Dept 1996). Thus, delivery 
must be sufficient to divest the donor of dominion and control of the 
property, Gruen v Gruen, 68 NY2d 48, 505 NYS2d 849, 496 NE2d 869 
(1986); Hardy v Rose, 60 AD3d 904, 876 NYS2d 118 (2d Dept 2009). 
However, symbolic or constructive delivery is, however, recognized, 
such as by an instrument of gift, sufficient to divest the donor of 
dominion and control over the property; Gruen v Gruen, supra; Bently v 
Dox, 295 AD2d 952, 744 NYS2d 598 (4th Dept 2002); Chiaro v Chiaro, 
213 AD2d 369, 623 NYS2d 312 (2d Dept 1995); Anagnostou v Stifel, 168 
AD2d 256, 562 NYS2d 490 (1st Dept 1990); Matter of Giacalone, 143 
AD2d 749, 533 NYS2d 457 (2d Dept 1988); Matter of Cohn, 187 App Div 
392, 176 NYS 225 (1st Dept 1919). Thus, in Chiaro v Chiaro, supra, al- 
though no stock certificates were transferred, constructive delivery of a 
cooperative apartment unit was accomplished where the donee lived in 
the unit, made extensive renovations with the donor’s knowledge, voted 
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the unit’s stock shares at coop board meetings with the donor’s knowl- 
edge, and where the donor voted shares by proxies signed by the donees. 
For a discussion of what constitutes constructive delivery, see Rohan, 
Some Problems of Constructive Delivery, Agency and Proof in Gift 
Litigation, 38 Indiana LJ 470. When a question of fact concerning 
constructive delivery exists, the pattern charge must be modified. 


The burden of proof is on the person claiming that a gift was made 
to prove the elements of gift and, when it has been put in issue, the 
capacity of the donor, Gruen v Gruen, 68 NY2d 48, 505 NYS2d 849, 496 
NE2d 869 (1986); Matter of Creekmore’s Estate, 1 NY2d 284, 152 
NYS2d 449, 185 NE2d 193 (1956); Matter of Kelsey, 29 AD2d 450, 289 
NYS2d 314 (4th Dept 1968), aff'd, 26 NY2d 792, 309 NYS2d 219, 257 
NE2d 6638 (1970); Matter of Cahill’s Estate, 21 AD2d 869, 251 NYS2d 
369 (1st Dept 1964), aff'd, 15 NY2d 935, 259 NYS2d 153, 207 NE2d 198 
(1965); Matter of Rinchiuso’s Estate, 20 AD2d 254, 246 NYS2d 798 (4th 
Dept 1964), affd, 15 NY2d 865, 258 NYS2d 108, 206 NE2d 196 (1965); 
Matter of Baum, 66 AD3d 412, 890 NYS2d 457 (1st Dept 2009); Matter 
of Bell-Kligler, 57 AD3d 397, 869 NYS2d 486 (1st Dept 2008) (son who 
purchased property from mother at significantly less than market value 
did not meet his burden to prove that sale was voluntarily and 
understandingly made, and fair and free of undue influence); Matter of 
Kaminsky’s Will, 17 AD2d 690, 230 NYS2d 954 (3d Dept 1962). 


In addition, where there was a fiduciary or confidential relationship 
between the donor and the donee, there is a presumption of undue 
influence that must be overcome by clear and convincing evidence, Matter 
of Estate of Nealon, 104 AD3d 1088, 962 NYS2d 481 (3d Dept 2013), 
affd, 22 NY3d 1045, 981 NYS2d 3538, 4 NE3d 363 (2014); Matter of 
Estate of Clines, 226 AD2d 269, 641 NYS2d 277 (1st Dept 1996); see 
Matter of Estate of Schneiderman, 105 AD3d 602, 963 NYS2d 250 (1st 
Dept 2013) (“clear evidence”); Matter of Mazak, 288 AD2d 682, 732 
NYS2d 707 (8d Dept 2001) (“clear evidence”); see also Laurenzano v 
Laurenzano, 156 AD2d 430, 548 NYS2d 547 (2d Dept 1989) (conveyance 
presumptively fraudulent; donee has burden of disproving fraud). In 
such situations, if one party deals with another from a position of weak- 
ness, dependence or trust justifiably reposed, unfair advantage is 
deemed probable, the transaction is deemed void, and it is incumbent 
on the stronger party to show that no deception was practiced, no undue 
influence was used and all was fair, open, voluntary and well understood, 
Gordon v Bialystoker Center and Bikur Cholim, Inc., 45 NY2d 692, 412 
NYS2d 593, 385 NE2d 285 (1978); see Matter of Bassin, 28 AD3d 549, 
813 NYS2d 200 (2d Dept 2006). For charges on testamentary capacity, 
see PJI 7:48-7:53. The rule is the same although the proceeding is 
brought by rather than against the personal representative if the re- 
spondent in the proceeding claims a gift was made. But when the 
personal representative brings an action or proceeding to recover prop- 
erty to which he or she claims decedent had title and the defendant or 
respondent does not in his or her answer allege a gift, the burden is on 
the representative to establish decedent’s ownership, Judson v Hatch, 
171 App Div 246, 157 NYS 182 (1st Dept 1916); Matter of Ruck’s Estate, 
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33 Misc2d 687, 226 NYS2d 257 (Sur 1962), affd, 17 AD2d 614, 230 
NYS2d 667 (1st Dept 1962). When the property involved is a bank ac- 
count, the form of the account may give rise to a statutory presumption, 
Bricker v Krimer, 13 NY2d 22, 241 NYS2d 413, 191 NE2d 795 (1963); 
Matter of Creekmore’s Estate, 1 NY2d 284, 152 NYS2d 449, 1385 NE2d 
193 (1956); Matter of Bazarnicki’s Estate, 44 AD2d 871, 355 NYS2d 498 
(8d Dept 1974); Matter of Murphy’s Estate, 23 AD2d 866, 259 NYS2d 
228 (2d Dept 1965). Discussion of exactly when such a presumption 
arises is beyond the scope of this work, but when it is rebuttable the 
jury must, of course, be instructed with respect to it. 


The third sentence of the fourth paragraph of the charge is sup- 
ported by Ward v New York Life Ins. Co., 225 NY 314, 122 NE 207 
(1919); McKeon v Van Slyck, 223 NY 392, 119 NE 851 (1918); see Com- 
ment to PJI 7:40. Upon request, that portion of the charge must be 
supplemented by PJI 7:40, to explain to the jury that the dead man’s 
statute prohibited the donee from testifying. 


The intent of the person charged with undue influence or fraud 
may be established by evidence of other instances in which that person 
was found to have exercised undue influence or been guilty of fraud 


under circumstances similar to the case on trial, Matter of Brandon’s 
Estate, 55 NY2d 206, 448 NYS2d 436, 433 NE2d 501 (1982). 


Discovery proceedings are governed by SCPA 2104, 2105, 2106. 
SCPA 2104(6) codifies the decisional rule that the personal representa- 
tive does not waive the dead man’s statute by examining the claimed 
donee before trial. 
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A. INcapAcity—PROCEEDING FOR APPOINTMENT OF A GUARDIAN 


PJI 8:1. Mental Hygiene Law—Incapacity—Proceeding 
for Appointment of a Guardian 


The purpose of this proceeding is to determine 
whether AB is incapacitated and therefore in need 
of a guardian. Incapacitated means that the person 
is likely to suffer harm because (he, she) 1) is un- 
able to provide for (his, her) personal needs or 
property management and 2) is unable to under- 
stand and appreciate the nature and consequences 
of such inability. Personal needs include food, 
clothing, shelter, health care, and safety. Property 
management includes obtaining, administering, 
protecting, and disposing of property, benefits and 
income to deal with financial affairs. Harm in- 
cludes physical, emotional or economic injury. 


In determining whether AB is incapacitated, 
you must consider AB’s ability to function. There- 
fore, you must evaluate AB’s ability to manage the 
activities of daily life such as moving around, eat- 
ing, toileting, dressing, grooming, housekeeping, 
cooking, shopping, money management, banking, 
driving or using public transportation. You must 
also evaluate AB’s ability to understand and ap- 
preciate the nature and consequences of any in- 
ability to manage the activities of daily living. 


This determination will require you to consider 
the extent of the demands placed on AB by (his, 
her) personal needs and by the nature and extent 
of AB’s property and financial affairs. It will also 
require you to consider (/use such of the following as 
the evidence warrants/ any physical or mental dis- 
ability or alcoholism or substance abuse and the 
prognosis of such disability, alcoholism or sub- 
stance abuse, and any medications with which AB 
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is being treated and their effect on AB’s behavior 
and judgment). 


The burden is on the petitioner to show by 
clear and convincing evidence that AB is 
incapacitated. Clear and convincing evidence is 
evidence which satisfies you that there is a high 
degree of probability that what is sought to be 
proved is actually the fact. It is not enough to find 
that it is more likely than not that AB is incapaci- 
tated as I have defined that term for you. The 
petitioner must convince you that it is highly prob- 
able that AB is incapacitated. The law presumes 
every person to have capacity to manage (his, her) 
own affairs but the evidence may overcome that 
presumption. Evidence was presented before you 
that /here marshal the evidence]. 


The specific questions which will be submitted 
to you in writing and which you must answer “Yes” 
or “No” are as follows: 


1. Is AB unable to provide for (his, her) per- 
sonal needs or property management? 


2. Is AB unable to adequately understand and 
appreciate the nature and consequences of such 
inability? 


3. Based on your answers to questions one 
and two, is AB likely to suffer physical, emotional 
or economic harm? 


CAVEAT: This charge should be used where 
there is evidence of both an inability to provide 
for personal needs and property management. 
Where there is evidence of only an inability to 
provide for personal needs or property manage- 
ment, the charge must be modified accordingly. 


Comment 


Based on Mental Hygiene Law §§ 81.02, 81.03, 81.11(f), and 
81.12(a). Effective April 1, 1993, Article 81 replaced Articles 77 & 78, 
thereby substituting proceedings for the appointment of a guardian for 
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proceedings to appoint a conservator or committee. The statement of 
the legislative purpose reflects a desire to adopt a flexible system offer- 
ing the least restrictive form of intervention to meet the needs of persons 
who require some form of assistance in managing their personal and 
property management affairs, see Matter of Application of Lichtenstein, 
223 AD2d 309, 646 NYS2d 94 (1st Dept 1996); Matter of Maher, 207 
AD2d 133, 621 NYS2d 617 (2d Dept 1994); Koppell and Munnelly, The 
New Guardian Statute: Article 81 of the Mental Hygiene Law, 65 New 
York State Bar Journal (1993). Thus, a guardian is to be appointed only 
as a last resort, where no available resources or other alternative will 
adequately protect the person, Matter of Albert S., 286 AD2d 684, 730 
NYS2d 128 (2d Dept 2001); see Matter of Isadora R., 5 AD3d 494, 773 
NYS2d 96 (2d Dept 2004). The charge assumes that the jury has been 
given general instructions concerning the processes by which evidence 
is weighed, burden of proof and the like. For that purpose the general 
charge set forth in PJI 1:1—-1:41 or in PJI 7:1-7:34 may be adopted. For 
a charge on expert witnesses, see PJI 1:90. The portion of the charge 
dealing with clear and convincing evidence is adapted from PJI 1:64. 
For a case holding that counsel fees pursuant to 42 USC § 1988 may be 
awarded if federal constitutional issues are involved, see Matter of St. 
Luke’s-Roosevelt Hosp. Center, 261 AD2d 320, 691 NYS2d 414 (1st 
Dept 1999). 


Section 81.02 requires a two-pronged determination, i.e., (1) that a 
guardian is “necessary to provide for the personal needs of th[e] person, 
including food, clothing, shelter, health care or safety and/or to manage 
the property and financial affairs of thle] person” and (2) “that the 
person agrees to the appointment, or that the person is incapacitated,” 
see Matter of Samuel S., 96 AD3d 954, 947 NYS2d 144 (2d Dept 2012). 
Section 81.02 sets forth the statutory standard of incapacity, which 
must be established by clear and convincing evidence. The standard 
requires that 1) the person cannot adequately understand and appreci- 
ate the nature and consequences of his or her particular inabilities and 
2) the person is likely to suffer harm because of these limitations and 
the inability to appreciate the consequences of the limitations, Matter of 
Kurt T., 64 AD3d 819, 881 NYS2d 688 (8d Dept 2009); see Matter of 
Lula XX, 224 AD2d 742, 687 NYS2d 234 (3d Dept 1996); Matter of 
Marguerite VV, 226 AD2d 786, 640 NYS2d 311 (8d Dept 1996). Pursu- 
ant to § 81.02(b), the determination of incapacity requires that the 
person is likely to suffer harm because 1) he or she is unable to provide 
for his or her personal needs and/or property management and 2) he or 
she cannot adequately understand and appreciate the nature and conse- 
quences of such inability, Matter of Kurt T., supra. The petitioner has 
the burden of establishing the person’s incapacity and need for a guard- 
ian by clear and convincing evidence, §§ 81.02(b), 81.12(a); see Matter of 
Samuel S., supra. 


The rules of evidence apply to Article 81 proceedings except that in 
uncontested proceedings, Section 81.12(b) permits the court to waive 
the rules of evidence for good cause shown. The testimony of a treating 
physician is inadmissible pursuant to the physician-patient privilege, 
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Matter of Bess Z., 27 AD3d 568, 813 NYS2d 140 (2d Dept 2006); Matter 
of Rosa B.-S., 1 AD3d 355, 767 NYS2d 33 (2d Dept 2003); see Matter of 
Marie H., 25 AD3d 704, 811 NYS2d 708 (2d Dept 2006) (physician who 
was part of mobile crisis team not a treating physician). 


The person for whom a guardian is sought need not be a resident of 
the state in order to confer jurisdiction on the Supreme Court, Matter of 
Verna HH., 302 AD2d 714, 756 NYS2d 300 (38d Dept 2003). Rather, 
Mental Hygiene Law § 81.04(a)(2) extends to a nonresident present in 
the state, id. 


Section 81.09 authorizes the court to appoint an evaluator whose 
role is that of an independent investigator. The court evaluator is 
empowered to assist the court in independently assessing the totality of 
circumstances affecting the person alleged to be incapacitate (AIP), 
determining the AIP’s personal capabilities, marshalling the AIP’s re- 
sources, selecting and empowering an appropriate guardian, and assur- 
ing that due process rights are not violated, Matter of Application of 
Lichtenstein, 223 AD2d 309, 646 NYS2d 94 (1st Dept 1996). The evalu- 
ator’s duties are specifically set forth in § 81.09. The court is required to 
consider the report of the evaluator, as well as the “sufficiency and reli- 
ability of available resources” to satisfy the individuals needs without 
the appointment of a guardian, § 81.02(a); see Matter of Samuel S., 96 
AD3d 954, 947 NYS2d 144 (2d Dept 2012). “[Alvailable resources” 
include home care providers, powers of attorney, health care proxies 
and trusts, § 81.03(e). 


Section 81.10 provides that the alleged incompetent person has a 
right to be represented by counsel of his or her choice. Section 81.10(c) 
provides that counsel shall be appointed for an allegedly incapacitated 
person who 1) has requested counsel, 2) wishes to contest the petition, 
or 3) opposes a proposed change of residence to a nursing home or other 
residential facility. It is error to fail to appoint counsel where the person 
alleged to be incapacitated contests the appointment of a guardian and 
opposes a move to a nursing home, Matter of Application of Lichten- 
stein, 223 AD2d 309, 646 NYS2d 94 (1st Dept 1996), or when the Court 
Evaluator has failed to explain to the alleged incompetent person his 
right to counsel or ascertain whether or not legal representation is 
desired or appropriate, Matter of Edward G.N., 17 AD8d 600, 795 
NYS2d 244 (2d Dept 2005). Matter of St. Luke’s-Roosevelt Hosp. Center, 
89 NY2d 889, 653 NYS2d 257, 675 NE2d 1209 (1996), the Court of Ap- 
peals held that absent legislation directing otherwise, assignment of 
counsel is appropriately funded in accordance with procedures set forth 
in County Law article 18-B; but see Matter of Ruth Q., 23 AD3d 479, 
808 NYS2d 110 (2d Dept 2005) (Article 81 does not authorize award of 
attorney’s fees for services rendered in opposing petition for appoint- 
ment of guardian). In setting the amount of compensation, the court 
must provide a clear and concise explanation for its award in a written 
decision that refers to the following factors: (1) the time and labor 
required, the difficulty of the questions involved, and the skill required 
to handle the problems presented, (2) the attorney’s experience, ability, 
and reputation, (3) the amount involved and the benefit flowing to the 
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ward as a result of the attorney’s services, (4) the fees awarded in simi- 
lar cases, (5) the contingency or certainty of compensation, (6) the 
results obtained, and (7) the responsibility involved, Matter of Martha 
O.J., 22 AD3d 756, 804 NYS2d 387 (2d Dept 2005); Matter of Nebrich, 
23 AD3d 1018, 804 NYS2d 224 (4th Dept 2005); Matter of Enid B., 7 
AD3d 704, 777 NYS2d 178 (2d Dept 2004). The amount of counsel fees 
on behalf of a non-indigent AIP is not limited by County Law § 722-b, 
see Matter of Lukia QQ., 27 AD3d 1021, 812 NYS2d 162 (3d Dept 2006). 


Under section 81.11(c), a guardianship hearing may not be held if 
the person alleged to be incapacitated is absent merely because that 
person resides outside the state, Matter of Lillian U., 66 AD3d 1219, 
887 NYS2d 321 (3d Dept 2009). In that circumstance, the individual 
must be brought to the hearing unless it is determined that the person 
physically cannot come or be brought to the courthouse, id. If the indi- 
vidual cannot be brought to the courthouse, the hearing must be held 
where individual resides, unless the individual “is not present in the 
state,” § 81.11(c)(1), or the individual is completely unable to participate 
in the hearing, § 81.11(c)(2)(i), or “no meaningful participation” will 
result from the individual’s presence at the hearing, § 81.11(c)(2)(ii); 
Matter of Lillian U., supra. If the hearing is held in the person’s absence 
and the court, as a result of evidence produced at the hearing, decides 
to appoint a guardian, “the order of appointment shall set forth the 
factual basis for conducting the hearing without the presence of the 
person for whom the appointment is made,” § 81.11(d); Matter of Lillian 
U., supra. 


Section 81.11(f) provides that there is a right to a jury trial where 
an issue of fact is raised regarding the need for an appointment of a 
guardian, Matter of Dept. of Social Work of Beth Israel Medical Center, 
308 AD2d 350, 764 NYS2d 87 (Ist Dept 2003). Section 81.11 also 
provides for the right to a hearing with respect to a guardian’s petition 
to sell the incapacitated person’s home and relocate her, Matter of Rose 
P., 15 AD3d 665, 790 NYS2d 689 (2d Dept 2005). 


Medical testimony is not mandated under Article 81, Matter of 
Harriet R., 224 AD2d 625, 689 NYS2d 390 (2d Dept 1996). The statu- 
tory standard can be met without an actual diagnosis that the person 
suffers from any particular psychiatric or mental disease, Matter of 
Joseph S., 25 AD3d 804, 808 NYS2d 426 (2d Dept 2006). A precarious 
housing situation and meager financial means do not on their own es- 
tablish incapacity warranting the appointment of a guardian, Matter of 
David C., 294 AD2d 433, 742 NYS2d 336 (2d Dept 2002). A finding of 
incapacity does not require medical testimony, Matter of Bess Z., 27 
AD3d 568, 813 NYS2d 140 (2d Dept 2006); Matter of Rosa B.-S., 1 AD3d 
355, 767 NYS2d 33 (2d Dept 2003). 


The statute directs, at § 81.02(c), that “the court shall give primary 
consideration to the functional level and functional limitations of the 
person.” According to the Comments of the Law Revision Commission, 
this functional approach is consistent with Court of Appeals cases de- 
emphasizing diagnostic labels and focusing instead on behavior and 
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functional limitations, see Matter of Grinker, 77 NY2d 703, 570 NYS2d 
448, 573 NE2d 536 (1991); Rivers v Katz, 67 NY2d 485, 504 NYS2d 74, 
495 NE2d 337 (1986). 


Section 81.15 of the Mental Hygiene Law requires the court to 
make a number of explicit findings on the record if the court appoints a 
guardian. These findings relate to the individual’s functional limitations 
and lack of understanding, and the likelihood that the individual will 
suffer harm. There must also be explicit findings regarding the neces- 
sity for the appointment of a guardian, the specific powers of the guard- 
ian and the duration of the appointment. Matter of Application of 
Lichtenstein, 223 AD2d 309, 646 NYS2d 94 (1st Dept 1996). Where the 
petition requests the appointment of a guardian for property manage- 
ment, the court must make additional findings regarding the individu- 
al’s property. Section 81.19 sets out the factors the court should consider 
when appointing a guardian, including the social relationship between 
the individual and the proposed guardian, § 81.19(d)(2); the care 
provided to the individual at the time of the proceedings, § 81.19(d)(3); 
the educational and other relevant experience of the proposed guardian, 
§ 81.19(d)(5); and the existence of any conflicts of interest between the 
individual and the proposed guardian, § 81.19(d)(8), Matter of Heckl, 66 
AD3d 1344, 886 NYS2d 295 (4th Dept 2009). In light of the detailed and 
extensive nature of these findings, it would appear that it is the proper 
function of the judge, upon a finding of incapacity by the jury, to make 
and enter the requisite findings on the record. 


Section 81.16 sets forth the dispositional alternatives. If the person 
is found not to be incapacitated, the petition must be dismissed. If the 
person is found to be incapacitated, the court may, without appointing a 
guardian, order a wide variety of protective measures, including a single 
transaction, tailored to meet the individual needs of the incapacitated 
person. The court is also empowered to appoint a guardian where 
necessary. The appointment must be designed to accomplish the least 
restricted form of intervention, Matter of Ruth TT, 267 AD2d 553, 699 
NYS2d 195 (3d Dept 1999); see Matter of Estate of Bernice B., 179 
Misc2d 149, 683 NYS2d 713 (Sur 1998). Thus, the powers of the guard- 
ian must be limited to those that have been found to be necessary to as- 
sist the incapacitated person in providing for his/her personal needs 
and/or property management. The dispositional alternatives are fully 
consistent with the articulated legislative purpose of providing a mech- 
anism for limited intervention designed to meet the specific needs of the 
individual, in a manner that affords the individual the greatest amount 
of independence and self-determination and participation, see § 81.01; 
see generally Rivers v Katz, 67 NY2d 485, 504 NYS2d 74, 495 NE2d 
337 (1986). Thus, in Matter of Maher, 207 AD2d 133, 621 NYS2d 617 
(2d Dept 1994), the court concluded that appellant had failed to estab- 
lish respondent’s need for a guardian in light of the fact that there was 
no showing that respondent had lost the ability to appreciate his 
financial circumstances or that others had taken control of his affairs 
without his comprehension or rational supervision, or that there had 
been any real or imminent waste of the respondent’s assets, or that the 
respondent’s wife and attorney were incapable of managing the prop- 
erty in accordance with the respondent’s wishes. 
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In addition to authorizing the appointment of a full guardian, the 
statute also provides for the appointment of a special guardian, Section 
81.16 (b). The statute does not authorize an involuntary commitment of 
an incapacitated person by a special guardian, Matter of Application of 
Gambuti, 242 AD2d 431, 662 NYS2d 757 (1st Dept 1997). 


Article 81.29(d) authorizes the court to grant an annulment where 
the evidence reveals that the party was incapable of understanding the 


nature, effect and consequences of the marriage, Matter of Joseph S., 25 
AD3d 804, 808 NYS2d 426 (2d Dept 2006). 


Where an allegedly incapacitated person has effectuated a plan for 
the management of his or her affairs, there is no basis for the appoint- 
ment of a guardian, Matter of Isadora R., 5 AD3d 494, 773 NYS2d 96 
(2d Dept 2004); Matter of Crump, 230 AD2d 850, 646 NYS2d 825 (2d 
Dept 1996); Matter of O’Hear on Behalf of Rodriquez, 219 AD2d 720, 
631 NYS2d 743 (2d Dept 1995); Matter of Maher, 207 AD2d 1338, 621 
NYS2d 617 (2d Dept 1994); see Matter of Albert S., 286 AD2d 684, 730 
NYS2d 128 (2d Dept 2001) (error to appoint guardian in light of living 
will and durable power of attorney and creation of trust with sufficient 
funds to pay for care). 


Where a health care proxy is challenged as invalid, the burden of 
proving incompetence is upon the party asserting it, Matter of Rose S., 
293 AD2d 619, 741 NYS2d 84 (2d Dept 2002). However, where there is 
medical evidence of mental illness or mental defect, the burden shifts to 
the party asserting the validity of the health care proxy to prove by 
clear and convincing evidence that the person who executed the docu- 
ment possessed the requisite mental capacity, id. There is no presump- 
tion that a person suffering from dementia is wholly incompetent. It 
must be demonstrated that, because of the affliction, the individual was 
incompetent at the time of the challenged transaction, Matter of Mildred 
M.J., 43 AD3d 1391, 844 NYS2d 539 (4th Dept 2007); Gala v Magari- 
nos, 245 AD2d 336, 665 NYS2d 95 (2d Dept 1997). 


Among the guardian’s powers is the authority to effect transfers of 
assets for the purpose of rendering the incapacitated person eligible for 
Medicaid upon a proper showing that the incapacitated person would 
have made the transfer, had he or she had the capacity to act, Matter of 
John XX, 226 AD2d 79, 652 NYS2d 329 (3d Dept 1996). The guardian is 
also empowered, pursuant to Mental Hygiene Law § 81.21, to create re- 
vocable or irrevocable trusts of property of the estate, including the 
right to modify trusts by adding cotrustees so long as that is a right 
that the incapacitated person could exercise if he or she had the 
requisite capacity, Matter of Elsie B, 265 AD2d 146, 707 NYS2d 695 (3d 
Dept 2000). For a discussion of judicial review of a guardian’s determi- 
nation to make charitable gifts, see Matter of Burns, 287 AD2d 862, 731 
NYS2d 537 (3d Dept 2001). 


Where an AIP did not have capacity to execute legal instruments, 
including durable powers of attorney, a health care proxy, and amended 
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and restated trust agreements, the Surrogate’s Court properly invali- 
dated those instruments and should have invalidated the will signed 


and witnessed at around the same time as those instruments, Matter of 
Rita R., 26 AD3d 502, 811 NYS2d 89 (2d Dept 2006). 


Upon the death of the conservatee, the conservator’s authority is 
limited to winding up the estate and providing for the conservatee’s 
burial, Matter of Glener, 202 AD2d 5038, 609 NYS2d 26 (2d Dept 1994). 
The death of the conservatee requires the conservator’s discharge, id. 


The death of an incapacitated person does not require a guardian’s 
immediate discharge where there is a dispute with respect to the inca- 
pacitated person’s property pending distribution, Matter of Carol S., 68 
AD3d 1337, 890 NYS2d 209 (3d Dept 2009); Matter of Rose BB, 262 
AD2d 805, 692 NYS2d 237 (38d Dept 1999). The duties of the guardian 
to preserve the property of the incapacitated person and deliver such 
property to the legally entitled person may require the guardian to 
perform an accurate inventory, Matter of Carol S., supra; see Mental 
Hygiene Law § 81.20(a)(6). 


There is a statutory preference for appointing a qualified family 
member rather than a stranger to serve as guardian, Matter of 
Gustafson, 308 AD2d 305, 764 NYS2d 46 (1st Dept 2003) and Matter of 
Chase, 264 AD2d 330, 694 NYS2d 363 (1st Dept 1999) Gnsufficient evi- 
dence of conflict of interest or improper care); see Matter of Nora McL. 
C., 308 AD2d 445, 764 NYS2d 128 (2d Dept 2003) (appointment of inde- 
pendent guardian appropriate given niece’s acts of impropriety and self- 
dealing). However, a family member is an unsuitable guardian where 
there is evidence of undue influence and impropriety in the manage- 
ment of the incapacitated person’s property, Matter of Ardelia R., 28 
AD3d 485, 812 NYS2d 140 (2d Dept 2006). A court may appoint a fam- 
ily member other than the person preferred by the ward where the evi- 
dence so warrants, Matter of Mary J, 290 AD2d 847, 736 NYS2d 542 
(3d Dept 2002). Mental Hygiene Law § 81.19 prohibits the appointment 
of one whose only interest in the person alleged to be incapacitated is 
that of creditor or a non-relative provider of services, unless the court 
determines that no other person is available, see Matter of Patrick BB, 
284 AD2d 636, 725 NYS2d 731 (8d Dept 2001). 


A guardian’s compensation, which comes from the incapacitated 
person’s estate, should not be denied or reduced absent the removal of 
the guardian for cause or a failure on the part of the guardian to dis- 
charge the duties in a satisfactory respect, Matter of Turner, 307 AD2d 
828, 763 NYS2d 571 (1st Dept 2003) (guardian’s resignation did not 
warrant reduction in compensation). 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed verdict form should be marked as a court exhibit. 
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Answer the following: 
1. Is AB unable to provide for (his, her) personal needs? 
At least five jurors must agree on the answer to this 
question. 


Yes. SieNo_ 


[Insert signature lines] 


2. Is AB unable to provide for (his, her) property manage- 
ment? 


At least five jurors must agree on the answer to this 
question. 


Nest. S Non = 


[Insert signature lines] 


If you answered both questions 1 & 2 “No”, proceed no fur- 
ther and report to the Court. If you answered either or both 
questions “Yes”, proceed to the next question. 


3. Is AB unable to adequately understand and appreciate the 
nature and consequences of such inability? 


At least five jurors must agree on the answer to this 
question. 


Vesta No === 


[Insert signature lines] 


If your answer to this question is “No”, proceed no further 
and report to the Court. 


4. Is AB likely to suffer physical, emotional or economic harm 
because of AB’s inability and lack of understanding? 


At least five jurors must agree on the answer to this 
question. 
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Yesg_..') Nos2s3 


[Insert signature lines] 
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B. INvoLUNTARY RETENTION OF THE DEVELOPMENTALLY DISABLED OR 
MENTALLY ILL 


PJI 8:7. Mental Hygiene Law—Involuntary Retention of 
the Developmentally Disabled or Mentally Ill 


In this proceeding, the Director of the (institu- 
tion, school) seeks to retain (AB) in the (institu- 
tion, school) against (his, her) will on the ground 
that (AB) is (mentally ill, developmentally dis- 
abled) and in need of retention. 


The Director, in order to succeed, must prove 
by clear and convincing evidence that (AB) is 
(mentally ill, developmentally disabled) and that 
(AB) is in need of retention in a[n] (institution, 
school). You have heard Dr. —, the [psychiatrist, 
psychologist] who testified, state that in (his, her) 
opinion (AB) is (mentally ill, developmentally 
disabled). 


[Where appropriate, refer to other expert testimony 
concerning this issue]. 


Where the application involves a patient asserted to 
be mentally ill, state: 


A person is mentally ill when (he, she) is af- 
flicted with a mental disease or mental condition 
which shows its presence by a disorder or distur- 
bance in behavior, feeling, thinking, or judgment 
to such an extent that (he, she) requires care, treat- 
ment and rehabilitation. A mentally ill person is in 
need of retention when, having been admitted to a 
(hospital, institution), (he, she) needs involuntary 
care and treatment for a further time. This means 
that the mentally ill person requires continuing 
care and treatment in a (hospital, institution) 
which is essential to (his, her) welfare and that 
(his, her) judgment is so impaired that (he, she) is 
unable to understand the need for such care and 
treatment. 


Where the application involves a patient asserted to 
be developmentally disabled, state: 
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A person is developmentally disabled when he/ 
she has subaverage intellectual functioning which 
originated during (his, her) developmental period 
and suffers from impairment in adaptive behavior. 
Subaverage intellectual functioning is arrived at 
according to scores on a generally accepted intel- 
ligence test. This subaverage intellectual function- 
ing must be a long-standing one, not one that sud- 
denly came about, for example, as a result of stroke 
or head injury, and must be one which makes the 
person unable to take care of (himself, herself) and 
manage (his, her) life. 


A developmentally disabled person is in need 
of retention when, having been admitted to an 
(institution, school), (he, she) needs involuntary 
care and treatment for a further time. This means 
that the developmentally disabled person requires 
continuing care and treatment in an (institution, 
school) which is essential to (his, her) welfare and 
that (his, her) judgment is so impaired that (he, 
she) is unable to understand the need for such care 
and treatment. 


To compel the continued retention of (AB), the 
Director must prove, by clear and convincing evi- 
dence, that (AB) is (mentally ill, developmentally 
disabled) and is in need of involuntary care and 
treatment. In order to do so, the Director must 
prove three facts: one, that (AB) is (mentally ill, 
developmentally disabled), as that term has been 
defined for you; two, that continued care and treat- 
ment as a (patient, resident) in that (hospital, 
institution, school) is essential to (AB’s) welfare, 
that is, that care and treatment is necessary due to 
a real risk of substantial physical harm to the well 
being of (AB) or others; and three, that (AB’s) judg- 
ment is so impaired that (he, she) is unable to 
understand the need for continued care and 
treatment. 


Clear and convincing evidence is evidence 
which satisfies you that there is a high degree of 
probability that what is sought to be proved is 
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actually the fact. It is not enough to find that it is 
more likely than not that the three facts that the 
Director must establish have been proved. The 
Director must convince you that it is highly prob- 
able that each of those facts exists. 


As I mentioned to you, one of the three facts 
that the Director must prove is that continued 
treatment is essential to the welfare of (AB). Treat- 
ment is not essential to (AB’s) welfare merely 
because it would be beneficial. For example, we 
know that there are people in society who would 
benefit from various types of treatment, such as 
surgery, but they may not be forced to receive it 
against their wishes. What the law means by es- 
sential to (AB’s) welfare is that the care and treat- 
ment is necessary due to a real risk of substantial 
physical harm to the well-being of (AB) or others. 
Such a risk can result from (recent acts, attempts, 
or threats) made by (AB). The risk may also result 
from (AB’s) lack of ability to control (his, her) 
behavior or to provide for (his, her) essential needs 
for food, clothing or shelter. To show that it is es- 
sential that AB be retained in the (institution, 
school), the Director must prove that there is no 
alternative form of care and treatment reasonably 
available which is less restrictive of (AB’s) freedom. 


Comment 


Caveat: Note that this is a charge based on the Mental Hygiene 
Law, not the Criminal Procedure Law. Among the differences between 
the two statutes is that the burden of proof under CPL 330.20 is 
preponderance of the evidence. 


Based on Mental Hygiene Law, §§ 1.08, 9.01, 9.31, 9.33, 9.35, 15.01, 
15.31, 15.35; Matter of Dionne D., 5 AD3d 766, 774 NYS2d 167 (2d Dept 
2004); Matter of Carl C., 126 AD2d 640, 511 NYS2d 144 (2d Dept 1987); 
Matter of Harry M., 96 AD2d 201, 468 NYS2d 359 (2d Dept 1983); 
Scopes v Shah, 59 AD2d 2038, 398 NYS2d 911 (3d Dept 1977); see also 
O’Connor v Donaldson, 422 US 563, 95 SCt 2486 (1975); Humphrey v 
Cady, 405 US 504, 92 SCt 1048 (1972); Baxstrom v Herold, 383 US 107, 
86 SCt 760 (1966); Kesselbrenner v Anonymous, 33 NY2d 161, 350 
NYS2d 889, 305 NE2d 903 (1973); Seltzer v Hogue, 187 AD2d 230, 594 
NYS2d 781 (2d Dept 1993); Boggs v New York City Health and 
Hospitals Corp., 132 AD2d 340, 523 NYS2d 71 (1st Dept 1987). The por- 
tion of the charge dealing with clear and convincing evidence is adapted 
from PJI 1:64. 
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Article 15 of the Mental Hygiene Law regulates the admission of 
the developmentally disabled to schools. While a detailed analysis of 
those provisions is outside the scope of this work, it is noted that statu- 
tory provision 1s made for court authorization for involuntary admission 
or retention of the developmentally disabled. Section 15.35 provides a 
right to a person who has been denied release, or whose retention has 
been authorized after a hearing pursuant to § 15.31 or § 15.33, to obtain 
a jury trial on the question of developmental disability and the need for 
retention. Proof that a person is developmentally disabled includes a 
showing that the person’s IQ fell within a range indicating intellectual 
impairment, that the person’s adaptive abilities were impaired, and 
that the onset of the disability was within the developmental period, 
Matter of Richard E., 12 AD3d 1019, 785 NYS2d 580 (3d Dept 2004). 


Similarly, Article 9 of the Mental Hygiene Law provides for the 
hospitalization of the mentally ill. The remedies available under § 9.31 
are limited to release and retention, Matter of Kevin M., 136 AD3d 826, 
26 NYS3d 84 (2d Dept 2016). Under the statute, the court does not have 
the power to impose a protective order as part of an order of retention, 
Matter of Kevin M., supra (recommending legislative action). Section 
9.35 provides a right to a person who has been denied release, or whose 
retention has been authorized pursuant to § 9.31 or § 9.33, to obtain a 
jury trial on the question of mental illness and the need for retention in 
a rehearing and review proceeding. While a person found not responsible 
by reason of mental disease or defect has the right to a jury determina- 
tion on the issue of whether he or she is mentally ill, there is no right to 
a jury trial on the issue of whether that person suffers from a danger- 
ous mental disorder, Barber v Rochester Psychiatric Center, 250 AD2d 
87, 680 NYS2d 773 (4th Dept 1998). Mental Hygiene Law § 9.35 does 
not provide for rehearing and review of a finding that an insanity acquit- 
tee suffers from a dangerous mental disorder requiring placement in a 
secure facility, Jamie R. v Consilvio, 6 NY3d 188, 810 NYS2d 738, 844 
NE2d 285 (2006). While a transfer from a Department of Mental 
Hygiene facility to a Department of Correction facility requires a pre- 
transfer hearing, Kesselbrenner v Anonymous, 33 NY2d 161, 350 NYS2d 
889, 305 NE2d 903 (1978), a transfer from one Office of Mental Health 
facility to another does not, Mental Hygiene Legal Services ex rel. Aliza 
K. v Ford, 92 NY2d 500, 683 NYS2d 150, 705 NE2d 1191 (1998); see 
Savastano v Nurnberg, 77 NY2d 300, 567 NYS2d 618, 569 NE2d 421 
(1990). 


Whether the patient is mentally ill or developmentally disabled, the 
statutory retention provisions must be viewed in the light of constitu- 
tional due process requirements. Persons suffering from a mental dis- 
ease may not be arbitrarily confined, O'Connor v Donaldson, 422 US 
563, 95 SCt 2486 (1975). The mere showing of mental illness is not suf- 
ficient to justify confining a person against his or her will, Matter of 
Carl C., 126 AD2d 640, 511 NYS2d 144 (2d Dept 1987). If an individual 
can live safely in freedom without being dangerous to himself or others, 
due process prohibits confinement even if beneficial treatment might be 
provided to the patient confined, Matter of Harry M., 96 AD2d 201, 468 
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NYS2d 359 (2d Dept 1983); see also Rivers v Katz, 67 NY2d 485, 504 
NYS2d 74, 495 NE2d 337 (1986); Matter of Edward L., 137 AD2d 818, 
525 NYS2d 281 (2d Dept 1988). “[A] state may not confine without more 
a nondangerous individual who is capable of surviving safely in freedom 
by himself or with the help of willing and responsible family members 
or friends,” O’Connor v Donaldson, 422 US at 576, supra. 


The jury must be instructed that a patient may not be retained in- 
voluntarily unless it is established, by clear and convincing evidence, 
that the patient poses a substantial danger of physical harm to himself 
or others and that such a threat can result from a failure to meet es- 
sential needs for food, clothing or shelter, Ford v Daniel R., 215 AD2d 
294, 626 NYS2d 784 (1st Dept 1995); Matter of Harry M., 96 AD2d 201, 
468 NYS2d 359 (2d Dept 1983); see Matter of Robert OO., 57 AD3d 
1304, 869 NYS2d 700 (3d Dept 2008) (clear and convincing evidence of 
need to retain developmentally delayed individual diagnosed with 
pedophilia and in need of constant supervision); Matter of John N., 52 
AD3d 834, 860 NYS2d 218 (2d Dept 2008) (clear and convincing evi- 
dence of need for involuntary hospitalization based on patient’s limited 
insight into his mental illness, need for additional sex offender treat- 
ment, and risk that patient would pose a risk to the community if 
released due to likelihood that he would relapse into substance abuse 
and criminal behavior); New York City Health and Hospitals Corp. v 
Brian H., 51 AD3d 412, 857 NYS2d 530 (1st Dept 2008) (clear and 
convincing evidence of need for involuntary hospitalization based on 
patient’s history of bipolar disorder, failure to seek immediate medical 
treatment for serious injury, and medical records documenting that 
patient’s immediate well-being depended upon his being retained in 
hospital); Consilvio v Harold N., 39 AD3d 295, 8384 NYS2d 117 (1st 
Dept 2007) (no showing by clear and convincing evidence that respon- 
dent suffered from mental illness, inpatient treatment was essential to 
respondent’s welfare, respondent was unable to understand the need for 
such care and treatment, and that respondent posed a substantial risk 
of physical harm to himself or others); Matter of Luis A., 13 AD3d 441, 
786 NYS2d 560 (2d Dept 2004) (clear and convincing evidence of 
substantial threat to self or others based on patient’s psychotic and 
delusional state); Matter of Bethune M., 12 AD3d 605, 785 NYS2d 478 
(2d Dept 2004) (clear and convincing evidence lacking that plaintiff 
posed a substantial threat of physical injury to self or others); Anony- 
mous v Carmichael, 284 AD2d 182, 727 NYS2d 408 (1st Dept 2001) 
(clear and convincing evidence of need for involuntary hospitalization 
given petitioner’s medical history, his noncompliance with treatment 
plan leading to psychotic decompensations marked by personal neglect 
and dangerous and aggressive behavior); Matter of Carl C., 126 AD2d 
640, 511 NYS2d 144 (2d Dept 1987); see also Naila Y. v Sanchez, 215 
AD2d 183, 626 NYS2d 153 (1st Dept 1995) (fact that plaintiff, suffering 
from mental illness, was hungry and homeless at the time she volunta- 
rily presented herself at the hospital, insufficient to establish that she 
posed a substantial threat of serious harm to herself); Matter of 
Jeannette S., 157 AD2d 783, 550 NYS2d 383 (2d Dept 1990); Boggs v 
New York City Health and Hospitals Corp., 182 AD2d 340, 523 NYS2d 
71 (1st Dept 1987). 
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While Mental Hygiene Law § 9.01 and § 15.01 require a finding 
that continued treatment as a patient in a hospital or as a resident in a 
school is “essential” to the patient’s welfare, that term is not further 
defined by the statute. In order to validate the statute as against 
constitutional attack, its provisions may not be construed as authoriz- 
ing confinement merely for the purpose of providing treatment to the 
patient. The term must be viewed as requiring that the patient’s ne- 
glect or refusal to care for himself or herself presents a real threat of 
substantial harm to his or her well-being or that of others, Matter of 
Harry M., 96 AD2d 201, 468 NYS2d 359 (2d Dept 1983); Matter of Carl 
C., 126 AD2d 640, 511 NYS2d 144 (2d Dept 1987). However, substan- 
tive due process does not require that the threat of substantial harm be 
proved through evidence of recent overt acts, threats or attempts. The 
absence of such evidence, particularly where the patient has been kept 
continuously on medication, does not itself prevent a finding that the 
patient poses a substantial threat of harm, Scopes v Shah, 59 AD2d 
2038, 398 NYS2d 911 (8d Dept 1977). The fact that a patient’s condition 
can be stabilized in a hospital setting does not necessarily mean that 
the patient can function normally as an outpatient, particularly where 
there is unrebutted evidence that the patient cannot, Consilvio v Diana 
W., 269 AD2d 310, 703 NYS2d 144 (1st Dept 2000); Arnold A. v Donald- 
son, 215 AD2d 302, 627 NYS2d 10 (1st Dept 1995); Donaldson v Daley, 
206 AD2d 298, 614 NYS2d 525 (1st Dept 1994); see Matter of Albert F., 
273 AD2d 308, 708 NYS2d 711 (2d Dept 2000); Matter of Ford, 229 
AD2d 319, 645 NYS2d 27 (1st Dept 1996); Anthony M. v Sanchez, 229 
AD2d 322, 645 NYS2d 23 (1st Dept 1996); Ford v Daniel R., 215 AD2d 
294, 626 NYS2d 784 (1st Dept 1995). 


The statutory provisions do not expressly require the institution to 
consider less restrictive placement in order to justify continued 
retention. However, inherent in the very nature of civil commitment is 
that a statute which authorizes such a drastic curtailment of freedom 
be narrowly construed. Total confinement may not be justified where 
there are less restrictive alternatives which may achieve the legitimate 
purposes for which commitment was sought, Kesselbrenner v Anony- 
mous, 33 NY2d 161, 350 NYS2d 889, 305 NE2d 903 (1973), citing Coving- 
ton v Harris, 419 F2d 617, 623 (DC Cir 1969). Accordingly, this concept 
has been incorporated into the pattern charge. 


Mental Hygiene Law § 9.31(c) authorizes the court to order the 
transfer of a patient to relatives upon a showing that they are willing 
and able to care for the patient, see Seltzer v Hogue, 187 AD2d 230, 594 
NYS2d 781 (2d Dept 1993) (while evidence revealed that relatives will- 
ing to care for patient, no evidence to show ability to care for patient). 


In a statutory proceeding pursuant to Mental Hygiene Law § 9.13(b) 
to retain a patient on an involuntary basis, the court has no authority 
to impose treatment-related conditions as part of its retention order, 
Chenier v Richard W., 82 NY2d 830, 606 NYS2d 1438, 626 NE2d 928 
(1993). 


In an involuntary retention proceeding pursuant to Mental Hygiene 
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Law § 15.13(b), where the institution failed to produce the patient’s 
treating psychologist, who was under the institution’s control and who 
had noncumulative evidence regarding whether the patient was 
mdevelopmentally disabled, the court was permitted to draw the 
strongest inference against the institution that the opposing evidence in 
the record permits, Matter of Richard E., 12 AD3d 1019, 785 NYS2d 
580 (3d Dept 2004). 


Pursuant to its parens patriae power, the State may administer 
medication to an involuntary committed patient if it establishes by 
clear and convincing evidence at a hearing that the patient lacks the 
capacity to make a reasoned decision with respect to the proposed treat- 
ment, Rivers v Katz, 67 NY2d 485, 504 NYS2d 74, 495 NE2d 337 (1986), 
Matter of Sawyer, 68 AD3d 1734, 891 NYS2d 813 (4th Dept 2009), 
Matter of William S., 31 AD3d 567, 817 NYS2d 674 (2d Dept 2006). 


Mental Hygiene Law § 9.60, known as Kendra’s Law, was enacted 
to provide a system of assisted outpatient treatment (““AOT”) pursuant 
to which psychiatric patients unlikely to survive safely in the com- 
munity without supervision may avoid hospitalization by complying 
with court-ordered mental health treatment, Matter of K.L., 1 NY3d 
362, 774 NYS2d 472, 806 NE2d 480 (2004); see Matter of Manhattan 
Psychiatric Center, 285 AD2d 189, 728 NYS2d 37 (1st Dept 2001). The 
standard of proof for a party seeking an AOT order is clear and convinc- 
ing evidence, Matter of Gail R., 67 AD38d 808, 891 NYS2d 411 (2d Dept 
2009). 


For an analysis of the interplay between the requirements of the 
Mental Hygiene Law and the Criminal Procedure Law, see Matter of 
Norman D., 3 NY3d 150, 785 NYS2d 1, 818 NE2d 642 (2004); Matter of 
Jill ZZ, 83 NY2d 133, 608 NYS2d 161, 629 NE2d 1040 (1994); People v 
Stone, 73 NY2d 296, 5389 NYS2d 718, 5386 NE2d 1137 (1989) (criminal 
defendant who takes a plea of “not responsible” by reason of mental dis- 
ease or defect, who is initially adjudged neither mentally ill nor danger- 
ous, is subject to the recommitment procedures of the Criminal Proce- 
dure Law, § 330.20(14)). For a discussion of the requirement of both 
mental illness and dangerousness for the commitment or retention of 
insanity acquittees, see Matter of David B., 97 NY2d 267, 739 NYS2d 
858, 766 NE2d 565 (2002); Carpinello v Floyd A., 23 AD3d 179, 803 
NYS2d 81 (1st Dept 2005); James M. v Consilvio, 6 AD3d 153, 774 
NYS2d 506 (1st Dept 2004) (abrogated on other grounds by, Jamie R. v 
Consilvio, 6 NY3d 138, 810 NYS2d 738, 844 NE2d 285 (2006)); Richard 
H. v Consilvio, 6 AD3d 7, 773 NYS2d 356 (1st Dept 2004). 
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C. INVOLUNTARY RETENTION OF DANGEROUS SEX OFFENDERS REQUIRING 
CONFINEMENT 


PJI 8:8. Mental Hygiene Law—Involuntary Retention of 
Dangerous Sex Offenders Requiring 
Confinement 


As you have heard, CD is an individual who 
has committed a sex offense. (His, her) period of 
[state as appropriate: confinement, parole supervi- 
sion] will soon expire. The Attorney General seeks 
to have CD detained or supervised for an ad- 
ditional time on the ground that (he, she) is a sex 
offender who now suffers from a mental 
abnormality. The fact that CD previously commit- 
ted a sex offense is not, standing alone, a sufficient 
basis for you to find that CD is a sex offender who 
now suffers from a mental abnormality. 


A mental abnormality, for the purpose of this 
proceeding, is a congenital or acquired condition 
that predisposes CD to commit sex offenses and, 
further, that results in (his/her) having serious dif- 
ficulty in controlling such conduct. In this case, 
the Attorney General claims that CD has a mental 
abnormality that both predisposes (him, her) to 
commit sex offenses [where the Attorney General 
claims or the evidence supports that the respondent is 
predisposed to commit a particular sex offense or particu- 
lar sex offenses, state the offense or offenses] and results 
in (his/her) having serious difficulty in controlling 
such conduct. To prevail on this claim, the At- 
torney General must prove by clear and convinc- 
ing evidence that CD now suffers from a mental 
abnormality in that (he, she) has a congenital or 
acquired condition that predisposes (him, her) to 
commit sex offenses [where the Attorney General 
claims or the evidence supports that the respondent is 
predisposed to commit a particular sex offense or particu- 
lar sex offenses, state the offense or offenses] and in that 
(his, her) condition results in (his, her) having seri- 
ous difficulty in controlling such conduct. 


Clear and convincing evidence is evidence that 
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satisfies you that there is a high degree of prob- 
ability that CD suffers from a mental abnormality 
as I have defined that term for you. It is not enough 
to find that it is more likely than not that CD suf- 
fers from such a mental abnormality. The Attorney 
General must convince you that it is highly prob- 
able that CD suffers from such a mental 
abnormality. 


In deciding whether CD suffers from such a 
mental abnormality, you should consider all evi- 
dence offered by both sides. [Where the court finds 
that the respondent refused to cooperate with the psychi- 
atric examiner, it shall, upon request, state: You may 
also consider the fact that CD did not cooperate 
with the (psychiatrist[s], psychologist[s]) who tried 
to examine (him, her).| 


I am going to give you a verdict sheet that 
contains the following two questions: 


Does CD now suffer from a mental abnormal- 
ity in that (he, she) has a congenital or acquired 
condition that 


(1) predisposes (him, her) to commit 
sex offenses [where the Attorney General 
claims or the evidence supports that the re- 
spondent is predisposed to commit a particu- 
lar sex offense or particular sex offenses, state 
the offense or offenses]; and 


(2) results in (his, her) having seri- 
ous difficulty in controlling such con- 
duct? 


The two questions both require “yes” or “no” 
answers. All of you must agree on the answer to 
each part of the question answered. When you 
have all agreed on an answer, each of you will sign 
in the appropriate place to indicate your 
agreement. If your answer to either of these ques- 
tions is “no,” then you will place your answer on 
the verdict sheet, proceed no further and report to 
the court. 
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Comment 


Caveat 1: The foregoing charge should not be used in cases where 
the Attorney General claims that the respondent committed a “sexually 
motivated” “designated felony” before April 13, 2007, see § 10.03(g)(4), 
(p)(4). In those situations, PJI 8:8.1, infra, should be charged instead. 
Likewise, in cases where the respondent was charged with a sex offense 
but was found unfit to proceed and was committed to a psychiatric facil- 
ity rather than tried, see CPL Art. 730; PJI 8:8.2, infra, rather than the 
above charge should be given. 


Caveat 2: The jury should not be told, either by the lawyers or the 
court, that the court has previously found “probable cause to believe 
that the respondent is a sex offender requiring civil management,” see 
Mental Hygiene Law § 10.06(g). Further, the jury should not be told 
about any of the following pretrial determinations: (1) the determina- 
tion by the “multidisciplinary committee” designated by the Commis- 
sioner of Mental Health or the Commissioner of Developmental Dis- 
abilities that the respondent was a person who should be referred to a 
case review team for evaluation, see § 10.05(d); (2) the finding of the 
“case review team” that the respondent is a “sex offender requiring civil 
management,” see § 10.05(e); (3) the finding of the psychiatric examiner, 
if any, that the respondent has a “mental abnormality,” see § 10.05(g); 
(4) the finding of the “case review team,” if any, that the respondent 
was convicted of a “designated felony” before April 13, 2007 that was 
“sexually motivated,” see § 10.05(g); and (5) the determination by the 
Attorney General, if any, that “the protection of public safety” required 
that the respondent be detained pursuant to a “securing petition” in 
advance of a probable cause hearing, see § 10.06(f). Finally, while the 
identity of any victims of CD’s offenses may not be disclosed to the re- 
spondent’s psychiatric examiner absent a showing of good cause, see 
§ 10.08(b), and the respondent may not subpoena the victim or alleged 
victim without a court order issued for good cause shown, see § 10.08(g), 
the victim’s identity and/or testimony may well become relevant at a 
MHL Article 10 trial. Thus, there are situations in which the victim’s 
identity may need to be disclosed and the victim may need to appear at 
the trial. 


Caveat 3: The charge defines “mental abnormality,” in part, as a 
“congenital or acquired condition that predisposes [the respondent] to 
commit sex offenses,” but it does not list the specific crimes that are 
classified as “sex offenses” in MHL § 10.03(p). The statutory definition 
of “sex offense” was omitted because it refers to the relevant Penal Law 
provisions and rendition to the jury of all of the numerous possible 
listed crimes could lead to prejudice or confusion. However, there may 
be cases in which the evidence of the respondent’s predisposition to 
commit sex offenses includes examples of sexual misconduct not rising 
to the level of the felonies enumerated in § 10.03(p) (e.g., third-degree 
incest, see Penal Law § 255.25, or forcible touching, see id § 130.52); see 
State v Adrien S., 114 AD3d 862, 980 NYS2d 558 (2d Dept 2014) (citing 
PJI). While such evidence may be relevant, it also may create a risk 
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that the jury will infer, mistakenly, that the respondent has a “mental 
abnormality” solely because the respondent has a condition that creates 
a predisposition to engage in the non-enumerated sexual misconduct. 
Where such a risk exists, the court should make clear that a finding of 
“mental abnormality” can be made only if the evidence establishes that 
the respondent has a condition that predisposes him or her to commit 
one or more of the serious “sex offenses” delineated in § 10.03(p), see 
State v Adrien S., supra (trial court should have granted respondent’s 
request to issue an expanded charge containing supplemental informa- 
tion as to the specific statutory meaning of “sex offense,” so that the 
jury could make a proper evaluation of the evidence). When the circum- 
stances of the case dictate that the jury be instructed as to the meaning 
of “sex offense,” the court should either: (1) provide the statutory defini- 
tion of “sex offense” under Mental Hygiene Law article 10, or (2) 
expressly inform the jury that there is a distinction between a 
predisposition to commit a “sex offense” and a predisposition to commit 
nonenumerated acts of sexual misconduct, id; see Comment to this sec- 
tion, infra. 


Caveat 4: The procedural due process protections of the Fifth and 
Fourteenth Amendments, as expressed by the Mathews v Eldridge, 424 
US 319, 96 SCt 893 (1976), balancing test, apply to a MHL article 10 
trial, State v Floyd Y., 22 NY3d 95, 979 NYS2d 240, 2 NE3d 204 (2013); 
see ensuing Comment, infra. 


Based on Mental Hygiene Law §§ 10.038, 10.07. 


I. In General 


A. Background 


Article 10 of the Mental Hygiene Law represents a legislative effort 
to address the dangers to society posed by recidivist sex offenders 
through a comprehensive system of required treatment and, in some 
cases, involuntary civil commitment, see Mental Hygiene Law (MHL) 
§ 10.01; L 2007, ch 7, § 52. Mental Hygiene Law Article 10 is designed 
to reduce the risks posed by, and to address the treatment needs of, sex 
offenders who suffer from mental abnormalities that predispose them to 
commit repeated sex crimes, State v Dennis K., 27 NY3d 718, 37 NYS3d 
765, 59 NE3d 500 (2016); State v Marcello A., 180 AD3d 786, 118 NYS3d 
688 (2d Dept 2020). Before the statute’s enactment, the State attempted 
to use the involuntary civil commitment procedures delineated in MHL 
Article 9 to transfer previously convicted, potential recidivist sex offend- 
ers directly from prison to mental health facilities, see People ex rel. 
Joseph II. v Superintendent of Southport Correctional Facility, 15 NY3d 
126, 905 NYS2d 107, 931 NE2d 76 (2010). However, these efforts were 
rebuffed by the Court of Appeals, which held that the individuals in 
question were entitled to notice and pre-commitment hearings in 
Supreme Court to evaluate the need for their continued commitment, 
State ex rel. Harkavy v Consilvio, 7 NY3d 607, 825 NYS2d 702, 859 
NE2d 508 (2006) (“Harkavy I”); see State ex rel. Harkavy v Consilvio, 8 
NY3d 645, 838 NYS2d 810, 870 NE2d 128 (2007) (“Harkavy II”). The 
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Court recognized that the existing alternative statutory provision for 
committing prisoners to psychiatric facilities, Correction Law § 402, was 
not specifically designed to address sex offenders with mental illnesses 
that made them predisposed to offend, Harkavy I, supra; see Harkavy 
II, supra. Nevertheless, “in the absence of a clear legislative directive in 
regard to inmates nearing their release from incarceration,” the Court 
held that the procedural steps outlined in Correction Law § 402 should 
be used to commit potential recidivist sex offenders who were nearing 
completion of or had just completed their prison sentences, Harkavy I, 
supra. The legislative void identified in Harkavy I was filled by the 
enactment of MHL Article 10, see Harkavy II, supra. 


The United States Supreme Court has held that civil commitment 
statutes may be upheld against substantive due process challenges 
where the state is required to show an element of dangerousness coupled 
with a showing of mental illness or mental abnormality, Heller v Doe by 
Doe, 509 US 312, 113 SCt 2637 (1993). Additionally, the Supreme Court 
has rejected a substantive due-process challenge to a similar state stat- 
ute authorizing post-incarceration custodial commitment of individuals 
convicted of “sexually violent” crimes who suffer from “mental 
abnormalitlies]” and have been deemed likely to re-offend, Kansas v 
Hendricks, 521 US 346, 117 SCt 2072 (1997). Although the statute chal- 
lenged in Hendricks (unlike New York’s statute) required proof “beyond 
a reasonable doubt” that the individual was a “sexually violent preda- 
tor,” the Supreme Court concluded that the confinement it authorized 
was civil rather than criminal in nature and, consequently, its applica- 
tion to individuals whose “sexually violent” crimes occurred before the 
statute’s enactment did not violate the federal constitutional prohibition 
against ex post facto laws, State v Nelson, 89 AD3d 441, 932 NYS2d 42 
(1st Dept 2011); see State v Floyd Y., 22 NY3d 95, 979 NYS2d 240, 2 
NE3d 204 (2018) (proceeding under MHL article 10, which has remedial 
not penal purpose, is civil in nature); State v Campany, 77 AD3d 92, 
905 NYS2d 419 (4th Dept 2010) (holding that proceeding under MHL 
Article 10 is civil rather than criminal in nature, but recognizing that 
confinement under that Article is “extraordinary circumstance” war- 
ranting recognition of respondent’s right to effective assistance of 
counsel). Moreover, the additional confinement did not offend federal 
double-jeopardy principles, id. The Supreme Court further indicated in 
Hendricks that involuntary commitment statutes containing “proper 
procedures and evidentiary standards” may be upheld if they require 
proof of the individual’s danger to self or others and such proof is 
“coupled . . . with the proof of some additional factor, such as ‘mental 
illness or mental incapacity,’ ” see Kansas v Crane, 534 US 407, 122 
SCt 867 (2002). 


With respect to the “mental illness” or “mental incapacity” element, 
the Supreme Court held in Kansas v Hendricks, 521 US 346, 117 SCt 
2072 (1997), that the state’s definition of the “mental abnormality,” i.e., 
“a congenital or acquired condition affecting the emotional or volitional 
capacity which predisposes the person to commit sexually violent offen- 
ses in a degree constituting such person a menace to the health and 
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safety of others,” KSA § 59-29a02(b), satisfied the requirements of 
substantive due process. In a subsequent review of the same statute, 
the Supreme Court stated that a civil confinement statute will be up- 
held if the “mental abnormality” element requires proof of the individu- 
al’s “serious difficulty in controlling behavior,” Kansas v Crane, 534 US 
407, 122 SCt 867 (2002). The Crane Court construed Kansas’s “mental 
abnormality” element to include such a requirement. Significantly, New 
York’s MHL Article 10 defines a “mental abnormality,” as “a congenital 
or acquired condition, disease or disorder that affects the emotional, 
cognitive, or volitional capacity of a person in a manner that predisposes 
him or her to the commission of conduct constituting a sex offense and 
that results in that person having serious difficulty in controlling such 
conduct,” MHL § 10.03(3). 


B. Overview of Statutory Scheme 


Entitled the Sex Offender Management and Treatment Act, the 
statute is based on a legislative finding that “some sex offenders have 
mental abnormalities that predispose them to engage in repeated sex 
offenses,” MHL § 10.01(b). Consequently, the Legislature prescribed a 
detailed set of procedures, standards and modalities for long-term treat- 
ment and supervision of such offenders, including, “in extreme cases,” 
extended civil confinement after expiration of the offender’s term of 
incarceration, id; see State v Farnsworth, 75 AD3d 14, 900 NYS2d 548 
(4th Dept 2010), State v Little Luke KK., 72 AD3d 135, 894 NYS2d 605 
(3d Dept 2010). For a survey of the provisions of MHL Article 10, see 
State v Rashid, 16 NY3d 1, 917 NYS2d 16, 942 NE2d 225 (2010). 


Briefly, the statute provides for continued custodial detention or 
close post-release supervision for convicted sex offenders who are 
deemed likely to re-offend, i.e., those found to be “sex offenders requir- 
ing civil management,” MHL § 10.03(q). The statute divides this clas- 
sification into two sub-groups. Sex offenders who are deemed most likely 
to reoffend are treated as “dangerous sex offenders requiring confine- 
ment,” see § 10.03(e). Offenders who do not fall into this category but 
are nevertheless deemed to suffer from a “mental abnormality” entail- 
ing “serious difficulty” in controlling their own conduct, see § 10.03(,), 
may be released into the community, but only with “strict and intensive 
supervision,” see § 10.03(r). The only two dispositional outcomes in an 
article 10 proceeding are confinement or an outpatient strict and 
intensive supervision and treatment regimen; those two outcomes are 
mutually exclusive and they do not overlap, State v Nelson D., 22 NY3d 
233, 980 NYS2d 337, 3 NE3d 674 (2013). Because the statute expressly 
provides for this two-tier system of dispositions, the doctrine requiring 
use of the “least restrictive alternative” is not applicable to individuals 
classified as dangerous sex offenders, State v Michael M., 24 NY3d 649, 
2 NYS3d 830, 26 NE3d 769 (2014); see State v George N., 160 AD3d 28, 
70 NYS3d 699 (4th Dept 2018). 


MHL Article 10 is civil in nature, State v Floyd Y., 22 NY3d 95, 979 
NYS2d 240, 2 NE3d 204 (2013), and is governed principally by CPLR 
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Article 41, State v Muench, 85 AD3d 1581, 925 NYS2d 291 (4th Dept 
2011). Because it is a civil proceeding, a respondent receives the 
procedural due process protections of the Fifth and Fourteenth Amend- 
ments, as expressed by the Mathews v Eldridge, 424 US 319, 96 SCt 
893 (1976), balancing test, as opposed to the Constitutional protections 
of the Fifth and Sixth Amendments enjoyed by a criminal defendant, 
State v Floyd Y., supra; see State v John S., 23 NY8d 326, 991 NYS2d 
532, 15 NE38d 287 (2014); State v Kerry K., 157 AD3d 172, 67 NYS3d 
227 (2d Dept 2017); State v Raul L., 120 AD3d 52, 988 NYS2d 190 (2d 
Dept 2014). The Criminal Procedure Law governs the procedures for 
voir dire and the discharge of jurors, MHL § 10.07(b); see State v 
Adkison, 108 AD3d 1050, 969 NYS2d 648 (4th Dept 2013) (citing CPL 
270.15, 270. 35(1)); State v Muench, supra. 


Under the statutory scheme, a person made subject to a proceeding 
under MHL Article 10 is entitled to a twelve-person jury trial on the 
question whether he or she is a sex offender who “suffers from a mental 
abnormality,” § 10.07(b), (d); CPL 270.05; see State v Ted B., 1382 AD3d 
28, 15 NYS3d 366 (2d Dept 2015). If the jury finds that the offender 
does fall within that category, the further determination whether the 
offender is one “requiring confinement” or is instead one requiring “strict 
and intensive supervision” must be made by the court, MHL § 10.07(f); 
see State v Nelson D., 22 NY3d 233, 980 NYS2d 337, 3 NE3d 674 (2013); 
State v Steven L., 66 AD3d 788, 887 NYS2d 190 (2d Dept 2009). The 
fact that the dispositional question is to be determined by the court 
rather than the jury does not violate the offender’s constitutional right 
to trial by jury under NY Const, Art I, § 2, State v Myron P., 20 NY3d 
206, 958 NYS2d 71, 981 NE2d 772 (2012). Further, the deprivation of 
the right to trial by jury does not violate the sex offender’s constitutional 
equal protection rights, even though—unlike sex offenders—individuals 
who are subject to involuntary confinement under MHL Article 9 are 
entitled to a rehearing before a jury to determine both the question of 
their mental illness and the need for retention, State v Myron P., supra; 
State v Pierce, 79 AD3d 1779, 914 NYS2d 547 (4th Dept 2010); see 
MHL § 9.35. In so holding, the Myron P. court concluded that sex of- 
fenders and other mentally ill individuals are not similarly situated and 
cited the Legislature’s findings that sex offenders are “a different 
population” requiring treatment that does not “endanger, stigmatize, or 
divert needed treatment resources away from. . . traditional mental 
health patients,” State v Myron P., supra (citing MHL § 10.01(g)). The 
preliminary and post-trial procedures, as well as the mandated 
procedures for trials, are discussed below. 


II. Statutory Definitions 
A. Detained Sex Offender 


1. In General 


MHL Article 10 applies to “detained sex offenders.” “Detained sex 
offenders” are defined in the statute as “person[s] who [are] in the care, 
custody, control or supervision of an agency with jurisdiction, with re- 
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spect to a sex offense [i.e., one of the crimes listed in § 10.03(p)] or a 
designated felony [i.e., one of the crimes listed in § 10.03(f)],” § 10.03(g), 
see People ex rel. Joseph II. v Superintendent of Southport Correctional 
Facility, 15 NY3d 126, 905 NYS2d 107, 931 NE2d 76 (2010). Under 
§ 10.03(a), an agency with jurisdiction is defined as “the agency which, 
during the period in question, would be the agency responsible for 
supervising or releasing such person,” see People ex rel. Joseph II v Su- 
perintendent of Southport Correctional Facility, supra. More particu- 
larly, the statute lists the following groups of individuals as “detained 
sex offenders”: (1) persons convicted of a sex offense who are currently 
serving sentences or are subject to parole supervision for those offenses 
or “related” offenses (i.e., offenses that were prosecuted as part of the 
Same criminal action, were part of the same criminal transaction or 
were part of the bases of the orders of commitment received by the cor- 
rections department in connection with the person’s current incarcera- 
tion); (2) persons who have engaged in and been charged with sex offen- 
ses, have been determined to be “incapacitated . . . with respect to that 
offense” and have been committed to custody pursuant to Article 730 of 
the Criminal Procedure Law; (3) persons charged with sex offenses who 
have been found not responsible for such offenses by reason of mental 
disease or defect; (4) persons convicted of designated felonies that were 
committed prior to the effective date of the statute and that were “sexu- 
ally motivated” (i.e., felonies “committed in whole or substantial part for 
the purpose of direct sexual gratification of the actor”); (5) persons 
convicted of sex offenses who are (or were at any time after September 
1, 2005) patients in a hospital operated by the Office of Mental Health 
or were admitted pursuant to MHL Article 9 or Correction Law § 402, 
see State v Blair, 69 AD3d 15, 887 NYS2d 389 (4th Dept 2009); and (6) 
persons determined to be sex offenders requiring civil management pur- 
suant to MHL Article 10, see § 10.03(g¢)(1)-(6), (1), (s). 


Penal Law § 70.30, which governs the calculation of terms of 
imprisonment, cannot be used to aggregate a respondent’s term of 
imprisonment for purposes of determining respondent’s status as a 
“detained sex offender,” State v Robert F., 101 AD3d 1133, 958 NYS2d 
156 (2d Dept 2012). A person who is incarcerated for a violation of pa- 
role is a detained sex offender where the term of parole is part of his or 
her sentence for a sex offense, State v Anthony J., 121 AD3d 697, 993 
NYS2d 170 (2d Dept 2014). Similarly, a person is incarcerated for a “re- 
lated offense” if he or she was convicted of and sentenced for first- 
degree promoting prison contraband while still incarcerated for the 
underlying sex offense and there was no interruption in his or her 
incarceration for the two offenses, id. Similarly, a person is incarcerated 
for a “related offense” if he or she is convicted of and sentenced for crim- 
inal possession of stolen property in the fourth degree while on post- 
release supervision following his discharge from prison for an underly- 
ing sex offense, State v Claude McC., 122 AD3d 65, 991 NYS2d 642 (2d 
Dept 2014). 


In People ex rel. Joseph II. v Superintendent of Southport 
Correctional Facility, 15 NY3d 126, 905 NYS2d 107, 931 NE2d 76 (2010), 
the Court of Appeals held that Article 10 applies to any “detained sex 
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offender,” see MHL § 10.03(q), regardless of whether the confinement of 
such an offender is lawful or unlawful, see State v Abdul A., 123 AD3d 
1047, 999 NYS2d 501 (2d Dept 2014). Nothing in MHL Article 10, 
including the language in § 10.05(g)(5) providing that “the provisions of 
this article shall not be deemed to shorten or lengthen the time for 
which [a] person may be held pursuant to [Article 9],” establishes an 
exemption from civil commitment for detained sex offenders simply 
because they had been admitted to an OMH psychiatric hospital pursu- 
ant to Article 9 in order to receive treatment for their psychiatric 
disorders, State v Little Luke KK., 72 AD3d 135, 894 NYS2d 605 (3d 
Dept 2010). However, where the individual’s status as a “detained sex 
offender” is based on his or her serving a sentence for a “related” of- 
fense that was one of the bases for the orders of commitment underly- 
ing his or her incarceration, see § 10.03(1), the individual must be cur- 
rently incarcerated with the Department of Corrections; parolees and 
individuals incarcerated in local jails are not within this category, State 
v Rashid, 16 NY8d 1, 917 NYS2d 16, 942 NE2d 225 (2010). 


Where respondent’s status as a “detained sex offender” is based on 
his or her conviction of a sex offense, respondent is not entitled to a jury 
trial on the question, State v Geoffrey P., 100 AD8d 911, 954 NYS2d 
601 (2d Dept 2012). In such circumstances, respondent’s status as a 
detained sex offender may be determined by the court as a matter of 
law, id. 


2. Sexually Motivated Designated Felonies Committed Before April 13, 
2007 


In most cases, there will be no question that the respondent’s crime 
was a “sex offense,” since MHL § 10.03(p) defines that term to include 
crimes corresponding to certain specific felonies set forth in the Penal 
Law (Penal Law §§ 130.25, 130.30, 130.35, 180.40, 180.45, 130.50, 
130.53, 130.65, 1380.65-a, 130.66, 130.67, 130.70, 130.75, 130.80, 130.85, 
130.90, 130.91, 130.95, 1380.96, 230.06, 255.26, 255.27, as well as felony- 
level conspiracies, see Penal Law Art. 105, and attempts to commit the 
listed crimes, see id §§ 110.00, 110.05). However, the statute adds a new 
category of “sex offenses,” which will require a determination by the 
trier of fact, i.e., “sexually motivated” “designated feloniles]” committed 
prior to April 13, 2007, see MHL § 10.03(p)(4). The statute provides that 
the “clear and convincing evidence” standard of proof is to be applied 
when determining whether a “designated felony” committed before April 
13, 2007, was “sexually motivated,” MHL § 10.03(g)(4); § 10.07(d). 
Courts have held that the clear and convincing evidence standard of 
proof for this determination is constitutional, State v Farnsworth, 75 
AD3d 14, 900 NYS2d 548 (4th Dept 2010); Mental Hygiene Legal 
Service v Spitzer, 2007 WL 4115936 (SDNY 2007), affd, 2009 WL 
579445 (2d Cir 2009). In State v Farnsworth, the court also rejected the 
respondent’s equal protection challenge to section 10.07(d), holding that 
although MHL Article 10 interferes with the fundamental right of 
freedom from physical restraint, section 10.07(d) nevertheless is nar- 
rowly tailored to serve the State’s compelling interest in committing 
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and treating those who are mentally ill and dangerous to themselves or 
others. 


MHL § 10.03(f) lists the crimes to be treated as “designated 
felon[ies].” A “designated felony” constitutes a “sex offense” if it was 
“sexually motivated.” “ “Sexually motivated’ means that the act or acts 
constituting a designated felony were committed in whole or in 


substantial part for the purpose of direct sexual gratification of the ac- 
tor,” id § 10.03(s). 


In cases where the Attorney General claims that the respondent 
committed a “designated felony” that was sexually motivated and oc- 
curred before April 138, 2007, the following charge should be given 
instead of PJI 8:8. This charge should not be given in cases involving al- 
leged “sexually motivated” “designated felonies” committed after that 
date. In those cases, the respondent will have previously been tried and 
sentenced under the new Penal Law provisions that were adopted along 
with MHL Article 10, see Penal Law §§ 10.00(18), 30.00(2), 60.13, 
70.80(1)(b), 70.80(3), 70.80(7), 130.91, 130.92, and will thus be a “sex of- 
fender” as a matter of law, see § 10.03(g)(1), (p)(1). 


PJI 8:8.1 


As you have heard, CD has committed the 
crime of [state designated felony specified in petition], 
and the Attorney General claims that the conduct 
was sexually motivated. CD’s period of (confine- 
ment, parole supervision) will soon expire. The At- 
torney General seeks to have CD detained or 
supervised for an additional time on the ground 
that (he, she) is a sex offender who now suffers 
from a mental abnormality. 


A crime is “sexually motivated” when the acts 
were committed in whole or substantial part for 
the purpose of direct sexual gratification of the 
offender. A “mental abnormality,” for purposes of 
this proceeding, is a congenital or acquired condi- 
tion that predisposes CD to commit sex offenses 
and, further, that results in (his, her) having seri- 
ous difficulty in controlling such conduct. 


The Attorney General must prove, by clear and 
convincing evidence (1) that CD’s crime of [state 
designated felony specified in petition] was sexually 
motivated in that it was committed in whole or 
substantial part for the purpose of (his, her) direct 
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sexual gratification and (2) that (he, she) now suf- 
fers from a mental abnormality in that (he, she) 
has a congenital or acquired condition that both 
predisposes (him, her) to commit sex offenses 
[where the Attorney General claims or the evidence sup- 
ports that the respondent is predisposed to commit a par- 
ticular sex offense or particular sex offenses, state the of- 
fense or offenses] and results in (his, her) having 
serious difficulty in controlling such conduct. Even 
if you find that CD’s crime of [state designated felony 
specified in petition] was sexually motivated, that 
fact is not, standing alone, a sufficient basis for 
you to find that CD is a sex offender who now suf- 
fers from a mental abnormality. 


Clear and convincing evidence is evidence that 
satisfies you that there is a high degree of prob- 
ability that CD’s crime of [state designated felony 
specified in petition] was sexually motivated and that 
CD now suffers from a mental abnormality as I 
have defined those terms for you. It is not enough 
to find that it is more likely than not that CD’s 
crime of [state designated felony specified in petition] 
was sexually motivated or that it is more likely 
than not that CD is now suffering from a mental 
abnormality. The Attorney General must convince 
you that it is highly probable (1) that CD’s crime of 
[state designated felony specified in petition] was sexu- 
ally motivated in that it was committed in whole 
or substantial part for the purpose of (his, her) 
direct sexual gratification, and (2) that CD now 
suffers from a mental abnormality in that (he, she) 
has a congenital or acquired condition that both 
predisposes (him, her) to commit sex offenses 
[where the Attorney General claims or the evidence sup- 
ports that the respondent is predisposed to commit a par- 
ticular sex offense or particular sex offenses, state the of- 
fense or offenses] and results in (his, her) having 
serious difficulty in controlling such conduct. 


In deciding whether CD suffers from a mental 
abnormality, you should consider all evidence of- 
fered by both sides. [Where the court finds that the re- 
spondent refused to cooperate with the psychiatric 
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examiner, it shall, upon request, state: You may also 
consider the fact that CD did not cooperate with 
the (psychiatrist[s], psychologist[s]) who tried to 
examine (him, her).] 


I am going to give you a verdict sheet that 
contains the following questions: 


(1) Was CD’s crime of [state designated felony 
specified in petition] sexually motivated in that it was 
committed in whole or substantial part for the 
purpose of (his, her) direct sexual gratification? 


(2) Does CD now suffer from a mental abnor- 
mality in that (he, she) has a congenital or acquired 
condition that 


(1) predisposes (him, her) to commit 
sex offenses [where the Attorney General 
claims or the evidence supports that the re- 
spondent is predisposed to commit a particu- 
lar sex offense or particular sex offenses, state 
the offense or offenses]; and 


(2) results in (his, her) having seri- 
ous difficulty in controlling such con- 
duct? 


The questions require “yes” or “no” answers. 
All of you must agree on the answer to each ques- 
tion answered. When you have all agreed on the 
answer to a question, each of you will sign in the 
appropriate place to indicate your agreement. If 
your answer to any question is “no,” then you will 
place your answer on the verdict sheet, proceed 
no further and report to the court. 


3. Sex Offenders Who Were Not Convicted But Were Previously Com- 
mitted Under CPL Article 730 


There is a second category of “detained sex offenders” that requires 
a determination by the factfinder. Under MHL § 10.03(g)(2), the term 
“detained sex offender” includes “[a] person charged with a sex offense 
who has been determined to be an incapacitated person with respect to 
that offense and has been committed pursuant to [CPL Article 730], but 
did engage in the conduct constituting such offense.” In cases arising 
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under this provision, the Attorney General’s burden of proving that the 
respondent suffers from a “mental abnormality” is augmented by the 
additional burden of proving all of the elements of the substantive 
Penal Law offense with which the respondent was originally charged. 
Where applicable, the Attorney General may also have to overcome any 
available defenses and affirmative defenses that the respondent may 
advance. Although the standard of proof in a criminal trial would be 
proof beyond a reasonable doubt, the statute provides for the use of the 
“clear and convincing evidence” standard of proof, MHL § 10.07(d). The 
use of the “clear and convincing evidence” standard of proof in MHL 
§ 10 is indistinguishable in substance from section 4248 of the Adam 
Walsh Child Protection and Safety Act of 2006, 18 USC § 4248, which 
authorizes the use of the “clear and convincing evidence” standard to 
determine whether the respondent engaged in conduct constituting one 
or more of the sexual offenses required for civil commitment. However, 
in Mental Hygiene Legal Service v Spitzer, 2007 WL 4115936 (SDNY 
2007), aff'd, 2009 WL 579445 (2d Cir 2009), a federal district court held 
that the standard of proof for establishing that the respondent commit- 
ted the acts forming the basis for being labeled an “offender” under 
MHL § 10 is “beyond a reasonable doubt” because the “clear and convinc- 
ing evidence” standard of proof violates due process, accord, Mental 
Hygiene Legal Service v Cuomo, 785 F Supp 2d 205 (SDNY 2011), order 
vacated on other grounds, 472 Fed Appx 45 (2d Cir 2012); see State v 
Daniel OO., 88 AD3d 212, 928 NYS2d 787 (3d Dept 2011). However, in 
State v Nelson, 89 AD3d 441, 9382 NYS2d 42 (1st Dept 2011), the First 
Department expressed its disagreement with the federal district court’s 
reasoning. 


In State v Daniel OO., 88 AD3d 212, 928 NYS2d 787 (3d Dept 2011), 
the court held that it does not violate due process to pursue civil 
management of a sex offender when respondent’s commission of a sex 
offense has not yet been proven and respondent has been found to lack 
capacity to stand trial with respect to the charge. The court reasoned 
that, although respondent’s private interest is “grave,” it is overridden 
by the state’s strong interest in protecting the public and providing 
treatment for individuals unable to care for themselves, id. Further the 
procedural safeguards set forth in the statute minimize the risk of en 
erroneous deprivation of liberty, id. 


In cases involving respondents detained pursuant to CPL Article 
730, the following charge should be given instead of PJI 8:8. Notably, 
where the prior charged offense is an allegedly “sexually motivated” 
“designated felony,” see MHL § 10.03(f), (g) (4), the Attorney General 
must, in addition to proving that the respondent “engage[d] in conduct 
constituting the offense” and is currently suffering from a “mental 
abnormality,” prove that the previous conduct was “sexually motivated” 
as that term is defined in MHL § 10.03(s). In that event, the following 
charge must be adapted to include that additional element, see PJI 
8:8.1. 


The pattern instruction set forth below does not include charges on 
the substantive elements of the various crimes with which the respon- 
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dent may have been charged before his or her commitment. Such 
charges, which involve the substantive criminal law, are beyond the 
scope of this discussion. For purposes of this chapter, it should suffice to 
note that the elements of the offenses are set forth in the relevant pro- 
visions of the Penal Law and the case law interpreting those provisions, 
both of which should be consulted in constructing the court’s charge. 
Appropriate charges may be found in Criminal Jury Instructions 
(CJI2d), an on-line publication by the New York Office of Court 
Administration, Committee on Criminal Jury Instructions. 


PJI 8:8.2 


As you have heard, CD was previously charged 
with committing the offense(s) of [state sex offense(s) 
specified in petition]. (He, she) has not been tried on 
(that, those) charge(s) because (he, she) was found 
to be unable to stand trial as a result of an incapac- 
ity and was instead committed to a state psychiat- 
ric facility. The Attorney General seeks to have CD 
further detained or supervised for an additional 
time on the ground that (he, she) committed a sex 
offense and is a sex offender who now suffers from 
a mental abnormality. The fact that CD was previ- 
ously found to be incapacitated and was commit- 
ted to a psychiatric facility is not, standing alone, 
a sufficient basis for you to find that CD is a sex of- 
fender who now suffers from a mental abnormality. 


The Attorney General must prove beyond a 
reasonable doubt that CD engaged in conduct 
constituting the offense(s) of [state sex offense(s) 
specified in petition]. To meet this burden, the At- 
torney General must prove, beyond a reasonable 
doubt, that CD committed the offenses(s) of [state 
offenses specified in petition]. To prove that CD com- 
mitted the offense(s) of [state offenses specified in peti- 
tion], the Attorney General must prove, beyond a 
reasonable doubt, each and every one of the fol- 
lowing elements: [state elements of sex offense(s) speci- 
fied in petition]. The Attorney General must also 
prove that it was CD who committed (that, those) 
offense(s). CD is not required to prove that (he, 
she) is not guilty of [state sex offense(s) specified in 
petition]. To the contrary, the Attorney General has 
the burden to prove, beyond a reasonable doubt, 
that CD committed (that, those) offense(s). 
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[Where the Attorney General claims that respondent 
committed a “designated felony” that was “sexually 
motivated” and occurred before April 13, 2007, the fol- 
lowing paragraph should be charged instead of the pre- 
ceding paragraph] 


The Attorney General must prove beyond a 
reasonable doubt that CD engaged in conduct 
constituting the offense(s) of [state designated (felony, 
felonies) specified in the petition] and that (his, her) 
conduct was sexually motivated. To prove that CD 
committed (the, those) offense(s), the Attorney 
General must prove, beyond a reasonable doubt, 
each and every one of the following elements: [state 
elements of designated felony specified in petition]. To 
prove that CD’s conduct was sexually motivated, 
the Attorney General must prove, beyond a rea- 
sonable doubt, that the conduct was committed in 
whole or in substantial part for the purpose of (his, 
her) direct sexual gratification. Finally, the At- 
torney General must prove, beyond a reasonable 
doubt, that it was CD who committed (that, those) 
offense(s). CD is not required to prove that (he, 
she) is not guilty of [state designated (felony, felonies) 
specified in the petition]. To the contrary, the At- 
torney General has the burden to prove, beyond a 
reasonable doubt, that CD committed (that, those) 
offense(s). 


A reasonable doubt is an honest doubt of CD’s 
guilt for which a reason exists based upon the 
nature and quality of the evidence. It is an actual 
doubt, not an imaginary doubt. It is a doubt thata 
reasonable person, acting in a matter of this 
importance, would be likely to entertain because 
of the evidence that was presented or because of 
the lack of convincing evidence. Proof of guilt be- 
yond a reasonable doubt leaves you so firmly 
convinced of CD’s guilt that you have no reason- 
able doubt of any element of the offense(s) or of 
CD’s identity as the person who committed (that, 
those) offenses(s). In determining whether or not 
the Attorney General has proven CD’s guilt of [state 
sex offense(s) specified in petition] beyond a reasonable 
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doubt, you should be guided solely by a full and 
fair evaluation of the evidence. 


If the Attorney General has not proved beyond 
a reasonable doubt that CD previously engaged in 
conduct constituting each and every element of 
the offense(s) of [state sex offense(s) specified in peti- 
tion] or that (his, her) conduct was sexually moti- 
vated, you should proceed no further and report to 
the court. On the other hand, if you find that the 
Attorney General has proved beyond a reasonable 
doubt that CD previously engaged in conduct 
constituting each and every element of the offen- 
se(s) of [state sex offense(s) specified in petition] and 
that (his, her) conduct was sexually motivated, you 
must go on to consider whether CD is now suffer- 
ing from a “mental abnormality.” 


A mental abnormality, for purposes of this 
proceeding, is a congenital or acquired condition 
that predisposes CD to commit sex offenses and, 
further, that results in (his, her) having serious 
difficulty in controlling such conduct. The At- 
torney General must prove, by clear and convinc- 
ing evidence, that CD now suffers from a mental 
abnormality in that (he, she) has a congenital or 
acquired condition that predisposes (him, her) to 
commit sex offenses [where the Attorney General 
claims or the evidence supports that the respondent is 
predisposed to commit a particular sex offense or particu- 
lar sex offenses, state the offense or offenses] and in that 
(his, her) condition results in (his, her) having seri- 
ous difficulty in controlling such conduct. 


Clear and convincing evidence is evidence 
which satisfies you that there is a high degree of 
probability that CD now suffers from a mental 
abnormality. It is not enough to find that it is more 
likely than not that CD now suffers from a mental 
abnormality. The Attorney General must prove 
that it is highly probable that CD now suffers from 
a mental abnormality in that (he, she) has a con- 
genital or acquired condition that both predisposes 
(him, her) to commit sex offenses [where the Attorney 
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General claims or the evidence supports that the respon- 
dent is predisposed to commit a particular sex offense or 
particular sex offenses, state the offense or offenses] and 
results in (his, her) having serious difficulty in con- 
trolling such conduct. 


In deciding whether CD suffers from a mental 
abnormality, you should consider all evidence of- 
fered by both sides. [Where the court finds that the re- 
spondent refused to cooperate with the psychiatric 
examiner, it shall, upon request, state: You may also 
consider the fact that CD did not cooperate with 
the (psychiatrist[s], psychologist[s]) who tried to 
examine (him, her).| 


I am going to give you a verdict sheet that 
contains the following questions: 


(1) Did CD commit the offense of [state sex of- 
fense(s) specified in petition], in that (he, she) [state ele- 
ments sex offense(s) specified in petition]? 


(2) Does CD now suffer from a mental abnor- 
mality in that (he, she) has a congenital or acquired 
condition that 


(1) predisposes (him, her) to commit 
sex offenses [where the Attorney General 
claims or the evidence supports that the re- 
spondent is predisposed to commit a particu- 
lar sex offense or particular sex offenses, state 
the offense or offenses]; and 


(2) results in (his, her) having seri- 
ous difficulty in controlling such con- 
duct? 


The questions require “yes” or “no” answers. 
All of you must agree on the answer to each ques- 
tion answered. When you have all agreed on the 
answer to a question, each of you will sign in the 
appropriate place to indicate your agreement. If 
your answer to any question is “no,” then you will 
place your answer on the verdict sheet, proceed 
no further and report to the court. 
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[Where the offense specified in the petition is a 
designated felony that was allegedly sexually motivated, 
substitute the following: I am going to furnish you 
with a verdict sheet that contains the following 
questions: 


(1) Did CD commit the crime of (state desig- 
nated offense[s/ specified in petition), in that (he, she) 
(state elements of designated offense[s] specified in peti- 
tion)? 


(2) If CD committed the crime of (state desig- 
nated offense(s) specified in petition), was CD’s conduct 
sexually motivated in that it was committed in 
whole or substantial part for the purpose of (his, 
her) direct sexual gratification? 


(3) Does CD now suffer from a mental abnor- 
mality in that (he, she) has a congenital or acquired 
condition that 


(1) predisposes (him, her) to commit 
sex offenses [where the Attorney General 
claims or the evidence supports that the re- 
spondent is predisposed to commit a particu- 
lar sex offense or particular sex offenses, state 
the offense or offenses]; and 


(2) results in (his, her) having seri- 
ous difficulty in controlling such con- 
duct? 


The questions require “yes” or “no” answers. 
All of you must agree on the answer to each ques- 
tion answered. When you have all agreed on the 
answer to a question, each of you will sign in the 
appropriate place to indicate your agreement. If 
your answer to any question is “no,” then you will 
place your answer on the verdict sheet, proceed 
no further and report to the court. 


Caveat 1: MHL § 10.07(d) provides for the use of the “clear and 
convincing evidence” standard of proof. However, in Mental Hygiene 
Legal Service v Cuomo, 785 F Supp 2d 205 (SDNY 2011), order vacated 
on other grounds, 472 Fed Appx 45 (2d Cir 2012), a federal district 
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court issued a permanent injunction prohibiting the use of that stan- 
dard for respondents who have been charged with sex offenses and have 
been committed pursuant to CPL Article 730. In compliance with that 
injunction, PJI 8:8.2 incorporates the reasonable doubt standard. 


Caveat 2: The standard of proving that a respondent who was 
charged with committing a designated felony was “sexually motivated” 
is presently unsettled, see State v Dennis K., 27 NY3d 718, 37 NYS3d 
765, 59 NE38d 500 (2016). The pattern charge incorporates the beyond- 
a-reasonable-doubt standard of proof. 


B. Mental Abnormality 


Under the statute, “a detained sex offender who suffers from a 
mental abnormality” is classified as a “sex offender requiring civil 
management,” § 10.03(q). A “mental abnormality” is defined as “a con- 
genital or acquired condition, disease or disorder that affects the emo- 
tional, cognitive, or volitional capacity of a person in a manner that 
predisposes him or her to the commission of conduct constituting a sex 
offense and that results in that person having serious difficulty in con- 
trolling such conduct,” § 10.03G); State v Marcello A., 180 AD3d 786, 
118 NYS3d 688 (2d Dept 2020); State v Kerry K., 157 AD3d 172, 67 
NYS3d 227 (2d Dept 2017); see State v Timothy R., 168 AD3d 146, 89 
NYS3d 678 (2d Dept 2018); Christopher PP. v State, 151 AD3d 1334, 58 
NYS3d 180 (8d Dept 2017); State v Timothy JJ., 70 AD3d 1138, 895 
NYS2d 568 (3d Dept 2010); State v Shawn X., 69 AD3d 165, 887 NYS2d 
692 (3d Dept 2009). The conditions encompassed within § 10.03() are 
not limited to sexual disorders, State v Dennis K., 27 NY3d 718, 37 
NYS3d 765, 59 NE3d 500 (2016). To meet this statutory definition, not 
only must the State establish by clear and convincing evidence the exis- 
tence of a predicate condition, disease or disorder, it must also link that 
condition, disease or disorder to a person’s predisposition to commit 
conduct constituting a sex offense and to that person’s serious difficulty 
in controlling such conduct, State v Dennis K., 27 NY3d 718, 37 NYS3d 
765, 59 NE38d 500 (2016); State v Marcello A., supra. To qualify as a 
mental abnormality under the Mental Hygiene Law, the Court of Ap- 
peals has held that a diagnosis of a mental disease or disorder need not 
be listed in the American Psychological Association’s Diagnostic and 
Statistical Manual of Mental Disorders (DSM), recognizing that section 
10.03 (i) does not reference or require that a diagnosis be limited to 
mental disorders enumerated within the DSM, State v Dennis K., supra. 


Consistent with the requirements of substantive due process, the 
evidence showing respondent’s “serious difficulty in controlling behavior 

. must be sufficient to distinguish the dangerous sexual offender 
from the dangerous but typical recidivist convicted in an ordinary crim- 
inal case,” Kansas v Crane, 534 US 407, 122 SCt 867 (2002); see State v 
Donald DD., 24 NY3d 174, 996 NYS2d 610, 21 NE3d 239 (2014). Thus, 
in State v Donald DD., supra, the Court of Appeals held that a diagno- 
sis of antisocial personality disorder (ASPD) alone, unaccompanied by 
any other condition, disease or disorder allegedly constituting a mental 
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abnormality, is not sufficient because the diagnosis means “little more 
than a deep-seated tendency to commit crimes” and does not distinguish 
a sex offender whose mental abnormality should subject him or her to 
civil commitment from ordinary criminal recidivists, see State v Timothy 
R., 168 AD3d 146, 89 NYS3d 678 (2d Dept 2018); State v Frank P., 126 
AD3d 150, 2 NYS3d 483 (1st Dept 2015). The Donald DD. Court noted 
that a very high percentage of the male prison population could be 
diagnosed with antisocial personality disorder, while a relatively small 
percent (7%) of individuals with the diagnosis are convicted of sexual 
offenses. 


A condition that meets the statutory definition and has been 
recognized as “comport[ing] with due process” may qualify as a “mental 
abnormality” even if it is not explicitly included in the Diagnostic and 
Statistical Manual of Mental Disorders (DSM), the authoritative text 
widely used by mental health professionals, State v Shannon S., 20 
NY3d 99, 956 NYS2d 462, 980 NE2d 510 (2012) (paraphilia NOS, 
hebephilia); see State v Dennis K., 27 NY3d 718, 37 NYS3d 765, 59 
NE3d 500 (2016) (paraphilia NOS and anti-social personality disorder; 
anti-social personality disorder and borderline personality disorder; 
anti-social personality disorder, borderline personality and psychopa- 
thy); Derek G. v State, 174 AD3d 1360, 103 NYS3d 741 (4th Dept 2019) 
(unspecified paraphilia, anti-social disorder, unspecified depressive dis- 
order, and substance use and alcohol use disorder); Christopher PP. v 
State, 151 AD3d 1334, 58 NYS3d 180 (3d Dept 2017) (anti-social 
personality disorder coupled with sexual preoccupation constituted 
“mental abnormality” within meaning of MHL § 10.03[i]); State v Ian I., 
127 AD3d 766, 7 NYS3d 199 (2d Dept 2015) (while not recognized by 
DSM, “sexual preoccupation” and “sexual interest in young girls” rele- 
vant to “mental abnormality”); State v Raul L., 120 AD3d 52, 988 NYS2d 
190 (2d Dept 2014) (paraphilia NOS); State v Robert V., 111 AD3d 541, 
975 NYS2d 390 (1st Dept 2013) (paraphilia NOS and antisocial 
personality disorder). Likewise, a diagnosis of borderline personality 
disorder may be sufficient to support a finding of mental abnormality, 
even though that illness does not in itself constitute a sexual disorder, 
State v Dennis K., supra. Where a condition such as paraphilia NOS or 
borderline personality disorder is established, any question about the 
reliability of the diagnosis as a predicate condition for a finding of 
“mental abnormality” is relevant to its weight not its legal sufficiency, 
State v Shannon S. supra; see State v Ian I., supra. However, a diagno- 
sis that is premised on scant untested evidence or is rejected nearly 
universally by mental health professionals may be so violative of due 
process as to preclude its meaningful use in civil confinement proceed- 
ings, id. In State v Donald DD., supra, and State v Dennis K., supra, 
the Court of Appeals noted that it had not decided in State v Shannon 
S. the question that would be considered at a Frye hearing, i.e., whether 
the diagnosis of paraphilia NOS has gained general acceptance in the 
psychiatric community. 


New York courts permit expert testimony based on scientific 
principles or procedures only after the principle, procedure, or theory 
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has gained general acceptance in the relevant scientific field, State v 
Marcello A., 180 AD3d 786, 118 NYS3d 688 (2d Dept 2020); State v 
Hilton C., 158 AD3d 707, 70 NYS3d 565 (2d Dept 2018) (abrogation 
recognized by, State v Gary K., 179 AD3d 6238, 117 NYS3d 234 (1st 
Dept 2020)); see Frye v United States, 293 F 1013 (DC Cir 1923). Under 
the Frye standard, the burden of proving general acceptance rests upon 
the party offering the disputed expert testimony, State v Marcello A., 
supra; State v Hilton C., supra. The test of reliability is not whether a 
particular procedure is unanimously indorsed by the scientific com- 
munity, but whether it is generally acceptable as reliable, People v 
Middleton, 51 NY2d 42, 444 NYS2d 581, 420 NE2d 100 (1981); State v 
Marcello A., supra. The Frye test asks whether the accepted techniques, 
when properly performed, generate results accepted as reliable within 
the scientific community generally, State v Marcello A., supra; State v 
Hilton C., supra. Thus, after a Frye hearing, the Second Department 
admitted expert testimony in an MHL Article 10 proceeding regarding a 
diagnosis that respondent suffered a mental abnormality based on the 
Hare Psychopathy Checklist-Revised (PCL-R), determining that the 
PCL-R had achieved had achieved general acceptance in the psychiatric 
and psychological communities, State v Marcello A., supra. Although 
there were issues regarding the reliability of the PCL-R and its potential 
for misuse, such professional debate over the reliability and viability of 
the PCL-R was a factor that went to the weight of the evidence, not its 
admissibility, id; see State v Shannon S., 20 NY3d 99, 956 NYS2d 462, 
980 NE2d 510 (2012). 


The diagnosis of paraphilia NOS is controversial, but it has been 
recognized as sufficient to support a finding of mental abnormality, 
State v Shannon S., 20 NY3d 99, 956 NYS2d 462, 980 NE2d 510 (2012); 
State v Raul L., 120 AD3d 52, 988 NYS2d 190 (2d Dept 2014); see State 
v Kenneth T., 24 NY3d 174, 996 NYS2d 610, 21 NE38d 239 (2014) 
(paraphilia NOS with antisocial personality disorder); State v Kerry K., 
157 AD3d 172, 67 NYS3d 227 (2d Dept 2017); State v Robert V., 111 
AD3d 541, 975 NYS2d 390 (1st Dept 2013) (paraphilia NOS nonconsent 
with antisocial personality disorder). However, in State v Frank P., 126 
AD3d 150, 2 NYS3d 483 (1st Dept 2015), the court held that an expert’s 
conclusory opinion, without any quantified analysis, that respondent’s 
diagnosed paraphilia NOS predisposed him to have “serious difficulty 
controlling his sexual impulses” was insufficient, since it failed to 
distinguish between the concept of predisposition and volition. Such ev- 
idence was insufficient, even when combined with respondent’s expres- 
sions of hostility toward the criminal justice system and his continued 
assertions that he had only engaged in “consensual sex” with his victims, 
id; see State v Gen C., 128 AD3d 467, 9 NYS3d 48 (1st Dept 2015) (al- 
though “hypersexuality/sexual preoccupation” is recognized mental 
condition, diagnosis insufficient where State failed to present evidence 
that condition predisposes person to commit sexual offenses and results 
in serious difficulty in controlling sexually offending conduct). 


In State v Hilton C., 158 AD3d 707, 70 NYS3d 565 (2d Dept 2018) 
(abrogation recognized by, State v Gary K., 179 AD8d 623, 117 NYS3d 
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234 (1st Dept 2020)), the Second Department held that the evidence in 
the record before it failed to establish that “the diagnosis of unspecified 
paraphilic disorder [USPD] has achieved general acceptance in the psy- 
chiatric and psychological communities so as to make expert testimony 
on that diagnosis admissible,” and thus the State was precluded from 
using that as a diagnosis in Article 10 proceedings, id. However, con- 
trary to the Second Department, the First Department has held in two 
cases that the type of evidence presented at the Frye hearing—such as 
the evidence concerning the inclusion of USPD as a diagnosis in the 
Diagnostic and Statistical Manual of Mental Disorders (DSM-5), which 
signals its general acceptance by the psychiatric community—is suf- 
ficient to satisfy the State’s burden of showing that the USPD diagnosis 
meets the Frye standard, State v Gary K., 179 AD3d 623, 117 NYS3d 
234 (1st Dept 2020); State v Jerome A., 172 AD3d 446, 98 NYS3d 191 
(1st Dept 2019); see Luis S. v State, 166 AD3d 1550, 88 NYS3d 748 (4th 
Dept 2018). Accordingly, the verdicts that respondent did not suffer 
from a mental abnormality, rendered after the article 10 trial from 
which USPD evidence was excluded, were vacated, the petitions 
reinstated, and the matters remanded for further proceedings, State v 
Gary K., supra; State v Jerome A., supra. 


In addition to proving that respondent has a “mental abnormality,” 
petitioner must make a separate showing, by clear and convincing evi- 
dence, that respondent has serious difficulty controlling his or her 
behavior, State v Donald DD., 24 NY3d 174, 996 NYS2d 610, 21 NE3d 
239 (2014); State v Frank P., 126 AD3d 150, 2 NYS3d 483 (1st Dept 
2015); see State v Timothy R., 168 AD3d 146, 89 NYS3d 678 (2d Dept 
2018); State v Floyd Y., 30 NY3d 9638, 65 NYS3d 111, 87 NE8d 148 
(2017). Respondent’s inability to control his or her behavior cannot be 
proven solely by evidence of his or her commission of the charged sexual 
offenses, but such evidence may suffice when coupled with a psycholo- 
gist’s detailed psychological portrait, State v Dennis K., 27 NY3d 718, 
37 NYS3d 765, 59 NE3d 500 (2016). Evidence that respondent did not 
make efforts to avoid arrest or reincarceration after the crime is not, 
without more, sufficient to satisfy this burden, State v Donald DD., 
supra; see State v Frank P., supra. However, evidence of respondent’s 
sexual offenses was deemed legally sufficient where it was coupled with 
a diagnosis of pedophilia (rather than paraphilia NOS), anti-social 
personality disorder and alcohol abuse disorder, respondent’s own 
admission that he had difficulty controlling his pedophilic urges, and 
the fact that respondent had failed to satisfactorily progress in sex of- 
fender treatment and did not have an adequate relapse prevention 
plan, State v Floyd Y., 30 NY3d 963, 65 NYS3d 111, 87 NE3d 143 (2017) 
(noting that State adduced “detailed testimony” about manner in which 
respondent’s multiple psychiatric disorders collectively resulted in his 
having serious difficulty in controlling his sexual conduct). 


The term “sex offense,” as set forth in the definition of the term 
“mental abnormality,” is defined in Mental Hygiene Law § 10.03(p) as 
“an act or acts constituting: (1) any felony defined in article one hundred 
thirty of the penal law, including a sexually motivated felony; (2) patron- 
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izing a prostitute in the first degree as defined in section 230.06 of the 
penal law, incest in the second degree as defined in section 255.26 of the 
penal law, or incest in the first degree as defined in section 255.27 of 
the penal law; (3) a felony attempt or conspiracy to commit any of the 
foregoing offenses set forth in this subdivision; or (4) a designated felony, 
as defined in subdivision (f) of this section, if sexually motivated and 
committed prior to the effective date of this article.” This statutory defi- 
nition has been omitted from the main charge because rendition to the 
jury of all of the numerous possible listed crimes could lead to prejudice 
or confusion, Caveat 3 to PJI 8:8. However, there are cases in which ev- 
idence of respondent’s predisposition to commit sex offenses includes 
examples of sexual misconduct not rising to the level of the crimes 
enumerated in § 10.03(p), id; see State v Kerry K., 157 AD3d 172, 67 
NYS3d 227 (2d Dept 2017); State v Adrien S., 114 AD3d 862, 980 NYS2d 
558 (2d Dept 2014) (citing PJI). When the circumstances of the case 
dictate that the jury be instructed as to the meaning of “sex offense,” 
such as where the State’s evidence consists predominately of instances 
of sexually inappropriate acts that would not constitute “sex offenses” 
under § 10.03(p), the court should either: (1) provide the statutory defi- 
nition of “sex offense” under Mental Hygiene Law article 10, or (2) 
expressly inform the jury that there is a distinction between a 
predisposition to commit a “sex offense” and a predisposition to commit 
nonenumerated acts of sexual misconduct, State v Adrien S., supra 
(trial court should have granted respondent’s request to issue an 
expanded charge containing supplemental information as to the specific 
statutory meaning of “sex offense,” so that the jury could make a proper 
evaluation of the evidence). 


C. “Dangerous Sex Offender Requiring Confinement” and “Sex Of- 
fender Requiring Strict and Intensive Supervision” 


A “detained sex offender who suffers from a mental abnormality” 
may be either a “dangerous sex offender requiring confinement” or a 
“sex offender requiring strict and intense supervision,” § 10.03(q). A 
“dangerous sex offender requiring confinement” is “a detained sex of- 
fender suffering from a mental abnormality involving such a strong 
predisposition to commit sex offenses, and such an inability to control 
behavior, that the person is likely to be a danger to others and to com- 
mit sex offenses if not confined to a secure treatment facility,” § 10.03(e); 
State v George N., 160 AD3d 28, 70 NYS3d 699 (4th Dept 2018) (stress- 
ing that, to warrant confinement, State must show by clear and convinc- 
ing evidence that sex offender has inability to control sexual 
misconduct). A “sex offender requiring strict and intensive supervision” 
is “a detained sex offender who suffers from a mental abnormality but 
is not a dangerous sex offender requiring confinement,” § 10.03(r). The 
only two dispositional outcomes in an article 10 proceeding are confine- 
ment or an outpatient strict and intensive supervision and treatment 
regimen; those two outcomes are mutually exclusive and they do not 
overlap, State v Nelson D., 22 NY3d 233, 980 NYS2d 337, 3 NE3d 674 
(2013). Because the statute expressly provides for this two-tier system 
of dispositions, the doctrine requiring use of the “least restrictive 
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alternative” is not applicable to individuals classified as dangerous sex 
offenders, State v Michael M., 24 NY3d 649, 2 NYS3d 830, 26 NE3d 769 
(2014). 


For a further discussion of the dispositional outcomes for an indi- 
vidual found to be a “detained sex offender who suffers from a mental 
abnormality,” see this Comment, infra, (IV)(G), (V). 


III. Preliminary Procedures for Identifying “Sex Offenders 
Requiring Civil Management” 


A. Pre-Release Evaluation 


When “a detained sex offender” as defined in MHL § 10.03(g) is 
nearing an anticipated release from custody, the “agency with jurisdic- 
tion” (i.e., the agency responsible for supervising the individual or 
releasing the individual from custody, see § 10.03(a)) must (or “may” if 
the “agency with jurisdiction” is the Division of Parole) give notice to 
the Attorney General and the Commissioner of Mental Health, 
§ 10.05(b). Although such notice should be given at least 120 days before 
the anticipated release, the failure to give notice within such time pe- 
riod does not affect the validity of any subsequent proceedings based on 
the notice, § 10.05(b), 10.08(f). The subject-matter jurisdiction conferred 
by MHL Article 10 does not extend to a respondent who is about to be 
released from state to federal custody because the question of the re- 
spondent’s release is not then ripe, State v Calhoun, 106 AD3d 1470, 
964 NYS2d 838 (4th Dept 2013). 


Once notice is given, a multidisciplinary committee designated by 
the Commissioner of Mental Health or the Commissioner of Develop- 
mental Disabilities must review the detained sex offender’s history and 
status and determine whether the individual should be referred to a 
“case review team” for evaluation, § 10.05(d). If the committee 
determines that such a referral should be made, the “respondent,” 1.e., 
the person who is the subject of the referral, must be notified, § 10.05(e). 
Under section 10.05(g), if the case review team determines that the re- 
spondent is a “sex offender requiring civil management,” it must provide 
written notice to both the Attorney General and the respondent, along 
with a written report from a psychiatric examiner that includes a find- 
ing as to whether the respondent has a “mental abnormality,” see 
§ 10.03), and, where the respondent was convicted of (or charged with) 
a “designated felony,” see § 10.03(f), whether the act was “sexually 
motivated,” see § 10.03(s). If there is a risk that the respondent will be 
released from custody before the case review team completes its assess- 
ment and the Attorney General determines that “the protection of pub- 
lic safety so requires,” the Attorney General may file a “securing peti- 
tion” to ensure that the respondent is held until the assessment is 
completed, § 10.06(f). Notably, once the individual’s term of imprison- 
ment and parole supervision ends and the individual is released from 
custody, the individual is no longer a “detained sex offender” even if a 
securing petition has been filed and granted, State v Rashid, 16 NY3d 


801 


PJI 8:8 PatTERN JURY INSTRUCTIONS 


1, 917 NYS2d 16, 942 NE2d 225 (2010). As the Court of Appeals noted 
in State v Rashid, supra, the provisions for securing petitions were 
probably intended primarily for prisoners scheduled to be released from 
incarceration who might threaten public safety even though subject to 
parole supervision. For a discussion of the constitutionality of the proce- 
dure for obtaining a securing petition under MHL § 10.06(f), see Mental 
Hygiene Legal Service v Spitzer, 2007 WL 4115936 (SDNY 2007), affd, 
2009 WL 579445 (2d Cir 2009) (nor). 


If the case review team issues a notice that the respondent is a “sex 
offender requiring civil management,” the Attorney General then has 
the authority to request a court-ordered psychiatric examination and/or 
to file a “sex offender civil management petition” in the Supreme Court 
or County Court in the County in which the respondent is located, 
§ 10.06(a), (d). A psychiatric examiner who has evaluated respondent 
pursuant to MHL § 10.05(e) may participate in subsequent proceedings 
involving the same respondent and may supplement his or her evalua- 
tion and rely on records of respondent’s progress following completion of 
the case review team’s report, State v James K., 185 AD3d 35, 19 NYS3d 
124 (3d Dept 2015). The psychiatric examiner’s testimony may be admit- 
ted if material and relevant, even if it is not shown to be “necessary,” id. 
The petition, which is to be served on the respondent, must contain a 
statement of “facts of an evidentiary character tending to support the 
allegation that the respondent is a sex offender requiring civil manage- 
ment,” § 10.06(a). 


The petition must be filed before the respondent’s term of imprison- 
ment and parole supervision have ended, since it can no longer be al- 
leged after that point that the respondent is a “detained sex offender,” 
State v Rashid, 16 NY8d 1, 917 NYS2d 16, 942 NE2d 225 (2010). Once 
a petition is filed or a request for a court-ordered psychiatric examina- 
tion is made by the Attorney General, the respondent is entitled to 
counsel, including appointed counsel if necessary, § 10.06(c); see State v 
Raul L., 120 AD38d 52, 988 NYS2d 190 (2d Dept 2014) (discussing re- 
spondent’s right to counsel and right to proceed pro se, and nature of 
court’s inquiry before permitting respondent to appear pro se). The 
statutory right to counsel includes the right to the effective assistance 
of counsel, as measured under state and federal constitutional stan- 
dards, State v Campany, 77 AD3d 92, 905 NYS2d 419 (4th Dept 2010). 
Since the right to counsel does not arise before a petition has been filed 
or a request for court-ordered psychiatric examination has been made, 
State v John P., 20 NY3d 941, 958 NYS2d 667, 982 NE2d 587 (2012), 
the failure of respondent’s attorney to attend an interview with 
petitioner’s experts conducted before that does not constitute a depriva- 
tion of the constitutional right to the effective assistance of counsel, 
State v Pierce, 79 AD3d 1779, 914 NYS2d 547 (4th Dept 2010); see 
State v Robert F., 101 AD3d 1133, 958 NYS2d 156 (2d Dept 2012) (psy- 
chiatric evaluation under MHL § 10.05(e)). The respondent also has a 
right to request a court-ordered psychiatric examination, §§ 10.06(e), 
10.08(g). The Attorney General may not attend or videotape a court- 
ordered independent psychiatric evaluation pursuant to § 10.06(e), State 
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v Bernard D., 61 AD3d 567, 877 NYS2d 84 (1st Dept 2009), and may 
not videotape a court-ordered evaluation by a psychiatric examiner 
chosen by the Attorney General, Matter of Charles S., 60 AD3d 954, 875 
NYS2d 263 (2d Dept 2009). 


B. Probable Cause Hearing 


Within 30 days after a “sex offender civil management petition” has 
been filed, the court must hold a nonjury hearing to determine whether 
there is “probable cause to believe that the respondent is a sex offender 
requiring civil management,” § 10.06(g), State v Kerry K., 157 AD3d 
172, 67 NYS3d 227 (2d Dept 2017). If the respondent is at liberty or 
about to be released from custody, the court must order the respon- 
dent’s return or continued retention “for purposes of the probable cause 
hearing,” which should then be held within 72 hours of the return or 
retention, § 10.06(h); State v Kerry K., supra. However, as is true of the 
other time periods in the statute, a failure to adhere to this deadline 
does not affect the validity of the subsequent proceeding, § 10.06(h); see 
§ 10.08(f); State v Kerry K., supra. In State v Junco, 16 Misc3d 327, 836 
NYS2d 856 (Sup 2007), the court rejected an argument by the Attorney 
General that the probable cause hearing required by section 10.06(g) 
was intended to be “summary” in nature. The “probable cause” required 
at this stage of the proceeding is the same as the standard applicable to 
a preliminary hearing in a criminal case, i.e., the “reasonable cause to 
believe” standard, State v Anonymous, 79 AD3d 758, 9138 NYS2d 677 
(2d Dept 2010). Since the purpose of a probable cause hearing is only to 
ensure that there is a basis for holding respondent for trial, there is no 
need to impose a higher standard of proof, such as the “clear and 
convincing” standard that will ultimately be used by the trier of fact af- 
ter trial, id.; State v Kerry K., supra. 


At the conclusion of the probable cause hearing, if the court finds 
such probable cause, the court is required to commit the individual to a 
secure treatment facility, where the individual shall be detained pend- 
ing the civil commitment trial, MHL § 10.06(k), State v Kerry K., 157 
AD3d 172, 67 NYS3d 227 (2d Dept 2017). In Mental Hygiene Legal 
Service v Spitzer, 2007 WL 4115936 (SDNY 2007), affd, 2009 WL 
579445 (2d Cir 2009), a federal district court held that MHL § 10.06(k) 
requires a specific, individualized finding of probable cause to believe 
that a person is sufficiently dangerous to require confinement and that 
lesser conditions of supervision will not suffice to protect the public dur- 
ing the pendency of the proceedings; see State v J.J., Jr., 19 Misc3d 196, 
851 NYS2d 836 (Sup 2008); State v O.V., 18 Misc3d 917, 854 NYS2d 
865 (Sup 2008). At least two courts have rejected the requirement set 
out in Mental Hygiene Legal Service v Spitzer, supra, that a separate 
finding of dangerousness is necessary at the probable cause phase, 
State v Sanchez, 22 Misc3d 1123(A), 880 NYS2d 227 (Sup 2009); People 
v Brooks, 19 Misc3d 407, 859 NYS2d 897 (Sup 2008); see State v Anony- 
mous, 79 AD3d 758, 913 NYS2d 677 (2d Dept 2010) (finding requisite 
probable cause established where “reasonable cause to believe” both 
that respondent was detained sex offender and he suffers from mental 
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abnormality). In State v Enrique T., 93 AD3d 158, 937 NYS2d 203 (1st 
Dept 2012), the First Department held that a finding of probable cause 
to believe that an Article 10 sex offender requires civil management 
because of a mental abnormality incorporates a finding that respondent 
is dangerous. Accordingly, there is no constitutional objection to manda- 
tory pre-trial detention under MHL § 10.06(k) following a finding of 
probable cause, even where the Department of Corrections and Com- 
munity Supervision has concluded that it would approve release under 
strict and intensive supervision after trial, State v Enrique T., supra 
(disagreeing with Mental Hygiene Legal Service v Cuomo, 785 F Supp 
2d 205 (SDNY 2011), order vacated on other grounds, 472 Fed Appx 45 
(2d Cir 2012)). Further, consideration of the least restrictive alternative 
is not constitutionally mandated at the pre-trial detention stage, State v 
Enrique T., supra; see State v Gooding, 104 AD3d 1282, 961 NYS2d 683 
(4th Dept 2013) (court not required to address issue of less restrictive 
alternative before revoking prior regimen of strict and intensive supervi- 
sion and treatment). 


The respondent’s commission of a “sex offense” must be “deemed 
established” at the probable cause hearing, even where the respondent 
(a) was found not guilty of such an offense by reason of mental disease 
or defect or (b) was indicted but not tried for such an offense because of 
a finding of incapacity pursuant to CPL Article 730, see MHL § 10.06(); 
Mental Hygiene Legal Service v Spitzer, 2007 WL 4115936 (SDNY 
2007), aff'd, 2009 WL 579445 (2d Cir 2009). Where the Attorney Gen- 
eral claims that the respondent was previously convicted of a “desig- 
nated felony” committed before April 13, 2007, the court must determine 
whether there is probable cause to believe that the conduct was “sexu- 
ally motivated” as that term is defined in MHL § 10.03(s), see § 10.06()). 


Relevant reports written by psychiatric examiners are admissible 
in probable cause hearings regardless of whether the author is called to 
testify, as long as the reports are certified pursuant to CPLR 4518(c), 
see § 10.08(g). Section 10.08(a) allows for the use of sealed records held 
by the court and other agencies. State v Kerry K., 157 AD3d 172, 67 
NYS3d 227 (2d Dept 2017). The California Court of Appeals has held 
that victim statements that are included in prior probation reports are 
admissible to establish probable cause, even though the statements are 
hearsay, People v Superior Court (Howard), 70 Cal App 4th 136, 82 Cal 
Rptr 2d 481 (6th Dist 1999), as modified, (Mar. 23, 1999), If the court 
finds the requisite probable cause, it must commit the respondent to a 
secure treatment facility, § 10.03(0), and set a date for trial to be held 
within 60 days, § 10.07(a). 


IV. Trial 
A. Trial Waivers 


A respondent can waive the right to a trial on the issue of whether 


the respondent suffers from a mental abnormality as defined by Mental 
Hygiene Law article 10, State v Clyde J., 141 AD3d 723, 35 NYS3d 708 
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(2d Dept 2016). Similarly, a respondent can waive a right to trial before 
a jury on the same issue, see State v Leslie L., 174 AD3d 1326, 101 
NYS3d 806 (4th Dept 2019); see also MHL 8§ 10.07 (b), 10.08 (f). The 
record must indicate that such waivers were knowingly and voluntarily 
made after consultation with counsel, see State v Clyde J., supra. 


B. Jury Selection 


Pursuant to CPL 270.05 and MHL § 10.07(b), there must be a 
twelve-person jury selected in the court’s presence, see CPL 270.15(b); 
State v Muench, 85 AD3d 1581, 925 NYS2d 291 (4th Dept 2011) (proce- 
dure in which commissioner of jurors rather than court excluded 22 
jurors violated respondent’s fundamental right to have a judge supervise 
voir dire while prospective jurors are being questioned). The jury trial 
should ordinarily be conducted by the same court that made the prob- 
able cause determination, MHL § 10.07(a). Where the right to a trial by 
jury has not been waived, jury formation and the conduct of trial are 
governed by the provisions of Article 41 of the CPLR, except to the 
extent that those provisions are inconsistent with CPL 270.05 (authoriz- 
ing swearing of alternates and mandating juries consisting of 12 jurors 
sworn in the same order as drawn [except for jurors excused for cause 
or peremptorily]), 270.10 (delineating procedures for challenging entire 
panel of prospective jurors), 270.15 (delineating procedures for examin- 
ing and challenging prospective jurors), 270.20 (listing grounds for chal- 
lenges “for cause” and addressing additional procedural issues relating 
to such challenges), 270.25(1) (authorizing peremptory challenges) and 
270.35(1) (delineating procedures for discharging sworn jurors and 
designating alternates), MHL § 10.07(b); see State v Adkison, 108 AD3d 
1050, 969 NYS2d 648 (4th Dept 2013); Matter of State v Muench, supra. 
In the case of an inconsistency, the Criminal Procedure Law provisions 
govern (except with respect to the provisions of CPL 270.35(1) requiring 
consent for the replacement of a discharged juror with an alternate), 
§ 10.07(b). Each side is to have ten peremptory challenges for jurors 
and two for each alternate selected, § 10.07(b). 


Inasmuch as the Legislature prescribed the use of the foregoing 
Criminal Procedure Law provisions governing jury selection, the case 
law interpreting and applying those provisions also may be applicable 
in trials arising under MHL Article 10. In presiding over jury selection, 
the court should be mindful of the body of case law governing the issues 
that typically arise in criminal trials, including the accused’s right to be 
present at sidebar discussions with prospective jurors, see People v 
Antommarchi, 80 NY2d 247, 590 NYS2d 33, 604 NE2d 95 (1992); see 
also People v Velasquez, 1 NY3d 44, 769 NYS2d 156, 801 NE2d 376 
(2003) (discussing waiver of right to be present), and the standards for 
determining the propriety of the parties’ challenges for cause, see People 
v Chambers, 97 NY2d 417, 740 NYS2d 291, 766 NE2d 953 (2002); People 
v Johnson, 94 NY2d 600, 709 NYS2d 134, 730 NE2d 932 (2000); People 
v Maragh, 94 NY2d 569, 708 NYS2d 44, 729 NE2d 701 (2000); People v 
Torpey, 63 NY2d 361, 482 NYS2d 448, 472 NE2d 298 (1984). While it is 
unclear whether and to what extent the principles discussed in this 
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body of case law are applicable in MHL Article 10 proceedings, aware- 
ness of the relevant decisional law will be helpful in highlighting and 
evaluating the questions that may be raised in a civil proceeding involv- 
ing an individual’s liberty interests. 


The court should obtain a list of witnesses in advance so that it can 
ascertain whether any of them are known by the prospective jurors, see 
People v Monahan, 103 AD2d 833, 478 NYS2d 71 (2d Dept 1984); People 
v Boyd, 74 AD2d 647, 425 NYS2d 134 (2d Dept 1980), affd, 53 NY2d 
912, 440 NYS2d 631, 423 NE2d 54 (1981). Additionally, before begin- 
ning the jury selection process, it would be advisable for the court to 
hold a preliminary conference with the attorneys to review any issues 
that should or should not be mentioned during voir dire. 


After the prospective jurors are sworn, the following remarks should 
be made to the jury pursuant to CPL 270.15(2): 


PJI 8:8.3 


Good (Morning, Afternoon) ladies and 
gentlemen. We are about to select a jury for a trial. 
Let me first introduce you to the parties. 


One of the parties is the Attorney General of 
the State of New York who is represented here by 
(Mr., Ms.) ____, who is seated [identify location]. 


The other party is (Mr., Ms.) __--__. whoo _ is 
seated [identify location] and who will often be 
referred to as the respondent. 


The respondent is represented by (his, her) 
lawyer, (Mr., Ms.)_-__., who is seated [identify 
location]. 


CD [state as appropriate: has been convicted of 
(specify sex offense) and is currently serving a 
sentence for that offense; has been convicted of 
(specify sex offense) and is subject to parole supervi- 
sion for that offense; was charged with (specify sex 
offense), but was found not responsible for that of- 
fense by reason of a mental disease or defect; was 
convicted of (specify sex offense) and has been a 
patient at a hospital operated by the Office of 
Mental Health after having been admitted to the 
facility directly upon (his, her) (release, condi- 
tional release) from state confinement]. 
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[Where the Attorney General claims that respondent 
committed a sexually motivated designated felony before 
April 13, 2007, state: CD has been convicted of (state 
designated offense(s) specified in petition), and the At- 
torney General claims that CD’s crime was “sexu- 
ally motivated” in that it was committed in whole 
or substantial part for the purpose of CD’s direct 
sexual gratification. ] 


[Where respondent was previously determined to be 
an incapacitated person pursuant to CPL Article 730 in 
connection with a sex offense with which he or she was 
charged but not convicted, state: CD was previously 
charged with conduct constituting [specify sex of- 
fense], but (he, she) was not put on trial for that of- 
fense because (he, she) was determined to be an 
incapacitated person and was committed to a psy- 
chiatric facility pursuant to law.] 


The purpose of this trial is to decide whether 
CD [state where appropriate: was sexually motivated 
when (he, she) committed the crime of (state desig- 
nated offense(s) specified in petition) in that (he, she) 
acted in whole or substantial part for the purpose 
of (his, her) own direct sexual gratification; com- 
mitted the offense of (state sex offense for which the 
respondent was indicted but not tried because of a find- 
ing of incapacitation pursuant to CPL Article 730) and 
whether CD] now suffers from a mental abnormal- 
ity in that (he, she) has a congenital or acquired 
condition that both predisposes (him, her) to com- 
mit sex offenses [where the Attorney General claims 
that the respondent is predisposed to commit a particular 
sex offense or particular sex offenses, state the offense or 
offenses] and results in (his, her) having serious dif- 
ficulty in controlling such conduct. 


If, at the end of the trial, you find that CD [state 
where appropriate: was sexually motivated when (he, 
she) committed (state designated offense(s) specified in 
petition); engaged in conduct constituting (specify 
sex offense with which respondent was previously 
charged) but was not tried because (he, she) was 
determined to be incapacitated and you further 
find that CD] now suffers from a mental abnormal- 
ity, then the Court will determine the appropriate 
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treatment, which will include either strict and 
intensive supervision or continued confinement in 
a secure treatment facility until such time as it is 
determined that such confinement is no longer 
necessary. 


The process of jury selection is about to begin. 
The purpose of the process is to explore whether 
you can sit as a juror and whether you can be fair 
in reaching a decision in this case. 


If you are selected as a juror, it will be your 
responsibility to evaluate fairly the testimony and 
other evidence presented, and to decide what the 
believable and accurate facts are. 


After you have fairly determined the facts, you 
must apply the law to those facts. I will explain 
that law to you at the end of the case, and you must 
apply that law, regardless of whether or not you 
agree with it. 


To be a fair juror, you must listen carefully to 
all the testimony and other evidence, and not make 
a final decision until I have given the case to you 
to decide. 


You must make that decision, without fear, 
favor, bias, prejudice, or sympathy for either party 
or any witness, and render a decision based on a 
fair and honest evaluation of the testimony and 
other evidence, and the application of the law as I 
explain it. 


My role is to help assure a fair and orderly trial 
in accordance with the law. I do that by presiding 
over the trial, deciding questions of law that arise 
between the parties, and by explaining the law to 
the jury. 


I will give a full explanation of the law to you 
at the conclusion of the trial. There are some 
principles of law, however, that I wish to explain 
to you now. 


Menta Hyciene Law PJI 8:8 


First, the fact that the crime CD (committed, 
was charged with committing) [specify sex offense], a 
sex offense, is not, standing alone, a sufficient basis 
for you to find that (he, she) now suffers from a 
mental abnormality. [Where the Attorney General 
claims that CD committed a sexually motivated desig- 
nated felony before April 13, 2007, substitute: First, even 
if you find, as the Attorney General claims. that 
CD was sexually motivated when (he, she) commit- 
ted (state designated offense(s) specified in petition), that 
finding is not, standing alone, a sufficient basis for 
you to find that (he, she) now suffers from a mental 
abnormality.] 


Second, the burden of proving that the respon- 
dent is a detained sex offender who now suffers 
from a mental abnormality is on the Attorney Gen- 
eral, and the Attorney General must prove that to 
you by clear and convincing evidence. 


Clear and convincing evidence is evidence that 
satisfies you that there is a high degree of prob- 
ability that respondent is a detained sex offender 
and now suffers from a mental abnormality. 


The jury’s decision must be unanimous; that is, 
each and every juror must agree. 


Remember also that I am responsible for ex- 
plaining the law to you. So, if a lawyer makes a 
reference to the law, and that reference turns out 
be different from what I say the law is, it will be 
your sworn duty as jurors to follow my instruc- 
tions on the law. 


In a few minutes, we will begin jury selection. 
I want you to understand that each side has a 
certain number of challenges called peremptory 
challenges that may be used to excuse prospective 
jurors for any reason. If one of the lawyers wishes 
to have a prospective juror excused, he or she will 
let me know privately. If you are excused, you will 
not be told why or which of the attorneys re- 
quested that you be excused. Please do not take it 
personally. It does not mean that the lawyers 
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believe you are not a good or fair person. Nor 
should the remaining jurors speculate as to the 
reasons why a particular juror has been excused. 
The lawyers are doing the best they can to select a 
jury which together can fairly and reasonably hear 
and decide this case. 


You are now about to be asked questions re- 
lated to your ability to serve. What the lawyers and 
I say in questioning you is not evidence. I ask you 
to be frank and honest in your answers to the 
questions. In the course of my questioning, I will 
explore certain areas that you may not want to 
discuss in public. If answering these questions may 
embarrass you or make you uncomfortable, I 
would ask you to discuss them with me privately, 
with the lawyers present. When the clerk calls your 
name, please approach the bench and bring all of 
your personal belongings. 


1. Suggested Questions for Entire Panel 


CPL 270.15(b), which is applicable in MHL Article 10 proceedings, 
see § 10.07(b), requires the court to ask the prospective jurors who have 
been sworn “questions affecting [their] qualifications to serve as jurors 
in the [proceeding].” Thus, when the panel of prospective jurors has 
been seated, the court must pose preliminary questions aimed at 
identifying individuals who are clearly unable or unqualified to serve. 
Judges presiding at MHL Article 10 trials have a degree of flexibility in 
the methods they use to seat and question prospective jurors. Addition- 
ally, there is a wide variety of local practices that may affect the man- 
ner in which jury selection is conducted. Such practices may provide 
helpful guidance in MHL Article 10 trials, provided that they conform 
to the requirements of the applicable provisions of the Criminal Proce- 
dure Law and are designed to ensure that the necessary information 
regarding juror qualifications is elicited. In some instances, additional 
questions suggested by the attorneys may be helpful. In all cases, the 
court should read to the panel of prospective jurors a list of the wit- 
nesses to be called, as well as the names of the attorneys and the 
respondent. 


The following questions should be posed to the seated panel as a 
whole. The prospective jurors should be directed to raise their hands if 
the answer to any question is “yes.” They should also be told that they 
may approach the bench if there are questions that they wish to discuss 
in private. Jurors who respond affirmatively to the court’s general ques- 
tions should be questioned in greater detail: 


1. Do any of you suffer from any physical ailment or disability that 
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may prevent you from serving in this case, such as a problem hearing, 
seeing or being able to tolerate confinement in a small room? 


2. Have any of you been arrested for a crime? 


3. Do any of you have a member of your immediate family who has 
been arrested for a crime? 


4. Can you accept and follow the law as I give it to you? 


5. Do any of you feel that he or she cannot evaluate witnesses’ cred- 
ibility based on the same tests you use in your everyday affairs to judge 
the reliability of statements people make to you? 


6. Do any of you feel that you cannot fairly judge credibility of po- 
lice officers, correction officers or mental health professionals such as 
psychiatrists, psychologists and social workers? 


7. Do any of you know or think you might know respondent, any of 
the attorneys or any of the witnesses whose names I read to you? 


8. Do any of you feel that you cannot be fair in evaluating the re- 
spondent’s mental condition even though you know he committed the 
crime of [state sex offense set forth in the petition]? 


2. Suggested Questions for Individual Jurors 


The following is a nonexclusive list of suggested question to be 
posed to each prospective juror once sixteen jurors have been seated in 
the jury box. The purpose of these questions is to elicit information that 
may raise questions about the individual juror’s qualifications and abil- 
ity to be fair in light of the facts of the case. The questions may be 
adapted in the court’s discretion and augmented where required by the 
facts and issues that the case may involve. Suggestions by the attorneys 
for additional questions may also be entertained. Jurors who respond 
affirmatively to the court’s general questions should be questioned in 
greater detail. As previously noted, the prospective jurors should be ad- 
vised that they may approach the bench for private discussion if they 
wish. 


1. Have you or any member of your immediate family worked in 
law enforcement? Law enforcement includes the police, the prisons, the 
District Attorney’s office, the Attorney General’s Office and the parole 
and probation departments. 


2. Have you or any member of your immediate family worked in a 
law office? 


3. Have you or any member of your immediate family worked in the 
office of a psychiatrist, psychologist, therapist, social worker or other 
mental health care professional? 
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4, Have you or any member of your immediate family worked in a 
private or public psychiatric institution? 


5. Have you or any member of your immediate family had any 
conflict with the law? 


6. Have you or any member of your immediate family been a victim 
of a crime, whether or not the crime was reported? 


7. Where do you live? How long have you lived at your present ad- 
dress? 


8. Are you currently married? 

9. Do you have children? 

10. Are you employed? What kind of work do you do? 

11. Do you belong to any groups or organizations of any kind? 
12. What do you do with your leisure time? 


13. What newspapers or magazines do you read and what televison 
programs and websites do you regularly view? 


14. Have you even been in the military? If so, have you ever had 
any connection with court martial proceedings? 


15. What is your educational background? 
16. Have you ever taken any law courses? 
17. Have you ever taken any psychology courses? 


18. Have you even been in court for any reason other than as a pro- 
spective juror or spectator? 


19. Have you ever served as a juror in a civil or criminal case before? 


20. Do you understand the principles of law that I discussed earlier? 
Can you accept and follow them in this case? 


22. Can you be fair and impartial? Do you have any beliefs about 
sex offenders that would prevent you from deciding the case before you 
on the evidence alone? 


23. Is there any other reason that you can think of that would 
prevent you from serving as a juror in this case? 


3. Parties’ Participation in Jury Selection 


CPL 270.15 requires the court to permit both parties to examine 
the prospective jurors, individually or collectively, regarding their 
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qualifications to serve as jurors. Each party is to be afforded a fair op- 
portunity to question the prospective jurors as to any unexplored mat- 
ter affecting their qualifications, but the court may curtail questioning 
that is repetitious or irrelevant or that concerns a juror’s knowledge of 
rules of law. The scope of such examination is within the discretion of 
the court, but the court should generally give the parties broad latitude, 
at least in the absence of serious repetition or abusive questioning. Re- 
spondent’s right to challenge and to dispute the discharge of prospective 
jurors implicates the fundamental right to a jury trial, and the presence 
of the court constitutes an integral component of that right, State v 
Muench, 85 AD3d 1581, 925 NYS2d 291 (4th Dept 2011) (procedure in 
which commissioner of jurors rather than court excluded 22 jurors 
violated respondent’s fundamental right to have a judge preside over 
and supervise voir dire while prospective jurors are being questioned). 
In exercising its discretion, the court should be mindful that, because of 
the subject matter of the proceeding, the attorneys may find it neces- 
sary to inquire about highly personal subject matters, including the pro- 
spective jurors’ history of mental illness, hospitalizations, family his- 
tory, exposure to sexual abuse and other reported and/or unreported 
crimes. Where such questioning is undertaken, the court should consider 
taking measures to protect the jurors’ privacy, including conducting in- 
dividual questioning at the bench out of the hearing of the other pro- 
spective jurors. After the parties have concluded their examinations of 
the prospective jurors, the court may ask such additional questions as it 
deems proper to ascertain the jurors’ qualifications. 


C. Pretrial Discovery 


A psychiatric examiner chosen by the Attorney General is to have 
“reasonable access” to the respondent for the purpose of conducting an 
examination, MHL § 10.08(b). Additionally, both the Attorney General’s 
psychiatric examiner and a psychiatric examiner chosen by (or on behalf 
of) the respondent is to have broad access to the respondent’s medical, 
clinical and criminal records, § 10.08(b); see also § 10.08(c); State v 
John S., 23 NY3d 326 (2014) (MHL § 10.08(c) supersedes CPL 160.50, 
which generally provides for the sealing of records related to criminal 
action or proceeding that was terminated in favor of accused); State v 
Kerry K., 157 AD3d 172, 67 NYS3d 227 (2d Dept 2017). However, the 
respondent’s psychiatric examiner cannot obtain information identify- 
ing the victim absent a court order issued “for good cause shown,” 
§ 10.08(b). The respondent’s attorney is entitled to inspect and copy any 
relevant records in the Attorney General’s possession except to the 
extent that they provide identifying information about the victim or 
constitute investigative material beyond the scope of the proceeding 
that is confidential or privileged from disclosure, § 10.08(d). Disclosure 
of records and reports under MHL Article 10 are governed by MHL 
Article 33.16, see § 10.08(e-1). 


D. Preliminary Instructions 


Because of the unusual nature of trials under MHL Article 10, the 
preliminary instructions that are ordinarily given to juries in civil cases, 
see PJI 1:1 to 1:14, must be modified. The following preliminary charge, 
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which is tailored for MHL Article 10 proceedings, is suggested: 
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Members of the jury, we are about to start the 
trial of this case, about which you have heard some 
details during jury selection. Before the trial 
begins, however, there are certain instructions you 
should have in order to understand what you will 
hear and see and how you should conduct yourself 
during the trial. 


As you have heard, CD has previously been 
convicted of a sex offense [substitute where 
appropriate: has been convicted of a crime that the 
Attorney General claims was sexually motivated; 
has previously been confined in a psychiatric facil- 
ity because he was found incapable of going to trial 
on the sex offense with which (he, she) was 
charged]. The Attorney General has brought this 
proceeding to have CD confined or supervised for 
an additional time on the ground that (he, she) is a 
sex offender who suffers from a mental abnormal- 
ity that predisposes (him, her) to commit sex offen- 
ses and that results in (his, her) having serious dif- 
ficulty controlling (his, her) conduct. Later in the 
trial, I will [state where the respondent contests the 
claim that (he, she) committed or was charged with com- 
mitting a sex offense: explain exactly what a “sex of- 
fense” is and I will] give you the legal definitions 
of any other phrases that you need to decide this 
case. 


You will hear evidence and ultimately be asked 
to decide based on that evidence whether [state 
where appropriate: the crime of which CD was 
convicted was sexually motivated; whether CD 
committed the offense of (state offense Attorney Gen- 
eral claims the respondent committed before being 
confined as a result of a finding of incapacitation pursu- 
ant to CPLR Article 730) and whether] CD does or 
does not now suffer from a mental abnormality 
that predisposes (him, her) to commit sex offenses 
[where the Attorney General claims that the respondent 
is predisposed to commit a particular sex offense or par- 
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ticular sex offenses, state the offense or offenses] and 
that results in (his, her) having serious difficulty 
controlling (his, her) conduct. The legal and practi- 
cal consequences of your decision will then be up 
to me. You should not speculate about those 
consequences. If you find that [state where 
appropriate: the crime of which CD was convicted 
was sexually motivated; CD committed the offense 
of (state offense Attorney General claims the respondent 
committed before being confined as a result of a finding 
of incapacitation pursuant to CPLR Article 730 and 
that] CD now suffers from a mental abnormality 
that predisposes (him, her) to commit sex offenses 
[where the Attorney General claims that the respondent 
ls predisposed to commit a particular sex offense or par- 
ticular sex offenses, state the offense or offenses] and 
that results in (his, her) having serious difficulty 
controlling (his, her) conduct, it will be my respon- 
sibility to decide the extent to which CD will be 
confined or subjected to further supervision. 


At this point, I have a few specific instructions 
for you to use in evaluating what you are about to 
see and hear. First, the Attorney General has the 
burden of proof in this case and must convince you 
by clear and convincing evidence that CD is a sex 
offender with a mental abnormality that predis- 
poses (him, her) to commit sex offenses [where the 
Attorney General claims that the respondent is predis- 
posed to commit a particular sex offense or particular sex 
offenses, state the offense or offenses] and that results 
in (his, her) having serious difficulty in controlling 
(his, her) conduct. Clear and convincing evidence 
is evidence that satisfies you that there is a high 
degree of probability that CD is a sex offender who 
suffers from a mental abnormality. It is not enough 
to find that it is more likely than not that CD isa 
sex offender suffering from a mental abnormality. 


Second, you may not infer from the fact that 
CD has previously (been convicted of, been held in 
custody for) a sex offense that CD now suffers from 
a mental abnormality that predisposes (him, her) 
to commit such offenses and has serious difficulty 
in controlling (his, her) conduct. [Where the respon- 
dent was convicted of a designated felony committed 
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before April 13, 2007, substitute: Second, if the At- 
torney General introduces evidence to prove that 
CD’s crime of (state designated offense(s) specified in 
petition) was sexually motivated, you may not infer 
from that evidence that CD now suffers from a 
mental abnormality that predisposes (him, her) to 
commit sex offenses and that results in serious dif- 
ficulty in controlling (his, her) conduct.] [Where the 
respondent was charged with a sex offense but was 
confined as a result of a finding of incapacitation without 
having been tried, substitute: Second, you may not 
infer from the fact that CD was previously found 
to be incapacitated and was committed to a psy- 
chiatric facility that CD now suffers from a mental 
abnormality that predisposes (him, her) to commit 
such offenses and that results in serious difficulty 
in controlling (his, her) conduct.| 


[Insert where appropriate: PJI 1:3, 1:4, 1:5, 
1:6):h7, 01:81:93 es 10a) helo ale» 1:13] 


Only twelve jurors will deliberate on this case 
when it is submitted for consideration. We have 
also selected additional jurors, called “alternates.” 
Alternate jurors are selected to serve because a 
regular juror may be prevented from continuing 
to serve by some emergency such as a serious ill- 
ness or death. Although this seldom happens dur- 
ing a trial, there are cases where we do call on the 
services of alternates. Alternates are required to 
pay the same careful attention to the trial as the 
regular jurors so that if needed they will be fully 
familiar with the case. 


The fact that there are alternate jurors does 
not mean that any regular juror is free to excuse 
himself or herself from the case. As a duly chosen 
juror it is your obligation to be available through- 
out the trial. 


insert PIL 1214] 


EK. Evidentiary and Procedural Considerations 


In State v Floyd Y., 22 NY3d 95, 979 NYS2d 240, 2 NE3d 204 (2013), 
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the Court held that article 10 trials are civil proceedings subject to the 
procedural due process protections of the Fifth and Fourteenth Amend- 
ments, as expressed by the Mathews v Eldridge, 424 US 319, 96 SCt 
893 (1976), balancing test, apply to a MHL article 10 trial. That balanc- 
ing test, which ensures that procedures serve the aims of the proceed- 
ing without arbitrarily depriving a litigant of his or her rights, requires 
a court to weigh three factors in gauging the constitutionality of a par- 
ticular procedure: (1) the private interest of the litigant; (2) the risk of 
erroneous deprivation in the absence of substitute procedures; and (3) 
the State’s interest in avoiding additional procedures, id. Whether a 
given procedure or practice is constitutionally permissible in an article 
10 proceeding must be evaluated under Floyd Y., and certain decisions 
preceding Floyd Y. regarding evidentiary and procedural matters in 
article 10 proceedings, particularly decisions concerning the admission 
of hearsay, must be re-evaluated in light of Floyd Y. 


The provisions of CPLR Article 45 are applicable to trials conducted 
pursuant to MHL Article 10, see § 10.07(c). Additionally, the statute 
contains its own evidentiary prescriptions, including an explicit authori- 
zation to use the results of a psychiatric examination conducted pursu- 
ant to the Article, even though those results are otherwise required to 
be kept confidential, § 10.08(a); see § 33.13. The jury may also hear evi- 
dence of the degree to which the respondent cooperated with the psychi- 
atric examination, and, upon request, the court may instruct the jury 
that the respondent refused to cooperate where the court so finds, 
§ 10.07(c). In order to avoid relitigating the respondent’s prior criminal 
convictions, § 10.07(c) provides that the commission of a sex offense is 
established by a showing that the respondent was convicted of a sex of- 
fense or was acquitted by reason of a mental disease or defect. However, 
it was proper to allow the victim’s testimony at trial where that 
testimony was evidence of the respondent’s mental abnormality or was 
relevant to the issue of the respondent’s motives for his conduct, State v 
Shawn X., 69 AD3d 165, 887 NYS2d 692 (3d Dept 2009). A respondent 
is entitled to testify and call witnesses, expert or lay, State v Enrique 
D., 22 NY3d 941, 978 NYS2d 95, 1 NE8d 296 (2013). However, the re- 
spondent may not subpoena the alleged victim except for good cause 
shown, id. Either party may request closure of the courtroom or sealing 
of papers for good cause shown, id. 


Unless authorized to give unsworn testimony, all witnesses must 
testify under oath and all are subject to cross-examination, § 10.08(g). 
All plea minutes and prior trial testimony from “the underlying crimi- 
nal proceeding,” as well as records from previous proceedings conducted 
under MHL Article 10, “shall be admissible,” see § 10.08(g). Relevant 
reports written by psychiatric examiners are admissible in probable 
cause hearings, see § 10.06(g), and in certain other enumerated proceed- 
ings regardless of whether the author is called to testify, as long as the 
reports are certified pursuant to CPLR 4518(c), see § 10.08(g). However, 
a showing of the author’s unavailability to testify or of some other “good 
cause” must be made before such reports are admitted at trial without 
the presence of the author, § 10.08(g). There is no similar restrictions 
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on the admission of the psychiatric examiner’s report where the 
examiner testifies, State v Eric P., 125 AD3d 669, 2 NYS3d 226 (2d 
Dept 2015) (dispositional hearing). A psychiatric examiner who has 
evaluated respondent pursuant to MHL § 10.05(e) may give evidence in 
the proceeding and may rely on records of respondent’s progress follow- 
ing completion of the case review team’s report, River Seafoods, Inc. v 
JPMorgan Chase Bank, 19 AD3d 120, 796 NYS2d 71 (1st Dept 2005). 
The psychiatric examiner’s testimony may be admitted if material and 
relevant, even if it is not shown to be necessary, id. 


While a trial court has discretion to permit two-way, live video 
testimony, it may not do so in the absence of “exceptional circum- 
stances,” State v Robert F., 25 NY3d 448, 138 NYS3d 319, 34 NE3d 829 
(2015) (counsel’s statements that witness was unable to appear in court 
on “short notice” and nonspecific claim that she was “limited” by her 
employment with an Office of Mental Hygiene facility insufficient). 


A respondent is not entitled, as a matter of right, to a bifurcated 
trial on the issues of whether he or she was sexually motivated in the 
commission of the underlying crimes, and whether he or she suffered 
from a mental abnormality, State v Farnsworth, 107 AD3d 1444, 970 
NYS2d 129 (4th Dept 2013). 


MHL § 10.08(e) provides that “[a]t any hearing or trial pursuant to 
the provisions of this article, the court may change the venue of the 
trial to any county for good cause, which may include considerations re- 
lating ‘to the convenience of the parties or witnesses or the condition of 
the respondent.” The right to request a change of venue under this pro- 
vision is not limited to trials and may be invoked in connection with 
other MHL Article 10 proceedings, including hearings to determine 
whether respondent should be discharged from confinement pursuant to 
§ 10.09(a), Tyrone D. v State, 24 NY3d 661, 3 NYS3d 291, 26 NE3d 
1146 (2015). However, “good cause” for a change of venue is not 
established by an affidavit that generally asserts inconvenience to un- 
named family members and other potential witnesses without specifi- 
cally identifying a single witness who would testify on respondent’s 
behalf, id. 


Probative Worth vs. Prejudice 


There are circumstances in which the probative worth of evidence 
is outweighed by its potential for prejudice. In such situations, the 
admission of such evidence may be deemed to be error. For example, in 
a trial to determine whether respondent suffered from a “mental 
abnormality,” it was reversible error to admit testimony from the state’s 
expert that a previous court had made a finding of probable cause to 
believe that respondent suffered from a mental abnormality, State v Ian 
I., 127 AD3d 766, 7 NYS3d 199 (2d Dept 2015). Additionally, it was er- 
ror to admit testimony based on the Hare PCL-R Instrument, which 
measures psychopathy, because the probative worth of that testimony 
was deemed to have been outweighed by the prejudicial effect of the 
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instrument’s use of the terms “psychopath” and “psychopathy,” id. Evi- 
dence of respondent’s youthful offender adjudication for the crime of 
grand larceny should not have been admitted because that crime is not 
relevant to whether respondent has “serious difficulty” in controlling his 
behavior in connection with sex offenses, id. 


The use of actuarial risk assessment instruments is a scientifically 
accepted method of measuring a respondent’s risk of recidivism, State v 
Ian I., 127 AD3d 766, 7 NYS3d 199 (2d Dept 2015); see State v Dean G., 
140 AD3d 972, 35 NYS3d 145 (2d Dept 2016). Thus, there is no need to 
conduct a Frye hearing before admitting evidence of the Static-99R 
actuarial risk assessment instrument to establish the risk of recidivism, 
State v Dean G., supra. 


Basis Hearsay Under Article 10 


The Court of Appeals has considered the extent to which a trial 
court, in an article 10 MHL proceeding, may admit otherwise inadmis- 
sible hearsay when it serves as the basis for the expert’s opinion (basis 
hearsay). The Court, examining those situations in which such basis 
hearsay may be admissible, has set forth two criteria that must be met: 
(1) the proponent demonstrates that the hearsay is reliable; and (2) the 
court determines that the probative value in helping the jury evaluate 
the expert’s opinion substantially outweighs its prejudicial effect, State 
v John S., 23 NY3d 326 (2014); State v Charada T., 23 NY3d 355, 991 
NYS2d 9, 14 NE3d 362 (2014); State v Floyd Y., 22 NY3d 95, 979 NYS2d 
240, 2 NE3d 204 (2013); State v Kerry K., 157 AD3d 172, 67 NYS3d 227 
(2d Dept 2017); State v Abdul A., 123 AD3d 1047, 999 NYS2d 501 (2d 
Dept 2014). The application of this test appears to place such basis 
hearsay evidence into three categories: (1) that which is inherently reli- 
able and should be admissible where its probative value outweighs prej- 
udice, such as convictions, guilty pleas and admissions of guilt by the 
respondent; (2) that which meets neither criteria and has been held 
inadmissible, such as basis testimony concerning an acquittal or 
uncharged crime absent an admission or substantiating extrinsic evi- 
dence; and (3) that which requires close scrutiny and additional 
documentary and/or extrinsic evidence as well as application of the 
above balancing test, such as criminal charges that result in neither 
acquittal nor conviction, or a presentence report, State v John S., supra; 
State v Charada T., supra; State v Floyd Y., supra; State v Kerry K., 
supra. The court should consider each item of basis hearsay in dispute 
and, if practicable, rule on the admissibility of each before trial, see 
State v John S., supra; State v Charada T., supra. In addition, where 
basis hearsay is admitted after the appropriate judicial determination, 
it is essential that the court instruct the jury that it may only consider 
such for the purpose of evaluating the expert’s findings and understand- 
ing of the expert’s opinion, State v Floyd Y., supra. 


Basis hearsay about sex offenses that is supported by adjudications 
of guilt, such as convictions or guilty pleas, is inherently reliable and 
may be admitted through expert testimony without offending due pro- 


819 


PJI 8:8 ParrERN JURY INSTRUCTIONS 


cess, State v John S., 23 NY3d 326 (2014); see State v Floyd Y., 22 
NY3d 95, 979 NYS2d 240, 2 NE3d 204 (2013); State v Kerry K., 157 
AD3d 172, 67 NYS3d 227 (2d Dept 2017). Hearsay containing an admis- 
sion of guilt by the respondent is also generally considered reliable, and 
if the trial court determines that the probative value of the hearsay 
outweighs its prejudicial effect, an expert should be permitted to 
introduce basis testimony about the admission, State v John S., supra; 
State v Floyd Y., supra. 


In contrast, hearsay indicating that the respondent was acquitted 
of a sex offense fails both parts of the due process test: it cannot provide 
the basis for reliability and is generally considered more prejudicial 
than probative on the question of the respondent’s mental abnormality, 
State v John S., 23 NY3d 326 (2014); State v Floyd Y., 22 NY3d 95, 979 
NYS2d 240, 2 NE3d 204 (2013). Absent some basis to substantiate the 
accusations underlying the acquitted charges, basis testimony about an 
acquittal must be excluded, State v John S., supra; State v Floyd Y., 
supra. Similarly, hearsay evidence about uncharged crimes should be 
excluded if the underlying allegations are not supported by an admis- 
sion from the respondent or extrinsic evidence substantiating those al- 
legations, State v John S., supra; State v Charada T., 23 NY3d 355, 991 
NYS2d 9, 14 NE3d 362 (2014); State v Floyd Y., supra; State v Kerry 
K., 157 AD3d 172, 67 NYS3d 227 (2d Dept 2017); see State v Walter R., 
118 AD3d 714, 987 NYS2d 104 (2d Dept 2014) (unproven acts). 


The admissibility of basis hearsay about criminal charges that 
resulted in neither acquittal nor conviction presents a close question to 
be resolved by the trial court, State v John S., 23 NY3d 326 (2014); 
State v Floyd Y., 22 NY3d 95, 979 NYS2d 240, 2 NE3d 204 (2013); see 
State v Kerry K., 157 AD3d 172, 67 NYS3d 227 (2d Dept 2017). 
Documentary evidence supporting such charges may provide sufficient 
reliability that weighs in favor of admission of the hearsay, but due pro- 
cess concerns remain in the absence of conclusive proof of guilt, State v 
John S., supra; see State v Floyd Y., supra. The trial court must closely 
scrutinize the evidence supporting the charges and ensure that the al- 
legations are substantially more probative than prejudicial before allow- 
ing the hearsay to be admitted, State v John S., supra; State v Floyd Y.., 
supra. It has been held that an error in admitting impermissible hearsay 
evidence through the testimony of an expert maybe deemed harmless 
where the jury had sufficient admissible evidence before it upon which 
to find that the respondent suffers from a mental abnormality and that 
there is no reasonable possibility that the jury would have reached a 
different verdict if the hearsay had been excluded, State v Abdul A., 123 
AD3d 1047, 999 NYS2d 501 (2d Dept 2014); but see State v Kerry K., 
supra. 


Basis hearsay information from a presentence report bears certain 
indicia of reliability that, if supported by other reliable evidence at an 
article 10 trial, may warrant the admission of basis testimony about 
uncharged crimes, State v John S., 23 NY3d 326 (2014); State v Charada 
T., 23 NY3d 355, 991 NYS2d 9, 14 NE3d 362 (2014); State v Kerry K., 
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157 AD3d 172, 67 NYS8d 227 (2d Dept 2017). However, the information 
in the report is not so inherently reliable that the report alone can 
sustain the admission of such testimony, State v John S., supra; State v 
Charada T., supra. 


In light of State v Floyd Y., 22 NY3d 95, 979 NYS2d 240, 2 NE38d 
204 (2013), and its progeny, see State v John S., 23 NY3d 326 (2014); 
State v Charada T., 23 NY3d 355, 991 NYS2d 9, 14 NE3d 362 (2014), 
prior decisions on the issue of the admissibility of basis hearsay may 
not be authoritative. Those decisions include: State v Cerrick FF., 99 
AD3d 1066, 952 NYS2d 653 (3d Dept 2012); State v Mark S., 87 AD3d 
73, 924 NYS2d 661 (3d Dept 2011); State v Pierce, 79 AD3d 1779, 914 
NYS2d 547 (4th Dept 2010); State v Fox, 79 AD3d 1782, 914 NYS2d 
550 (4th Dept 2010); State v Wilkes, 77 AD3d 1451, 908 NYS2d 495 
(4th Dept 2010). The trial court should consider conducting proceedings 
before the testimony of the experts to determine the admissibility of 
any basis hearsay on which the experts intend to rely. Such proceedings 
may be prompted by a party’s motion in limine, see State v John S., 23 
NY3d 326 (2014); State v Charada T., 23 NY3d 355, 991 NYS2d 9, 14 
NE38d 362 (2014), or initiated by the court. The court should consider 
each item of basis hearsay in dispute and, if practicable, rule on the 
admissibility of each such item, see State v John S., supra; State v 
Charada T., supra. 


Where basis hearsay is admitted after the appropriate judicial de- 
termination, it is essential that the trial court instruct the jury about 
the proper consideration it may give the basis hearsay, State v Floyd Y.., 
22 NY3d 95, 979 NYS2d 240, 2 NE3d 204 (2013). The trial court should 
instruct the jury, both immediately before it hears the basis hearsay 
and in the charge after trial, that the jury may only consider the basis 
hearsay for the purpose of evaluating the expert’s findings and 
understanding the basis of the expert’s opinion, see id. The following 
instructions may be used for those purposes: 


PJI 8:8.5 


You are about to hear testimony from [identify 
expert], who will testify concerning (his, her) 
qualifications in the field(s) of /state profession(s)/ 
and give (his, her) opinion(s) concerning issues in 
this case. 


[Identify expert] will give testimony concerning 
the information (he, she) relied upon in forming 
(his, her) opinion(s). This testimony will include 
reference to the sources of that information. 
Testimony concerning the information [identify ex- 
pert] relied upon may be considered solely for the 
purposes of evaluating [identify expert] opinions and 
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understanding the basis of (his, her) conclusions. 
You must not consider the testimony or the infor- 
mation relied upon for the purpose of establishing 
the truth of the allegations of (prior criminal 
conduct, prior bad acts). 


PJI 8:8.6 


[Identify expert(s)] gave testimony concerning 
the information (he, she, they) relied upon in form- 
ing (his, her, their) opinion(s). That testimony 
included reference to the sources of that informa- 
tion [describe the sources, e.g., parole board docu- 
ments, presentence reports, etc.]. The testimony 
and the information [identify expert(s)] relied upon 
may be considered solely for the purposes of 
evaluating [identify expert(s)] opinions and under- 
standing the basis of (his, her, their) conclusions. 
You must not consider the testimony or the infor- 
mation [identify expert] relied upon for the purpose 
of establishing the truth of the allegations of (prior 
criminal conduct, prior bad acts). 


Basis hearsay cannot constitute the sole or principal basis for the 
opinion, State v Mark S., 87 AD3d 73, 924 NYS2d 661 (3d Dept 2011); 
State v Fox, 79 AD3d 1782, 914 NYS2d 550 (4th Dept 2010). 


State v Cerrick FF., 99 AD3d 1066, 952 NYS2d 653 (3d Dept 2012), 
the court held that a psychologist’s testimony regarding the staffing and 
programming in the facility in which respondent had been confined fol- 
lowing release from prison was relevant and admissible, since it 
pertained to the nature of respondent’s mental abnormality and its 
continued existence in that it concerned his resistance to facility 
programs. Any prejudice arising from the testimony was cured by an 
instruction that the jurors should not speculate on the type of treat- 
ment respondent would receive if he were found to suffer from a mental 
abnormality, id. 


Crawford v Washington, 541 US 36, 124 SCt 1354 (2004), which 
held that the Sixth Amendment right to cross-examine applies to the 
admission of out-of-court statements, does not protect respondents in 
civil MHL article 10 proceedings, State v Wilkes, 77 AD3d 1451, 908 
NYS2d 495 (4th Dept 2010); see State v Floyd Y., 22 NY3d 95, 979 
NYS2d 240, 2 NE3d 204 (2018). 


The experience of other jurisdictions may be helpful should these 
and other such questions arise. Statutes similar to MHL Article 10 have 
been enacted in a number of other states, see Breer, Beyond Hendricks; 
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The United States Supreme Court Decision in Kansas v Crane and 
Other Issues Concerning Kansas’ Sexually Violent Predator Act, 
71-April J Kan BA 138 (2002). The unifying principle of many of the 
cases seems to be that the constitutional precepts normally applicable 
under the criminal law do not apply because the statutes and the 
proceedings under civil commitment statutes are civil in nature. Thus, 
hearsay testimony of victims of the underlying crimes were held admis- 
sible in People v Superior Court (Howard), 70 Cal App 4th 136, 82 Cal 
Rptr 2d 481 (6th Dist 1999), as modified, (Mar. 23, 1999). Similarly, the 
Fifth Amendment privilege against self incrimination did not prevent 
the admission in evidence of statements that were made by the respon- 
dent during a mandatory psychiatric evaluation, Allen v Illinois, 478 
US 364, 106 SCt 2988 (1986). By the same reasoning, the respondent 
may also be compelled to testify at a civil commitment hearing, People v 
Leonard, 78 Cal App 4th 776, 93 Cal Rptr 2d 180 (8rd Dist 2000). 
Furthermore, evidence of prior crimes has been held admissible as rele- 
vant to respondent’s propensity to commit future sex crimes, Matter of 
Bailey, 317 Ill App 3d 1072, 251 Ill Dec 575, 740 NE2d 1146 (1st Dist 
2000); Matter of Hay, 263 Kan 822, 953 P2d 666 (1998); Matter of 
Young, 122 Wash 2d 1, 857 P2d 989 (1993); see Hubbart v Superior 
Court, 19 Cal 4th 1138, 81 Cal Rptr 2d 492, 969 P2d 584 (1999) (respon- 
dent’s due-process rights not violated by admission of prior crimes evi- 
dence where statute precluded finding of dangerousness based on prior 
crimes alone). Other jurisdictions have also held that a respondent can- 
not avoid the admission of the more prejudicial aspects of his or her 
prior criminal history by stipulating to his or her past convictions, 
Matter of Detention of Williams, 628 NW2d 447 (lowa 2001); Matter of 
Crane, 269 Kan 578, 7 P3d 285 (2000), vacated on other grounds, 534 
US 407, 122 SCt 867 (2002); Matter of Detention of Turay, 139 Wash 2d 
379, 986 P2d 790 (1999), as amended on denial of reconsideration, (Dec. 
22, 1999). While the cited cases, with the exception of Allen v Illinois, 
supra, are not binding in this state, their unifying principle—that the 
trial is civil, not criminal in nature—certainly must be considered. 


F. Burden of Proof and Issues for the Trier of Fact 


The jury (or the court in a nonjury trial) must determine whether 
the respondent is a “detained sex offender who suffers from a mental 
abnormality,” MHL § 10.07(d); see § 10.03(g), Gi). Where a showing is 
made that the respondent was convicted of a “sex offense,” see 
§ 10.03(p), or was found not guilty by reason of mental disease or defect 
for acts constituting such an offense, the respondent’s commission of 
such an offense is to be deemed established and the issue cannot be 
relitigated, § 10.07(c). 


The burden of proof rests with the Attorney General, who must 
prove that the respondent is “a detained sex offender who suffers from a 
mental abnormality” by clear and convincing evidence, § 10.07(d), see 
State v Timothy JJ., 70 AD3d 1138, 895 NYS2d 568 (3d Dept 2010). 
Where the petition alleges the respondent’s commission of a “designated 
felony” before April 13, 2007, the jury must determine whether the of- 
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fense was “sexually motivated” as defined in section 10.03(s), see 
§ 10.07(c). Where the respondent has been charged with a “sex offense” 
and has been committed pursuant to CPL Article 730, the Attorney 
General also has the burden of proving by clear and convincing evi- 
dence that the respondent “did engage in the conduct constituting such 
offense,” § 10.07(d). It should be noted that a federal court has held that 
the use of the “clear and convincing evidence” standard to determine 
whether the respondent in a civil commitment proceeding engaged in 
conduct constituting one or more of the sexual offenses required for civil 
commitment violates substantive due-process principles, U.S. v 
Comstock, 507 F Supp 2d 522 (EDNC 2007), affd, 551 F3d 274 (4th Cir 
2009), rev’d on other grounds, 560 US 126, 130 SCt 1949 (2010) and 
rev'd, 627 F3d 513 (4th Cir 2010). The Comstock decision, which 
involved a challenge to a federal civil commitment statute entitled the 
Adam Walsh Child Protection and Safety Act of 2006, 18 USC § 4248, 
states that the more exacting “beyond a reasonable doubt” standard 
must be used to determine whether the respondent committed the 
underlying sexual crime. 


A finding that the respondent is a “detained sex offender who suf- 
fers from a mental abnormality” may not be made solely on the basis of 
the respondent’s commission of a sex offense, and the jury must be so 
admonished, § 10.07(d), see State v Timothy JJ., 70 AD3d 1138, 895 
NYS2d 568 (3d Dept 2010). 


In State v Timothy R., 168 AD3d 146, 89 NYS3d 678 (2d Dept 2018), 
the jury during deliberations sent a note to the court asking if they had 
to agree with one of the conflicting expert opinions in order to find that 
respondent had a mental abnormality, id. The court, relying on PJI 
1:90, answered in the negative, id. The Second Department held that 
the court’s answer was error and ordered a new trial on the mental 
abnormality issue, determining that the jury was required to accept at 
least one expert diagnosis that met the legal predicate for mental 
abnormality and that the court’s answer could have misled the jury into 
relying on their lay opinion or so much of the expert testimony that was 
based on nonpredicate diagnoses, id. 


G. Conduct of Jurors 


CPL 270.35(1) governs the procedure for discharge of sitting jurors 
in trials conducted under MHL Article 10, MHL § 10.07(b); see State v 
Adkison, 108 AD3d 1050, 969 NYS2d 648 (4th Dept 2013). Under CPL 
270.35(1), the court must discharge a juror who has “engaged in 
misconduct of a substantial nature, but not warranting the declaration 
of a mistrial.” Whether a mistrial is warranted is governed by the stan- 
dard set forth in CPL 280.10(1), which requires a declaration of a mis- 
trial for an “error or legal defect in the proceedings, or conduct inside or 
outside the courtroom, which is prejudicial to the [respondent] and 
deprives him [or her] of a fair trial,” see State v Adkison, supra. A mis- 
trial was not required despite a juror’s negative comments about re- 
spondent where the court discharged the juror and, upon individual 
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questioning by the court, the remaining jurors unequivocally expressed 
that they could be fair and impartial, id. The court further held that 
there was no requirement that respondent be present during the court’s 
juror inquiry, id. 


H. Verdict and Postverdict Procedures 


A jury determination made in a trial conducted pursuant to MHL 
§ 10.07 must be unanimous, § 10.07(d). If the jury determines unani- 
mously (or the court in a nonjury trial determines) that the Attorney 
General has not met the burden of proving by clear and convincing evi- 
dence that the respondent is a “detained sex offender who suffers from 
a mental abnormality,” the petition must be dismissed and the respon- 
dent released, § 10.07(e). If the jury is unable to reach a unanimous 
verdict, the court must continue any existing commitment order and 
schedule a second trial to be held within 60 days, id. If the jury is un- 
able to reach a unanimous verdict in the second trial, the petition must 
be dismissed, id. 


A reviewing court will review a decision by the jury or the court in 
a nonjury trial pursuant to MHL § 10.07 to determine whether it is sup- 
ported by the weight of the evidence, with a reviewing court deferring 
to the fact finder with respect to credibility determinations, State v 
Nathaniel W., 166 AD3d 1523, 85 NYS3d 834 (4th Dept 2018); see State 
v Leslie L., 174 AD3d 1326, 101 NYS3d 806 (4th Dept 2019). 


Under MHL § 10.07(f), where the jury unanimously determines (or 
the court in a nonjury trial determines) that the respondent is a 
“detained sex offender who suffers from a mental abnormality,” the 
court must proceed to determine whether the respondent is a “danger- 
ous sex offender requiring confinement,” see § 10.03(e), or is instead a 
“sex offender requiring strict and intensive supervision,” see § 10.03(7). 
The former status must be assigned if the court finds, by clear and 
convincing evidence, that the respondent has “a mental abnormality 
involving such a strong predisposition to commit sex offenses, and such 
an inability to control behavior, that the respondent is likely to be a 
danger to others and to commit sex offenses if not confined to a secure 
treatment facility,” § 10.07(f); see State v Nelson D., 22 NY3d 233, 980 
NYS2d 337, 3 NE3d 674 (2013); State v Andrew O., 68 AD3d 1161, 890 
NYS2d 667 (3d Dept 2009), rev’d on other grounds, 16 NY3d 841, 922 
NYS2d 255, 947 NE2d 146 (2011); State v George N., 160 AD3d 28, 70 
NYS3d 699 (4th Dept 2018); State v Stanley D., 68 AD3d 1007, 892 
NYS2d 125 (2d Dept 2009); State v Steven L., 66 AD3d 788, 887 NYS2d 
190 (2d Dept 2009). The statute specifically provides that the parties 
may offer additional evidence and arguments bearing on whether the 
respondent is a “dangerous sex offender requiring confinement,” 
§ 10.07(f). However, since the statute does not mandate a dispositional 
hearing, the court may accept a respondent’s decision not to offer evi- 
dence as well as the respondent’s consent to a determination that he or 
she is a sex offender requiring strict and intensive supervision, State v 
Wayne J., 127 AD3d 1211, 7 NYS3d 529 (2d Dept 2015), the petitioner 
need not refute the possibility of a less restrictive placement and the 
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court need not address that issue before revoking a prior regimen of 
strict and intensive supervision and treatment in a dispositional hear- 
ing, State v Gooding, 104 AD3d 1282, 961 NYS2d 683 (4th Dept 2013); 
see State v Armstrong, 119 AD3d 1431, 989 NYS2d 763 (4th Dept 2014); 
see also State v Michael M., 24 NY3d 649, 2 NYS3d 830, 26 NE3d 769 
(2014). In the event that the court determines that the respondent is a 
“dangerous sex offender requiring confinement,” the respondent must 
be “committed to a secure treatment facility for care, treatment, and 
control until such time as he or she no longer requires confinement,” 
State v Nelson D., supra; State v Gooding, supra. 


The inclusion of Penal Law § 130.53 as a “sex offense” gives rise to 
an ambiguity affecting the proper application of MHL § 10.07(f). The 
felony of “persistent sexual abuse” as defined by § 130.53 occurs only 
when the accused commits one of three specified misdemeanor offenses 
and, within the previous ten years, has been convicted two or more 
times of those offenses or of any felony sex offense defined in Article 
130. Read literally, MHL § 10.07(f), which requires proof that the re- 
spondent is “likely to commit” a designated sex offense, arguably could 
mean that an individual could not be classified as a “sex offender” un- 
less and until he or she has been successfully prosecuted for two such 
offenses and then commits a third, see State v Steur, 102 AD3d 481, 
961 NYS2d 12 (1st Dept 2013). Concluding that it is “unlikely” that the 
Legislature intended such a result, the court held in Steur that when 
the Attorney General’s office seeks to prove that the respondent is “likely 
to commit the felony of persistent sexual abuse, it need only establish, 
by clear and convincing evidence, that the respondent is likely to engage 
in conduct that would support a conviction.” 


Where the court does not find by clear and convincing evidence that 
the respondent is a “dangerous sex offender requiring confinement,” it 
“shall make a finding of disposition” that the respondent is a “sex of- 
fender requiring strict and intensive supervision,” and the respondent 
must be directed to submit to a regimen of such supervision pursuant to 
MHL § 10.11, see § 10.07(f); State v Nelson D., 22 NY3d 233, 980 NYS2d 
337, 3 NE3d 674 (2013). In making such a finding, the court must 
consider the conditions that would be imposed on the respondent if 
subject to a regimen of strict and intensive supervision, as well as “all 
available information about the prospects for the respondent’s possible 
re-entry into the community,” § 10.07(f). The only two dispositional 
outcomes in an article 10 proceeding are confinement or an outpatient 
strict and intensive supervision and treatment regimen; those two 
outcomes are mutually exclusive and they do not overlap, State v Nelson 
D., supra. Thus, a court cannot direct that a respondent, who the court 
determined was not a “dangerous sex offender requiring confinement,” 
be both subject to a strict and intensive supervision and treatment regi- 
men, and involuntarily confined to an inpatient facility operated by Of- 
fice for People with Developmental Disabilities. 


V. Treatment and Confinement 
A respondent found to be a “dangerous sex offender requiring 
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confinement” must be committed to a secure treatment facility, see 
MHL § 10.03(0), and provided with such care, treatment and control as 
is prescribed by § 10.10. 


Where the court determines pursuant to § 10.07(f) or 10.09(h) 
(pertaining to post-confinement release) that the respondent should be 
released to a regimen of “strict and intense supervision,” it must first 
order the Division of Parole to recommend supervision requirements, 
§ 10.11(a)(1). Such requirements are to be developed in consultation 
with the Commissioner of Mental Health or the Commissioner of 
Developmental Disabilities and may include such measures as electronic 
monitoring, polygraph monitoring, specification of residence and prohibi- 
tions against contact with past or potential victims, § 10.11(a)(1); see 
State v Shawn X., 69 AD3d 165, 887 NYS2d 692 (3d Dept 2009). Ad- 
ditionally, the Commissioner of Mental Health or the Commissioner of 
Developmental Disabilities must recommend a specific course of treat- 
ment after consultation with the respondent’s treating psychiatrist or 
psychologist, id. Both the respondent and the Attorney General must be 
given copies of the recommended plan for treatment and supervision 
and both sides must be given an opportunity to be heard and make 
submissions of their own before the court issues its order specifying the 
conditions of supervision and treatment, § 10.11(a)(1), (2); see State v 
Shawn X., supra. 


The only two dispositional outcomes in an article 10 proceeding are 
confinement or an outpatient strict and intensive supervision and treat- 
ment regimen; those two outcomes are mutually exclusive and they do 
not overlap, State v Nelson D., 22 NY3d 233, 980 NYS2d 337, 3 NE3d 
674 (2013). If the State demonstrates by clear and convincing evidence 
that the respondent is a “dangerous sex offender requiring confine- 
ment,” the judge must order confinement in a “secure treatment facility.” 
If the State does not make such a demonstration, the judge must order 
a regimen of strict and intensive supervision and treatment in accor- 
dance with MHL § 10.11, which does not authorize confinement. Thus, 
a court cannot direct that a respondent, who the court determined was 
not a “dangerous sex offender requiring confinement,” be both subject to 
a strict and intensive supervision and treatment regimen, and involun- 
tarily confined to an inpatient facility operated by Office for People with 
Developmental Disabilities. 


MHL § 10.11(b) prescribes certain minimum requirements for 
supervision and reporting when a respondent has been released into the 
community under a regimen of “strict and intense supervision.” MHL 
§ 10.11(d) delineates the procedures to be followed when a respondent 
has violated a condition of that regimen. The statute provides for the 
Division of Parole to take the respondent into custody immediately 
when it has “reasonable cause” to believe that the respondent has com- 
mitted a violation or when a treating professional has reported that the 
respondent may be a “dangerous sex offender requiring confinement,” 
§ 10.11(d)(1). Such an action must be followed by a detailed set of 
prescribed procedures, including an Attorney General’s petition for 
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confinement or modification of the terms of supervision and a judicial 
hearing on the petition, § 10.11(d)-(h); see State v Flagg, 77 AD3d 1400, 
908 NYS2d 789 (4th Dept 2010), rev’d on other grounds, 19 NY3d 1086, 
955 NYS2d 547, 979 NE2d 807 (2012). The standard in an MHL 
§ 10.11(d)(4) proceeding following a violation of a strict and intensive 
supervision regimen is the same as the standards used when the sex of- 
fender is still incarcerated, State v Michael M., 24 NY3d 649, 2 NYS3d 
830, 26 NE3d 769 (2014). 


Evidence that respondent engaged in certain high risk behaviors in 
violation of the conditions of release may be sufficient to justify a find- 
ing of dangerousness requiring confinement even where respondent did 
not engage in sexually inappropriate conduct, State v Flagg, 77 AD3d 
1400, 908 NYS2d 789 (4th Dept 2010), rev’d on other grounds, 19 NY3d 
1086, 955 NYS2d 547, 979 NE2d 807 (2012); State v Donald N., 63 
AD3d 1391, 881 NYS2d 542 (3d Dept 2009); see State v Smith, 145 
AD3d 1445, 44 NYS8d 824 (4th Dept 2016). Further, a respondent’s 
argument that more intense monitoring would be sufficient to control 
respondent’s behavior is undermined when there is evidence of respon- 
dent’s blatant disregard for the parole officer’s authority and advice, 
State v Flagg, supra; State v Donald N., supra. However, a sufficient 
showing that respondent required confinement was not made where 
there was evidence that respondent was struggling with his sexual 
urges but no evidence that he was unable to control himself, State v 
Michael M., 24 NY38d 649, 2 NYS3d 830, 26 NE3d 769 (2014). In Mi- 
chael M. the Court stressed that the problems respondent was having 
in maintaining his strict and intensive supervision regimen were not 
relevant to the issue of sexual control, but rather concerned his difficul- 
ties with daily living (e.g., job loss, eviction for nonpayment of rent) and 
with acceptance of supervision, id. Where the State seeks civil confine- 
ment of a respondent who violated the terms of a strict and intense 
supervision and treatment regimen, and there is no evidence that the 
respondent engaged in sexually inappropriate conduct while on that 
regimen, the State must demonstrate a persuasive link between a 
nonsexual violation of the terms of the regimen and the respondent’s in- 
ability to control his or her sexual behavior, State v George N., 160 
AD3d 28, 70 NYS3d 699 (4th Dept 2018). A mere tendency to engage in 
risky or socially undesirable conduct—even if that conduct provides an 
opportunity for, or increases the likelihood of, sexual offending—is 
insufficient to establish the respondent’s inability to control sexual 
misconduct, id. 


VI. Post-Commitment Review 


An individual who has been retained in custody pursuant to MHL 
Article 10 is entitled to annual notice of the right to petition for dis- 
charge, MHL § 10.09(a); see State v Nelson D., 22 NY3d 233, 980 NYS2d 
337, 3 NE3d 674 (2013) (noting various post-commitment protections af- 
forded to a confined dangerous sex offender). Annual psychiatric 
examinations of the respondent are also required, § 10.09(b). The Com- 
missioner of Mental Health or the Commissioner of Developmental Dis- 
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abilities is required to review the respondent’s records and recent psy- 
chiatric reports and to make a written determination as to whether the 
respondent is currently a “dangerous sex offender requiring confine- 
ment,” id. The Commissioner’s determination must then be forwarded 
to the court, along with the notice of rights that was previously sent to 
the respondent, any waiver of those rights by the respondent, and the 
records, reports and psychiatric findings underlying the Commissioner’s 
decision, § 10.09(c). Where respondent has indicated on the appropriate 
form that he or she does not intend to waive the right to annual review 
but subsequent events suggest otherwise, the court should satisfy itself 
that respondent truly intends to waive the hearing, Tyrone D. v State, 
24 NY3d 661, 3 NYS3d 291, 26 NE3d 1146 (2015). In Tyrone D. v State, 
supra, respondent’s failure to appear at the hearing was deemed insuf- 
ficient by itself to find a waiver, but the court was entitled under the 
circumstances to rely on respondent’s counsel representation that he 
did not want an annual review hearing. 


If it appears from the material forwarded to the court that the re- 
spondent has petitioned for discharge or has not waived his or her right 
to petition, the court must hold an evidentiary hearing, § 10.09(d), un- 
less respondent or respondent’s counsel waives the hearing in court on 
the date the hearing is scheduled, Davis v State, New York State Office 
of Mental Health, 106 AD3d 1488, 966 NYS2d 300 (4th Dept 2013), affd 
sub nom. Tyrone D. v State, 24 NY3d 661, 3 NYS3d 291, 26 NE3d 1146 
(2015); Holmes v State, New York State Office of Mental Health, 125 
AD3d 1306, 3 NYS8d 520 (4th Dept 2015). An evidentiary hearing also 
must be held if the court determines from the submitted material that 
there is a “substantial question as to whether the respondent remains a 
dangerous sex offender requiring confinement,” id. Where a hearing is 
to be held, respondent is entitled to request a change of venue but must 
make a showing of “good cause,” Tyrone D. v State, 24 NY3d 661, 3 
NYS3d 291, 26 NE8d 1146 (2015) (citing § 10.08[e]). The Attorney Gen- 
eral has the burden of proof in a hearing held pursuant to § 10.09(d). 


An evidentiary hearing must be held if the Commissioner of Mental 
Health or the Commissioner of Developmental Disabilities determines 
that the respondent is no longer a “dangerous sex offender requiring 
confinement” and petitions for either the respondent’s discharge or the 
respondent’s release under a regimen of “strict and intensive supervi- 
sion,” § 10.09(e). Where the respondent has petitioned for discharge 
and/or supervised release (other than in connection with a mandated 
annual review), the court may order an evidentiary hearing, but is also 
authorized to deny such relief if it finds the respondent’s request to be 
frivolous or lacking in sufficient basis, § 10.09(f). If the court decides to 
hold an evidentiary hearing, the Attorney General has the burden of 
proving by clear and convincing evidence that the respondent is cur- 
rently “a dangerous sex offender requiring confinement,” § 10.09(f), (h). 
If the court finds that the Attorney General has not met this burden, it 
must order the respondent’s discharge to a regimen of strict and 
intensive supervision pursuant to § 10.11(b), unless it determines that 
the respondent no longer suffers from a “mental abnormality,” 
§ 10.09(h). 
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When the court holds an evidentiary hearing and decides to 
continue a sex offender’s confinement in a secure treatment facility, it 
need not set forth in its decision the evidentiary facts on which its deci- 
sion was based, Matter of Skinner v State, 108 AD3d 1134, 969 NYS2d 
659 (4th Dept 2013). Rather, CPLR 4213(b), which governs the question 
of specificity, requires only that the court state the ultimate facts es- 
sential to its decision, Skinner v State, supra. Thus, where continued 
confinement is ordered, it is sufficient if a court recites its finding that 
the sex offender continues to suffer from “a mental abnormality involv- 
ing such a strong predisposition to commit sex offenses, and such an in- 
ability to control behavior, that [he or she] is likely to be a danger to 
others and to commit sex offenses if not confined to a secure treatment 
facility,” id, citing MHL § 10.03(e). 


As to post-dispositional protections afforded to a sex offender subject 
to a strict and intensive supervision and treatment regimen, see MHL 
§ 10.11(, (g), (h); see also State v Nelson D., 22 NY3d 233, 980 NYS2d 
337, 3 NE3d 674 (2013). The question whether a sex offender suffers 
from a mental abnormality is not an issue to be decided in a hearing to 
revoke his or her status as a person requiring strict and intensive 
supervision and treatment; the only question in such a hearing is 
whether the mental abnormality is such that respondent requires 
confinement, State v Breeden, 140 AD3d 1649, 34 NYS3d 814 (4th Dept 
2016). 
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DIVISION 9. EMPLOYMENT DISCRIMINATION 


I. Introductory Statement 
I. New York State Human Rights Law 


A. General Principles 


The New York State Human Rights Law (Executive Law § 296) 
defines and prohibits unlawful discriminatory practices by private and 
public employers, State Div. of Human Rights on Complaint of 
Cottongim v Onondaga Sheriffs Dept., 71 NY2d 623, 528 NYS2d 802, 
524 NE2d 123 (1988); Board of Higher Ed. of City of New York v Carter, 
14 NY2d 138, 250 NYS2d 33, 199 NE2d 141 (1964); Scopelliti v New 
Castle, 210 AD2d 339, 620 NYS2d 407 (2d Dept 1994); see Graham v 
New York State Office of Mental Health, 154 AD3d 1214, 64 NYS3d 334 
(3d Dept 2017). The statute forbids many of the same practices that are 
forbidden by Title VII of the Civil Rights Act of 1964, 42 USC § 200e, et 
seq. (Title VII). 


Formerly, the standards for recovering under the New York State 
Human Rights Law were generally the same as those for recovering 
under Title VII, Margerum v City of Buffalo, 24 NY3d 721, 5 NYS3d 
336, 28 NE3d 515 (2015); Forrest v Jewish Guild for the Blind, 3 NY3d 
295, 786 NYS2d 382, 819 NE2d 998 (2004). However, in 2019, the New 
York State Human Rights Law was amended to direct courts to construe 
the Human Rights Law liberally for the accomplishment of the “reme- 
dial” purposes thereof, “regardless of whether federal civil rights laws, 
including those laws with provisions worded comparably to the provi- 
sions of [the New York State Human Rights Law], have been so 
construed,” Executive Law § 300. This change brings the New York 
State Human Rights Law into line with the similarly worded New York 
City Human Rights Law (NYCHRL), which is codified in sections 8-101 
et seq. of the Administrative Code of the City of New York and was 
augmented by the Local Civil Rights Restoration Act of 2005, Local Law 
No. 85 of the City of New York (2005), see Nelson v HSBC Bank USA, 
87 AD3d 995, 929 NYS2d 259 (2d Dept 2011); Williams v New York 
City Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st Dept 2009); 
see also Aurecchione v New York State Div. of Human Rights, 98 NY2d 
21, 744 NYS2d 349, 771 NE2d 231 (2002) (pre-2019 amendments); New 
York State Dept. of Correctional Services v State Div. of Human Rights, 
215 AD2d 908, 626 NYS2d 588 (8d Dept 1995) (same). For a discussion 
of the different standards that are applied under the NYCHRL, see II. 
New York City Human Rights Law, infra. 


While the legislative history of Title VII is silent as to the role of 
state courts, state courts have concurrent jurisdiction to hear Title VII 
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actions, Yellow Freight System, Inc. v Donnelly, 494 US 820, 110 SCt 
1566 (1990). The exclusivity provisions of the Workers’ Compensation 
Law do not bar an action under the New York State Human Rights 
Law, Kondracke v Blue, 277 AD2d 953, 716 NYS2d 533 (4th Dept 2000); 
Grand Union Co. v Mercado, 263 AD2d 923, 694 NYS2d 524 (3d Dept 
1999). 


B. Scope of Coverage 


1. Covered Employees 


The New York State Human Rights Law forbids discrimination on 
the basis of age, race, creed, color, national origin, sexual orientation, 
military status, sex, disability, predisposing genetic characteristics, 
marital status, or domestic-violence-victim status, but discrimination on 
the basis of citizenship is not prohibited, Sheikh v Habib Bank Ltd., 270 
AD2d 107, 704 NYS2d 75 (1st Dept 2000). The statute exempts domes- 
tic workers from most of its prohibitions, Executive Law § 292(6), 
including home health aides, Thomas v Dosberg, 249 AD2d 999, 672 
NYS2d 164 (4th Dept 1998), but Executive Law § 296-b prohibits 
unwelcome sexual advances toward domestic workers that explicitly or 
implicitly implicate the terms and conditions of the worker’s employ- 
ment and any harassment based on gender, race, religion or national 
origin that creates a hostile or offensive working environment for do- 
mestic workers. A “domestic violence victim” covered by the statute is 
an individual who is the victim of an act that would constitute a family 
offense under Family Court Act § 812(1), see Executive Law § 292(84). 


2. Covered Employers 


Until February 8, 2020, employers with fewer than four employees 
are excluded from the coverage of the New York State Human Rights 
Law, Executive Law § 292(5); see Argyle Realty Associates v New York 
State Div. of Human Rights, 65 AD3d 273, 882 NYS2d 458 (2d Dept 
2009), except insofar as the protections for domestic workers set forth in 
Executive Law § 296-b are concerned. Effective February 8, 2020, the 
New York State Human Rights Law applies to all employers within the 
state, Executive Law § 292(5). In contrast, Title VII, the federal employ- 
ment discrimination statute, excludes employers with fewer than fifteen 
employees, 42 USC § 2000e(b); see Arbaugh v Y&H Corp., 546 US 500, 
126 SCt 1235 (2006) (federal numerosity requirement not jurisdictional; 
instead, it is element of plaintiffs claim). Until February 8, 2020, fol- 
lowing the general rule that the standards for recovery under the New 
York Human Rights Law are ordinarily the same as the standard for 
recovery under Title VII, the New York courts have adopted the “single 
employer doctrine,” which permits aggregation among an employer’s 
interrelated entities, Argyle Realty Associates v State Div. of Human 
Rights, supra (citing relevant federal decisions). 


Under Title VII, an employer’s parent company and the employer 
may be treated as a “single employer” and held liable for the subsidiary 
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employer’s discriminatory conduct when warranted by “extraordinary 
circumstances,” Turley v ISG Lackawanna, Inc., 774 F3d 140 (2d Cir 
2014). The federal courts consider the following factors to determine 
whether the “single employer” doctrine is applicable: (1) interrelation of 
operations; (2) centralized control of labor relations; (8) common 
management; and (4) common ownership or financial control, id. The 
most significant factor is centralized control of labor relations, id. The 
parent company’s “day-to-day control” over labor relations or its total 
control over hiring decisions is not necessary to establish the requisite 
degree of control, id. To hold the parent company liable, the plaintiff 
must demonstrate only that the parent corporation’s involvement is suf- 
ficient and necessary to the total employment process, id. The four- 
factor test for applying the “single employer” doctrine is different from 
other theories permitting piercing of the corporate veil in that it does 
not require a demonstration of unlawful motive or intent to use the 
corporate form to avoid contractual obligations, id. The Second Circuit 
has held that the “single employer” doctrine applies to cases arising 
under the New York State Human Rights Law, id. 


The New York State Human Rights Law contains a limited exemp- 
tion for charitable and educational organizations that are operated, 
supervised, or controlled by or in connection with a religious organiza- 
tion, whether or not they are organized pursuant to the Religious 
Corporations Law, Executive Law -§ 296(11); Scheiber v St. John’s 
University, 84 NY2d 120, 615 NYS2d 332, 638 NE2d 977 (1994). The 
exemption permits such organizations to exercise preferences in hiring 
for persons of the same faith where “calculated” to promote the organi- 
zation’s religious mission, Scheiber v St. John’s University, supra. This 
exemption is separate from the “ministerial exception” to Title VII’s 
prohibitions, which derives from the First Amendment Free Exercise 
Clause and prohibits clergy performing non-secular functions from su- 
ing their employers for discrimination, E.E.0.C. v Catholic University 
of America, 83 F3d 455 (DC Cir 1996) (citing cases); see O’Connor v 
Church of St. Ignatius Loyola, 8 AD8d 125, 779 NYS2d 31 (1st Dept 
2004) (ministerial exception to Title VII applies to position of pastoral 
associate/chaplain). 


Principles of federal preemption preclude application of the New 
York State Human Rights Law to the National Guard, Figueroa v 
Maguire, 37 AD3d 829, 831 NYS2d 248 (2d Dept 2007); James v Pataki, 
300 AD2d 137, 752 NYS2d 44 (1st Dept 2002); Kolomick v New York 
Air Nat. Guard, 219 AD2d 367, 642 NYS2d 915 (2d Dept 1996). There is 
a split in authority as to whether the federal laws creating organiza- 
tions to act as self-regulators in the various financial markets preempt 
the New York State Human Rights Law, see Lucarelli v New York 
Mercantile Exchange, 24 AD3d 117, 804 NYS2d 741 (1st Dept 2005) 
(application to New York Mercantile Exchange not preempted) (1st 
Dept); Bantum v American Stock Exchange, LLC, 7 AD3d 551, 777 
NYS2d 137 (2d Dept 2004) (application to claimed employment 
discrimination by the American Stock Exchange preempted); see also 
D’Amico v Commodities Exchange Inc., 235 AD2d 313, 652 NYS2d 294 
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(1st Dept 1997) (applying New York State Human Rights Law to Com- 
modities Exchange as place of “public accommodation” without explicitly 
addressing preemption issue). 


3. Successor Liability 


The standards for imposing liability on an employer’s successors 
under the New York State Human Rights Law are the same as the 
standards that are applied under Title VII, MTA Trading, Inc. v 
Kirkland, 84 AD38d 811, 922 NYS2d 488 (2d Dept 2011). Since successor 
liability is an equitable doctrine, those standards require a balancing of 
the purported successor’s interests, the complainant’s interests and the 
policies embodied in the relevant statute, id (citing Cobb v Contract 
Transport, Inc., 452 F3d 543, 2006 FED App 0213P (6th Cir 2006)). In 
weighing these interests, courts have considered nine identified factors: 
(1) whether the successor company had notice of the discrimination 
charge, (2) the ability of the predecessor to provide relief, (3) whether 
there has been a substantial continuity of business operations, (4) 
whether the new employer uses the same plant, (5) whether the new 
employer uses the same or substantially the same work force, (6) 
whether the new employer uses the same or substantially the same 
supervisory personnel, (7) whether the same jobs exist under substan- 
tially the same working conditions, (8) whether the new employer uses 
the same machinery, equipment and methods of production and (9) 
whether the new employer produces the same product, MTA Trading, 
Inc. v Kirkland, supra (citing Equal Employment Opportunity Commis- 
sion v MacMillan Bloedel Containers, Inc., 503 F2d 1086 (6th Cir 1974)). 
The first two have been described as “critical,” MTA Trading, Inc. v 
Kirkland, supra (citing Rojas v TK Communications, Inc., 87 F3d 745 
(5th Cir 1996)). Moreover, some courts have deemed the last six factors 
to be subsumed within the third and, consequently, have focused only 
on the first three factors, MTA Trading, Inc. v Kirkland, supra (citing 
Brzozowski v Correctional Physician Services, Inc., 360 F3d 173 (3d Cir 
2004)). 


4. Liability of Co-employees and Other Individuals in the Workplace 


A company’s individual employees are not subject to suit as 
“employers” under Executive Law § 296 if they are not “shown to have 
any ownership interest or any power to do more than carry out person- 
nel decisions made by others,”Patrowich v Chemical Bank, 63 NY2d 
541, 483 NYS2d 659, 473 NE2d 11 (1984); Priore v New York Yankees, 
307 AD2d 67, 761 NYS2d 608 (1st Dept 2003); Novak v Royal Life Ins. 
Co. Of New York Inc., 284 AD2d 892, 726 NYS2d 784 (3d Dept 2001); 
Trovato v Air Express Intern., 238 AD2d 333, 655 NYS2d 656 (2d Dept 
1997); Foley v Mobil Chemical Co., 214 AD2d 1005, 626 NYS2d 908 (4th 
Dept 1995); Tumminello v New York, 212 AD2d 434, 622 NYS2d 714 
(1st Dept 1995); see Kaiser v Raoul’s Restaurant Corp., 72 AD3d 539, 
899 NYS2d 210 (1st Dept 2010); Gallegos v Elite Model Management 
Corp., 28 AD3d 50, 807 NYS2d 44 (1st Dept 2005) (co-founder, presi- 
dent and 10% shareholder with significant management responsibilities 
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constitutes employer within meaning of statute); Kent v Papert 
Companies, Inc., 309 AD2d 234, 764 NYS2d 675 (1st Dept 2003) (li- 
ability must be based on employer/employee relationship, the touchstone 
of which is mutually beneficial economic substance). 


Under § 26 of the Partnership Law, individual partners of a law 
firm are jointly and severally liable for the discriminatory acts of the 
firm, Sier v Jacobs Persinger & Parker, 236 AD2d 309, 654 NYS2d 351 
(lst Dept 1997). Likewise, under Partnership Law § 26(c)(i), limited 
partners are liable for the wrongful acts of those directly under their 
Supervision or control, and such liability would, presumably, extend to 
violations of anti-discrimination laws. 


Executive Law § 296(6) provides that it shall be an unlawful 
discriminatory practice “for any person to aid, abet, incite, compel or 
coerce the doing of any acts forbidden under this article, or to attempt 
to do so.” Thus under this subsection, individuals who participate in the 
conduct giving rise to the discrimination claim may be held personally 
lable under the New York State Human Rights Law, Mitchell v TAM 
Equities, Inc., 27 AD3d 703, 812 NYS2d 611 (2d Dept 2006); Murphy v 
ERA United Realty, 251 AD2d 469, 674 NYS2d 415 (2d Dept 1998); 
Sanchez v Brown, Harris, Stevens, Inc., 234 AD2d 170, 651 NYS2d 477 
(1st Dept 1996); Steadman v Sinclair, 223 AD2d 392, 686 NYS2d 325 
(1st Dept 1996); Peck v Sony Music Corp., 221 AD2d 157, 6832 NYS2d 
963 (1st Dept 1995); see New York State Division of Human Rights v 
Oyster Bay, 177 AD3d 898, 113 NYS3d 153 (2d Dept 2019) (town and 
developer potentially lable for aiding and abetting housing discrimina- 
tion); Strauss v New York State Dept. of Educ., 26 AD3d 67, 805 NYS2d 
704 (3d Dept 2005); Priore v New York Yankees, 307 AD2d 67, 761 
NYS2d 608 (1st Dept 2003); but see Graham v New York State Office of 
Mental Health, 154 AD3d 1214, 64 NYS3d 334 (3d Dept 2017) (em- 
ployee is not liable for aiding and abetting if violations of Human Rights 
Law are dismissed against the employer); Trovato v Air Express Intern., 
238 AD2d 333, 655 NYS2d 656 (2d Dept 1997) (corporate employees 
without ownership interest or authority may not be liable under a the- 
ory of aiding or abetting). The liability contemplated by § 296(6) extends 
beyond joint employers and should be broadly construed, Griffin v Sirva, 
Inc., 29 NY3d 174, 54 NYS3d 360, 76 NE3d 1063 (2017). For example, 
liability was imposed under § 296(6) on a newspaper company that had 
no employment relationship at all with the plaintiff but had divided its 
“help wanted” advertisements by gender, National Organization for 
Women v State Division of Human Rights, 34 NY2d 416, 358 NYS2d 
124, 314 NE2d 867 (1974). Liability was imposed in National Organiza- 
tion for Women v State Division of Human Rights, supra, even without 
consideration of whether any employer or prospective employer was 
itself liable for discrimination in violation of the New York State Hu- 
man Rights Law, see Griffin v Sirva, Inc., supra. Similarly, in Griffin v 
Sirva, Inc., supra, the Court of Appeals held that § 296(6) lability could 
extend to an out-of-state moving company that aided and abetted 
improper discrimination by insisting that its agent in New York, a local 
moving company, discriminate against employees based upon their 
previous convictions. In contrast to the rule under the New York State 
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Human Rights Law, Title VII does not make individuals personally li- 
able, Strauss v New York State Dept. of Educ., supra; Tomka v Seiler 
Corp., 66 F3d 1295 (2d Cir 1995). 


5. Claims Arising Out of Relationships Other Than That of Employer- 
Employee 


The coverage of Executive Law § 296 is limited to employer- 
employee relationships and thus does not apply to the firing of an at- 
torney by a client, Giaimo & Vreeburg v Smith, 192 AD2d 41, 599 
NYS2d 841 (2d Dept 1993), to a claim brought by a partner against his 
or her law firm, Ballen-Stier v Hahn & Hessen, L.L.P., 284 AD2d 263, 
727 NYS2d 421 (1st Dept 2001); Levy v Schnader, Harrison, Segal & 
Lewis, 232 AD2d 321, 648 NYS2d 572 (1st Dept 1996), or to claims by 
independent contractors, Scott v Massachusetts Mut. Life Ins. Co., 86 
NY2d 429, 633 NYS2d 754, 657 NE2d 769 (1995); Murphy v ERA United 
Realty, 251 AD2d 469, 674 NYS2d 415 (2d Dept 1998). Whether a claim- 
ant is an employee or an independent contractor is ordinarily a question 
of fact that depends on whether the employer exercises control over ei- 
ther the results produced or the means used to achieve the results, 
Murphy v ERA United Realty, supra (question of fact presented as to 
status of claimant despite signed agreement stating that she was an in- 
dependent contractor); see Miccio v Fits Systems, Inc., 25 AD3d 439, 
810 NYS2d 13 (1st Dept 2006). In determining whether plaintiff is an 
employee or an independent contractor for purposes of the New York 
State Human Rights Law, the federal courts apply the factors described 
in Community for Creative Non-Violence v Reid, 490 US 730, 109 SCt 
2166 (1989), with special weight placed on the extent to which the hir- 
ing party controls the manner and means by which the worker 
completes his or her work rather than on how the worker is treated for 
tax purposes or whether the worker receives benefits, Eisenberg v 
Advance Relocation & Storage, Inc., 237 F3d 111 (2d Cir 2000). In New 
York, the common law meaning of “employer” is applied, Griffin v Sirva, 
Inc, 29 NY3d 174, 54 NYS8d 360, 76 NYS3d 1063 (2017). In State Div. 
of Human Rights on Complaint of Emrich v GTE Corp., 109 AD2d 1082, 
487 NYS2d 234 (4th Dept 1985), the court identified four factors rele- 
vant to determining whether a person or entity is an employer: (1) the 
ability to select and engage the employee; (2) the payment of salary or 
wages; (3) the power to dismiss; and (4) the power to control the em- 
ployee’s conduct. The “really essential element” of the analysis is 
whether the person or entity to be held liable had the right to control 
the employee’s performance of the work, id. The Court of Appeals 
endorsed this test in Griffin v Sirva, Inc., supra. 


An employee of one agency, harassed by another agency’s employee, 
may be able to establish the employment relationship necessary to re- 
cover under both Title VII and the New York State Human Rights Law 
by demonstrating that the two agencies were so closely related they 


should be considered a single employer, see Strauss v New York State 
Dept. of Educ., 26 AD3d 67, 805 NYS2d 704 (8d Dept 2005). 
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The New York State and New York City Human Rights Laws gen- 
erally protect only those persons who are in those jurisdictions and 
ordinarily do not apply to acts of discrimination occurring outside their 
respective boundaries, Hoffman v Parade Publications, 15 NY3d 285, 
907 NYS2d 145, 9383 NE2d 744 (2010); Benham v eCommission 
Solutions, LLC, 118 AD3d 605, 989 NYS2d 20 (1st Dept 2014); Hardwick 
v Auriemma, 116 AD3d 465, 983 NYS2d 509 (1st Dept 2014). However, 
Executive Law § 296(6), which imposes liability on those who aid and 
abet discriminatory conduct, contains a provision for extraterritorial li- 
ability for “an act committed outside this state against a resident of this 
state . . . if such act would constitute an unlawful discriminatory 
practice if committed within this state.” This provision protects New 
York residents from discriminatory acts committed outside the state 
where the plaintiff pleads and proves that the discriminatory conduct 
had an impact in New York, Griffin v Sirva, Inc., 29 NY38d 174, 54 
NYS3d 360, 76 NE3d 1063 (2017); see Hoffman v Parade Publications, 
supra. A nonresident who wishes to maintain an employment discrimi- 
nation claim under those statutes also must plead and prove that the 
claimed discriminatory conduct had an impact within those respective 
boundaries, Hoffman v Parade Publications, supra; Hardwick v 
Auriemma, supra; see Shah v Wilco Systems, Inc., 27 AD3d 169, 806 
NYS2d 553 (1st Dept 2005) (claim under NYCHRL dismissed where 
termination occurred outside of New York City). The Court of Appeals 
has rejected the proposition that a nonresident may recover for a 
discriminatory employment decision that was made in New York State 
or New York City if the decisions did not have a local impact, Hoffman 
v Parade Publications, supra. 


The New York State Human Rights Law applies to acts committed 
outside the state by New York residents or domestic corporations 
against New York residents if such acts would constitute unlawful 
discrimination under New York law, Executive Law § 298-a(1)-(2). 
However, the New York State Human Rights Law does not cover acts of 
discrimination by foreign corporations occurring outside of New York, 
Esposito v Altria Group, Inc., 67 AD3d 499, 888 NYS2d 47 (1st Dept 
2009); Sorrentino v Citicorp, 302 AD2d 240, 755 NYS2d 78 (1st Dept 
2003). 


7. Claims Against Institutions of Higher Learning 


Where the allegedly discriminatory acts are directly related to the 
academic or disciplinary determinations made by a college or university, 
or to the procedures followed in reaching those determinations, the 
claims must be brought in an article 78 proceeding, rather than a ple- 
nary action, Kickertz v New York University, 110 AD3d 268, 971 NYS2d 
271 (1st Dept 2013). In contrast, where the causes of action against a 
college or university alleging violations of the New York State Human 
Rights Law and the New York City Human Rights Law relate to 
nonacademic matters, they are not limited to article 78 review, id. 
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C. Enforcement Procedures 
1. Election of Remedies 


Under the New York State Human Rights Law, an aggrieved indi- 
vidual must elect between filing a complaint with the State Division of 
Human Rights and commencing an action in court, Executive Law § 
297(9); see Freudenthal v Nassau, 99 NY2d 285, 755 NYS2d 56, 784 
NE2d 1165 (2003); Emil v Dewey, 49 NY2d 968, 428 NYS2d 887, 406 
NE2d 744 (1980); Scopelliti v New Castle, 210 AD2d 308, 620 NYS2d 
405 (2d Dept 1994). The filing of a complaint with the Division of Hu- 
man Rights precludes the claimant from initiating an action in court 
unless the Division has dismissed the complaint on the ground of 
administrative convenience, untimeliness, or annulment of election of 
remedies, Executive Law § 297(9), Nizamuddeen v New York City 
Transit Authority, 140 AD3d 880, 33 NYS3d 399 (2d Dept 2016); see 
Universal Packaging Corp. v New York State Div. of Human Rights, 
270 AD2d 586, 704 NYS2d 332 (3d Dept 2000). A complainant may 
avoid preclusion due to an election of remedies by seeking dismissal of 
the administrative proceeding prior to an administrative hearing 
conducted by a hearing examiner, MJ Cahn Co. v New York State Div. 
of Human Rights, 148 AD3d 602, 50 NYS3d 348 (1st Dept 2017). If that 
condition is met, the complainant will not be precluded even if the 
request for dismissal is not made until after a state court action has 
been commenced, id. A claimant who has already brought an unsuccess- 
ful age discrimination complaint to the Division of Human Rights is 
precluded from initiating an action in court for racial discrimination 
encompassing the same allegedly invidious behavior over the same pe- 
riod of time, Bhagalia v State, 228 AD2d 882, 644 NYS2d 398 (3d Dept 
1996); Craig-Oriol v Mount Sinai Hosp., 201 AD2d 449, 607 NYS2d 391 
(2d Dept 1994); see Rodriguez v Dickard Widder Industries, 150 AD3d 
1169, 56 NYS3d 328 (2d Dept 2017) (sexual harassment and retaliation 
claims). Alleged irregularities in the administrative proceeding, includ- 
ing the agency’s failure to serve the claimant with its determination, 
are matters that should be raised in the administrative proceeding 
rather than in a plenary action, Rodriguez v Dickard Widder Industries, 
supra. 


A complaint filed with the federal Equal Employment Opportuni- 
ties Commission (EEOC) and then forwarded to the Division of Human 
Rights pursuant to the requirements of Title VII does not constitute the 
filing of a complaint for purposes of the election of remedies provisions 
of the New York State Human Rights Law, Executive Law § 297(9). 
Further, Title VII claims may be brought in a court of law simultane- 
ously with a state administrative claim, since the two are supplemen- 
tary and not mutually exclusive, Rodriguez v Dickard Widder Industries, 
150 AD3d 1169, 56 NYS3d 328 (2d Dept 2017). Title VII claims may be 
brought in court even where such claims have been rejected as merit- 
less by the EEOC, id. | 


2. Arbitration of Employment Discrimination Claims 
Arbitration agreements governed by the Federal Arbitration Act 
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are enforceable with respect to state and federal discrimination claims, 
Circuit City Stores, Inc. v Adams, 532 US 105, 121 SCt 1302 (2001); 
Fletcher v Kidder, Peabody & Co., Inc., 81 NY2d 623, 601 NYS2d 686, 
619 NE2d 998 (1993); see South Huntington Jewish Center, Inc. v 
Heyman, 282 AD2d 684, 723 NYS2d 511 (2d Dept 2001); Matter of Ball 
(SFX Broadcasting Inc.), 236 AD2d 158, 665 NYS2d 444 (8d Dept 1997) 
(enforcement of agreement to arbitrate claims arising under the New 
York State Human Rights Law does not offend public policy or violate 
Article 1, § 2 of the New York State Constitution guaranteeing the 
right to a jury trial). Arbitration clauses in collective bargaining agree- 
ments constitute a waiver of an employee’s right to a judicial forum and 
are enforceable in the context of employment discrimination disputes, 
Garcia v Bellmarc Property Management, 295 AD2d 233, 745 NYS2d 13 
(1st Dept 2002); see Arzu v Spandrel Property Services, Inc., 100 AD3d 
462, 954 NYS2d 29 (1st Dept 2012) (same under NYCHRL). However, 
an arbitration agreement that is not sufficiently clear, explicit and un- 
equivocal will not be enforced, Wright v Universal Maritime Service 
Corp., 525 US 70, 119 SCt 391 (1998); Ambrosino v Bronxville, 58 AD3d 
649, 873 NYS2d 312 (2d Dept 2009); Grovesteen v New York State 
Public Employees Federation, AFL-CIO, 265 AD2d 784, 697 NYS2d 392 
(3d Dept 1999); Crespo v 160 West End Ave. Owners Corp., 253 AD2d 
28, 687 NYS2d 79 (1st Dept 1999); see Waldron v Goddess, 61 NY2d 
181, 473 NYS2d 136, 461 NE2d 278 (1984). 


3. Contract Provisions Modifying Employees’ Rights 


Courts will generally enforce clauses in employment termination 
agreements that clearly release the employer from claims arising under 
state or local antidiscrimination laws, Jacobus v Battery Park Hotel 
Management, LLC, 81 AD3d 572, 918 NYS2d 874 (1st Dept 2011); Gant 
v Brooklyn Developmental Center, 307 AD2d 307, 762 NYS2d 507 (2d 
Dept 2003); Cramer v Newburgh Molded Products, Inc., 228 AD2d 541, 
645 NYS2d 46 (2d Dept 1996); Koster v Ketchum Communications, 204 
AD2d 280, 611 NYS2d 298 (2d Dept 1994); Stone v National Bank and 
Trust Co., 188 AD2d 865, 591 NYS2d 609 (3d Dept 1992); see Johnson v 
Lebanese American University, 84 AD3d 427, 922 NYS2d 57 (1st Dept 
2011) (question of fact as to meaning and fairness of general release as 
applied to discrimination claim). In cases arising under the New York 
State Human Rights Law, the validity of such releases is measured by 
principles of contract law, Johnson v Lebanese American University, 
supra, not the totality-of-the-circumstances standard applicable to 
federal discrimination claims or the specific prescriptions for waivers 
contained in 29 USC § 626(f) for claims under the federal Age 
Discrimination in Employment Act, Goode v Drew Bldg. Supply, Inc., 
266 AD2d 925, 697 NYS2d 417 (4th Dept 1999). 


4. Preclusive Effect of Employee Grievance Proceedings 


A school aide who was found guilty of “inappropriate conduct” with 
a student following a grievance proceeding that she initiated was not 
collaterally estopped from claiming that adverse employment actions 
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based on that conduct were discriminatory and in violation of NYCHRL, 
since the grievance proceeding was managed by her union, plaintiff had 
little involvement in the proceeding and plaintiff did not have an op- 
portunity to appeal the grievance decision, Sandiford v City of New 
York Dept. of Educ., 94 AD3d 593, 943 NYS2d 48 (1st Dept 2012), affd, 
22 NY3d 914, 977 NYS2d 699, 999 NE2d 1144 (2013). 


D. Theories of Actionable Employment Discrimination 


In general, the primary focus in an employment discrimination 
claim is whether the employer has treated the employee less favorably 
than similarly situated employees for an impermissible reason, see 
Jackson v Buffalo Municipal Housing Authority, 81 AD8d 1271, 916 
NYS2d 437 (4th Dept 2011); Castro v New York University, 5 AD3d 
135, 773 NYS2d 29 (1st Dept 2004); Furnco Const. Corp. v Waters, 438 
US 567, 98 SCt 2943 (1978); Kump v Xyvision, Inc., 733 F Supp 554 
(EDNY 1990). Such discrimination can be established by demonstrating 
facial discrimination, disparate treatment, disparate impact, or, in ap- 
propriate cases, harassment. Retaliation for filing a discrimination 
claim is also prohibited, Executive Law § 296(1)(e). The evidentiary 
methodology for proving discrimination differs markedly depending on 
which theory of discrimination is utilized. For a discussion of the types 
of evidence and burdens of proof used in employment discrimination, 
see Comment, infra. 


1. Facial Discrimination Claims 


In this category, plaintiff challenges an explicit practice or policy 
which is facially discriminatory, as where an employer refuses to hire 
women with young children while hiring men with young children, 
Phillips v Martin Marietta Corp., 400 US 542, 91 SCt 496 (1971), or 
where a prison regulation excludes women from serving as prison 
guards in certain facilities, Dothard v Rawlinson, 433 US 321, 97 SCt 
2720 (1977). The employer can defend against a facial discrimination 
claim by demonstrating that the discriminatory practice or policy is a 
bona fide occupational qualification (BFOQ) reasonably necessary to the 
normal operation of that particular business or enterprise, Executive 
Law § 296(1)(d); see 20 USC § 2000e-2(e) (under Title VII, the BFOQ 
defense is limited to cases involving religion, sex or national origin). 
The BFOQ defense is an extremely narrow exception to the general pro- 
hibition against discrimination, New York State Division of Human 
Rights v New York-Pennsylvania Professional Baseball League, 36 
AD2d 364, 320 NYS2d 788 (4th Dept 1971), aff'd, 29 NY2d 921, 329 
NYS2d 99, 279 NE2d 856 (1972); see Dothard v Rawlinson, 433 US 321, 
97 SCt 2720 (1977), but if proved will defeat plaintiffs claim, State Div. 
of Human Rights on Complaint of Johnson v Oneida County Sheriffs 
Dept., 119 AD2d 1006, 500 NYS2d 995 (4th Dept 1986), aff'd, 70 NY2d 
974, 526 NYS2d 426, 521 NE2d 433 (1988); Carey v New York State 
Human Rights Appeal Bd., 61 AD2d 804, 402 NYS2d 207 (2d Dept 
1978), aff'd, 46 NY2d 1068, 416 NYS2d 794, 390 NE2d 301 (1979) (exclu- 
sion of male from position of “correction officer (female)” constituted a 
BFOQ). 
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The NYSHRL and the NYCHRL prohibit discrimination in employ- 
ment on the basis of race, Executive Law § 296 [1] [a]; Administrative 
Code of City of NY § 8-107 [1] [a]). Moreover, under both the NYSHRL 
and NYCHRL, it is unlawful to retaliate against an employee for oppos- 
ing discriminatory practices, see Executive Law § 296 (1) ([el); (7); 
Administrative Code of City of NY § 8-107(7). To establish a prima facie 
case of discrimination on the basis of race under the NYSHRL, a 
plaintiff must demonstrate that (1) the plaintiff is a member of a 
protected class, (2) the plaintiff was qualified to hold the position, (3) 
the plaintiff suffered an adverse employment action, and (4) the adverse 
action occurred under circumstances giving rise to an inference of 
discrimination, D’Agostino v MMC East, LLC, 184 AD3d 719, 125 
NYS3d 751 (2d Dept 2020); Golston-Green v New York, 184 AD3d 24, 
123 NYS3d 656 (2d Dept 2020); Ellison v Chartis Claims, Inc., 178 
AD3d 665, 115 NYS3d 53 (2d Dept 2019); see Stephenson v Hotel 
Employees and Restaurant Employees Union Local 100 of the AFL-CIO, 
6 NY3d 265, 811 NYS2d 633, 844 NE2d 1155 (2006); Forrest v Jewish 
Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004). 


A plaintiff alleging discrimination on any basis in violation of either 
the New York State Human Rights Law or the New York City Human 
Rights Law must establish that (1) he or she is a member of a protected 
class, (2) he or she was qualified to hold the position, (3) he or she suf- 
fered an adverse employment action, and (4) the adverse action oc- 
curred under circumstances giving rise to an inference of discrimina- 
tion, Reichman v New York, 179 AD8d 1115, 117 NYS8d 280 (2d Dept 
2020); see Forrest v Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 
382, 819 NE2d 998 (2004); Furfero v St. John’s University, 94 AD3d 
695, 941 NYS2d 639 (2d Dept 2012). 


Race-based employment decisions arising from affirmative action 
plans are a form of facially discriminatory practices or policies. In Ricci 
v DeStefano, 557 US 557, 129 SCt 2658 (2009), the Supreme Court held 
that, under Title VII, an employer may engage in intentional discrimina- 
tion for the purpose of avoiding or remedying an unintentional disparate 
impact on a protected group only if it has a strong basis in evidence to 
believe that it will be subject to disparate-impact liability if it fails to 
take the race-conscious discriminatory action. This test is not satisfied 
by a concern for a mere statistical disparity, id. The Ricci rule does not 
prohibit an employer from considering, before administering a test or 
hiring practice, how to design the test or practice to provide a fair op- 
portunity for all individuals regardless of their race, id. The Ricci hold- 
ing applies to cases arising under Executive Law § 296, Margerum v 
Buffalo, 24 NY3d 721, 5 NYS3d 336, 28 NE38d 515 (2015). 


Once a plaintiff establishes a prima facie case of intentional 
discrimination arising from an employer’s affirmative action plan, the 
burden shifts to the defendant to prove that it had a strong basis in ev- 


idence to justify its race-conscious action, Margerum v Buffalo, 24 NY3d 
721, 5 NYS3d 336, 28 NE3d 515 (2015). The evidence that an employer 
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may rely on is limited to what the employer knew at the time it made 
its employment decision, U.S. v Brennan, 650 F3d 65 (2d Cir 2011) 
(cited in Margerum v Buffalo, supra). 


2. Disparate Treatment Claims 


Disparate treatment claims are based on less favorable treatment 
due to plaintiff's membership in a protected group. A disparate- 
treatment claim has two elements: an employment practice and a 
discriminatory intent, Ledbetter v Goodyear Tire & Rubber Co., Inc., 
550 US 618, 127 SCt 2162 (2007). Disparate treatment claims require 
proof of intentional discrimination, Mete v New York State Office of 
Mental Retardation and Developmental Disabilities, 21 AD3d 288, 800 
NYS2d 161 (1st Dept 2005); see Abe v New York University, 169 AD3d 
445, 94 NYS3d 17 (1st Dept 2019); Jackson v Buffalo Municipal Housing 
Authority, 81 AD3d 1271, 916 NYS2d 437 (4th Dept 2011); Short v 
Deutsche Bank Securities, Inc., 79 AD3d 508, 913 NYS2d 64 (1st Dept 
2010); Rensselaer County Sheriff's Dept. v New York State Div. of 
Human Rights, 131 AD3d 777, 15 NYS3d 227 (8d Dept 2015), which 
can sometimes be inferred through circumstantial evidence. There are 
three basic methodologies for establishing unlawful disparate treatment. 
The first is employed in cases involving discrimination that can be 
proved by direct evidence. The second is employed where the discrimina- 
tion is demonstrated by circumstantial evidence. The third is employed 
in “mixed motive” cases. The evidentiary framework for making out a 
prima facie case in each category is described below. 


3. Disparate Impact Claims 


A disparate impact case differs significantly from a disparate treat- 
ment case, Raytheon Co. v Hernandez, 540 US 44, 124 SCt 513 (2003). 
In a disparate impact case, there is no need to prove discriminatory 
intent. Rather, the claim is based on a facially neutral employment 
policy that adversely and disproportionately affects members of a 
protected group, and that cannot be justified as a business necessity, 
People v New York City Transit Authority, 59 NY2d 343, 465 NYS2d 
502, 452 NE2d 316 (1983); Sontag v Bronstein, 33 NY2d 197, 351 NYS2d 
389, 306 NE2d 405 (1973); Pacheco v United Medical Associates, P.C., 
305 AD2d 711, 759 NYS2d 556 (8d Dept 2003); see 42 USC § 2000e- 
2(k); Lewis v Chicago, Ill., 560 US 205, 180 SCt 2191 (2010); Raytheon 
Co. v Hernandez, supra. Thus, a policy having a disparate impact on a 
protected group is not forbidden if it is based on a bona fide occupational 
qualification, Sontag v Bronstein, supra. Disparate impact under the 
New York State Human Rights Law is comparable to disparate impact 
under Title VII, People v New York City Transit Authority, supra; 
Sontag v Bronstein, supra. A sample charge, along with a full discus- 
sion of the disparate impact theory, is found at PJI 9:3. 


4, Pattern-or-Practice Discrimination 


Under Title VII, evidence of a pattern-practice discrimination is rel- 
evant and may be admitted in a case involving claims of disparate 
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treatment or disparate impact, Chin v Port Authority of New York & 
New Jersey, 685 F3d 135 (2d Cir 2012). However, pattern-or-practice 
discrimination is not a separate theory of liability available to individ- 
ual, non-class private plaintiffs, id. Such a theory may be invoked only 
in an action by class-action plaintiffs or the government for injunctive 
relief, id. Although admissible in a disparate-treatment or disparate- 
impact case as a method of proof rather than as a discrete claim, evi- 
dence of a pattern or practice of discrimination may not be used by such 
plaintiffs to shift the burden of proof to the employer, id. Nor should a 
court instructing the jury in a Title VII case brought by an individual 
plaintiff charge that a common pattern or practice of discrimination is a 
necessary element of liability, id. 


5. Mixed Motive Cases 


In a mixed motive case, there is evidence of both lawful and unlaw- 
ful motivations. In such cases, plaintiff must establish that a discrimina- 
tory reason was a motivating factor in the adverse employment deci- 
sion, Allen vy Domus Development Corp., 273 AD2d 891, 709 NYS2d 776 
(4th Dept 2000); Michaelis v State, 258 AD2d 693, 685 NYS2d 325 (3d 
Dept 1999); see Sandiford v City of New York Dept. of Educ., 22 NY3d 
914, 977 NYS2d 699, 999 NE2d 1144 (2013). In contrast to “pretext” 
cases, plaintiff in a “mixed motive” case has the burden to show that an 
illegitimate factor played a motivating or substantial role in the 
defendant’s employment decision, Allen v Domus Development Corp., 
supra; see Nelson v HSBC Bank USA, 41 AD3d 445, 837 NYS2d 712 
(2d Dept 2007). If plaintiff presents sufficient evidence to support an 
inference of impermissible discrimination, the burden then shifts to the 
employer to show that the employment decision would have been 
reached in the absence of that impermissible motive, Allen v Domus 
Development Corp., supra. It should be noted that lability under the 
federal Age Discrimination in Employment Act cannot be predicated on 
a claim that the employer had mixed motives, since the particular 
language of the Act, which requires a showing of adverse action “because 
of’ the employee’s age, requires a showing that the adverse action would 
not have occurred “but for” the age factor, Gross v FBL Financial 
Services, Inc., 557 US 167, 129 SCt 2343 (2009); see 29 USC § 623(a)(1). 


To be distinguished from “mixed motive” cases are those in which 
the employer seeks to justify adverse action against an employee on the 
basis of evidence of the employee’s misconduct that could have provided 
a legitimate justification but was not discovered until after the action 
was taken. In cases where such evidence is tendered, the after-acquired 
information may not be used to bar all relief, but may be used to reduce 
damages, McKennon v Nashville Banner Pub. Co., 513 US 352, 115 SCt 
879 (1995). Plaintiffs in such cases are generally entitled to back pay up 
to the date the employer acquired the evidence of misconduct but are 
not entitled to front pay or reinstatement, id. Where an employer seeks 
to rely upon after-acquired evidence of wrongdoing, it must first estab- 
lish that the wrongdoing was of such severity that the employee in fact 
would have been terminated on those grounds alone if the employer had 
known of it at the time of discharge, id. 
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For a sample charge and a more detailed discussion of the burdens 
and methods of proof to be used in a “mixed motive” case, see PJI 9:2. 


6. Harassment Claims 


Although most commonly asserted in cases involving gender-based 
discrimination, discrimination claims based on harassment have been 
recognized in cases involving discrimination on the basis of (1) race, 
Forrest v Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 
NE2d 998 (2004), (2) religion, Imperial Diner, Inc. v State Human 
Rights Appeal Bd., 52 NY2d 72, 4836 NYS2d 231, 417 NE2d 525 (1980); 
see Kaptan v Danchig, 19 AD3d 456, 796 NYS2d 706 (2d Dept 2005) 
(religion and national origin), (3) gender, Thoreson v Penthouse Intern., 
Ltd., 80 NY2d 490, 591 NYS2d 978, 606 NE2d 1369 (1992); Rensselaer 
County Sheriff's Dept. v New York State Div. of Human Rights, 131 
AD3d 777, 15 NYS3d 227 (3d Dept 2015); State University of New York 
at Albany v State Human Rights Appeal Bd., 81 AD2d 688, 488 NYS2d 
643 (3d Dept 1981), aff'd, 55 NY2d 896, 449 NYS2d 29, 4833 NE2d 1277 
(1982); Meritor Sav. Bank, FSB v Vinson, 477 US 57, 106 SCt 2399 
(1986); Edwards v Nicolai, 153 AD38d 440, 60 NYS3d 40 (1st Dept 2017) 
(adverse employment actions motivated by sexual attraction are unlaw- 
ful gender discrimination); Brown v State, 125 AD2d 750, 509 NYS2d 
169 (3d Dept 1986); see Zveiter v Brazilian Nat. Superintendency of 
Merchant Marine, 833 F Supp 1089 (SDNY 1993) (federal standards for 
actionable sexual harassment used to determine claims under New 
York Human Rights Law), (4) sexual orientation, State Div. of Human 
Rights v Dom’s Wholesale and Retail Center, Inc., 18 AD3d 335, 795 
NYS2d 537 (1st Dept 2005); see Brennan v Metropolitan Opera Ass’n, 
Inc., 284 AD2d 66, 729 NYS2d 77 (1st Dept 2001) (claim asserted under 
New York City Administrative Code, § 8-107; court notes that New 
York State Human Rights Law amended in 2003 to prohibit discrimina- 
tion based on sexual orientation), or (5) disability, including the 
mistaken belief that plaintiff suffers from a disability, see Scardace v 
Mid Island Hosp., Inc., 21 AD3d 363, 800 NYS2d 42 (2d Dept 2005). 
Whether or not a plaintiff may aggregate evidence of racial and sexual 
harassment to support a hostile work environment claim where neither 
charge could survive on its own is an open question in the Second 
Circuit, Cruz v Coach Stores, Inc., 202 F3d 560 (2d Cir 2000). 


Discrimination against an employee on the basis of a failed volun- 
tary sexual relationship is not in itself impermissible, since the anti- 
discrimination laws are aimed at discrimination on the basis of gender 
not sexual activities, Mauro v Orville, 259 AD2d 89, 697 NYS2d 704 (3d 
Dept 1999); see DeCintio v Westchester County Medical Center, 807 
F2d 304 (2d Cir 1986). Thus, the discharge by a male employer of a 
female employee because of strained relations existing after the 
employer’s termination of their consensual sexual relationship is not, 
without more, actionable harassment under the New York State Hu- 
man Rights Law, Mauro v Orville, supra. However, the fact that sex- 
related conduct was “voluntary” in the sense that plaintiff was not 
forced to participate against his or her will is not a defense, Overbeck v 
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Alpha Animal Health, 124 AD3d 852, 2 NYS3d 541 (2d Dept 2015). The 
proper inquiry is whether plaintiff indicated by his or her conduct that 
the alleged sexual advances were unwelcome, id. 


Courts have recognized two types of unlawful sexual harassment: 
quid pro quo claims and hostile environment claims, Meritor Sav. Bank, 
FSB v Vinson, 477 US 57, 106 SCt 2399 (1986). The standard for 
establishing liability for sexual harassment pursuant to the New York 
State Human Rights Law is generally the same as under Title VII, 
Vitale v Rosina Food Products Inc., 283 AD2d 141, 727 NYS2d 215 (4th 
Dept 2001); Walsh v Covenant House, 244 AD2d 214, 664 NYS2d 282 
(1st Dept 1997); Espaillat v Breli Originals, Inc., 227 AD2d 266, 642 
NYS2d 875 (1st Dept 1996); see Van Zant v KLM Royal Dutch Airlines, 
80 F3d 708 (2d Cir 1996); Ritter v Medical Arts Center Hospital, 1997 
WL 45349 (SDNY 1997), except with respect to establishing employer 
liability for the acts of an employee (discussed infra). 


Discrimination claims based on sexual harassment may be asserted 
by either men or women, so long as the claimed discrimination is based 
on the plaintiffs gender, Edwards v Nicolai, 153 AD3d 440, 60 NYS3d 
40 (1st Dept 2017); Arcuri v Kirkland, 113 AD3d 912, 978 NYS2d 439 
(8d Dept 2014); Yukoweic v International Business Machines Inc., 228 
AD2d 775, 643 NYS2d 747 (3d Dept 1996), and not on plaintiffs sexual 
activity, liaisons or attractions, Baliva v State Farm Mut. Auto. Ins. 
Co., 286 AD2d 953, 730 NYS2d 655 (4th Dept 2001). Sexual harassment 
also encompasses same sex harassment under both the New York State 
Human Rights Law, Arcuri v Kirkland, supra; State Div. of Human 
Rights v Dom’s Wholesale and Retail Center, Inc., 18 AD3d 335, 795 
NYS2d 537 (1st Dept 2005), and Title VII, Oncale v Sundowner Offshore 
Services, Inc., 523 US 75, 118 SCt 998 (1998). Same sex harassment 
may be established by showing (1) the harasser was homosexual and 
motivated by sexual desire; (2) the harassment was framed in such sex- 
specific and derogatory terms as to make it clear that the harasser was 
motivated by general hostility to the presence of a particular gender in 
the workplace; (3) direct comparative evidence about how the harasser 
treated members of both sexes in a mixed-sex workplace; or (4) the 
harasser engaged in gender-stereotyping, Arcuri v Kirkland, supra; see 
Sanderson-Burgess v New York, 173 AD3d 1233, 102 NYS3d 678 (2d 
Dept 2019) (same-sex harassment under NYCHRL). 


a. Quid Pro Quo Sexual Harassment 


Quid pro quo sexual harassment involves a demand for sexual 
favors in exchange for an employment benefit. To establish a prima 
facie case of quid pro quo harassment under Title VII, plaintiff must 
present evidence that plaintiff was subjected to unwelcome sexual 
conduct and that plaintiffs reaction to that conduct was then used as a 
basis for decisions, either actual or threatened, affecting compensation, 


terms, conditions, or privileges of his or her employment, Bartle v 
Mercado, 235 AD2d 651, 652 NYS2d 139 (3d Dept 1997); Father Belle 
Community Center v New York State Div. of Human Rights on 
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Complaint of King, 221 AD2d 44, 642 NYS2d 739 (4th Dept 1996); Karib- 
ian v Columbia University, 14 F3d 773 (2d Cir 1994). Employment dif- 
ficulties arising out of consensual sexual relationships are not action- 
able as quid pro quo sexual harassment, Bracci v New York State Div. 
of Human Rights, 62 AD3d 1146, 878 NYS2d 830 (8d Dept 2009); Mauro 
v Orville, 259 AD2d 89, 697 NYS2d 704 (8d Dept 1999). However, the 
fact that the parties may have engaged in a consensual relationship 
prior to the alleged unwelcome sexual advances does not preclude 
plaintiffs recovery for sexual harassment, Rietschel v Maimonides 
Medical Center, 83 AD3d 810, 921 NYS2d 290 (2d Dept 2011). 


A quid pro quo sexual harassment claim is made out whether the 
employee rejects the advances and suffers the consequences or submits 
to the advances in order to avoid those consequences, Father Belle 
Community Center v New York State Div. of Human Rights on 
Complaint of King, 221 AD2d 44, 642 NYS2d 739 (4th Dept 1996), al- 
though claims involving only unfulfilled threats should be categorized 
as hostile work environment claims, Burlington Industries, Inc. v 
Ellerth, 524 US 742, 118 SCt 2257 (1998) (Title VII case). There is no 
requirement that the victim suffer actual economic loss, Burlington 
Industries, Inc. v Ellerth, supra (Title VII case); Father Belle Com- 
munity Center v New York State Div. of Human Rights on Complaint of 
King, supra. 


b. Hostile Environment 


For claims filed prior to October 11, 2019, a hostile work environ- 
ment is defined as one where the workplace is permeated with 
discriminatory intimidation, ridicule and insult that is sufficiently se- 
vere or pervasive to alter the conditions of the victim’s employment and 
create an abusive working environment, Forrest v Jewish Guild for the 
Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); Golston- 
Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 2020); Reynolds 
v State, 180 AD3d 1116, 119 NYS3d 266 (3d Dept 2020); Reichman v 
New York, 179 AD3d 1115, 117 NYS3d 280 (2d Dept 2020); Rensselaer 
County Sheriff's Dept. v New York State Div. of Human Rights, 131 
AD3d 777, 15 NYS38d 227 (8d Dept 2015); New York State Dept. of 
Correctional Services v New York State Div. of Human Rights, 53 AD3d 
823, 861 NYS2d 494 (8d Dept 2008); Anagnostakos v New York State 
Div. of Human Rights, 46 AD3d 992, 846 NYS2d 798 (3d Dept 2007); 
Kaptan v Danchig, 19 AD3d 456, 796 NYS2d 706 (2d Dept 2005); Baliva 
v State Farm Mut. Auto. Ins. Co., 286 AD2d 953, 730 NYS2d 655 (4th 
Dept 2001); Vitale v Rosina Food Products Inc., 283 AD2d 141, 727 
NYS2d 215 (4th Dept 2001); Espaillat v Breli Originals, Inc., 227 AD2d 
266, 642 NYS2d 875 (1st Dept 1996); see Murphy v Department of 
Educ. of City of New York, 155 AD3d 637, 64 NYS3d 237, 349 Ed Law 
Rep 766 (2d Dept 2017) (ADEA); Pennsylvania State Police v Suders, 
542 US 129, 124 SCt 2342 (2004); Harris v Forklift Systems, Inc., 510 
US 17, 114 SCt 367 (1993); Meritor Sav. Bank, FSB v Vinson, 477 US 
57, 106 SCt 2399 (1986). However, for claims filed on or after October 
11, 2019, New York State Human Rights Law was amended to provide 
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that harrassment constitutes an unlawful discriminatory practice 
“regardless of whether such harassment would be considered severe or 
pervasive under precedent applied to harassment claims,” Executive 
Law § 296(1)(h). Under the 2019 legislation, for such claims, harass- 
ment constitutes an unlawful discriminatory practice where “it subjects 
an individual to inferior terms, conditions or privileges of employment 
because of the individual’s membership in one or more of [the specified] 
protected categories,” Executive Law § 296(1)(h). Hostile work environ- 
ment claims are not limited to harassment based on gender and may be 
asserted on the basis of harassment aimed at any of the statutorily 
listed protected classes, see Nelson v HSBC Bank USA, 87 AD3d 995, 
929 NYS2d 259 (2d Dept 2011) (hostile work environment claim based 
on alleged racial discrimination). 


As noted above, with respect to claims of a hostile work environ- 
ment under Title VII and the New York State Human Rights Law, the 
controlling inquiry is whether a defendant’s conduct was severe “or” 
pervasive enough to create an abusive working environment or alter the 
conditions of a plaintiffs employment, see Harris v Forklift Systems, 
Inc., 510 US 17, 114 SCt 367 (1993); Forrest v Jewish Guild for the 
Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); Golston- 
Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 2020); Reynolds 
v State, 180 AD3d 1116, 119 NYS3d 266 (8d Dept 2020); Murphy v 
Department of Educ. of City of New York, 155 AD3d 637, 64 NYS3d 
237, 349 Ed Law Rep 766 (2d Dept 2017); Kim v Goldberg, Weprin, 
Finkel, Goldstein, LLP, 120 AD3d 18, 987 NYS2d 338 (1st Dept 2014); 
Chin v New York City Housing Authority, 106 AD3d 448, 965 NYS2d 
42 (1st Dept 2013); West Taghkanic Diner II, Inc. v New York State 
Div. of Human Rights, 105 AD3d 1106, 962 NYS2d 748 (3d Dept 2013); 
Gaffney v New York, 101 AD3d 410, 955 NYS2d 318 (1st Dept 2012); 
Clauberg v State, 95 AD3d 1385, 943 NYS2d 653 (3d Dept 2012); Nelson 
v HSBC Bank USA, 87 AD3d 995, 929 NYS2d 259 (2d Dept 2011); 
Williams v New York City Housing Authority, 61 AD3d 62, 872 NYS2d 
27 (Ist Dept 2009). A small number of appellate decisions suggest that 
a plaintiff must establish that a defendant’s conduct was severe “and” 
pervasive enough to alter the employment conditions, Gonzalez v EVG, 
Inc., 123 AD3d 486, 999 NYS2d 16 (1st Dept 2014); Salemi v Gloria’s 
Tribeca Inc., 115 AD3d 569, 982 NYS2d 458 (1st Dept 2014); Hernandez 
v Kaisman, 103 AD3d 106, 957 NYS2d 53 (1st Dept 2012); see Rensse- 
laer County Sheriffs Dept. v New York State Div. of Human Rights, 
131 AD3d 777, 15 NYS3d 227 (8d Dept 2015). Given the authorities 
cited in those decisions, it would appear that those decisions did not 
intend to change or call into question the controlling inquiry. Notably, 
as discussed later in this section, the proper inquiry on a claim of hostile 
work environment under the New York City Human Rights Law is 
materially different: under the City Human Rights Law the question is 
whether the plaintiff was treated less well than other employees because 
he or she is in a class of persons protected by that law, Ellison v Chartis 
Claims, Inc., 178 AD3d 665, 115 NYS3d 53 (2d Dept 2019); see Golston- 
Green v New York, supra; Suri v Grey Global Group, Inc., 164 AD3d 
108, 83 NYS3d 9 (1st Dept 2018) (dispensing with labels “sexual harass- 
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ment” and “quid pro quo” and instead focusing on “the existence of dif- 
ferential treatment in connection with unwanted gender-based conduct”; 
plaintiff claiming under NYCHRL need only demonstrate by preponder- 
ance of evidence that she has been treated “less well than other employ- 
ees because of her gender,” quoting Williams v New York City Housing 
Authority, supra). Under the City Human Rights Law, the “severe or 
pervasive” standard is not appropriate for the broader and more reme- 
dial NYCHRL, Golston-Green v New York, supra; Suri v Grey Global 
Group, Inc., supra, and is considered only on the issue of damages, see 
this Comment infra, II, C, 1. 


The test for a hostile work environment is both subjective and 
objective: a plaintiff must not only perceive that the conditions of his or 
her employment were altered because of discriminatory conduct, but 
the conduct must also have created an objectively hostile or abusive 
environment—one that a reasonable person would find to be so, Reynolds 
v State, 180 AD3d 1116, 119 NYS3d 266 (8d Dept 2020); San Juan v 
Leach, 278 AD2d 299, 717 NYS2d 334 (2d Dept 2000); see Forrest v 
Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 
(2004); see also Faragher v Boca Raton, 524 US 775, 118 SCt 2275 
(1998); Harris v Forklift Systems, Inc., 510 US 17, 114 SCt 367 (1993). 
The factors to be considered include the frequency and severity of the 
conduct, whether the conduct was threatening or humiliating as op- 
posed to being merely offensive and whether it unreasonably interfered 
with the plaintiffs work performance, Harris v Forklift Systems, Inc., 
supra; Forrest v Jewish Guild for the Blind, supra; Novak v Royal Life 
Ins. Co. Of New York Inc., 284 AD2d 892, 726 NYS2d 784 (3d Dept 
2001) (occasional sarcastic comments about plaintiff's weight and a 
heightened awareness of plaintiffs medical condition insufficient to es- 
tablish hostile work environment based on disability). Facially neutral 
incidents may be included among the totality of the circumstances that 
courts consider in any hostile work environment claim, provided a rea- 
sonable fact-finder could conclude that they were, in fact, based on the 
characteristic that places the plaintiff in a protected class, e.g., gender, 
race, etc., Moll v Telesector Resources Group, Inc., 760 F3d 198 (2d Cir 
2014). 


Although generally isolated remarks or occasional episodes will not 
suffice, Forrest v Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 
382, 819 NE2d 998 (2004) (three racial epithets over nine years insuf- 
ficient); Murphy v Department of Educ. of City of New York, 155 AD3d 
637, 64 NYS3d 237, 349 Ed Law Rep 766 (2d Dept 2017); Kim v 
Goldberg, Weprin, Finkel, Goldstein, LLP, 120 AD3d 18, 987 NYS2d 
338 (1st Dept 2014); Thompson v Lamprecht Transport, 39 AD3d 846, 
834 NYS2d 312 (2d Dept 2007); Kaptan v Danchig, 19 AD3d 456, 796 
NYS2d 706 (2d Dept 2005); Baliva v State Farm Mut. Auto. Ins. Co., 
286 AD2d 953, 730 NYS2d 655 (4th Dept 2001), if the alleged conduct is 
extraordinarily severe, a single incident may create a hostile environ- 
ment, San Juan v Leach, supra. It is not necessary for the plaintiff to 
demonstrate that the conduct was psychologically injurious, Harris v 
Forklift Systems, Inc., supra; McRedmond v Sutton Place Restaurant 
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and Bar, Inc., 95 AD38d 671, 945 NYS2d 35 (1st Dept 2012), although 
the effect on the employee’s psychological well-being is relevant to 
determining whether the employee actually found the environment 
abusive, Forrest v Jewish Guild for the Blind, supra. Nor must plaintiff 
demonstrate that he or she became physically ill or resigned from his or 
her job, McRedmond v Sutton Place Restaurant and Bar, Inc., supra. 


There can be no claim for sexual discrimination based on hostile 
work environment unless the plaintiff was treated differently because of 
his or her gender, Hernandez v Kaisman, 103 AD3d 106, 957 NYS2d 53 
(1st Dept 2012). Nonetheless, the fact that both men and women are ex- 
posed to the same offensive circumstances does not mean that work 
conditions are equally harsh for both sexes, id. The objective hostility of 
the work environment depends on the totality of circumstances and the 
evidence must be considered from the perspective of a reasonable person 
in plaintiffs position as well as the social context in which the particu- 
lar behavior occurs and is experienced by the target, id. 


i. Constructive Discharge 


A claim for constructive discharge caused by a hostile work environ- 
ment is actionable under the New York State Human Rights Law, Mitch- 
ell v TAM Equities, Inc., 27 AD3d 703, 812 NYS2d 611 (2d Dept 2006); 
Kaptan v Danchig, 19 AD3d 456, 796 NYS2d 706 (2d Dept 2005); State 
Div. of Human Rights v Dom’s Wholesale and Retail Center, Inc., 18 
AD3d 335, 795 NYS2d 537 (1st Dept 2005); see Pennsylvania State 
Police v Suders, 542 US 129, 124 SCt 2342 (2004) (Title VII encompas- 
ses claims for constructive discharge, which, for remedial purposes, is 
equivalent to formal discharge); see Murphy v Department of Educ. of 
City of New York, 155 AD3d 637, 64 NYS3d 237, 349 Ed Law Rep 766 
(2d Dept 2017). In order to establish a claim of constructive discharge 
based on a hostile environment created by a supervisor, plaintiff must 
establish that the abusive working environment became so intolerable 
that plaintiffs resignation was a fitting response, i.e., that a reasonable 
person would have felt compelled to resign, Albunio v New York, 67 
AD3d 407, 889 NYS2d 4 (1st Dept 2009), affd, 16 NY3d 472, 922 NYS2d 
244, 947 NE2d 135 (2011); Golston-Green v New York, 184 AD3d 24, 
123 NYS3d 656 (2d Dept 2020); see Sawicka v Catena, 79 AD3d 848, 
912 NYS2d 666 (2d Dept 2010); Thompson v Lamprecht Transport, 39 
AD83d 846, 834 NYS2d 312 (2d Dept 2007); Graham v New York City 
Transit Authority, 242 AD2d 722, 664 NYS2d 928 (2d Dept 1997). The 
standard for establishing a claim of constructive discharge that is based 
on an alleged hostile work environment is higher than the standard for 
establishing a hostile work environment claim, Gaffney v New York, 
101 AD3d 410, 955 NYS2d 318 (1st Dept 2012). 


c. Employer’s Liability for Harassment by Employees 


For a discussion of an employer’s liability for harassment carried 
out by an employee see PJI 9:5 Comment. 


i. Employer’s Defenses 
An affirmative defense to hostile environment claims is available to 
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employers under Title VII upon a showing that (1) the employer 
exercised reasonable care to prevent and correct promptly any harass- 
ing behavior and (2) the victimized employee unreasonably failed to 
take advantage of any preventive or corrective opportunities provided 
by the employer or to avoid harm otherwise, Burlington Industries, Inc. 
v Ellerth, 524 US 742, 118 SCt 2257 (1998); Faragher v Boca Raton, 
524 US 775, 118 SCt 2275 (1998); see Pennsylvania State Police v 
Suders, 542 US 129, 124 SCt 2342 (2004). The employer has the burden 
to plead and establish both elements of this defense, Vitale v Rosina 
Food Products Inc., 283 AD2d 141, 727 NYS2d 215 (4th Dept 2001). 
Whether this defense is available under the New York State Human 
Rights Law has not been definitively decided. Several intermediate ap- 
pellate courts have assumed its applicability under Executive Law § 
296, Barnum v New York City Transit Authority, 62 AD3d 736, 878 
NYS2d 454 (2d Dept 2009) (abrogated on other grounds by, Nelson v 
HSBC Bank USA, 87 AD3d 995, 929 NYS2d 259 (2d Dept 2011)); Winkler 
v New York State Div. of Human Rights, 59 AD3d 1055, 872 NYS2d 
797 (4th Dept 2009); Dunn v Astoria Federal Sav. and Loan Ass’n, 51 
AD3d 474, 856 NYS2d 114 (1st Dept 2008); but see Vitale v Rosina 
Food Products Inc., supra (noting that issue remains undecided). The 
Court of Appeals explicitly left open the question in Forrest v Jewish 
Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004). 
To the extent that the defense may be applicable under the New York 
State Human Rights Law, it would not apply where the harasser is suf- 
ficiently elevated within the corporate hierarchy to be viewed as a 
corporate proxy, Randall v Tod-Nik Audiology, Inc., 270 AD2d 38, 704 
NYS2d 228 (1st Dept 2000). 


For claims filed on or after October 11, 2019, the New York State 
Human Rights Law was amended to provide: “The fact that such indi- 
vidual did not make a complaint about the harassment to such 
employer, licensing agency, employment agency or labor organization 
shall not be determinative of whether such employer, licensing agency, 
employment agency or labor organization shall be liable,” Executive 
Law § 296(1)(h). The 2019 legislation also provides that, for such claims, 
it is an affirmative defense to a claim of harassment that the harassing 
conduct does not rise above the level of what a reasonable “victim” of 
discrimination with the same protected characteristic or characteristics 


would consider petty slights or trivial inconveniences, Executive Law 
§ 296(1)(h). 


In Zakrzewska v New School, 14 NY3d 469, 902 NYS2d 838, 928 
NE2d 1035 (2010), the Court of Appeals held that the Faragher-Ellerth 
defense may not be asserted in a case arising under the New York City 
Human Rights Law, see New York City Administrative Code § 
8-107(13)(b). For a discussion of the New York City Human Rights Law 
and the issues on which it differs with the New York State Human 
Rights Law, see infra. 


7. Retaliation Claims 
The New York State and New York City Human Rights Laws pro- 
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hibit employers from retaliating against employees or job applicants for 
opposing practices prohibited by the statute or for filing a complaint, 
testifying, assisting or participating in a discrimination proceeding, Ex- 
ecutive Law § 296(1)(e); New York City Administrative Code § 8-107(7). 
Title VII also has an anti-retaliation provision containing two clauses: 
(1) the “opposition clause,” which makes it unlawful for an employer to 
discriminate against an employee because the employee has opposed 
any practice made an unlawful employment practice “by this subchap- 
ter,” and (2) the “participation clause,” which makes it unlawful for an 
employer to discriminate against an employee because the employee 
“has made a charge, testified, or participated in an investigation, 
proceeding, or hearing under this subchapter,” 42 USC § 2000e-3(a); 
see Crawford v Metropolitan Government of Nashville and Davidson 
County, Tenn., 555 US 271, 129 SCt 846 (2009). In Crawford, the 
Supreme Court defined the term “oppose” according to its ordinary 
meaning of “resist or antagonize” or “contend against” or “confront” or 
“withstand,” and held that an employee may be protected under the op- 
position clause when the employee provides information about the 
employer’s discriminatory conduct in response to questions about the 
employer’s actions in an internal investigation. Title VII’s anti- 
retaliation provisions are broad enough to encompass discriminatory ac- 
tions based on the filing of an age discrimination complaint under the 
Age Discrimination in Employment Act (ADEA), 29 USC § 633a(a); see 
Gomez-Perez v Potter, 553 US 474, 128 SCt 1931 (2008). The anti- 
retaliation provision in Title VII is not limited to discriminatory actions 
that affect the terms and conditions of employment, and includes caus- 
ing harm to the employee outside the workplace or other actions that 
are harmful to the point that they could dissuade a reasonable worker 
from making or supporting a discrimination charge, Burlington 
Northern and Santa Fe Ry. Co. v White, 548 US 538, 126 SCt 2405 (2006). 


The standards used for retaliation claims asserted under Title VII 
are generally used for claims arising under the New York State Human 
Rights Law, Vandewater v Canandaigua Nat. Bank, 70 AD3d 1434, 893 
NYS2d 916 (4th Dept 2010). Under those standards, a prima facie claim 
of retaliation requires evidence of a subjective retaliatory motive for the 
adverse employment decision, Pace University v New York City Com’n 
on Human Rights, 85 NY2d 125, 623 NYS2d 765, 647 NE2d 1273 (1995); 
Board of Educ. of New Paltz Central School Dist. v Donaldson, 41 AD3d 
1138, 839 NYS2d 558 (3d Dept 2007); Pace v Ogden Services Corp., 257 
AD2d 101, 692 NYS2d 220 (8d Dept 1999); Engstrom v Kinney System, 
Inc., 241 AD2d 420, 661 NYS2d 610 (1st Dept 1997); see Milonas v 
Rosa, 217 AD2d 825, 629 NYS2d 535 (3d Dept 1995). To make out a 
prima facie case of retaliation, plaintiff must show (1) participation in 
protected activity, (2) the defendant’s knowledge of the participation, (3) 
an adverse employment action against the plaintiff and (4) a causal con- 
nection between the protected activity and the adverse employment ac- 
tion, Forrest v Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 
819 NE2d 998 (2004); Ellison v Chartis Claims, Inc., 178 AD3d 665, 115 
NYS3d 53 (2d Dept 2019); Harrington v City of New York, 157 AD38d 
582, 70 NYS3d 177 (1st Dept 2018); Calhoun v Herkimer, 114 AD3d 
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1304, 980 NYS2d 664 (4th Dept 2014); Adeniran v State, 106 AD3d 844, 
965 NYS2d 163 (2d Dept 2013); New York State Dept. of Correctional 
Services v New York State Div. of Human Rights, 53 AD3d 823, 861 
NYS2d 494 (3d Dept 2008); Board of Educ. of New Paltz Central School 
Dist. v Donaldson, supra; Singh v State Office of Real Property Services, 
40 AD8d 1354, 837 NYS2d 378 (3d Dept 2007); Cesar v Highland Care 
Center, Inc., 37 AD3d 393, 829 NYS2d 236 (2d Dept 2007); Mitchell v 
TAM Equities, Inc., 27 AD3d 703, 812 NYS2d 611 (2d Dept 2006); see 
Albunio v New York, 67 AD3d 407, 889 NYS2d 4 (1st Dept 2009), affd, 
16 NY3d 472, 922 NYS2d 244, 947 NE2d 135 (2011). For the purposes 
of a prima facie case, plaintiff may rely on general corporate knowledge 
of his or her protected activity to establish the knowledge prong, Zann 
Kwan v Andalex Group LLC, 737 F3d 834 (2d Cir 2013). 


Under the New York City Human Rights Law, the retaliation 
complained of need not result in “an ultimate action” or “a materially 
adverse change,” but instead “must be reasonably likely to deter a 
person from engaging in protected activity,” New York City Administra- 
tive Code § 8-107(7); Brightman v Prison Health Service, Inc., 108 AD3d 
739, 970 NYS2d 789 (2d Dept 2013); see Fletcher v Dakota, Inc., 99 
AD3d 438, 948 NYS2d 263 (1st Dept 2012); see also Chin v New York 
City Housing Authority, 106 AD3d 448, 965 NYS2d 42 (1st Dept 2013) 
(being yelled at, subjected to occasional offensive remarks, being 
required to perform what she regarded as undesirable tasks, being 
denied family and medical leave, being overworked and being subjected 
to excessive scrutiny, all over a six-year period, insufficient to constitute 
adverse employment action under NYSHRL or “disadvantage” under 
NYCHRL). In assessing retaliation claims under the New York City 
Human Rights Law that involve neither ultimate actions nor materially 
adverse changes in terms and conditions of employment, it is important 
that the assessment be made with a keen sense of workplace realities, 
of the fact that the chilling effect of particular conduct is context- 
dependent, and that a jury is generally best suited to evaluate the 
impact of retaliatory conduct in light of those realities, Brightman v 
Prison Health Service, Inc., supra; Williams v New York City Housing 
Authority, 61 AD3d 62, 872 NYS2d 27 (1st Dept 2009). 


To make out an unlawful retaliation claim under the New York 
City Human Rights Law, a plaintiff must show that (1) he or she 
engaged in a protected activity as that term is defined under the 
NYCHRL, (2) his or her employer was aware that he or she participated 
in such activity, (3) his or her employer engaged in conduct which was 
reasonably likely to deter a person from engaging in that protected 
activity, and (4) there is a causal connection between the protected 
activity and the alleged retaliatory conduct, Reichman v New York, 179 
AD3d 1115, 117 NYS3d 280 (2d Dept 2020); Harrington v City of New 
York, 157 AD3d 582, 70 NYS3d 177 (1st Dept 2018); Brightman v Prison 
Health Service, Inc., 108 AD3d 739, 970 NYS2d 789 (2d Dept 2013). In 
the context of a case of unlawful retaliation, an adverse employment ac- 
tion is one that might have dissuaded a reasonable worker from making 
or supporting a charge of discrimination, Reichman v New York, supra. 
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The antiretaliation provision protects an individual not from all retalia- 
tion, but from retaliation that produces an injury or harm, id. 


While New York City Administrative Code §§ 8-107 (1) and (7) pro- 
hibit retaliation in the “employment” context, the First Department has 
held that a former employee stated a cause of action for retaliation 
against her former employer under the New York City Human Rights 
Law, Schmitt v Artforum International Magazine, Inc., 178 AD3d 578, 
115 NYS3d 291 (1st Dept 2019). A principal of the company allegedly 
continued to sexually harass plaintiff for many years after she left the 
company, and when she reported the conduct to the company and 
consulted an attorney, the company purportedly took action against her 
by excluding her from professionally important events and disparaging 
her to her former colleagues, id. In denying the defendant’s motion to 
dismiss, the court held that there was a basis for “expanding the bound- 
aries of the employment context that is central to discrimination and 
retaliation claims in section 8-107(7) to the extent necessary to provide 
redress when there exists some nexus between the retaliatory harm al- 
leged and a relationship characterized in some manner as one of employ- 
ment, past or present,” id. The court emphasized, however, that there 
must be a reasonable connection between the retaliatory harm and the 
employment relationship, id. 


In an action brought under Title VII, a plaintiff complaining of 
unlawful retaliation must show that the adverse action in question 
would not have occurred but for the defendant’s desire to retaliate, 
University of Texas Southwestern Medical Center v Nassar, 133 SCt 
2517 (2013); see Zann Kwan v Andalex Group LLC, 737 F3d 834 (2d Cir 
2013) (Nassar but-for standard does not alter plaintiffs ability to dem- 
onstrate causation at prima facie stage indirectly through temporal 
proximity, i.e., protected activity was closely followed in time by adverse 
employment action). But-for causation does not require proof that retali- 
ation was the only cause of the employer’s action, but only that the 
adverse action would not have occurred in the absence of the retaliatory 
motive, Zann Kwan v Andalex Group LLC, supra (plaintiff may satisfy 
but-for standard by demonstrating weakness, implausibilities, inconsis- 
tencies, or contradictions in employer’s proffered non-retaliatory 
reasons). However, under the New York State Human Rights Law, the 
causal requirement is not met simply because the incidents of which 
plaintiff complains occurred after grievances were filed, Forrest v Jewish 
Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); 
Koester v New York Blood Center, 55 AD3d 447, 866 NYS2d 87 (1st 
Dept 2008); Ponterio v Kaye, 25 AD3d 865, 808 NYS2d 439 (3d Dept 
2006), see Graham v New York State Office of Mental Health, 154 AD3d 
1214, 64 NYS3d 334 (8d Dept 2017), unless the temporal connection is 
close or there are other connecting factors, Abram v New York State 
Div. of Human Rights, 71 AD3d 1471, 896 NYS2d 764 (4th Dept 2010); 
see Kim v Goldberg, Weprin, Finkel, Goldstein, LLP, 120 AD3d 18, 987 
NYS2d 338 (1st Dept 2014) (plaintiffs termination two months after 
complaint of treatment in workplace may establish necessary causal 
nexus between protected activity and her discharge). Further, the fact 
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that the alleged retaliation may have commenced a substantial period 
of time after the protected activity occurred is not alone sufficient to 
defeat a claim of unlawful retaliation, Harrington v City of New York, 
157 AD3d 582, 70 NYS3d 177 (1st Dept 2018); Fletcher v Dakota, Inc., 
99 AD3d 43, 948 NYS2d 263 (1st Dept 2012). Under federal civil rights 
statutes and the State Human Rights Law, the element of a causal con- 
nection may be established either indirectly by showing that the 
protected activity was followed closely by retaliatory treatment or 
directly through evidence of retaliatory animus directed against a 
plaintiff by the defendant, Calhoun v Herkimer, 114 AD3d 1304, 980 
NYS2d 664 (4th Dept 2014). 


Regardless of whether the claim is brought under federal, State or 
City law, once a prima facie case is made, the burden shifts to the 
employer to articulate a legitimate nondiscriminatory reason, Ellison v 
Chartis Claims, Inc., 178 AD3d 665, 115 NYS3d 53 (2d Dept 2019); 
Graham v New York State Office of Mental Health, 154 AD3d 1214, 64 
NYS3d 334 (3d Dept 2017); Brightman v Prison Health Service, Inc., 
108 AD3d 739, 970 NYS2d 789 (2d Dept 2013); Adeniran v State, 106 
AD83d 844, 965 NYS2d 163 (2d Dept 2013); Lambert v Macy’s East, Inc., 
84 AD3d 744, 922 NYS2d 210 (2d Dept 2011); Bendeck v NYU Hospitals 
Center, 77 AD3d 552, 909 NYS2d 439 (1st Dept 2010); Pace v Ogden 
Services Corp., 257 AD2d 101, 692 NYS2d 220 (3d Dept 1999); Johnson 
v Palma, 931 F2d 203 (2d Cir 1991); see Maloff v City Commission on 
Human Rights, 46 NY2d 908, 414 NYS2d 901, 387 NE2d 1217 (1979). If 
defendant meets this burden, plaintiff must then show that the reasons 
advanced were pretextual, Ellison v Chartis Claims, Inc., supra; 
Graham v New York State Off. of Mental Health, supra; Brightman v 
Prison Health Service, Inc., supra; Adeniran v State, supra; Delrio v 
New York, 91 AD3d 900, 938 NYS2d 149 (2d Dept 2012) (retaliation in 
violation of N.Y.C. Admin. Code § 8-107); Pace v Ogden Services Corp., 
supra; Gallagher v Delaney, 139 F3d 338 (2d Cir 1998); Johnson v 
Palma, supra, or that regardless of any legitimate motivations the 
defendant may have had, it was motivated at least in part by an 
impermissible retaliatory motive, Ellison v Chartis Claims, Inc., supra; 
Calhoun v Herkimer, 114 AD3d 1304, 980 NYS2d 664 (4th Dept 2014). 
Evidence that plaintiffs reassignment violated the employer’s internal 
procedures and known past practices, coupled with a strong temporal 
correlation between the protected activity and the alleged retaliatory 
actions, sufficed to raise a question of fact as to whether the employer’s 
claimed business motives were pretextual, Delrio v New York, supra. 
There is no requirement that the retaliatory conduct occur against a 
current employee, Robinson v Shell Oil Co., 519 US 337, 117 SCt 843 
(1997); Electchester Housing Project, Inc. v Rosa, 225 AD2d 772, 639 
NYS2d 848 (2d Dept 1996); Landwehr v Grey Advertising Inc., 211 
AD2d 583, 622 NYS2d 17 (1st Dept 1995) (retaliation claim can be 
maintained by former employee who alleged that retaliatory conduct oc- 
curred after discharge); see New York State Energy Research and 
Development Authority v New York State Div. of Human Rights, 50 
AD3d 13861, 857 NYS2d 269 (3d Dept 2008) (respondent never was hired; 
retaliation consisted of actions taken by existing employer at the behest 
of the prospective employer). 
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An employee’s encouraging a co-employee to bring a sexual harass- 
ment claim and making statements concerning the alleged sexual 
harassment constitute “opposition” to practices forbidden by the Human 
Rights Law and are protected against retaliatory employment decisions, 
Sorrentino v Bohbot Entertainment and Media, Inc., 265 AD2d 245, 697 
NYS2d 263 (1st Dept 1999). To assert a claim for retaliatory discharge, 
an employee fired for refusing to participate in the employer’s investiga- 
tion of discrimination must show the employer pressured the employee 
to give false statements or to provide evidence that the employee did 
not possess, Nieves v Admiral Cooling & Heating, LLC, 17 AD3d 331, 
792 NYS2d 584 (2d Dept 2005). Filing a grievance complaining of 
conduct other than unlawful discrimination is not a protected activity 
covered by the protections against retaliation under Executive Law 
§ 296, Pezhman v New York, 47 AD3d 493, 851 NYS2d 14 (1st Dept 
2008), nor is filing a worker’s compensation complaint a protected activ- 
ity under the New York City Human Rights Law, Brook v Overseas 
Media, Inc., 69 AD3d 444, 893 NYS2d 37 (1st Dept 2010). A request by 
an employee for reasonable accommodation of her disability is not a 
protected activity under either Executive Law § 296 or the New York 
City Human Rights Law, Witchard v Montefiore Medical Center, 103 
AD3d 596, 960 NYS2d 402 (1st Dept 2013); McKenzie v Meridian 
Capital Group, LLC, 35 AD38d 676, 829 NYS2d 129 (2d Dept 2006), but 
making a complaint about the employer’s failure to implement the par- 
ties’ agreement regarding accommodations for the employee’s disability 
is, Serdans v New York and Presbyterian Hosp., 112 AD3d 449, 977 
NYS2d 196 (1st Dept 2013). 


A retaliation claim is not negated merely because the underlying 
claim of discrimination was unsuccessful, Modiano v Elliman, 262 AD2d 
223, 693 NYS2d 24 (1st Dept 1999); Electchester Housing Project, Inc. v 
Rosa, 225 AD2d 772, 639 NYS2d 848 (2d Dept 1996); see Delrio v New 
York, 91 AD3d 900, 938 NYS2d 149 (2d Dept 2012) (retaliation in viola- 
tion of N.Y.C. Admin. Code § 8-107); but see Arcuri v Kirkland, 113 
AD3d 912, 978 NYS2d 4389 (3d Dept 2014) (Executive Law § 298 proceed- 
ing; because substantial evidence of gender-based discrimination claim 
was lacking, Commissioner’s finding of retaliation based upon com- 
plaints of such discrimination “necessarily fails”); Dodd v Middletown 
Lodge (Elks Club) No. 1097, 264 AD2d 706, 695 NYS2d 115 (2d Dept 
1999) (summary judgment dismissing retaliation claim where plaintiffs 
discrimination complaint was not legally cognizable because employer 
not covered by New York State Human Rights Law). 


State and federal prohibitions against retaliation do not confer 
absolute immunity from defamation actions arising out of the making of 
false and defamatory charges by complainants, Herlihy v Metropolitan 
Museum of Art, 214 AD2d 250, 633 NYS2d 106 (1st Dept 1995). Thus, a 
counterclaim for defamation will rarely constitute retaliation, Klein v 
Town & Country Fine Jewelry Group, Inc., 283 AD2d 368, 725 NYS2d 
42 (1st Dept 2001). 


8. Religious Discrimination Claims 


Executive Law § 296(10) makes it unlawful “for any employer to 
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prohibit, prevent or disqualify any person from, or otherwise to discrim- 
inate against any person in, obtaining or holding employment, because 
of his observance of any particular day or days * * * as a sabbath * * * 
in accordance with the requirements of his religion or the wearing of 
any attire, clothing, or facial hair in accordance with the requirements 
of his or her religion.” The statute requires that employers take all rea- 
sonable steps, short of those involving “undue economic hard- 
ship,’Executive Law § 296(10)(c), and short of those that are prohibited 
by nondiscriminatory provisions of a collective bargaining agreement, 
Schweizer Aircraft Corp. v State Division of Human Rights, 48 NY2d 
294, 422 NYS2d 656, 397 NE2d 1323 (1979). The statute is designed to 
ensure “that no citizen will be required to choose between piety and 
gainful employment, unless the pragmatic realities of the workplace 
make accommodation impossible,’"New York City Transit Authority v 
State, Executive Dept., Div. of Human Rights, 89 NY2d 79, 651 NYS2d 
375, 674 NE2d 305 (1996). 


Executive Law § 296(10) requires an employer to make good faith 
reasonable efforts to accommodate an employee’s religious observance, 
New York City Transit Authority v State, Executive Dept., Div. of 
Human Rights, 89 NY2d 79, 651 NYS2d 375, 674 NE2d 305 (1996); 
Schweizer Aircraft Corp. v State Division of Human Rights, 48 NY2d 
294, 422 NYS2d 656, 397 NE2d 1323 (1979). This standard does not 
require proof that an accommodation was actually found, but rather 
that a genuine search for reasonable alternatives was undertaken, New 
York City Transit Authority v State, Executive Dept., Div. of Human 
Rights, supra. 


Civil Rights Law § 79-1, which forbids discrimination against 
individuals who refuse to perform or assist in the performance of an 
abortion on religious or conscientious grounds, does not give rise to a 
private right of action, Cenzon-Decarlo v Mount Sinai Hosp., 101 AD3d 
924, 957 NYS2d 256 (2d Dept 2012). 


9. Claims of Discrimination Based on Military Status 


A claimant’s burden of demonstrating a prima facie case of 
discrimination based on military status may be satisfied by a showing 
that the claimant was terminated for lateness on days he or she was 
serving in the military reserve and that the employer remarked that he 
or she was tired of dealing with issues relating to the employee’s 
military duties, Kaplan v New York State Div. of Human Rights, 95 
AD3d 1120, 944 NYS2d 616 (2d Dept 2012). However, in those circum- 
stances, the prima facie case may be rebutted by evidence that the 
employer had not been given advance notice of the employee’s need to 
be absent for military duties, that the employee had also been late for 
work for reasons unrelated to military service, that the employer had 
accommodated the employee for military absences of which it had notice 
and that the employer had hired claimant with full knowledge of his or 
her military status, id. 
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“Familial status,” which is a protected category under Exec L 296, 
is defined as (a) any person who is pregnant or has a child or is in the 
process of securing legal custody of any individual who has not attained 
the age of eighteen years, or (b) one or more individuals (who have not 
attained the age of eighteen years) who are domiciled with (1) a parent 
or another person having legal custody of such individual or individu- 
als, or (2) the designee of such parent, Exec Law § 292(26). According to 
“Guidance” issued by the State Division of Human Rights, familial 
status discrimination occurs when employment decisions are based, 
among other reasons, on (a) an individual’s having children at home, (b) 
an individual’s having “too many” children, (c) the belief that someone 
with children will not be a reliable employee, (d) the individual’s status 
as a single parent, (e) an individual’s pregnancy, (f) an individual’s 
status as a parent regardless of living arrangements and (g) a male’s 
status as primary caretaker for children, (h) a belief that mothers should 
stay home with their children, (i) an individual’s responsibility for a 
grandchild, (j) an individual’s status as foster parent, (k) any other 
“stereotyped belief” or opinion about parents or guardians of children, 
see Guidance on Familial Status Discrimination for Employers in New 
York State, http://dhr.ny.gov/sites/default/files/pdf/guidance-familial-sta 
tus-employers.pdf. According to the Division, NYSHRL does not require 
employers to offer reasonable accommodations to employees because of 
their caregiving responsibilities, but it does require employers to provide 
certain benefits like flexible scheduling if they extend such benefits to 
other employees, id. 


11. Claims of Discrimination Based on Prior Criminal Conviction 


Article 23-A of the Correction Law prohibits public and private 
employers from discriminating against individuals previously convicted 
of one or more criminal offenses unless, after consideration of certain 
enumerated statutory factors, the employer determines that there is a 
direct relationship between the offenses and the duties or responsibili- 
ties inherent in the job or that the employment poses an unreasonable 
risk to the public, Correction Law §§ 752, 753. Article 23 is a remedial 
statute enacted to eliminate the effect of bias against ex-offenders 
preventing them from obtaining employment while protecting society’s 
interest in performances by reliable and trustworthy persons, Bonacorsa 
v Van Lindt, 71 NY2d 605, 528 NYS2d 519, 523 NE2d 806 (1988); Belgrave 
v New York, 137 AD3d 439, 27 NYS38d 2 (1st Dept 2016). The statutory 
protection is not available where the employee’s conviction was vacated 
on appeal and the second trial ended with a deadlocked jury, Schwarz v 
Consolidated Edison, Inc., 147 AD3d 447, 47 NYS3d 9 (1st Dept 2017). 
In those circumstances, the employee could not be considered “previ- 
ously convicted” of the charges. 


“Employment” is defined in the statute as “any occupation, vocation 
or employment, or any form of vocational or educational training,” Cor- 
rection Law § 750(5). However, for purposes of Article 23, “employment” 
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does not include “membership in any law enforcement agency,” id. The 
terms “membership” and “employment” have been used interchange- 
ably, Little v Westchester, 36 AD3d 616, 827 NYS2d 288 (2d Dept 2007); 
see Belgrave v New York, 137 AD3d 439, 27 NYS3d 2 (1st Dept 2016). 
Moreover, the statutory exemption for law enforcement agencies applies 
to employment in civilian positions with such agencies, Belgrave v New 
York, supra. 


The protections against discrimination provided by the New York 
State Human Rights Law prohibit discrimination against individuals 
previously arrested or convicted of crimes only to the extent that such a 
denial violates Article 23-A of the Correction Law, see Exec Law 
§ 296(15); Belgrave v New York, 187 AD3d 439, 27 NYS3d 2 (1st Dept 
2016). Since Article 23-A’s prohibition applies only to employers (public 
and private), the anti-discrimination rule set forth in Executive 
§ 296(15) is also limited to employers, Griffin v Sirva, Inc., 29 NY3d 
174, 54 NYS3d 360, 76 NE38d 1063 (2017). For this purpose, the term 
“employer” has the same meaning as it does in New York’s common 
law, Griffin v Sirva, Inc, supra. In State Div. of Human Rights on 
Complaint of Emrich v GTE Corp., 109 AD2d 1082, 487 NYS2d 234 (4th 
Dept 1985), the court identified four factors relevant to determining 
whether a person or entity is an employer: (1) the ability to select and 
engage the employee; (2) the payment of salary or wages; (3) the power 
to dismiss; and (4) the power to control the employee’s conduct. The “re- 
ally essential element” of the analysis is whether the person or entity to 
be held liable had the right to control the employee’s performance of the 
work, id. The Court of Appeals endorsed this test in Griffin v Sirva, Inc, 
supra. NYCHRL also prohibits denials of employment to the extent they 
violate Article 23-A of the Correction Law, NYC Admin Code § 8- 
107(10)-(11), but the statute contains additional protections for certain 
job applicants, NYC Admin Code § 8-107(11-a). For a discussion of these 
protections, see Comment, II. New York City Human Rights Law, C. 
Theories of Actionable Discrimination, 7. Arrest and Conviction Re- 
cords, infra. 


Executive Law § 296(6) imposes liability on those who aid and abet 
discriminatory conduct. In light of this provision, liability for unlawfully 
discriminating based on a previous conviction may be imposed for an 
act of aiding and abetting that was committed against a New York resi- 
dent outside the state, provided that the conduct had an impact in New 
York, Griffin v Sirva, Inc., 29 NY3d 174, 54 NYS3d 360, 76 NE3d 1063 
(2017). Thus, in Griffin v Sirva, Inc., supra, the Court of Appeals held 
that liability could be imposed under Executive Law § 296(6) and (15) 
upon an out-of-state nationwide moving company that requires its agent 
in New York, a local moving business, to discriminate on the basis of its 
employees’ prior criminal convictions. 


E. Remedies 


Executive Law § 297(9) authorizes a court to award “damages and 
such other remedies as may be appropriate.” The remedial nature of the 
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statute evinces a legislative intent to compensate fully victims of 
employment discrimination, Aurecchione v New York State Div. of 
Human Rights, 98 NY2d 21, 744 NYS2d 349, 771 NE2d 231 (2002). 
Unlawful discriminatory conduct may also be redressed by administra- 


tive action pursuant to the procedures set out in Executive Law § 
297(4)(c)(iil). 


Where a claimant seeks both legal and equitable relief, with respect 
to the same wrong, there is no right to a jury trial, Bockino v Metropol- 
itan Transp. Authority, 224 AD2d 471, 638 NYS2d 137 (2d Dept 1996); 
Kaplan v Long Island University, 116 AD2d 508, 497 NYS2d 378 (1st 
Dept 1986). Where, however, a claimant seeks money damages, he or 
she does not lose the right to a jury trial by adding language seeking 
“such other and further relief as to this court seems just and proper,” 
Murphy v American Home Products Corp., 136 AD2d 229, 527 NYS2d 1 
(1st Dept 1988). Moreover, the legal character of the relief sought is not 
altered by denominating the damages as “front end pay,” id. 


1. Administrative Remedies 


The Human Rights Commissioner has broad powers to grant relief 
reasonably related to the discriminatory conduct, Freudenthal v Nassau, 
99 NY2d 285, 755 NYS2d 56, 784 NE2d 1165 (2003). Since the Commis- 
sioner has greater discretion in effecting an appropriate remedy than is 
afforded under strict common law principles, the administrative forum 
offers a complainant remedies not available from a court, id. Executive 
Law § 297(4)(c) authorizes the Commissioner of Human Rights to, 
among other things, award damages, to require the respondent to cease 
and desist from violating the law, to issue orders requiring hiring, rein- 
statement, upgrading, restoration to membership in a labor union and 
admission to training programs, Consolidated Edison Co. of New York, 
Inc. v New York State Div. of Human Rights on Complaint of Easton, 
77 NY2d 411, 568 NYS2d 569, 570 NE2d 217 (1991). However, the 
Commissioner may not order “reinstatement” to a job not formerly pos- 
sessed, nor order a claimant placed in a better position than claimant 
enjoyed before the discrimination occurred, Westchester v New York 
State Div. of Human Rights, 199 AD2d 390, 605 NYS2d 316 (2d Dept 
1993); see Carro v New York, 214 AD2d 450, 625 NYS2d 516 (1st Dept 
1995) (plaintiff who had only a hope of appointment as a result of pass- 
ing civil service examination not entitled to award of back pay or other 
retroactive benefits in absence of evidence of a continuing pattern of 
discriminatory conduct); see also Mittl v New York State Div. of Human 
Rights, 307 AD2d 881, 764 NYS2d 39 (1st Dept 2003) (back pay award 
should be limited to period from date of discharge to date that position 
was eliminated). However, retroactive seniority is an appropriate rem- 
edy where long standing, systematic discriminatory practices thwart 
plaintiffs’ opportunities for advancement, Beame v DeLeon, 87 NY2d 
289, 639 NYS2d 272, 662 NE2d 752 (1995). 


In reviewing administrative awards, the appellate division must 
determine whether the relief was reasonably related to the wrongdoing, 
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whether the award was supported by evidence before the Commissioner, 
and how it compared with other awards for similar injuries, New York 
City Transit Authority v State Div. of Human Rights, 78 NY2d 207, 573 
NYS2d 49, 577 NE2d 40 (1991); Eastport Associates, Inc. v New York 
State Div. of Human Rights, 71 AD3d 890, 897 NYS2d 177 (2d Dept 
2010); Anagnostakos v New York State Div. of Human Rights, 46 AD3d 
992, 846 NYS2d 798 (3d Dept 2007). 


2. Compensation for Monetary Loss 


An award of monetary compensation or some other form of remedy 
is essential to the entry of judgment in favor of a plaintiff who 
establishes a cause of action under the New York State Human Rights 
Law, Mizrahi v Taic, 266 AD2d 59, 698 NYS2d 635 (1st Dept 1999) 
(plaintiff who established hostile environment but was not awarded 
damages not entitled to judgment in her favor). A court may award 
back pay in order to make a person whole and redress the economic 
injury that has resulted from unlawful employment discrimination, 
New York State Office of Mental Health v New York State Div. of 
Human Rights, 53 AD3d 887, 861 NYS2d 223 (8d Dept 2008). However, 
where losses in salary are attributable to disability and not the result of 
discrimination, back pay should not be awarded, id. 


In discharge cases, damages for lost earnings are calculated by the 
difference between what the claimant would have earned had the claim- 
ant remained employed by the defendant and what the claimant actu- 
ally earned, Gleason v Callanan Industries Inc., 203 AD2d 750, 610 
NYS2d 671 (3d Dept 1994); see New York State Tug Hill Com’n v New 
York State Div. of Human Rights, 52 AD3d 1169, 860 NYS2d 698 (4th 
Dept 2008) (employer not entitled to offsets or deductions from back pay 
award based upon pension benefits received by complainant after 
termination); Bell v New York State Div. of Human Rights, 36 AD3d 
1129, 827 NYS2d 779 (3d Dept 2007) (back pay calculation should have 
taken into consideration additional income from stipends available to 
petitioner). Pension benefits are a proper part of an award in discharge 
cases, Laverack & Haines, Inc. v New York State Div. of Human Rights, 
217 AD2d 955, 629 NYS2d 595 (4th Dept 1995), rev’d on other grounds, 
88 NY2d 734, 650 NYS2d 76, 673 NE2d 586 (1996), as are tips that the 
claimant would have received, Rio Mar Restaurant v New York State 
Div. of Human Rights, 270 AD2d 47, 704 NYS2d 230 (1st Dept 2000). 
Income taxes should not be deducted in determining an award of back 
pay, Bell v New York State Div. of Human Rights, supra. 


An award of damages should properly reflect consideration of the 
pension the victim would have received absent the harassment, and any 
remedy should “make the victim whole for injuries suffered as a result 
of discriminatory employment practices.” Rensselaer County Sheriffs 
Dept. v New York State Div. of Human Rights, 131 AD3d 777, 15 NYS3d 
227 (3d Dept 2015), citing Beame v DeLeon, 87 NY2d 289, 689 NYS2d 
272, 662 NE2d 752 (1995). 


A complainant has a duty to mitigate damages by making reason- 
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able efforts to obtain comparable employment, Rio Mar Restaurant v 
New York State Div. of Human Rights, 270 AD2d 47, 704 NYS2d 230 
(1st Dept 2000); Palmblad v Gibson, 63 AD3d 844, 881 NYS2d 139 (2d 
Dept 2009) (award of back pay improper where employee failed to 
diligently seek employment), but the employer has the burden of prov- 
ing that the complainant failed to make a diligent effort, Goldberg v 
New York State Div. of Human Rights, 85 AD3d 1166, 927 NYS2d 123 
(2d Dept 2011); State Division of Human Rights v North Queensview 
Homes, Inc., 75 AD2d 819, 427 NYS2d 483 (2d Dept 1980); see Rensse- 
laer County Sheriffs Dept. v New York State Div. of Human Rights, 
131 AD3d 777, 15 NYS3d 227 (3d Dept 2015) (employer has burden of 
establishing right to collateral offset from a collateral source payment). 
Commencing one’s own business after an inability to find employment 
is a form of mitigation, Goldberg v New York State Div. of Human 
Rights, supra. 


An award of back pay must be reduced by the amount of unemploy- 
ment compensation received during the period of the award and the 
amount of Social Security benefits and workers’ compensation received 
by the claimant, Laverack & Haines, Inc. v New York State Div. of 
Human Rights, 217 AD2d 955, 629 NYS2d 595 (4th Dept 1995), rev’d on 
other grounds, 88 NY2d 734, 650 NYS2d 76, 673 NE2d 586 (1996); 
Grand Union Co. v Mercado, 263 AD2d 923, 694 NYS2d 524 (3d Dept 
1999); Allender v Mercado, 233 AD2d 1538, 649 NYS2d 144 (1st Dept 
1996); New York State Div. of Human Rights on Complaint of Bice v 
Parkview Auto Sales, Inc., 206 AD2d 888, 616 NYS2d 113 (4th Dept 
1994); but see Rensselaer County Sheriff's Dept. v New York State Div. 
of Human Rights, 131 AD3d 777, 15 NYS3d 227 (8d Dept 2015) (reduc- 
ing award for Workers’ Compensation benefits received creates a double 
deficit for the victim because Workers’ Compensation Law § 29(1) grants 
a lien on the ultimate award). 


3. Compensation for Mental Anguish 


Compensatory damages are not limited to out-of-pocket losses but 
can include compensation for humiliation and mental anguish, see 
Lutheran Soc. Services of Upper New York, Inc. v State Div. of Human 
Rights, 74 NY2d 824, 546 NYS2d 337, 545 NE2d 627 (1989); Cullen v 
Nassau County Civil Service Commission, 53 NY2d 492, 442 NYS2d 
470, 425 NE2d 858 (1981); Father Belle Community Center v New York 
State Div. of Human Rights on Complaint of King, 221 AD2d 44, 642 
NYS2d 739 (4th Dept 1996); New York State Dept. of Correctional 
Services v State Div. of Human Rights, 215 AD2d 908, 626 NYS2d 588 
(3d Dept 1995); Board of Educ. of Plainedge Union Free School Dist. v 
McCall, 108 AD2d 855, 485 NYS2d 357 (2d Dept 1985). However, any 
award for mental anguish must be based on emotional injuries actually 
suffered as a result of discrimination, and care must be taken to insure 
that the award is not punitive, New York State Dept. of Correctional 
Services v New York State Div. of Human Rights, 53 AD3d 823, 861 
NYS2d 494 (38d Dept 2008); New York State Dept. of Correctional 
Services v New York State Div. of Human Rights, 225 AD2d 856, 638 
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NYS2d 827 (3d Dept 1996). The award must be reasonably related to 
the wrongdoing and comparable to other awards for similar injuries, 
Rensselaer County Sheriff's Dept. v New York State Div. of Human 
Rights, 131 AD3d 777, 15 NYS3d 227 (8d Dept 2015); Gold Coast 
Restaurant Corp. v Gibson, 67 AD3d 798, 888 NYS2d 186 (2d Dept 
2009); Bell v New York State Div. of Human Rights, 36 AD3d 1129, 827 
NYS2d 779 (3d Dept 2007); New York State Dept. of Correctional Ser- 
vices v State Div. of Human Rights, supra; Harp v New York State Div. 
of Human Rights, 237 AD2d 898, 654 NYS2d 548 (4th Dept 1997); 
Manhattan and Bronx Surface Transit Operating Authority v New York 
State Executive Dept., 220 AD2d 668, 632 NYS2d 642 (2d Dept 1995). 


An award of compensatory damages for mental anguish may be 
based solely on the complainant’s testimony, Argyle Realty Associates v 
New York State Div. of Human Rights, 65 AD3d 273, 882 NYS2d 458 
(2d Dept 2009); State v New York State Div. of Human Rights, 284 
AD2d 882, 727 NYS2d 499 (3d Dept 2001); Father Belle Community 
Center v New York State Div. of Human Rights on Complaint of King, 
221 AD2d 44, 642 NYS2d 739 (4th Dept 1996); Marcus Garvey Nursing 
Home, Inc. v New York State Div. of Human Rights, 209 AD2d 619, 619 
NYS2d 106 (2d Dept 1994); Gleason v Callanan Industries Inc., 203 
AD2d 750, 610 NYS2d 671 (38d Dept 1994). Evidence of treatment for 
psychological harm is not required, 119-121 East 97th Street Corp. v 
New York City Com’n on Human Rights, 220 AD2d 79, 642 NYS2d 638 
(1st Dept 1996). However, in order to sustain an award of damages for 
mental anguish, there must be some evidence of the magnitude of the 
injury and that it was caused by the discriminatory practice, Rensselaer 
County Sheriffs Dept. v New York State Div. of Human Rights, 131 
AD3d 777, 15 NYS3d 227 (3d Dept 2015); Suffolk County Community 
College v New York State Div. of Human Rights, 75 AD8d 513, 904 
NYS2d 753 (2d Dept 2010); A.S.A.P. Personnel Services, Inc. v Rosa, 
219 AD2d 648, 631 NYS2d 396 (2d Dept 1995); see 300 Gramatan Ave. 
Associates v State Division of Human Rights, 45 NY2d 176, 408 NYS2d 
54, 379 NE2d 1183 (1978); New York State Tug Hill Com’n v New York 
State Div. of Human Rights, 52 AD3d 1169, 860 NYS2d 698 (4th Dept 
2008). 


4. Punitive Damages 


Under the New York State Human Rights Law, for sexual harass- 
ment claims filed prior to October 11, 2019, a plaintiff is not entitled to 
recover punitive damages Thoreson v Penthouse Intern., Ltd., 80 NY2d 
490, 591 NYS2d 978, 606 NE2d 1369 (1992); Blaise-Williams v 
Sumitomo Bank, Ltd., 189 AD2d 584, 592 NYS2d 41 (1st Dept 1998). 
However, for claims filed on or after October 11, 2019, in cases of 
employment discrimination related to private employers, a plaintiff 
may, where appropriate, recover punitive damages, Executive Law 
§ 297(9). For the definition of “private employer,” see Executive Law 
§ 292(37). Punitive damages are ordinarily recoverable under the New 
York City Human Rights Law, Administrative Code of City of New York 
§ 8-502(a); see Chauca v Abraham, 30 NY38d 325, 67 NYS3d 85, 89 
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NE38d 475 (2017); McIntyre v Manhattan Ford, Lincoln-Mercury, Inc., 
256 AD2d 269, 682 NYS2d 167 (1st Dept 1998); Walsh v Covenant 
House, 244 AD2d 214, 664 NYS2d 282 (1st Dept 1997); Bracker v Cohen, 
204 AD2d 115, 612 NYS2d 113 (1st Dept 1994), except in actions against 
the City of New York, Krohn v New York City Police Dept., 2 NY3d 329, 
778 NYS2d 746, 811 NE2d 8 (2004). The standard of proof on a claim 
for punitive damages under the New York City Human Rights law is 
the common law standard articulated in Home Ins. Co. v American 
Home Products Corp., 75 NY2d 196, 551 NYS2d 481, 550 NE2d 930 
(1990), Chauca v Abraham, supra. Thus, a plaintiff is entitled to puni- 
tive damages in a New York City Human Rights Law action where the 
wrongdoer’s actions amount to “willful or wanton negligence, or reckless- 
ness, or where there is a conscious disregard of the rights of others or 
conduct so reckless as to amount to such disregard,” id (internal quota- 
tion marks omitted); see Comment to PJI 2:278. For further discussion 
of the New York City Human Rights Law, see infra. 


Punitive damages are available under Title VII, but are limited to 
cases in which the employer has engaged in intentional discrimination 
and has done so with malice or with reckless indifference to the feder- 
ally protected rights of an aggrieved individual, Rev. Stat. § 1977, as 
amended, 42 USC § 1981la(b)(1); see Kolstad v American Dental Ass’n, 
527 US 526, 119 SCt 2118 (1999); see also Chauca v Abraham, 30 NY3d 
325, 67 NYS3d 85, 89 NE8d 475 (2017). The Supreme Court has held 
that this standard looks to the state of mind of the employer and does 
not require a showing of egregious or outrageous discrimination inde- 
pendent of the employer’s state of mind, Kolstad v American Dental 
Ass’n, 527 US 526, 119 SCt 2118 (1999). To be liable for punitive dam- 
ages, the employer must have discriminated in the face of a perceived 
risk that its actions will violate federal law, id. Employers are not 
vicariously liable for punitive damages for the discriminatory employ- 
ment decisions of managerial agents where these decisions are contrary 
to the employer’s good-faith efforts to comply with Title VII, id. 


5. Interest and Attorney’s Fees 


A claimant is entitled to prejudgment interest on back pay awards, 
accruing from the date of discrimination, absent justification for its 
denial, Aurecchione v New York State Div. of Human Rights, 98 NY2d 
21, 744 NYS2d 349, 771 NE2d 231 (2002); see Argyle Realty Associates 
v New York State Div. of Human Rights, 65 AD3d 273, 882 NYS2d 458 
(2d Dept 2009); Mittl v New York State Div. of Human Rights, 307 
AD2d 881, 764 NYS2d 39 (1st Dept 2003) (no abuse of discretion for 
failing to award interest). 


Attorneys fees are available under the New York City Human 
Rights Law, Administrative Code of City of New York § 8-502(f); see 
McGrath v Toys “R” Us, Inc., 3 NY8d 421, 788 NYS2d 281, 821 NE2d 
519 (2004) (adopting federal rule that prevailing party who recovers 
only nominal damages entitled to fees if litigation served significant 
public purpose). Attorneys’ fees may also be awarded to a “prevailing 
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party” in either a civil action or a proceeding before the New York State 
Human Rights Division where sex discrimination in employment is the 
basis of the claim, Exec Law § 297(10). Where the defendant or respon- 
dent is the “prevailing party,” attorneys’ fees may be awarded only upon 
a showing that the claim was “frivolous,” id. Additionally, under the 
New York State Equal Access to Justice Act, CPLR article 86, attorney’s 
fees may be recovered in an action under the New York State Human 
Rights Law against the State, Kimmel v State, 29 NY3d 386, 57 NYS3d 
678, 80 NE3d 370 (2017). 


F. Statute of Limitations 
1. Applicable Limitations Period 


The statute of limitations applicable to an action or proceeding aris- 
ing from an allegation of discriminatory employment practice depends 
on the entity being sued, as well as whether the proceeding is brought 
before the Division of Human Rights or before a court. The statute of 
limitations for commencing an action pursuant to Executive Law § 296 
is ordinarily three years, CPLR 214(2); Koerner v State, 62 NY2d 442, 
478 NYS2d 584, 467 NE2d 232 (1984); Murphy v American Home 
Products Corp., 58 NY2d 293, 461 NYS2d 232, 448 NE2d 86 (1983); 
Mira v Harder (Evans), 177 AD3d 426, 113 NYS3d 44 (1st Dept 2019); 
Yasinosky v New York City Transit Authority, 193 AD2d 731, 598 
NYS2d 52 (2d Dept 1993). A claim of disability discrimination asserted 
against the state based on an alleged failure to provide a reasonable ac- 
commodation is subject to the three-year statute of limitations, rather 
than the four-month statute of limitations applicable to Article 78 
proceedings, Bistrisky v New York State Dept. of Correctional Services, 
23 AD3d 866, 804 NYS2d 443 (3d Dept 2005); see Goldin v Engineers 
Country Club, 54 AD8d 658, 864 NYS2d 43 (2d Dept 2008) (same 
principle applicable to discrimination claim against not-for-profit 
corporation). However, the one-year statute of limitations set forth in 
Education Law § 3813 applies to Executive Law § 296 discrimination 
claims brought against a school district), Amorosi v South Colonie 
Independent Cent. School Dist., 9 NY3d 367, 849 NYS2d 485, 880 NE2d 
6 (2007). The limitation period for filing an administrative complaint 
with the Human Rights Division is one year except that, beginning 
August 12, 2020, the limitation period for filing an administrative com- 
plaint based upon sexual harassment must be filed within three years 
of the unlawful discriminatory practice, Executive Law § 297(5). The 
statute of limitations governing commencement of a proceeding chal- 
lenging a determination of the Division of Human Rights on such a 
complaint is sixty days after service of the agency’s order, Executive 
Law § 298; Gil v New York State Div. of Human Rights, 17 AD3d 365, 
792 NYS2d 565 (2d Dept 2005); Dudish v New York State Div. of Human 
Rights, 15 AD3d 823, 790 NYS2d 565 (3d Dept 2005). 


2. Accrual and Tolling 


The period of limitation begins to run when the claimant discovered 
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the discriminatory treatment, Consolidated Edison Co. of New York, 
Inc. v New York State Div. of Human Rights on Complaint of Easton, 
77 NY2d 411, 568 NYS2d 569, 570 NE2d 217 (1991); Board of Educ. of 
Farmingdale Union Free School Dist. v New York State Div. of Human 
Rights, 56 NY2d 257, 451 NYS2d 700, 486 NE2d 1301 (1982); Queens- 
borough Community College of City of New York v State Human Rights 
Appeals Bd., 41 NY2d 926, 394 NYS2d 625, 363 NE2d 349 (1977); Trans 
World Airlines, Inc. v State Human Rights Appeal Bd., 113 AD2d 889, 
493 NYS2d 808 (2d Dept 1985); see Cordone v Wilens & Baker, P.C., 
286 AD2d 597, 730 NYS2d 89 (1st Dept 2001) (claim accrues on date 
adverse employment determination made and communicated to 
plaintiff); Fern v International Business Machines Corp., 204 AD2d 
907, 612 NYS2d 492 (3d Dept 1994); Hoger v Thomann, 189 AD2d 1048, 
592 NYS2d 887 (3d Dept 1993) (for purposes of notice of claim require- 
ment, claim accrued when employee was terminated, not on date of last 
discriminatory act); State Div. of Human Rights v Board of Educ. of 
Plainview-Old Bethpage Cent. School Dist., 112 AD2d 435, 492 NYS2d 
412 (2d Dept 1985). A claim of constructive discharge accrues when the 
employee tenders his or her resignation, not when the resignation 
becomes effective, Clark v State, 302 AD2d 942, 754 NYS2d 814 (4th 
Dept 2003). 


The three-year statute of limitations is tolled during the pendency 
of an administrative complaint before the New York City Human Rights 
Commission, Administrative Code of the City of New York § 8-502(d); 
see Forrest v Jewish Guild for the Blind, 309 AD2d 546, 765 NYS2d 326 
(1st Dept 2003), affd, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 
(2004); see also Henderson v Van Buren, 15 AD3d 980, 789 NYS2d 355 
(4th Dept 2005) (statute of limitations not tolled during pendency of 
complaint before State Division of Human Rights where complaint 
dismissed at plaintiff's request). The federal district courts in New York 
have held that the filing of a complaint before the EEOC also tolls the 
limitations period for bringing an action under the New York State and 
New York City Human Rights Laws, Wilson v New York City Police 
Dept., 2011 WL 1215031 (SDNY 2011); Esposito v Deutsche Bank AG, 
2008 WL 5233590 (SDNY 2008). However, the filing of a complaint with 
the EEOC does not toll the limitations period for state law tort claims 
(such as intentional infliction of emotional distress, assault, battery), 
even if those claims arise out of the same factual circumstances as the 
alleged discrimination, Castagna v Luceno, 744 F3d 254 (2d Cir 2014). 


3. Continuing Violations 


Where there has been an alleged continuing violation of the Human 
Rights Law and the action is commenced within three years of the last 
discriminatory act, all of the prior misconduct, including the acts outside 
the limitations period, may be the subjects of recovery, provided that 
the discriminatory conduct within the limitations period was sufficiently 
similar to the alleged conduct outside the limitations period to justify 


the conclusion that both were part of a discriminatory practice, Clark v 
State, 302 AD2d 942, 754 NYS2d 814 (4th Dept 2003); Henderson v 
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Van Buren, 281 AD2d 872, 723 NYS2d 282 (4th Dept 2001); Sier v 
Jacobs Persinger & Parker, 276 AD2d 401, 714 NYS2d 283 (1st Dept 
2000); Walsh v Covenant House, 244 AD2d 214, 664 NYS2d 282 (1st 
Dept 1997). To establish a continuing violation for statute of limitations 
purposes, plaintiff must show an ongoing pattern of discrimination 
rather than mere isolated incidents, Kimmel v State, 49 AD3d 1210, 
853 NYS2d 779 (4th Dept 2008); New York State Dept. of Correctional 
Services v New York State Div. of Human Rights, 225 AD2d 856, 638 
NYS2d 827 (3d Dept 1996); see Mira v Harder (Evans), 177 AD3d 426, 
113 NYS8d 44 (1st Dept 2019) (continuing violations doctrine inap- 
plicable because plaintiff failed to show proof that time-barred allega- 
tions constituted pattern or practice of discriminatory or retaliatory 
conduct or continuing hostile work environment); Ballen-Stier v Hahn 
& Hessen, L.L.P., 284 AD2d 263, 727 NYS2d 421 (1st Dept 2001) (per- 
sistent and pervasive hostile environment brings claim within statute of 
limitations). The continuing violation exception applies to discrimina- 
tion claims, regardless of whether the alleged discriminatory practice 
had a continuing economic impact on the complainant, Lumberland v 
New York State Div. of Human Rights, 229 AD2d 631, 644 NYS2d 864 
(3d Dept 1996). 


Absent compelling circumstances, a single instance of failure to 
promote does not constitute a continuing violation for purposes of the 
statute of limitations, Nielsen v United Parcel Service Inc., 210 AD2d 
641, 619 NYS2d 844 (8d Dept 1994). However, a separate cause of ac- 
tion for discrimination in promotion accrues every time another individ- 
ual is improperly promoted to a position that should have been offered 
to the plaintiff, id. A claim that an employer failed to hire the plaintiff 
for a new position after the plaintiff had been discharged does not 
convert the discharge claim into one for a continuing violation for 
purposes of tolling the statute of limitations, Garrison v State Div. of 
Human Rights, 238 AD2d 591, 656 NYS2d 389 (2d Dept 1997). Claims 
of differential pay do not involve continuing violation, although evi- 
dence of greater wage payments to members of the opposite sex outside 
the limitations period may be used to prove the existence of discrimina- 
tion within the limitations period, Kent v Papert Companies, Inc., 309 
AD2d 234, 764 NYS2d 675 (1st Dept 2003). 


For purposes of Title VII, the Supreme Court has rejected the 
continuing-violation doctrine for cases involving discrete discriminatory 
or retaliatory acts, but has accepted the doctrine for cases involving 
hostile work environment, National R.R. Passenger Corp. v Morgan, 
5386 US 101, 122 SCt 2061 (2002); see Chin v Port Authority of New 
York & New Jersey, 685 F3d 185 (2d Cir 2012). Thus, so long as there 
is one sexually harassing act that demonstrates a hostile environment 
within the limitations period, the entire period of the hostile environ- 
ment may be considered in determining liability, id; Strauss v New 
York State Dept. of Educ., 26 AD3d 67, 805 NYS2d 704 (3d Dept 2005). 
In making this distinction, the Supreme Court differentiated between 
alleged discriminatory acts such as termination, failure to promote, 
denial of transfer and refusal to hire and discriminatory conduct involv- 
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ing the creation of a hostile work environment through intimidation, 
ridicule, insult and similar acts, see Chin v Port Authority of New York 
& New Jersey, 685 F3d 135 (2d Cir 2012) (failure to promote is discrete 
act and continuing-violation doctrine is inapplicable even where act was 
undertaken pursuant to policy resulting in other discrete acts occurring 
within limitations period and even where disparate impact method of 
proof is used). 


In Ledbetter v Goodyear Tire & Rubber Co., Inc., 550 US 618, 127 
SCt 2162 (2007), overturned due to legislative action, U.S. Pub. L. No. 
111-2(Jan. 29, 2009), the Supreme Court held that a plaintiffs claim of 
disparate pay under Title VII was untimely because the later effects of 
discrimination occurring outside the time to file an EEOC claim did not 
operate to restart the time for filing. Further, a new violation of the 
statute did not occur each time the plaintiff received disparate pay- 
ments, id. However, in 2009, Congress amended 42 USC § 2000e5(3) in 
response to the Supreme Court’s decision in Ledbetter. The amendment 
to Title VII, Pub. L. No. 111-2, § 3, 123 Stat. 5, provides that an unlaw- 
ful employment practice occurs “when a discriminatory compensation 
decision or other practice is adopted, when an individual becomes 
subject to a discriminatory compensation decision or other practice, or 
when an individual is affected by application of a discriminatory 
compensation decision or other practice, including each time wages, 
benefits, or other compensation is paid, resulting in whole or in part 
from such a decision or other practice.” The amendment applies 
retroactively to all claims of discrimination in compensation that were 
pending on or after May 28, 2007, the day before Supreme Court decided 
Ledbetter, id., § 6. In Lewis v Chicago, IIl., 560 US 205, 180 SCt 2191 
(2010), the Supreme Court held that a plaintiff asserting a disparate 
treatment claim must demonstrate discriminatory intent within the 
limitations period. For a plaintiff asserting a disparate impact claim, 
however, no such demonstration is needed, id. 


4. Notice of Claim 


Application of General Municipal Law § 50-eand 50-i to Title VII 
claims is preempted, Felder v Casey, 487 US 131, 108 SCt 2302 (1988). 
To the extent that Mills v Monroe, 59 NY2d 307, 464 NYS2d 709, 451 
NE2d 456 (1983), held to the contrary, it would appear to no longer be 
good law, see Hoger v Thomann, 189 AD2d 1048, 592 NYS2d 887 (3d 
Dept 1993). 


With respect to claims based on the New York State Human Rights 
Law, the applicability of General Municipal Law § 50-e depends on the 
language of the particular statute requiring that notice of claim be 
given, see Bovich v East Meadow Public Library, 16 AD3d 11, 789 
NYS2d 511 (2d Dept 2005) (cataloguing statutes requiring notice of 
claim). The Court of Appeals held in Mills v Monroe, 59 NY2d 307, 464 
NYS2d 709, 451 NE2d 456 (1983), that General Municipal Law § 50-e’s 
notice of claim rules apply to actions against counties, since County 
Law § 52 makes those requirements broadly applicable to all actions 
for “damage, injury or death, or for invasion of personal or property 
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rights, of every name and nature.” Holdings by the intermediate appel- 
late courts are consistent with the Mills rationale, Grasso v Schenectady 
County Public Library, 30 AD8d 814, 817 NYS2d 186 (38d Dept 2006); 
Zarate v Nassau County Medical Center, 9 AD3d 427, 781 NYS2d 39 
(2d Dept 2004); Hibbert v Suffolk County Dept. of Probation, 267 AD2d 
205, 699 NYS2d 466 (2d Dept 1999); Plante v Rensselaer, 203 AD2d 
835, 611 NYS2d 353 (3d Dept 1994); see Margerum v Buffalo, 24 NY3d 
721, 5 NYS3d 336, 28 NE3d 515 (2015); Picciano v Nassau County Civil 
Service Com’n., 290 AD2d 164, 736 NYS2d 55 (2d Dept 2001) (declining 
to carve out exception to notice of claim rule to purely equitable Execu- 
tive Law § 296 claim); see also Henderson v Van Buren, 281 AD2d 872, 
723 NYS2d 282 (4th Dept 2001) (applying notice of claim requirement 
to sexual harassment claim against town); Scopelliti v New Castle, 210 
AD2d 308, 620 NYS2d 405 (2d Dept 1994) (applying notice of claim 
requirement based on Town Law § 67(1), (2)); but see Parry v Tompkins 
County, 260 AD2d 987, 689 NYS2d 296 (3d Dept 1999) (General Munic- 
ipal Law 50-i inapplicable to discrimination claim against county). 
Where the County Law is inapplicable and the notice of claim provi- 
sions governing actions against the particular municipal entity limit the 
definition of “tort” claims to those involving personal injury, wrongful 
death or property damages, General Municipal Law § 50-e and 50-1 do 
not apply to discrimination claims under Executive Law § 296, 
Margerum v Buffalo, supra; see Castro v New York, 141 AD3d 456, 36 
NYS8d 113 (1st Dept 2016) (General Municipal Law §§ 50-e and 50-1 
inapplicable to claims under Civil Rights Law § 75-b); Polvino v Island 
Group Admin., Inc., 264 AD2d 720, 694 NYS2d 728 (2d Dept 1999) 
(claim against public corporation school district); Sebastian v New York 
City Health and Hospitals Corp., 221 AD2d 294, 634 NYS2d 114 (1st 
Dept 1995) (action against New York City Health and Hospitals Corp. 
governed by Unconsolidated Laws § 7401(2)); Cervenka v New York 
City Transit Authority, 216 AD2d 511, 628 NYS2d 405 (2d Dept 1995) 
(action governed by notice of claim provisions of Public Authorities Law 
§ 1212(2)); Palmer v New York, 215 AD2d 336, 627 NYS2d 42 (1st Dept 
1995) (action against New York City); Morrison v New York City Police 
Dept., 214 AD2d 394, 625 NYS2d 174 (1st Dept 1995) (same); Alaimo v 
New York City Dept. of Sanitation, 203 AD2d 501, 611 NYS2d 245 (2d 
Dept 1994) (same); see also Picciano v Nassau County Civil Service 
Com’n., supra (discussing distinction among various notice of claims 
requirement). 


Education Law § 3813 contains its own notice of claim requirement 
for claims against school districts. Courts have held this provision to be 
applicable to discrimination claims under Executive Law § 296, Munro 
v Ossining Union Free School Dist., 55 AD3d 697, 866 NYS2d 687 (2d 
Dept 2008); Hoger v Thomann, 189 AD2d 1048, 592 NYS2d 887 (3d 
Dept 1993); Stoetzel v Wappingers Cent. School Dist., 166 AD2d 643, 
561 NYS2d 71 (2d Dept 1990); see Amorosi v South Colonie Indepen- 
dent Cent. School Dist., 9 NY3d 367, 849 NYS2d 485, 880 NE2d 6 (2007); 
but see Lane-Weber v Plainedge Union Free School Dist., 213 AD2d 
515, 624 NYS2d 185 (2d Dept 1995) (Education Law § 3813(2) inap- 
plicable because such claims are not “torts” within the meaning of ei- 
ther Education Law 3813(2) or General Municipal Law § 50-e). 
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Notice of claim provisions are not applicable to complaints brought 
before the Division of Human Rights pursuant to Executive Law § 297, 
Freudenthal v Nassau, 99 NY2d 285, 755 NYS2d 56, 784 NE2d 1165 
(2003). 


G. First Amendment Considerations—The Ministerial Exception 


The United States Supreme Court has recognized a “ministerial 
exception” to statutory anti-discrimination provisions at all levels of 
government, Hosanna-Tabor Evangelical Lutheran Church and School v 
H.E.O.C., 182 SCt 694 (2012). This exception, which is based on the 
Free Exercise and Establishment Clauses of the First Amendment to 
the United States Constitution, generally precludes application of such 
provisions to claims involving the employment relationship between 
religious institutions and their ministers, id. The ministerial exception 
is not limited to the heads of religious congregations, id. While the 
Supreme Court has not defined the boundaries of the exception, it has 
refused to limit it to individuals who perform only ecclesiastical ser- 
vices, id. In Hosanna-Tabor, the Court applied the ministerial exception 
to an individual who had been designated a “called” teacher at 
defendant’s school, had been given special religious training, was 
responsible for religious as well as secular teaching and had held herself 
out as a minister, even though she performed many of the same func- 
tions as a “lay teacher.” As a consequence of the ministerial exception, 
the “called teacher” in Hosanna-Tabor was unable to sue her a 
parochial-school employer for taking retaliatory action after she 
threatened to sue the school for disability discrimination under the 
Americans with Disabilities Act, 42 U.S.C. §§ 12102, et seq. 


II. New York City Human Rights Law 


A. In General—Legislative Background 


The New York City Human Rights Law (NYCHRL), which was 
augmented by the Local Civil Rights Restoration Act of 2005 (Restora- 
tion Act), Local Law No. 85 of the City of New York (2005), is embodied 
in sections 8-101 et seq. of the Administrative Code of the City of New 
York (Admin Code). Sections 8-103 through 8-105 establish the exis- 
tence and powers of the New York City Human Rights Commission 
charged with enforcing the statute, and the discriminatory practices 
that are forbidden are listed in section 8-107. 


The core provision of the Restoration Act revised NYCHRL § 8-130 
(the provision governing construction) to make clear that the NYCHRL 
was to be construed and applied “liberally for the accomplishment of the 
uniquely broad and remedial purposes thereof, regardless of whether 
the federal or New York State civil and human rights laws, including 
those laws with provisions comparably-worded to provisions of this title, 


have been so construed,” Hamburg v New York University School of 
Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL), see 
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Makinen v New York, 30 NY3d 81, 64 NYS3d 622, 86 NE3d 514 (2017); 
Golston-Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 
2020); Morse v Fidessa Corporation, 165 AD3d 61, 84 NYS3d 50 (1st 
Dept 2018); Suri v Grey Global Group, Inc., 164 AD3d 108, 88 NYS3d 9 
(1st Dept 2018) (discussing remedial purposes of NYCHRL). Consistent 
with this legislative declaration, the liberalized standards of construc- 
tion mandated by the Restoration Act are applicable retroactively, Nelson 
v HSBC Bank USA, 87 AD3d 995, 929 NYS2d 259 (2d Dept 2011) 
(abrogating Barnum v New York City Transit Authority, 62 AD3d 736, 
878 NYS2d 454 (2d Dept 2009)). While the NYCHRL must be construed 
liberally to accomplish its remedial purpose, it must ultimately be 
interpreted based on its plain meaning, Makinen v New York, supra. 
Thus, in rare cases, the NYCHRL, by its express language, mandates 
narrower coverage than the federal and New York State Human Rights 
Laws, id. 


Among the stated purposes for the adoption of the Restoration Act 
was to reverse the pattern of judicial decisions that had “narrowed the 
scope of the law’s protections,” Makinen v New York, 30 NY3d 81, 64 
NYS3d 622, 86 NE3d 514 (2017); Nelson v HSBC Bank USA, 87 AD3d 
995, 929 NYS2d 259 (2d Dept 2011); Williams v New York City Housing 
Authority, 61 AD8d 62, 872 NYS2d 27 (1st Dept 2009), quoting Report 
of Committee on General Welfare, 2005 NY City Legis Ann, p 536; see 
Morse v Fidessa Corporation, 165 AD8d 61, 84 NYS3d 50 (1st Dept 
2018); Suri v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 9 (1st 
Dept 2018); Vig v New York Hairspray Co., L.P., 67 AD3d 140, 885 
NYS2d 74 (1st Dept 2009); Phillips v New York, 66 AD3d 170, 884 
NYS2d 369 (1st Dept 2009) (City Council has authority to legislatively 
overrule court interpretations of its enactments). The effect of the Res- 
toration Act is to require an independent liberal construction in all cir- 
cumstances, including those where State or federal civil rights laws 
have comparable language, Nelson v HSBC Bank USA, supra; Williams 
v New York City Housing Authority, supra; see Albunio v New York, 23 
NY3d 65, 989 NYS2d 1, 11 NE38d 1104 (2014) (federal case law can 
provide useful guidance in interpreting attorneys’ fee provision of Act 
[Admin Code § 8-502(f)] because that provision is similar to fee provi- 
sions in federal civil rights statutes). Interpretations of federal and New 
York State statutes with similar wording may be used to aid in inter- 
pretation of the NYCHRL, viewing similarly worded provisions of 
federal and state civil rights laws as a floor below which the NYCHRL 
cannot fall, rather than a ceiling above which the local law cannot rise, 
Makinen v New York, supra; see Chauca v Abraham, 30 NY3d 325, 67 
NYS3d 85, 89 NE8d 475 (2017). 


Thus, the Restoration Act specifically requires a more liberal analy- 
sis of discrimination claims, including age discrimination, claims involv- 
ing harassment and retaliation, continuing-violation, sexual harass- 
ment, and disparate treatment claims, than is currently available under 


State and federal civil rights law, Morse v Fidessa Corporation, 165 
AD3d 61, 84 NYS3d 50 (1st Dept 2018); (quoting Rep of Comm on Civil 
Rights at 8, Local Law No. 35 [2016] of City of NY amending NYCHRL 
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§ 8-130); Williams v New York City Housing Authority, 61 AD3d 62, 
872 NYS2d 27 (1st Dept 2009); see Albunio v New York, 16 NY3d 472, 
922 NYS2d 244, 947 NE2d 135 (2011); Suri v Grey Global Group, Inc., 
164 AD3d 108, 83 NYS8d 9 (1st Dept 2018); Simmons-Grant v Quinn 
Emanuel Urquhart & Sullivan, LLP, 116 AD3d 134, 981 NYS2d 89 (1st 
Dept 2014); Vig v New York Hairspray Co., L.P., 67 AD3d 140, 885 
NYS2d 74 (1st Dept 2009); Phillips v New York, 66 AD3d 170, 884 
NYS2d 369 (1st Dept 2009) (NYCHRL’s “very different conception and 
statutory architecture” governing “reasonable accommodations in dis- 
ability discrimination cases applies in the employment, housing and 
public accommodations contexts”). The provisions of the NYCHRL 
should be construed broadly in favor of discrimination plaintiffs, to the 
extent that such a construction is reasonably possible, Romanello v 
Intesa Sanpaolo, S.p.A., 22 NY3d 881, 976 NYS2d 426, 998 NE2d 1050 
(2013); Golston-Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d 
Dept 2020); Morse v Fidessa Corporation, supra; Williams v New York 
City Housing Authority, supra; see Makinen v New York, 30 NY3d 81, 
64 NYS3d 622, 86 NE38d 514 (2017) (principle that NYCHRL must be 
broadly construed cannot create liability where only reasonable 
construction of express language of law precludes it); Fuller v Collins, 
114 AD8d 827, 982 NYS2d 484 (2d Dept 2014) (theory that defendant 
aided and abetted plaintiff's employer in discriminating against 
plaintiff, or discriminated against plaintiff by failing to provide expert 
report and resigning as plaintiff's expert witness prior to trial of 
plaintiffs discrimination claim against her employer, not based on rea- 
sonable construction of City Human Rights Law). For example, when a 
defendant sued under NYCHRL proffers evidence of one or more 
nondiscriminatory reasons for an adverse employment action and the 
plaintiff responds with some evidence that at least one of the reasons is 
false, misleading or incomplete, summary judgment should be denied, 
Cadet-Legros v New York University Hosp. Center, 185 AD3d 196, 21 
NYS3d 221 (1st Dept 2015); Furfero v St. John’s University, 94 AD3d 
695, 941 NYS2d 639 (2d Dept 2012); Bennett v Health Management 
Systems, Inc., 92 AD3d 29, 986 NYS2d 112 (1st Dept 2011); see 
Sanderson-Burgess v New York, 173 AD3d 1233, 102 NYS3d 678 (2d 
Dept 2019) (summary judgment for defendant under NYCHRL “should 
be granted only if no jury could find lability under any of the eviden- 
tiary routes— McDonnell Douglas, mixed motive, direct evidence, or 
some combination thereof’). However, when a plaintiff bases a claim 
under NYCHLR on a hostile work environment created after she 
rebuffed the alleged sexual advances of her supervisor, the First Depart- 
ment has held that, despite defendant’s non-discriminatory explana- 
tions for the supervisor’s behavior, summary judgment for the employer 
would be denied because questions of fact existed as to whether there 
was a causal connection between plaintiffs rejection of the alleged 
sexual overtures and supervisor’s subsequent demeaning behavior, Suri 
v Grey Global Group, Inc., supra (rejecting application of burden- 
shifting analysis in Bennett v Health Management Systems, Inc., 92 
AD3d 29, 936 NYS2d 112 (1st Dept 2011)). 


NYCHRL is not inconsistent with State law and does not exceed 
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the powers granted by Art IX, § 2(c) of the New York State Constitu- 
tion, since its prohibitions against discrimination are generally consis- 
tent with Executive Law § 296, although it creates a greater penalty 
for unlawful discrimination, Zakrzewska v New School, 14 NY3d 469, 
902 NYS2d 838, 928 NE2d 1035 (2010). The Court of Appeals has 
recognized the City Council’s authority to create a private right of ac- 
tion, even one that goes beyond the remedies provided in the New York 
State Human Rights Law, Levin v Yeshiva University, 96 NY2d 484, 
730 NYS2d 15, 754 NE2d 1099 (2001); see Phillips v New York, 66 
AD3d 170, 884 NYS2d 369 (1st Dept 2009). 


The New York City Transit Authority is subject to NYCHRL in its 
capacity as an employer, since compliance would not interfere with its 
function and purpose, Tang v New York City Transit Authority, 55 
AD3d 720, 867 NYS2d 453 (2d Dept 2008). However, as an instrumen- 
tality of the State, Queens College is not subject to NYCHRL’s provi- 
sions, Jattan v Queens College of City University of New York, 64 AD3d 
540, 883 NYS2d 110 (2d Dept 2009). 


Notwithstanding the mandate to construe NYCHRL liberally, such 
claims may be made subject to contractual agreements to arbitrate, 
Arzu v Spandrel Property Services, Inc., 100 AD3d 462, 954 NYS2d 29 
(1st Dept 2012). 


B. Scope of Coverage 


1. Covered Employees 


The protections of NYCHRL are available to all residents of New 
York City as well as to plaintiffs who can demonstrate that the alleged 
discriminatory conduct had an impact within the City, Hoffman v 
Parade Publications, 15 NY3d 285, 907 NYS2d 145, 9383 NE2d 744 
(2010). Thus, although it is not applicable where a nonresident merely 
alleges that the discriminatory decision was made in New York City, 
NYCHRL’s protections will be applied to non-residents who work in 
New York City and were allegedly victims of employment discrimina- 
tion, id. 


2. Persons Liable 


There is a division of authority as to the extent to which co- 
employees can be found liable under § 8-107(1)(a) of the Administrative 
Code of the City of New York. In Murphy v ERA United Realty, 251 
AD2d 469, 674 NYS2d 415 (2d Dept 1998), the Second Department held 
that the unique language of the NYCHRL, which makes it unlawful for 
“an employer or an employee or an agent thereof” to discriminate, justi- 
fies holding co-employees liable under the statute even if the co- 
employee does not have an ownership interest or possess the power to 
carry out personnel decisions, compare Patrowich v Chemical Bank, 63 
NY2d 541, 483 NYS2d 659, 473 NE2d 11 (1984) (New York State Hu- 
man Rights Law). In contrast, the First Department held in Priore v 
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New York Yankees, 307 AD2d 67, 761 NYS2d 608 (1st Dept 2003), that 
the inclusion of the word “employee” in section 8-107(1)(a) was not 
intended to “open the door of liability to an entirely new category of 
defendants” not engaged in some agency or supervisory capacity. 


3. Employers’ Vicarious Liability for Employees’ Discriminatory Acts 


With respect to an employer’s liability for the discriminatory acts of 
its employees, NYCHRL imposes liability where (1) the offending em- 
ployee exercised managerial or supervisory responsibility; (2) the 
employer knew of the offending employee’s unlawful discriminatory 
conduct and either acquiesced or failed to take immediate and appropri- 
ate corrective action; or (3) the employer should have known of the 
conduct yet failed to exercise reasonable diligence to prevent it, Admin 
Code § 8-107(13)(b)(1)-(3). In the first two situations, the employer’s 
anti-discrimination policies do not insulate it from liability, but may be 
considered in mitigation of civil penalties or damages, id § 8-107(13)(e). 
An employer is liable for the discriminatory conduct of an independent 
contractor who is not an “agent” only where (a) the independent contrac- 
tor was hired to “carry out work in furtherance of the employer’s busi- 
ness enterprise,” (b) the conduct was committed in the course of the in- 
dependent contractor’s employment and (c) the employer had actual 
knowledge of and acquiesced in the discriminatory conduct, id § 
8-107(13)(c). 


In Zakrzewska v New School, 14 NY8d 469, 902 NYS2d 838, 928 
NE2d 1035 (2010), the Court of Appeals held that Admin Code § 
8-107(13)(b)(1)-(3) is inconsistent with the affirmative defense that is 
applied in sexual harassment claims arising under Title VII of the 
federal Civil Rights Act. Under that affirmative defense, an employer is 
not liable if it sustains the burden of proving that (1) no tangible employ- 
ment action (such as discharge, demotion or undesirable reassignment) 
was taken as part of the alleged harassment; (2) the employer exercised 
reasonable care to prevent and correct promptly any sexually harassing 
behavior; and (3) plaintiff unreasonably failed to take advantage of any 
preventive or corrective opportunities provided by the employer or to 
otherwise avoid harm, Faragher v Boca Raton, 524 US 775, 118 SCt 
2275 (1998); Burlington Industries, Inc. v Ellerth, 524 US 742, 118 SCt 
2257 (1998). Accordingly, the Faragher-Ellerth affirmative defense is 
not available in actions arising under NYCHRL, Zakrzewska v New 
School, supra. 


However, under Admin Code § 8-107(13)(d), an employer may plead 
and prove that it (a) established and complied with policies, programs 
and procedures for preventing and detecting unlawful discriminatory 
practices by employees, agents and independent contractors and (b) had 
a record of no, or relatively few, prior incidents by the particular indi- 
vidual alleged to be the source of the discriminatory conduct. The provi- 
sion contains an illustrative list of the types of programs and practices 
that may be used to satisfy the first prong of the defense, Admin Code 
§ 8-107(13)(d)(1)(i)-(iv). The employer’s demonstration of any or all of 
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the listed factors may be considered in determining the employer’s li- 
ability for the acts of its employees, agents and independent contractors 
and may also be considered in mitigation of civil penalties or punitive 
damages, id § 8-107(13)(e); see Chauca v Abraham, 30 NY3d 325, 67 
NYS3d 85, 89 NE3d 475 (2017). 


4. Claims Against Institutions of Higher Learning 


Where the allegedly discriminatory acts are directly related to the 
academic or disciplinary determinations made by a college or university, 
or to the procedures followed in reaching those determinations, the 
claims must be brought in an article 78 proceeding, rather than a ple- 
nary action, Kickertz v New York University, 110 AD3d 268, 971 NYS2d 
271 (1st Dept 2013). In contrast, where the causes of action against a 
college or university alleging violations of the New York State Human 
Rights Law and the New York City Human Rights Law relate to 
nonacademic matters, they are not limited to article 78 review, id. 


5. Claims Against Public Educational Institutions 


Public educational institutions are not “educational corporation|s]” 
or “association[s]” and are therefore not subject to the anti-employment- 
discrimination provisions of the New York State Human Rights Law, 
Exec. Law § 296(4); Garcia v City University of New York, 136 AD3d 
577, 26 NYS3d 36 (1st Dept 2016); see Educ. Law § 6201 et seq. 


C. Theories of Actionable Employment Discrimination 


Actions brought under the New York City Human Rights Law are 
governed by many of the same substantive principles that govern New 
York State Human Rights Law claims. The purpose of the following 
discussion is not to reiterate those principles, but rather to highlight 
the issues on which the case law applying the two statutes differs. 


1. Hostile Work Environment 


Claims of hostile work environment, gender discrimination and 
sexual harassment are governed by Admin Code § 8-107(1)(a), Suri v 
Grey Global Group, Inc., 164 AD3d 108, 883 NYS3d 9 (1st Dept 2018); 
Williams v New York City Housing Authority, 61 AD3d 62, 872 NYS2d 
27 (1st Dept 2009). NYCHRL does not differentiate between sexual 
harassment and other forms of gender discrimination but requires that 
sexual harassment be viewed as a species of sex-or gender-based 
discrimination, Crookendale v New York City Health and Hospitals 
Corporation, 175 AD3d 1132, 107 NYS3d 282 (1st Dept 2019); Williams 
v New York City Housing Authority, supra. The relevant inquiry in 
sexual harassment cases is what constitutes inferior terms and condi- 
tions based on gender, Williams v New York City Housing Authority, 
supra. The same inquiry should be used for hostile work environment 
claims based on alleged racial harassment, Nelson v HSBC Bank USA, 
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87 AD3d 995, 929 NYS2d 259 (2d Dept 2011); see Ellison v Chartis 
Claims, Inc., 178 AD3d 665, 115 NYS3d 53 (2d Dept 2019). In contrast 
to the test under Title VII and for claims filed before October 11, 2019 
under the NYSHRL, which test requires a showing that the workplace 
is permeated with discriminatory intimidation, ridicule, and insult that 
is sufficiently severe or pervasive to alter the conditions of the victim’s 
employment and create an abusive working environment, Reichman v 
New York, 179 AD8d 1115, 117 NYS3d 280 (2d Dept 2020); see Harris v 
Forklift Systems, Inc., 510 US 17, 114 SCt 367 (1993); Forrest v Jewish 
Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004), 
hability under NYCHRL depends on whether plaintiff proves by a 
preponderance of the evidence that he or she has been treated less well 
than other employees because of the relevant protected characteristic, 
Reichman v New York, supra; Suri v Grey Global Group, Inc., supra; 
Williams v New York City Housing Authority, supra, or race, Ellison v 
Chartis Claims, Inc., supra; Nelson v HSBC Bank USA, supra; see 
Golston-Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 
2020). The conduct alleged must, however, exceed what a reasonable 
victim of discrimination would consider petty slights and trivial incon- 
veniences, Reichman v New York, supra; Williams v New York City 
Housing Authority, supra. Mere personality conflicts will not suffice to 
establish a hostile work environment, Forrest v Jewish Guild for the 
Blind, supra; Reichman v New York, supra. Summary judgment 
dismissing the claim should normally be denied if there exist triable is- 
sues of fact as to whether such conduct has occurred or, in the “mixed 
motive” context, whether discrimination was one of the motivating fac- 
tors for defendant’s conduct, Williams v New York City Housing Author- 
ity, supra; see Suri v Grey Global Group, Inc., supra. The “severe or 
pervasive” standard should be considered only on the issue of damages 
under NYCHRL, Nelson v HSBC Bank USA, supra; Williams v New 
York City Housing Authority, supra; see Hernandez v Kaisman, 103 
AD3d 106, 957 NYS2d 53 (1st Dept 2012); Comment to PJI 9:5. 


A single instance of unequal treatment between a man and a 
woman or a heterosexual and a homosexual may constitute discrimina- 
tion, but may not qualify as “harassment,” Williams v New York City 
Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st Dept 2009). More- 
over, summary judgment for defendant is available under NYCHRL if 
defendant can show that the situation could only reasonably be 
interpreted by a trier of fact as representing no more than petty slights 
or trivial inconveniences, Williams v New York City Housing Authority, 
supra; see Nelson v HSBC Bank USA, 87 AD38d 995, 929 NYS2d 259 
(2d Dept 2011); Williams v New York City Housing Authority, supra 
(applying principle to hostile work environment claim based on alleged 
race discrimination). Dismissal is inappropriate if the case is not “truly 
insubstantial” and defendant’s behavior was within the broad range of 
conduct that falls between “severe and pervasive” on the one hand and 
“petty, slight or trivial inconvenience” on the other, Hernandez v 
Kaisman, 103 AD3d 106, 957 NYS2d 53 (1st Dept 2012). A single com- 
ment made in circumstances where the comment signals views about 
the role of women in the workplace may be actionable under the 
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NYCHRL, Golston-Green v New York, 184 AD3d 24, 123 NYS3d 656 
(2d Dept 2020); Williams v New York City Housing Authority, supra. 
Where the alleged discriminatory conduct in question represents a 
“borderline situation,” the determination should be left to the trier of 
fact, Golston-Green v New York, supra; Williams v New York City Hous- 
ing Authority, supra. 


2. Disability Discrimination 


Unlike the State Human Rights Law, NYCHRL defines “disability” 
purely in terms of impairment, without regard to the essential requisites 
of the job, Admin Code § 8-102(16)(a), (b)(1); Jacobsen v New York City 
Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE38d 159 
(2014); Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d 881, 976 NYS2d 
426, 998 NE2d 1050 (2013); see Vig v New York Hairspray Co., L.P., 67 
AD3d 140, 885 NYS2d 74 (1st Dept 2009); Phillips v New York, 66 
AD3d 170, 884 NYS2d 369 (1st Dept 2009). 


Critical to ensuring the rights of disabled employees is an effort by 
the employer to make a “reasonable accommodation” for the employee. 
In that regard, federal, state and local law all require an individualized 
inquiry, Phillips v New York, 66 AD3d 170, 884 NYS2d 369 (1st Dept 
2009); see Jacobsen v New York City Health and Hospitals Corp., 22 
NY3d 824, 988 NYS2d 86, 11 NE8d 159 (2014). NYCHRL contains a 
unique definition of “reasonable accommodation” as one “that can be 
made that shall not cause undue hardship in the conduct of the covered 
entity's business,” Admin Code § 8-102(18); Jacobsen v New York City 
Health and Hospitals Corp., supra; Romanello v Intesa Sanpaolo, S.p.A., 
22 NY3d 881, 976 NYS2d 426, 998 NE2d 1050 (2013); see Phillips v 
New York, supra. In contrast to the federal provisions, see U.S. Airways, 
Inc. v Barnett, 535 US 391, 122 SCt 1516 (2002), there are no particu- 
lar accommodations that are excluded from the universe of “reasonable 
accommodations” under NYCHRL, Phillips v New York, supra. 
Furthermore, there are no accommodations that may be deemed “un- 
reasonable” if they do not cause undue hardship, Phillips v New York, 
supra; see Romanello v Intesa Sanpaolo, S.p.A., supra. 


Where the “reasonable accommodation” requirement is in issue, 
defendant can avoid liability only by showing, as an affirmative defense, 
that plaintiff could not, with reasonable accommodation, “satisfy the es- 
sential requisites of the job or enjoy the. . . rights in question,” Admin 
Code § 8-107(15)(b); Jacobsen v New York City Health and Hospitals 
Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE8d 159 (2014); see Romanello 
v Intesa Sanpaolo, S.p.A., 22 NY3d 881, 976 NYS2d 426, 998 NE2d 
1050 (2013); Phillips v New York, 66 AD3d 170, 884 NYS2d 369 (1st 
Dept 2009). Thus, unlike the State HRL, see Comment to PJI 9:4, the 
City HRL places the burden on the employer to show the unavailability 
of any safe and reasonable accommodation and to show that any 
proposed accommodation would place an undue hardship on its busi- 
ness, Jacobsen v New York City Health and Hospitals Corp., supra. The 
NYCHRL’s “very different conception and statutory architecture” 
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governing “reasonable accommodations” in disability discrimination 
cases applies in the employment, housing and public accommodations 
contexts, Phillips v New York, supra; see Nelson v HSBC Bank USA, 87 
AD3d 995, 929 NYS2d 259 (2d Dept 2011); Williams v New York City 
Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st Dept 2009) (apply- 
ing principle to hostile work environment claim based on alleged race 
discrimination). 


Where an employee has made a specific request for an accommoda- 
tion, the employer may engage in a good faith interactive process with 
the employee to assess the needs of the employee and the reasonable- 
ness of his or her requested accommodation, Jacobsen v New York City 
Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE3d 159 
(2014); see Catalano v Fox Television Stations, Inc., 173 AD3d 439, 103 
NYS3d 44 (1st Dept 2019); Phillips v New York, 66 AD3d 170, 884 
NYS2d 369 (1st Dept 2009). An employer’s failure to engage in that pro- 
cess is but one factor to be considered by the finder of fact in deciding 
whether a reasonable accommodation was available for the employee’s 
disability at the time the employee sought the accommodation, Jacobsen 
v New York City Health and Hospitals Corp., supra. Moreover, the 
employer’s failure to engage in the interactive process will preclude the 
employer from obtaining summary judgment dismissing an employee’s 
NYCHRL claim on the ground of the reasonable accommodation affir- 
mative defense, id. An employer cannot arbitrarily reject an employee’s 
request without further inquiry, but must investigate the employee’s ac- 
commodation request and determine its feasibility by engaging in at 
least some deliberation upon the viability of the accommodation request, 
id.; Catalano v Fox Television Stations, Inc., supra. At trial, the 
employer does not automatically fail to establish a reasonable accom- 
modation affirmative defense solely because it did not engage in the 
interactive process, though that failure poses a formidable obstacle to 
the employer’s attempt to prove that no reasonable accommodation 
existed, Jacobsen v New York City Health and Hospitals Corp., supra. 


3. Age, Sexual Orientation and Religious Discrimination 


Unlike age discrimination claims asserted under ADEA, 29 USCA 
§ 633a, see Gross v FBL Financial Services, Inc., 557 US 167, 129 SCt 
2343 (2009), age discrimination claims asserted under NYCRHL may be 
based on a mixed-motive theory, Hamburg v New York University 
School of Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) 
(NYCHRL); Melman v Montefiore Medical Center, 98 AD3d 107, 946 
NYS2d 27 (1st Dept 2012). 


Under the New York City Human Rights Law, discrimination on 
the basis of sexual orientation or religion must be beyond what is 
considered petty slights and trivial inconveniences, Salemi v Gloria’s 
Tribeca Inc., 115 AD3d 569, 982 NYS2d 458 (1st Dept 2014). However, 
plaintiff is not required to demonstrate that defendant’s conduct was se- 
vere and pervasive, the more restrictive standard required under the 
State Human Rights Law, id. 


877 


PJI 9:1 PatrERN JURY INSTRUCTIONS 


4. Unemployment Status 


Effective June 1, 2013, NYCHRL prohibits New York City employ- 
ers with four or more employees from discriminating in certain employ- 
ment decisions on the basis of an applicant’s unemployment, Admin 
Code § 8-107(21)(a). The terms “unemployed” and “unemployment” 
mean “not having a job, being available for work, and seeking employ- 
ment,” id § 8-102(27). The categories of employment decisions that are 
covered are “hiring, compensation or the terms, conditions or privileges 
of employment on an applicant’s unemployment,” id § 8-107(21)(a)(1). 
NYCHRL also prohibits employers from “publish[ing] in print or in any 
other medium, an advertisement for any job vacancy in [New York 
City]” indicating either that being currently employed is a job qualifica- 
tion or that “the employer will not consider individuals for employment 
based on their unemployment,” id § 8-107(a)(2). The latter prohibition 
applies to all employers, regardless of the number of employees they 
have, id. The restrictions relating to advertising do not prohibit employ- 
ers from setting forth substantially job-related qualifications such as 
licensing, registration or permit requirements, minimum levels of educa- 
tion, training or professional, occupational or field training experience, 
id. § 8-107(21)(b)(3). 


The provisions forbidding discrimination on the basis of unemploy- 
ment permit recovery for both disparate treatment and disparate impact 
claims, see Admin Code § 8-107(21)(e). A claim of disparate impact 
requires a showing that either (a) the employer’s policies and practices 
result in a disparate impact to the detriment of the protected group or 
(b) an alternative policy or practice exists that would produce a less 
disparate impact, id. Disparate impact claims may be defeated by the 
employer only if the employer can show, as an affirmative defense, that 
(a) the policy or practice at issue is based on a substantially job-related 
qualification or did not contribute to the disparate impact or (b) the 
alternative practice or policy, if any, would not serve the employer as 
well, id. 


The prohibition against discriminating on the basis of an applicant’s 
unemployment status does not preclude an employer from inquiring 
into “the circumstances surrounding an applicant’s separation from 
prior employment,” Admin Code § 8-107(21)(b)(1). NYCHRL also 
permits an employer to consider an applicant’s unemployment “where 
there is a substantially job-related reason for doing so,” id. However, 
the term “substantially job-related reason” is not defined. The law al- 
lows employers to consider “substantially job related qualifications, 
including but not limited to a current and valid professional or oc- 
cupational license; a certificate, registration, permit or other credential; 
a minimum level of education or training; or a minimum level of profes- 
sional, occupational or field experience,” id § 8-107(21)(b)(2), (e). 


Notwithstanding the local law, an employer may give preference to 
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its own current employees in filling job vacancies and may base 
compensation and terms and conditions of employment on the individu- 
al’s level of experience, Admin Code § 8-107(21)(b)(4). The law is inap- 
plicable to certain hiring situations, including hiring pursuant to civil 
service rules and collective bargaining agreements, id § 8-107(21)(c). 


5. Predisposing Genetic Characteristics 


Unhke the State HRL, NYCHRL does not prohibit employment 
discrimination based on predisposing genetic characteristics, Peterson v 
New York, 120 AD3d 1328, 993 NYS2d 88 (2d Dept 2014); see Admin 
Code § 8-107(1)(a). 


6. Caregiver Status 


NYCHRL forbids employment discrimination on the basis of 
caregiver status, Admin Code § 8-107(a). A caregiver is defined as “a 
person who provides direct and ongoing care for a minor child or a care 
recipient,” id § 8-102(30)(a). The term “child” is defined as a biological, 
adopted or foster child, a legal ward, or a child of a caregiver standing 
in loco parentis, id § 8-102(30)(a)() and the term “minor child” is defined 
as a child under 18 years of age, id § 8-102(30)Gj). “Care recipient” is 
defined as a person with a disability who: (i) is a covered relative, or a 
person who resides in the caregiver’s household; and (ii) relies on the 
caregiver for medical care or to meet the needs of daily living, id § 8- 
102(30)(b). “Covered relatives” include a caregiver’s child, spouse, do- 
mestic partner, parent, sibling, grandchild or grandparent, or the child 
or parent of the caregiver’s spouse or domestic partner, or any other in- 
dividual in a familial relationship with the caregiver as designated by 
the rules of the Commission on Human Rights, id § 8-102(30)(c). Like 
NYSHRL, NYCHRL does not require employers to offer reasonable ac- 
commodations to employees because of their caregiving responsibilities. 
However, it does require employers to provide certain benefits like flex- 
ible scheduling if it extends such benefits to other employees, New York 
City Commission on Human Rights, Protections for Employees with 
Caregiving Responsibilities, http:/AWwww.nyc.gov/html/cchr/downloads/pd 
f/materials/Caregiver_FactSheet-Employer.pdf. 


7. Arrest and Conviction Records 


Adopted in 2015, the Fair Chance Act, NYC Admin Code § 8-107(11- 
a)(2), prohibits prospective employers from making inquiries about a job 
applicant’s pending arrest or criminal conviction record unless and until 
the employer has extended a conditional job offer to the applicant. Such 
inquiry may be made after a conditional job offer has been extended, 
but the response may be the basis for adverse employment action only if 
certain procedural safeguards are met, id § 8-107(11-a)(2)(b). The stat- 
ute provides for several exceptions, including applicants for employ- 
ment as police and peace officers and government positions requiring 
criminal background checks, id § 8-107(11-a)(2)(e)-(f)(1). The Fair 
Chance Act also prohibits job advertisements that suggest automatic 
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disqualification based in a prior arrest or criminal record, id § 8-107(11- 


a)(1). 
8. Retaliation Claims 


Admin Code § 8-107(7), the specific provision governing retaliation 
claims, states that “[i]Jt shall be unlawful to retaliate or discriminate in 
any manner against any person because such person has (i) opposed 
any practice forbidden under this chapter, (ii) filed a complaint, testified 
or assisted in any proceeding under this chapter, (iii) commenced a civil 
action alleging the commission of an act which would be an unlawful 
discriminatory practice under this chapter, (iv) assisted the commission 
or the corporation counsel in an investigation commenced pursuant to 
this title, or (v) provided any information to the commission pursuant to 
the terms of a conciliation agreement made pursuant to section 8-115 of 
this chapter,” see Brightman v Prison Health Service, Inc., 108 AD3d 
739, 970 NYS2d 789 (2d Dept 2013); Delrio v New York, 91 AD3d 900, 
938 NYS2d 149 (2d Dept 2012). As applied to claims of employment 
retaliation under Admin Code § 8-107(7), the drafters of the Restora- 
tion Act specifically intended to differentiate NYCHRL from the federal 
and state equivalent statutes by proscribing retaliation regardless of 
the degree or quality of harm to the particular complainant, Williams v 
New York City Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st 
Dept 2009). Accordingly, the NYCHRL standard is in line with the 
guidelines of the Equal Employment Opportunity Commission, but not 
with case law interpreting Title VII which requires a showing of 
ultimate action or a “material adversity” with respect to employment, 
housing or a public accommodation, Williams v New York City Housing 
Auth., supra. Instead, there need only be a showing by plaintiff that the 
retaliatory or discriminatory acts complained of were reasonably likely 
to deter a person from engaging in protected activity, Admin Code § 8- 
107(7); see Albunio v New York, 67 AD3d 407, 889 NYS2d 4 (1st Dept 
2009), affd, 16 NY3d 472, 922 NYS2d 244, 947 NE2d 135 (2011); Fletcher 
v Dakota, Inc., 99 AD3d 438, 948 NYS2d 263 (1st Dept 2012); Brightman 
v Prison Health Services, Inc., 62 AD3d 472, 878 NYS2d 357 (1st Dept 
2009); Williams v New York City Housing Auth., supra; see also Chin v 
New York City Housing Authority, 106 AD3d 4438, 965 NYS2d 42 (1st 
Dept 2013) (being yelled at, subjected to occasional offensive remarks, 
being required to perform what she regarded as undesirable tasks, be- 
ing denied family and medical leave, being overworked and being 
subjected to excessive scrutiny, all over a six-year period, insufficient to 
constitute disadvantage under NYCHRL). 


The NYCHRL offers retaliation victims, like discrimination victims, 
broader protection than its NYSHRL counterpart, Reichman v New 
York, 179 AD8d 1115, 117 NYS38d 280 (2d Dept 2020); see Albunio v 
New York, 16 NY3d 472, 922 NYS2d 244, 947 NE2d 1385 (2011). To 
make out an unlawful retaliation claim under the New York City Hu- 
man Rights Law, a plaintiff must show that (1) he or she engaged in a 
protected activity as that term is defined under the NYCHRL, (2) his or 
her employer was aware that he or she participated in such activity, (3) 
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his or her employer engaged in conduct which was reasonably likely to 
deter a person from engaging in that protected activity, and (4) there is 
a causal connection between the protected activity and the alleged re- 
taliatory conduct, Reichman v New York, supra; Brightman v Prison 
Health Service, Inc., 108 AD3d 739, 970 NYS2d 789 (2d Dept 2013); see 
Admin Code § 8-107(7). 


In assessing retaliation claims, the courts must apply a “keen sense 
of workplace realities,” Brightman v Prison Health Service, Inc., 108 
AD3d 739, 970 NYS2d 789 (2d Dept 2013); Williams v New York City 
Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st Dept 2009). Because 
the chilling effect of particular conduct is context-dependent, the jury is 
best suited to evaluate the impact of retaliatory conduct and, thus, no 
challenged conduct may be deemed non-retaliatory unless it can be said 
that “a jury could not reasonably conclude from the evidence that such 
conduct was ‘reasonably likely to deter a person from engaging in 
protected activity,” Nelson v HSBC Bank USA, 87 AD3d 995, 929 
NYS2d 259 (2d Dept 2011); Williams v New York City Housing Author- 
ity, supra, quoting Admin Code § 8-107(7); see Brightman v Prison 
Health Service, Inc., supra. Moreover, consistent with the legislative 
intent, the concept of “opposing” forbidden practices must be construed 
broadly and in favor of discrimination plaintiffs to the extent reason- 
ably possible, Albunio v New York, 67 AD3d 407, 889 NYS2d 4 (1st 
Dept 2009), affd, 16 NY38d 472, 922 NYS2d 244, 947 NE2d 135 (2011). 
Thus, “opposition” sufficient to trigger the protections against retalia- 
tion might arise from plaintiffs comments at a meeting with supervi- 
sors that could be interpreted as indirectly expressly disapproval of 
what she believed was discriminatory treatment of a co-worker, id; see 
McGuinness v Concentric Health Care LLC, 116 AD3d 527, 984 NYS2d 
34 (1st Dept 2014) (triable issue of fact regarding whether plaintiff's let- 
ter to human resources director regarding plaintiffs treatment at 
company and her perceptions of climate at company constituted com- 
plaint about age-related bias, a protected activity). 


Under NYCHRL, the factfinder may infer from other evidence that 
plaintiffs activity was, in fact, opposition to unlawful discrimination 
even where plaintiff has not explicitly pleaded as much, Fletcher v 
Dakota, Inc., 99 AD3d 43, 948 NYS2d 2638 (1st Dept 2012). Nonetheless, 
a detailed complaint drafted by counsel fails to state a cause of action 
for unlawful retaliation where it does not allege, even on information 
and belief, that defendant knew or should have known that plaintiff 
was acting to oppose discrimination, id; see Crookendale v New York 
City Health and Hospitals Corporation, 175 AD3d 1132, 107 NYS3d 282 
(1st Dept 2019) (retaliation claim dismissed because no evidence that 
employers had any knowledge of complaints). Moreover, even with the 
liberalized standards for applying NYCHRL, plaintiff must still make a 
threshold showing linking the adverse action complained of to a retalia- 
tory motivation, Williams v New York City Housing Authority, 61 AD3d 
62, 872 NYS2d 27 (1st Dept 2009); see Reichman v New York, 179 
AD3d 1115, 117 NYS3d 280 (2d Dept 2020) (plaintiff failed to establish 
causal connection between protected activity and alleged retaliatory ac- 
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tions, where evidence demonstrated that such actions were motivated 
by legitimate, nondiscriminatory reasons). 


An allegation that plaintiffs employment was terminated “in retali- 
ation for her having filed a Workers’ Compensation claim” does not 
state a cause of action for retaliatory discharge under NYCHRL, since 
the filing of a claim for workers’ compensation is not a “protected activ- 
ity” and therefore does not constitute “opposing or complaining about 
unlawful discrimination,” Brook v Overseas Media, Inc., 69 AD3d 444, 
893 NYS2d 37 (1st Dept 2010). 


To establish its entitlement to summary judgment in a retaliation 
case, a defendant must demonstrate that the plaintiff cannot make out 
a prima facie claim of retaliation or, having offered legitimate, 
nonretaliatory reasons for the challenged actions, that there exists no 
triable issue of fact as to whether the defendant’s explanations were 
pretextual, Reichman v New York, 179 AD3d 1115, 117 NYS38d 280 (2d 
Dept 2020); Brightman v Prison Health Service, Inc., 108 AD3d 739, 
970 NYS2d 789 (2d Dept 2013); Delrio v New York, 91 AD3d 900, 938 
NYS2d 149 (2d Dept 2012). Once the defendant has satisfied its initial 
burden, the plaintiff must submit evidentiary facts or materials to rebut 
the defendant’s prima facie showing, so as to demonstrate the existence 
of a triable issue of fact, Brightman v Prison Health Service, Inc., supra; 
see Reichman v New York, supra. Where a defendant on a summary 
judgment motion has made a prima facie showing that its allegedly re- 
taliatory conduct was justified on permissible grounds, the plaintiff 
must either counter the defendant’s evidence by producing evidence 
that the reasons put forth by the defendant were merely a pretext, or 
show that, regardless of any legitimate motivations the defendant may 
have had, the defendant was motivated at least in part by an impermis- 
sible motive, Reichman v New York, supra; Brightman v Prison Health 
Service, Inc., supra. 


9. Marital Status 


NYCHRL forbids discrimination based on marital status, Admin 
Code § 8-107 (a). In discrimination cases brought under the NYCHRL 
before the Restoration Act and under the State Human Rights Law, the 
Court of Appeals interpreted “marital status” narrowly, see Levin v 
Yeshiva University, 96 NY2d 484, 730 NYS2d 15, 754 NE2d 1099 (2001); 
Manhattan Pizza Hut, Inc. v New York State Human Rights Appeal 
Bd., 51 NY2d 506, 4384 NYS2d 961, 415 NE2d 950 (1980) (employer, 
who terminated plaintiff under company antinepotism policy because 
husband was her manager, did not violate New York State Human 
Rights Law that prohibits discrimination based on marital status; plain 
and ordinary meaning of “marital status” refers to whether one is mar- 
ried, single, divorced, separated or widowed, not to identity of plaintiffs 
present or former spouse or such person’s occupation). In a case of first 
impression under the NYCHRL after the Restoration Act, the First 
Department held that an employee stated a cause of action for 
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discrimination based on marital status when he was terminated after 
his wife left the employer to work for the employer’s competitor, Morse 
v Fidessa Corporation, 165 AD3d 61, 84 NYS3d 50 (1st Dept 2018). The 
court interpreted the liberal construction provision of the NYCHRL, 
Admin Code § 8-130, as the rejection of the “plain and ordinary” mean- 
ing of “marital status” set forth in Manhattan Pizza Hut, Inc. v New 
York State Human Rights Appeal Bd., supra, and the distinction be- 
tween marital status as such and marital status as a disqualifying rela- 
tionship, id. The court held that “marital status” may refer to whether 
an individual is married or not married, but under the NYCHRL, it 
may also refer to whether two individuals are married to each other or 
not married to each other, i.e., “the marital status of two people in rela- 
tion to each other,” id. 


D. Summary Judgment Standards 


The Court of Appeals has not yet addressed whether a plaintiffs 
burden in opposing a motion for summary judgment dismissing a 
NYCHRL claim is easier or lighter than his or her burden in opposing 
such a motion in a case arising under the State Human Rights Law, see 
Sandiford v New York Dept. of Educ., 22 NY3d 914, 977 NYS2d 699, 
999 NE2d 1144 (2013). The Second Department has suggested that the 
plaintiffs burden in opposing a motion for summary judgment under 
the NYSHRL is more demanding than a plaintiffs corresponding burden 
under the NYCHRL, Ellison v Chartis Claims, Inc., 178 AD3d 665, 115 
NYS3d 53 (2d Dept 2019). Both the First and Second Departments have 
articulated a similar framework for evaluating motions for summary 
judgment under the NYCHRL. Where a defendant has moved for sum- 
mary judgment and has offered evidence in admissible form of one or 
more nondiscriminatory motivations for its actions, a court should 
ordinarily avoid the “unnecessary and confusing” effort of going back to 
the question of whether the plaintiff has made out a prima facie case of 
discrimination in the first place, Bennett v Health Management 
Systems, Inc., 92 AD3d 29, 986 NYS2d 112 (1st Dept 2011); see Cadet- 
Legros v New York University Hosp. Center, 185 AD3d 196, 21 NYS3d 
221 (1st Dept 2015) (quoting Bennett v Health Management Systems, 
Inc., supra); Furfero v St. John’s University, 94 AD3d 695, 941 NYS2d 
639 (2d Dept 2012) (quoting Bennett v Health Management Systems, 
Inc., supra). Instead, the court should focus on whether the defendant 
has met its burden, as moving party, of showing that, based on the evi- 
dence before the court and drawing all reasonable inferences in 
plaintiffs favor, no jury could find defendant liable under any of the ev- 
identiary routes applicable to discrimination cases, Cadet-Legros v New 
York University Hosp. Center, supra; Bennett v Health Management 
Systems, Inc., supra; Furfero v St. John’s University, supra. Thus, a 
defendant’s motion for summary judgment under the NYCHRL is evalu- 
ated under both the “familiar framework” of McDonnell Douglas Corp. v 
Green, 411 US 792, 93 SCt 1817 (1973) and under the “newer” mixed- 
motive framework, which imposes a lesser burden on a plaintiff oppos- 
ing such a motion, Reichman v New York, 179 AD3d 1115, 117 NYS3d 
280 (2d Dept 2020); Ellison v Chartis Claims, Inc., supra; Sanderson- 
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Burgess v New York, 173 AD3d 1233, 102 NYS38d 678 (2d Dept 2019) 
(summary judgment for defendant under NYCHRL “should be granted 
only if no jury could find liability under any of the evidentiary routes— 
McDonnell Douglas, mixed motive, direct evidence, or some combination 
thereof’); Persaud v Walgreens Co., 161 AD3d 1019, 76 NYS3d 613 (2d 
Dept 2018); Bennett v Health Management Systems, Inc., supra;Ham- 
burg v New York University School of Medicine, 155 AD3d 66, 62 NYS3d 
26 (1st Dept 2017). If the plaintiff responds with at least some evidence 
that the defendant’s explanations are pretextual, i.e., false, misleading, 
or incomplete, determinations properly made by a jury come into play, 
and thus such evidence of pretext should almost in every case indicate 
that a motion for summary judgment be denied, Furfero v St. John’s 
University, supra; Bennett v Health Management Systems, Inc., supra, 
even though such evidence of pretext might not be sufficient under 
federal or state law, Cadet-Legros v New York University Hosp. Center, 
supra. 


The First Department has held that when a plaintiff bases a claim 
under NYCHLR on a hostile work environment created after she 
rebuffed the alleged sexual advances of her supervisor, summary judg- 
ment for the employer-defendant would be denied, despite defendant’s 
non-discriminatory explanations for supervisor’s behavior, because ques- 
tions of fact existed as to whether there was a casual connection be- 
tween plaintiffs rejection of the alleged sexual overtures and supervi- 
sor’s subsequent demeaning behavior, Suri v Grey Global Group, Inc., 
164 AD3d 108, 83 NYS3d 9 (1st Dept 2018) (rejecting burden-shifting 
analysis in Bennett v Health Management Systems, Inc., 92 AD8d 29, 
936 NYS2d 112 (1st Dept 2011)). 


E. Statute of Limitations 


The three-year statute of limitations is tolled during the pendency 
of an administrative complaint before the New York City Human Rights 
Commission, Admin Code § 8-502(d); see Forrest v Jewish Guild for the 
Blind, 309 AD2d 546, 765 NYS2d 326 (1st Dept 2003), affd, 3 NY3d 
295, 786 NYS2d 382, 819 NE2d 998 (2004); compare Henderson v Van 
Buren, 15 AD3d 980, 789 NYS2d 355 (4th Dept 2005) (statute of limita- 
tions not tolled during pendency of complaint before State Division of 
Human Rights where complaint dismissed at plaintiff's request). The 
federal district courts in New York have held that the filing of a com- 
plaint before the EEOC also tolls the limitations period for bringing an 
action under the New York City Human Rights Law, Wilson v New 
York City Police Dept., 2011 WL 1215031 (SDNY 2011); Esposito v 
Deutsche Bank AG, 2008 WL 5233590 (SDNY 2008). 


As a general rule, the “continuing violation” doctrine, where ap- 
plicable, permits a plaintiff to recover for discriminatory conduct that 
occurred outside the limitations period. Although federal law restricts 
the doctrine to harassment claims (as distinguished from claims involv- 
ing discrete discriminatory acts), National R.R. Passenger Corp. v 
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Morgan, 536 US 101, 122 SCt 2061 (2002), no similar restriction exists 
under NYCHRL, which has a three-year statute of limitations, Williams 
v New York City Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st 
Dept 2009). However, even under NYCHRL, the “continuing violation 
doctrine” may be applied only if the misconduct occurring outside the 
limitations period was joined with actionable conduct within that pe- 
riod, Williams v New York City Housing Authority, supra; see Mira v 
Harder (Evans), 177 AD3d 426, 113 NYS3d 44 (1st Dept 2019). Thus, 
where an inappropriate comment was made to an employee some 19 
months before the start of the limitations period, subsequent conduct 
within that period that amounted to nothing more than “petty slights or 
trivial inconveniences” did not save plaintiffs’ harassment claim from 
being time-barred, id. 


F. Punitive Damages 


Although punitive damages are not available in employment 
discrimination cases brought under the New York State Human Rights 
Law, Thoreson v Penthouse Intern., Ltd., 80 NY2d 490, 591 NYS2d 978, 
606 NE2d 1369 (1992), they are available under NYCHRL, Administra- 
tive Code of City of New York § 8-502(a); see Chauca v Abraham, 30 
NY3d 325, 67 NYS3d 85, 89 NE3d 475 (2017); McIntyre v Manhattan 
Ford, Lincoln-Mercury, Inc., 256 AD2d 269, 682 NYS2d 167 (1st Dept 
1998); Walsh v Covenant House, 244 AD2d 214, 664 NYS2d 282 (1st 
Dept 1997); Bracker v Cohen, 204 AD2d 115, 612 NYS2d 113 (1st Dept 
1994). The standard of proof on a claim for punitive damages under the 
New York City Human Rights law is the common law standard 
articulated in Home Ins. Co. v American Home Products Corp., 75 NY2d 
196, 551 NYS2d 481, 550 NE2d 930 (1990), Chauca v Abraham, supra. 
Thus, a plaintiff is entitled to punitive damages in a New York City Hu- 
man Rights Law action where the wrongdoer’s actions amount to “will- 
ful or wanton negligence, or recklessness, or where there is a conscious 
disregard of the rights of others or conduct so reckless as to amount to 
such disregard,” id (internal quotation marks omitted); see Comment to 
PJI 2:278. However, punitive damages are not recoverable under 
NYCHRL in an action against the City of New York, Krohn v New York 
City Police Dept., 2 NY3d 329, 778 NYS2d 746, 811 NE2d 8 (2004). The 
employer’s demonstration of any of the listed factors under Admin Code 
§ 8-107 (13) (d) 1 G) - Gv) may be considered in mitigation of punitive 
damages, Admin Code § 8-107 (13); Chauca v Abraham, supra. 


G. Attorneys Fees 


In contrast to Executive Law § 296, which does not permit recovery 
of attorney’s fees in administrative proceedings, New York City Bd. of 
Ed. v Sears, 83 AD2d 959, 443 NYS2d 23 (2d Dept 1981);State Commis- 
sion for Human Rights v Speer, 35 AD2d 107, 313 NYS2d 28 (2d Dept 
1970), rev'd on other grounds, 29 NY2d 555, 324 NYS2d 297, 272 NE2d 
884 (1971), attorney’s fees are available to a “prevailing party” under 
the New York City Human Rights Law, Administrative Code of City of 
New York § 8-502(f). An award of attorneys’ fees under the NYCHRL is 
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always discretionary, be it for trial or appellate work, Albunio v New 
York, 23 NY38d 65, 989 NYS2d 1, 11 NE8d 1104 (2014). 


The term “prevailing party” includes a plaintiff whose commence- 
ment of litigation was a “catalyst” for a policy change on defendant’s 
part, id. In McGrath v Toys “R” Us, Inc., 3 NY3d 421, 788 NYS2d 281, 
821 NE2d 519 (2004), the Court of Appeals adopted the federal rule 
that a prevailing party who recovers only nominal damages is neverthe- 
less entitled to fees if the litigation served a significant public purpose. 
However, a plaintiff who was awarded compensatory and punitive dam- 
ages need not show that the judgment furthered a public purpose in or- 
der recover attorney’s fees, Fornuto v Nisi, 84 AD3d 617, 923 NYS2d 
493 (1st Dept 2011). 


Where the court has awarded the plaintiff attorneys’ fees under the 
New York City Human Rights Law, Admin Code § 8-502(f), absent a 
term in a contingency fee agreement between the attorney and the cli- 
ent expressly providing for a different distribution, the attorney is 
entitled to the greater of either the contingency fee or the statutory 
award, Albunio v New York, 23 NY3d 65, 989 NYS2d 1, 11 NE8d 1104 
(2014). 


H. Miscellaneous 


Under federal civil rights statutes and the State HRL, stray 
remarks, standing alone, do not constitute evidence of discrimination, 
see Comment to PJI 9:1. The stray remarks doctrine applies as well to 
claims brought pursuant to the New York City Human Rights Law, 
Godbolt v Verizon New York Inc., 115 AD3d 493, 981 NYS2d 694 (1st 
Dept 2014); see Abe v New York University, 169 AD3d 445, 94 NYS3d 
17 (Ist Dept 2019). The doctrine is not inconsistent with the intentions 
of the NYCHRL, since statements constitute evidence of discriminatory 
motivation when a plaintiff demonstrates that a nexus exists between 
the allegedly discriminatory statements and a defendant’s adverse deci- 
sion against the plaintiff, id. 


While the case law sometimes refers to “discriminatory animus,” 
the antidiscrimination laws require only an intent to discriminate 


“because of” race or some other protected status, Cadet-Legros v New 
York University Hosp. Center, 135 AD3d 196, 21 NYS3d 221 (1st Dept 
2015). 


The doctrine of collateral estoppel may compel dismissal of an em- 
ployee’s claim under the New York City Human Rights Law where a 
similar claim under a federal civil rights statute was dismissed in a 
prior action, Simmons-Grant v Quinn Emanuel Urquhart & Sullivan, 
LLP, 116 AD3d 134, 981 NYS2d 89 (1st Dept 2014) (dismissal of title 
VII constructive discharge cause of action by federal court served to col- 
laterally estop plaintiff from re-litigating fact issue central and critical 
to her NYCHRL retaliation claim in state court, resulting in dismissal 
of NYCHRL claim); see Kim v Goldberg, Weprin, Finkel, Goldstein, 
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LLP, 120 AD3d 18, 987 NYS2d 338 (1st Dept 2014) (federal court’s dis- 
missal of retaliation claims under Family and Medical Leave Act (29 
USC § 2601, et seq.) did not serve to collaterally estop plaintiff from 
litigating in State court action issues relating to retaliation claims 
under New York State and New York City Human Rights Laws; 
plaintiffs claims under State and City Human Rights Laws, which were 
dismissed without prejudice by federal court, were based on different 
instances of protected activity and therefore entirely distinct from 
FMLA retaliation claim). Even where the NYCHRL law demands a dif- 
ferent analysis or imposes a lesser burden for raising an issue, collat- 
eral estoppel may apply to strictly factual questions resolved in a prior 
action under Title VII if the questions “did not involve application of the 
law to the facts or the expression of an ultimate legal conclusion,” 
Simmons-Grant v Quinn Emanuel Urquhart & Sullivan, LLP, supra; 
see Hudson v Merrill Lynch & Co., Inc., 188 AD3d 511, 31 NYS3d 3 (1st 
Dept 2016). 
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Il. Instructions 


PJI 9:1. Employment Discrimination—Circumstantial 


Evidence 


As you have heard, this is an action to recover 
damages for employment discrimination. The law 
prohibits employment discrimination based on /in- 
sert the statutorily protected category, such as: (sex, 
race, national origin, age, disability, marital status, 
or other)]. In this case, plaintiff (AB) claims that 
[state facts alleged to constitute an unlawful discrimina- 
tory practice, such as:—] ((he, she) was denied a 
promotion because of (his, her) /insert the statutorily 
protected category.] 


In order for AB to recover, (he, she) must prove 
by a preponderance of the evidence that (his, her) 
[insert the statutorily protected category/ was a deter- 
mining factor in defendant CD’s decision to deny 
(him, her) the promotion. There can be more than 
one determining factor in any decision. Therefore 
AB need not prove that /insert the statutorily protected 
category/ was the only reason for CD’s decision. 
[Insert the statutorily protected category] is a determin- 
ing factor if AB would have received the promo- 
tion except for (his, her) /insert the statutorily 
protected category/. In other words, [insert the statuto- 
rily protected category] is a determining factor if it 
made a difference in whether or not (he, she) 
would have received the promotion. 


AB is not required to produce direct evidence 
that CD discriminated against (him, her) on the 
basis of /insert the statutorily protected category]. 
Discrimination is rarely admitted and may be 
inferred from the existence of other facts. 


In deciding whether [insert the statutorily pro- 
tected category/ was a determining factor in CD’s de- 
cision, you must first consider whether AB has 
established the following facts by a preponderance 
of the evidence. First, AB must prove that (he, she) 
applied for and was qualified for the promotion. 
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Second, AB must prove that (he, she) was denied 
the promotion. Third, AB must prove [insert and 
adapt one of the following: (that the position was filled 
by a person outside the protected category, that 
after plaintiff's rejection, the position remained 
open and the employer continued to interview 
persons with the same qualifications as the plain- 
tiff, that the rejection occurred under circum- 
stances giving rise to an inference of 
discrimination). 


If you find that AB has failed to prove any one 
of these facts, you will find for CD (on this issue). 
If you find that AB has proved all of these facts, 
then you must proceed to consider the reason CD 
has given for denying AB the promotion. 


CD has produced evidence that /here state 
defendant’s nondiscriminatory reason]. AB claims that 
this is not the real reason. AB has the burden of 
establishing by a preponderance of the evidence 
that the reason offered by CD was not really the 
reason the promotion was denied and that AB’s 
[insert the statutorily protected category/ was a deter- 
mining factor in the decision. 


If you find that AB has failed to prove that the 
reason offered by CD was not really the reason the 
promotion was denied, then you will find for CD 
(on this issue). If you find that AB has proved that 
the reason offered by CD was an excuse for dis- 
crimination, then you will find for AB (on this is- 
sue) and you should proceed to determine the 
amount of damages. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: [see PJI 9:1 SV] 


Comment 


Based on McDonnell Douglas Corp. v Green, 411 US 792, 93 SCt 
1817 (1973) (race); Forrest v Jewish Guild for the Blind, 3 NY3d 295, 
786 NYS2d 382, 819 NE2d 998 (2004) (race); Stephenson v Hotel 
Employees and Restaurant Employees Union Local 100 of the AFL-CIO, 
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6 NY3d 265, 811 NYS2d 633, 844 NE2d 1155 (2006) (age); Ferrante v 
American Lung Ass’n, 90 NY2d 628, 665 NYS2d 25, 687 NE2d 1308 
(1997) (age); Laverack & Haines, Inc. v New York State Div. of Human 
Rights, 88 NY2d 734, 650 NYS2d 76, 673 NE2d 586 (1996) (age); 
Consolidated Edison Co. of New York, Inc. v New York State Div. of 
Human Rights on Complaint of Easton, 77 NY2d 411, 568 NYS2d 569, 
570 NE2d 217 (1991) (sex and race); State Div. of Human Rights on 
Complaint of Cottongim v Onondaga County Sheriffs Dept., 71 NY2d 
623, 528 NYS2d 802, 524 NE2d 123 (1988) (race and sex); Miller 
Brewing Co. v State Div. of Human Rights, 66 NY2d 937, 498 NYS2d 
776, 489 NE2d 745 (1985) (age); Hardy v General Elec. Co., 270 AD2d 
700, 705 NYS2d 97 (8d Dept 2000) (age); Orlando v Rubersi Sales Inc., 
255 AD2d 802, 680 NYS2d 310 (3d Dept 1998) (age); Landwehr v Grey 
Advertising Inc., 211 AD2d 583, 622 NYS2d 17 (1st Dept 1995) (age); 
Sogg v American Airlines, Inc., 193 AD2d 1538, 603 NYS2d 21 (1st Dept 
1993) (sex, age and disability); Ioele v Alden Press, Inc., 145 AD2d 29, 
536 NYS2d 1000 (1st Dept 1989) (age); Executive Law § 296; see Cabrera 
v Jakabovitz, 24 F3d 372 (2d Cir 1994) (cautioning against instructing 
the jury about shifting burdens). The elements and burdens of a suc- 
cessful employment discrimination claim based on circumstantial evi- 
dence are virtually identical under state and federal law, Stephenson v 
Hotel Employees and Restaurant Employees Union Local 100 of the 
AFL-CIO, 6 NY38d 265, 811 NYS2d 633, 844 NE2d 1155 (2006); Mittl v 
New York State Div. of Human Rights, 100 NY2d 326, 763 NYS2d 518, 
794 NE2d 660 (2003); Ferrante v American Lung Ass’n, 90 NY2d 623, 
665 NYS2d 25, 687 NE2d 1308 (1997); Kent v Papert Companies, Inc., 
309 AD2d 234, 764 NYS2d 675 (1st Dept 2003). 


Where the claim is based on direct evidence of disparate treatment, 
the McDonnell Douglas formula used in this pattern charge is inap- 
plicable, Swierkiewicz v Sorema N. A., 534 US 506, 122 SCt 992 (2002); 
Trans World Airlines, Inc. v Thurston, 469 US 111, 105 SCt 613 (1985); 
Dister v Continental Group, Inc., 859 F2d 1108 (2d Cir 1988); Kump v 
Xyvision, Inc., 733 F Supp 554 (EDNY 1990), and this sample charge 
should not be used. See Introductory Statement for a description of a 
claim based on direct evidence of discrimination. Similarly, where the 
claim is based on disparate impact or on harassment, the McDonnell 
Douglas formula is inapplicable and the sample charge should not be 
used. See PJI 9:3 for a charge and discussion of disparate impact claims 
and see Introductory Statement for a description of claims based on 
harassment. 


First Stage: Plaintiff's Prima Facie Case 


In the first stage of a case based on circumstantial evidence, 
plaintiff makes out a prima facie case by proving four elements. The 
term “prima facie case” denotes the establishment of facts sufficient to 
create a legally mandatory, rebuttable presumption rather than the 
more traditional meaning of describing plaintiffs burden of setting 
forth sufficient evidence to go before the trier of fact, Texas Dept. of 
Community Affairs v Burdine, 450 US 248, 101 SCt 1089 (1981); Sogg v 
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American Airlines, Inc., 193 AD2d 153, 603 NYS2d 21 (1st Dept 1993). 
For purposes of Title VII, the prima facie case is an evidentiary stan- 
dard and not a pleading requirement, Swierkiewicz v Sorema N. A., 534 
US 506, 122 SCt 992 (2002). To make out a prima facie case at trial, 
plaintiff must prove 1) that plaintiff is a member of a protected group, 
as defined by the statute, Human Rights Law § 296(1)(a), 2) that 
plaintiff was qualified to hold the position, 3) that despite plaintiffs 
qualifications plaintiff was rejected, terminated or suffered another 
adverse employment action, and 4) the adverse employment action oc- 
curred under circumstances giving rise to an inference of discrimina- 
tion, Golston-Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 
2020); Reichman v New York, 179 AD3d 1115, 117 NYS3d 280 (2d Dept 
2020); Melman v Montefiore Medical Center, 98 AD3d 107, 946 NYS2d. 
27 (1st Dept 2012); see, Hamburg v New York University School of 
Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL); McDon- 
nell Douglas Corp. v Green, 411 US 792, 93 SCt 1817 (1973); Furfero v 
St. John’s University, 94 AD3d 695, 941 NYS2d 639 (2d Dept 2012). 


Plaintiffs burden of establishing a prima facie case has been 
described as “not onerous,” Texas Dept. of Community Affairs v Burdine, 
450 US 248, 101 SCt 1089 (1981); Tyler v Bethlehem Steel Corp., 958 
F2d 1176 (2d Cir 1992); Charrette v S.M. Flickinger Co., Inc., 806 F 
Supp 1045 (NDNY 1992), and as “not a significant hurdle,” Hardy v 
General Elec. Co., 270 AD2d 700, 705 NYS2d 97 (8d Dept 2000), and as 
“de minimis,’ Hamburg v New York University School of Medicine, 155 
AD3d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL); Kent v Papert 
Companies, Inc., 309 AD2d 234, 764 NYS2d 675 (1st Dept 2003); Arendt 
v General Elec. Co., 305 AD2d 762, 761 NYS2d 334 (38d Dept 2003); 
Wiesen v New York University, 304 AD2d 459, 758 NYS2d 51, 176 Ed 
Law Rep 396 (1st Dept 2003); Wiesen v New York University, 304 AD2d 
459, 758 NYS2d 51 (1st Dept 2003); Schwaller v Squire Sanders & 
Dempsey, 249 AD2d 195, 671 NYS2d 759 (1st Dept 1998). Notably, 
establishing a prima facie case of discrimination does not assure 
plaintiff that he or she will succeed in defeating defendant’s motion for 
summary judgment Melman v Montefiore Medical Center, 98 AD3d 
107, 946 NYS2d 27 (1st Dept 2012). Summary judgment for defendant 
may still be granted where defendant successfully makes the required 
second-stage showing by coming forward with admissible evidence of a 
legitimate nondiscriminatory reason for the adverse employment action 
and plaintiff fails to make a third-stage evidentiary showing that the 
proffered reason is pretextual, Abe v New York University, 169 AD3d 
445, 94 NYS3d 17 (1st Dept 2019) (assuming plaintiff made prima facie 
case of discrimination, summary judgment still appropriate since 
plaintiff produced no evidence of pretext); Melman v Montefiore Medical 
Center, supra; id. 


The first element of plaintiffs prima face case under Executive Law 
§ 296 requires that plaintiff be a member of a protected group, Golston- 
Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 2020), or 
closely associated with a member of a protected group, Chiara v New 
Castle, 126 AD3d 111, 2 NYS3d 132 (2d Dept 2015) (plaintiff married to 
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a Jewish woman); see Macchio v Michaels Elect. Supply Corp., 149 
AD3d 716, 51 NYS3d 134 (2d Dept 2017) (noting that discrimination in 
employment based on association also actionable under NYCHRL); 
Holcomb v Iona College, 521 F3d 130 (2d Cir 2008) (Title VII) (white 
male married to African-American female); Parr v Woodmen of the 
World Life Ins. Co., 791 F2d 888 (11th Cir 1986) (Title VII) (same); 
Hamburg v New York University School of Medicine, 155 AD3d 66, 62 
NYS3d 26 (1st Dept 2017) (NYCHRL). This element is not included in 
the charge because it typically does not present question of fact. 


The second element of plaintiffs prima facie case requires a show- 
ing that plaintiff was qualified for the job. To satisfy this element, 
plaintiff need only show that plaintiff possesses the basic skills neces- 
sary for performance of the job, Owens v New York City Housing 
Authority, 9384 F2d 405 (2d Cir 1991); Powell v Syracuse University, 
580 F2d 1150 (2d Cir 1978) (proof of competence sufficient to make out 
a prima facie case does not require proof of superiority or flawless per- 
formance); Hamburg v New York University School of Medicine, 155 
AD3d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL). In discharge cases 
as opposed to hiring cases, the focus shifts from plaintiff's job qualifica- 
tions to plaintiffs job performance, Song v Ives Laboratories, Inc., 957 
F2d 1041 (2d Cir 1992); Charrette v S.M. Flickinger Co., Inc., 806 F 
Supp 1045 (NDNY 1992); see Pantaleone v Jackson, 204 AD2d 458, 611 
NYS2d 631 (2d Dept 1994) (discharge reflected unsatisfactory job 
performance). Whether job performance was satisfactory depends on the 
employer’s criteria, not on standards that might seem reasonable to the 
jury or judge, Schutz v Finkelstein, Bruckman, Wohl, Most & Rothman, 
275 AD2d 407, 712 NYS2d 606 (2d Dept 2000). To satisfy the job perfor- 
mance requirement, plaintiff need only show that plaintiff was doing 
the job well enough to meet the employer’s legitimate expectations, 
Charrette v S.M. Flickinger Co., Inc., 806 F Supp 1045 (NDNY 1992). 


Under Title VII, the second element of the prima facie case is not 
satisfied in a failure to promote case, if plaintiff fails to allege specific 
jobs plaintiff sought, Brown v Coach Stores, Inc., 163 F3d 706 (2d Cir 
1998). Under this standard, it is insufficient to allege that many of the 
jobs were not posted, that plaintiff expressed a general interest in 
promotion at annual reviews, and that past discrimination deterred ap- 
plications, id. 


The third element of the prima facie case requires plaintiff to estab- 
lish that plaintiff was subject to an adverse employment decision. An 
adverse employment action requires a materially adverse change in the 
terms and conditions of employment, Forrest v Jewish Guild for the 
Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); Reichman v 
New York, 179 AD3d 1115, 117 NYS3d 280 (2d Dept 2020); Golston- 
Green v New York, 184 AD8d 24, 123 NYS8d 656 (2d Dept 2020); 
Messinger v Girl Scouts of the U.S.A., 16 AD3d 314, 792 NYS2d 56 (1st 
Dept 2005); but see Cadet-Legros v New York University Hosp. Center, 
135 AD3d 196, 21 NYS38d 221 (1st Dept 2015) (noting that New York 
City Human Rights Law does not state that adverse action must be 
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“materially adverse”). To be materially adverse, the change must be 
more disruptive than a mere inconvenience or an alteration of job re- 
sponsibilities, Mejia v Roosevelt Island Medical Associates, 95 AD3d 
570, 944 NYS2d 521 (1st Dept 2012); see Silvis v New York, 95 AD3d 
665, 946 NYS2d 22 (1st Dept 2012) (transfer from position of literacy 
coach to classroom teacher was mere alteration of responsibility, not 
adverse employment action); Furfero v St. John’s University, 94 AD3d 
695, 941 NYS2d 639 (2d Dept 2012) (assignment of college professor to 
unfavorable course schedule not adverse employment action). A materi- 
ally adverse change must be more disruptive than a mere inconvenience 
or an alteration of job responsibilities, and includes a termination of 
employment, a demotion evidenced by a decrease in wage or salary, a 
less distinguished title, a material loss of benefits or significantly 
diminished material responsibilities, Forrest v Jewish Guild for the 
Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004) (neither al- 
leged mistreatment by supervisor nor change in job title from music 
therapist to creative arts therapist constituted adverse employment ac- 
tion); Golston-Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d 
Dept 2020) (neither assignment to satellite office or midnight shift nor 
having fixed rather than rotating schedule for probationary police 
sergeant constituted materially adverse change in employment); 
Messinger v Girl Scouts of the U.S.A., supra; see Furfero v St. John’s 
University, supra (denial of research grants and graduate research as- 
sistants to college professors constitutes adverse employment actions); 
Ponterio v Kaye, 25 AD3d 865, 808 NYS2d 439 (38d Dept 2006). Absent 
some other change in the nature and conditions of employment or a sal- 
ary reduction, a transfer leading to an alteration in responsibilities, a 
forced delay in vacation and a negative evaluation are not cognizable as 
adverse employment actions, Mejia v Roosevelt Island Medical Associ- 
ates, supra. 


The fourth element has been alternatively expressed as establish- 
ing that the adverse employment decision occurred under circumstances 
giving rise to an inference of discrimination, Stephenson v Hotel 
Employees and Restaurant Employees Union Local 100 of the AFL-CIO, 
6 NY38d 265, 811 NYS2d 633, 844 NE2d 1155 (2006); Forrest v Jewish 
Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); 
Mittl v New York State Div. of Human Rights, 100 NY2d 326, 763 
NYS2d 518, 794 NE2d 660 (2003); Ferrante v American Lung Ass’n, 90 
NY2d 623, 665 NYS2d 25, 687 NE2d 1308 (1997); Hamburg v New York 
University School of Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 
2017) (NYCHRL); Anagnostakos v New York State Div. of Human 
Rights, 46 AD3d 992, 846 NYS2d 798 (3d Dept 2007); Pacheco v United 
Medical Associates, P.C., 305 AD2d 711, 759 NYS2d 556 (3d Dept 2003); 
Niagara Frontier Transp. Authority v State Div. of Human Rights, 275 
AD2d 922, 713 NYS2d 631 (4th Dept 2000); Sommerville v R.C.I., 257 
AD2d 884, 684 NYS2d 53 (3d Dept 1999); Schwaller v Squire Sanders & 
Dempsey, 249 AD2d 195, 671 NYS2d 759 (1st Dept 1998); Milonas v 
Rosa, 217 AD2d 825, 629 NYS2d 535 (3d Dept 1995); New York State 
Office of Mental Health, Kirby Forensic Psychiatric Center v New York 
State Div. of Human Rights, 210 AD2d 686, 619 NYS2d 874 (3d Dept 
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1994); Sogg v American Airlines, Inc., 193 AD2d 153, 603 NYS2d 21 
(1st Dept 1993). That inference may be drawn from direct evidence, 
from statistical evidence, or merely from the fact that the position was 
filled or held open for a person not in the protected class, id; see Cabal- 
lero v First Albany Corp., 237 AD2d 800, 654 NYS2d 866 (3d Dept 
1997); Lumberland v New York State Div. of Human Rights, 229 AD2d 
631, 644 NYS2d 864 (3d Dept 1996); Ioele v Alden Press, Inc., 145 AD2d 
29, 586 NYS2d 1000 (1st Dept 1989); Mayer v Manton Cork Corp., 126 
AD2d 526, 510 NYS2d 649 (2d Dept 1987). When the plaintiff is relying 
on the treatment of a person outside the protected class, there is no 
inference of discrimination unless that person is similarly situated, 
Washington v New York State Div. of Human Rights, 7 AD3d 895, 776 
NYS2d 650 (3d Dept 2004); Weit v Flaum, 258 AD2d 286, 685 NYS2d 
654 (1st Dept 1999). Where plaintiff relies on statistical evidence, the 
sample must be sufficiently large to be a reliable indicator of discrimina- 
tion, Anthony v Nemec, 225 AD2d 883, 638 NYS2d 529 (38d Dept 1996) 
(two previous incidents insufficient to establish statistically relevant ev- 
idence); New York State Office of Mental Health, Kirby Forensic Psychi- 
atric Center v New York State Div. of Human Rights, supra (four was 
too small a sample to be reliable). 


The prima facie case does not necessarily require plaintiff to prove 
that the position was filled by a person outside of the protected class. 
The Supreme Court has held, in an age discrimination case, that the 
fact that the plaintiff was replaced by someone outside the protected 
class is not a necessary element of the McDonnell Douglas prima facie 
case, O’Connor v Consolidated Coin Caterers Corp., 517 US 308, 116 
SCt 1307 (1996) (prima facie case established when replacement is by a 
significantly younger member of the protected class). However, the 
Supreme Court has not directly addressed the question whether in a 
Title VII case the replacement must be outside the protected class, St. 
Mary’s Honor Center v Hicks, 509 US 502, 113 SCt 2742 (1993) (Souter, 
J. dissenting, n.1). Courts have held that the fact that the replacement 
is a member of the protected class does not necessarily defeat the claim, 
see New York v New York State Div. of Human Rights, 229 AD2d 307, 
645 NYS2d 14 (1st Dept 1996); Sogg v American Airlines, Inc., 193 
AD2d 1538, 603 NYS2d 21 (1st Dept 1993); see also Carson v Bethlehem 
Steel Corp., 82 F3d 157 (7th Cir 1996); Cumpiano v Banco Santander 
Puerto Rico, 902 F2d 148 (1st Cir 1990). 


Second Stage: Defendant’s Proffered Reason 


Once plaintiff has established a prima facie case, the second stage 
requires that the defendant come forward with admissible evidence of a 
legitimate, independent, and nondiscriminatory reason for the employ- 
ee’s rejection, Raytheon Co. v Hernandez, 540 US 44, 124 SCt 513 (2003); 
Texas Dept. of Community Affairs v Burdine, 450 US 248, 101 SCt 1089 
(1981); McDonnell Douglas Corp. v Green, 411 US 792, 93 SCt 1817 
(1973); Stephenson v Hotel Employees and Restaurant Employees Union 
Local 100 of the AFL-CIO, 6 NY3d 265, 811 NYS2d 633, 844 NE2d 1155 
(2006); Forrest v Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 
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382, 819 NE2d 998 (2004); Ferrante v American Lung Ass’n, 90 NY2d 
623, 665 NYS2d 25, 687 NE2d 1308 (1997); Mittl v New York State Div. 
of Human Rights, 100 NY2d 326, 763 NYS2d 518, 794 NE2d 660 (2003); 
Laverack & Haines, Inc. v New York State Div. of Human Rights, 88 
NY2d 734, 650 NYS2d 76, 673 NE2d 586 (1996); Consolidated Edison 
Co. of New York, Inc. v New York State Div. of Human Rights on 
Complaint of Easton, 77 NY2d 411, 568 NYS2d 569, 570 NE2d 217 
(1991); State Div. of Human Rights on Complaint of Cottongim v 
Onondaga County Sheriffs Dept., 71 NY2d 623, 528 NYS2d 802, 524 
NE2d 123 (1988); Hamburg v New York University School of Medicine, 
155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL); Roundtree v 
School Dist. of City of Niagara Falls, 294 AD2d 876, 741 NYS2d 633 
(4th Dept 2002); Lumberland v New York State Div. of Human Rights, 
229 AD2d 631, 644 NYS2d 864 (3d Dept 1996); New York State Div. of 
Human Rights on Complaint of Hunt v Belmont Fire Co., 224 AD2d 
954, 6837 NYS2d 565 (4th Dept 1996); Bockino v Metropolitan Transp. 
Authority, 224 AD2d 471, 638 NYS2d 1387 (2d Dept 1996); New York 
Telephone Co. v New York State Div. of Human Rights, 222 AD2d 234, 
634 NYS2d 691 (1st Dept 1995); Milonas v Rosa, 217 AD2d 825, 629 
NYS2d 535 (3d Dept 1995); New York State Office of Mental Health, 
Kirby Forensic Psychiatric Center v New York State Div. of Human 
Rights, 210 AD2d 686, 619 NYS2d 874 (3d Dept 1994); Sogg v American 
Airlines, Inc., 193 AD2d 153, 603 NYS2d 21 (1st Dept 1993); see Miller 
Brewing Co. v State Div. of Human Rights, 66 NY2d 937, 498 NYS2d 
776, 489 NE2d 745 (1985); Golston-Green v New York, 184 AD3d 24, 
123 NYS3d 656 (2d Dept 2020); Wozniak vy Components Assembly Div. 
Inc., 220 AD2d 934, 682 NYS2d 718 (3d Dept 1995) (consolidation of 
shifts necessitated by external economic factors and plaintiff less quali- 
fied than others for remaining jobs); Energy Expo, Inc. v New York 
State Div. of Human Rights, 112 AD2d 302, 491 NYS2d 748 (2d Dept 
1985); see also Schweizer Aircraft Corp. v New York State Div. of 
Human Rights, 220 AD2d 855, 632 NYS2d 247 (8d Dept 1995) (in case 
involving women asserting a gender-based pay differential, defendant’s 
assertion that plaintiffs required more supervision was itself 
discriminatory). 


Corporate reorganization, reductions in work force due to economic 
conditions, and layoffs due to serious financial crises have been held to 
be legitimate, independent, and nondiscriminatory reasons for defen- 
dant’s adverse employment decision, see Laverack & Haines, Inc. v New 
York State Div. of Human Rights, 88 NY2d 734, 650 NYS2d 76, 673 
NE2d 586 (1996); Hamburg v New York University School of Medicine, 
155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL); Jordan v Bates 
Advertising Holdings, Inc., 46 AD38d 440, 848 NYS2d 127 (1st Dept 
2007); Bailey v New York Westchester Square Medical Centre, 38 AD3d 
119, 829 NYS2d 30 (1st Dept 2007); Mete v New York State Office of 
Mental Retardation and Developmental Disabilities, 21 AD3d 288, 800 
NYS2d 161 (1st Dept 2005); Hardy v General Elec. Co., 270 AD2d 700, 
705 NYS2d 97 (3d Dept 2000); Kipper v Doron Precision Systems, Inc., 
194 AD2d 855, 598 NYS2d 399 (8d Dept 1993); Manning v Norton Co., 
189 AD2d 971, 592 NYS2d 154 (3d Dept 1993); Johnson v National 
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League for Nursing, 135 AD2d 393, 521 NYS2d 689 (1st Dept 1987); 
Keith v Carrier Intern. Corp., 182 AD2d 926, 518 NYS2d 261 (4th Dept 
1987); see also Albert v Beth Israel Medical Center, 230 AD2d 695, 646 
NYS2d 688 (1st Dept 1996) (doctor’s discharge justified by hospital’s de- 
cision to switch emphasis of its MRI technology from research uses to 
clinical uses as well as its need to adjust budget in manner consistent 
with emerging clinical focus); however, even during a legitimate reorga- 
nization or work force reduction, an employer may not dismiss an em- 
ployee for unlawful, discriminatory reasons, Roundtree v School Dist. of 
City of Niagara Falls, 294 AD2d 876, 741 NYS2d 633 (4th Dept 2002); 
Hagelthorn v Kennecott Corp., 710 F2d 76 (2d Cir 1983). An employer 
may apply different standards of compensation on the basis of a bona 
fide seniority or merit system, Siri v Princeton Club of New York, 59 
AD3d 309, 874 NYS2d 408 (1st Dept 2009); see 42 USC § 2000e-2(h). 
Plaintiff cannot rebut an employer’s showing of a nondiscriminatory 
corporate policy decision by challenging it as contrary to sound business 
or economic policy, Melman v Montefiore Medical Center, 98 AD3d 107, 
946 NYS2d 27 (1st Dept 2012); Abe v New York University, 169 AD3d 
445, 94 NYS3d 17 (1st Dept 2019) (pretext not established when 
plaintiff's evidence merely questioned budgetary reasons why defendant 
terminated him). 


Poor work performance and lack of qualifications may also serve to 
rebut plaintiffs prima facie case, see Melman v Montefiore Medical 
Center, 98 AD3d 107, 946 NYS2d 27 (1st Dept 2012) (department 
chairman’s performance deficiencies); Singh v State Office of Real 
Property Services, 40 AD3d 1354, 8837 NYS2d 378 (3d Dept 2007) (un- 
satisfactory job performance); Suleman v State of N.Y. Dept. of Taxation 
and Finance, 27 AD3d 1040, 812 NYS2d 687 (3d Dept 2006) (false state- 
ments, submission of numerous false documents possibly amounting to 
criminal conduct, false employment history); Dickerson v Health 
Management Corp. of America, 21 AD3d 326, 800 NYS2d 391 (1st Dept 
2005) (chronic absenteeism and tardiness); Pramdip v Building Service 
32B-J Health Fund, 308 AD2d 523, 765 NYS2d 44 (2d Dept 2003) 
(processing nonexistent employee benefits claims for payment); Strass- 
berg v Long, 300 AD2d 141, 752 NYS2d 625 (1st Dept 2002) (need for 
closer supervision due to customer complaints and prior disciplinary ac- 
tions against plaintiff); Times Mirror Magazines, Inc. v Houghton, 268 
AD2d 355, 702 NYS2d 265 (1st Dept 2000) (failing to meet sales quotas, 
failing to retain key accounts, and failing to meet supervisor’s reason- 
able recommendations for improving sales performance); Bockino v 
Metropolitan Transp. Authority, 224 AD2d 471, 6838 NYS2d 137 (2d 
Dept 1996) (serious deficiencies in plaintiffs management of his opera- 
tions); Brooks v Blue Cross of Northeastern New York, Inc., 195 AD2d 
814, 600 NYS2d 346 (3d Dept 1993); O’Connor v Frawley, 175 AD2d 
781, 573 NYS2d 675 (1st Dept 1991); Brown v General Elec. Co., 144 
AD2d 746, 584 NYS2d 743 (8d Dept 1988). However, an employer’s as- 
sertion of poor work performance in the face of positive job evaluations 
is particularly suspect, O’Connor v Frawley, supra. 


The employer’s burden is that of going forward with evidence of a 
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legitimate and nondiscriminatory reason, not the burden of persuasion, 
which remains with the plaintiff at all times in a disparate treatment 
case, Sogg v American Airlines, Inc., 193 AD2d 153, 603 NYS2d 21 (1st 
Dept 1993); see Mittl v New York State Div. of Human Rights, 100 
NY2d 326, 763 NYS2d 518, 794 NE2d 660 (2003). It would thus appear 
that the legitimate and nondiscriminatory reason must be pleaded by 
the employer. If the trier of fact believes plaintiffs evidence and if the 
employer is silent in the face of the presumption of discrimination, judg- 
ment must be entered for the plaintiff, Ferrante v American Lung Ass’n, 
90 NY2d 6238, 665 NYS2d 25, 687 NE2d 1308 (1997). However, if the 
employer’s evidence raises a genuine issue of fact as to whether it 
discriminated against the plaintiff, then the presumption raised by the 
prima facie case is rebutted and drops from the case, Mittl v New York 
State Div. of Human Rights, 100 NY2d 326, 763 NYS2d 518, 794 NE2d 
660 (2003); Ferrante v American Lung Ass’n, supra; St. Mary’s Honor 
Center v Hicks, 509 US 502, 113 SCt 2742 (1993). Further, if the 
employer’s evidence is legally sufficient to establish the required 
nondiscriminatory reason, the employer is entitled to summary judg- 
ment on the discrimination claim, unless the employee’s evidence raises 
a question of fact as to whether the reason was pretextual, Melman v 
Montefiore Medical Center, 98 AD3d 107, 946 NYS2d 27 (1st Dept 2012). 
Under NYCHRL, however, an adverse action that was motivated even 
in part by discriminatory animus may lead to liability, Singh v Covenant 
Aviation Sec., LLC, 131 AD3d 1158, 16 NYS3d 611 (2d Dept 2015). 
Unlawful discrimination must play no role, Ellison v Chartis Claims, 
Inc., 178 AD3d 665, 115 NYS3d 53 (2d Dept 2019); Singh v Covenant 
Aviation Sec., LLC, supra. 


Third Stage: Pretext 


In the third stage, plaintiff has the burden of demonstrating by a 
preponderance of the evidence that the legitimate reasons offered by the 
employer were not its true reasons, but rather a pretext for discrimina- 
tion, Texas Dept. of Community Affairs v Burdine, 450 US 248, 101 SCt 
1089 (1981); Stephenson v Hotel Employees and Restaurant Employees 
Union Local 100 of the AFL-CIO, 6 NY3d 265, 811 NYS2d 633, 844 
NE2d 1155 (2006); Forrest v Jewish Guild for the Blind, 3 NY3d 295, 
786 NYS2d 382, 819 NE2d 998 (2004); Ferrante v American Lung Ass'n, 
90 NY2d 623, 665 NYS2d 25, 687 NE2d 1308 (1997); Abe v New York 
University, 169 AD3d 445, 94 NYS3d 17 (1st Dept 2019); Roundtree v 
School Dist. of City of Niagara Falls, 294 AD2d 876, 741 NYS2d 633 
(4th Dept 2002); Sommerville v R.C.I., 257 AD2d 884, 684 NYS2d 53 
(8d Dept 1999); Lumberland v New York State Div. of Human Rights, 
229 AD2d 631, 644 NYS2d 864 (3d Dept 1996); Bockino v Metropolitan 
Transp. Authority, 224 AD2d 471, 638 NYS2d 137 (2d Dept 1996); 
Wozniak v Components Assembly Div. Inc., 220 AD2d 934, 632 NYS2d 
718 (3d Dept 1995); Milonas v Rosa, 217 AD2d 825, 629 NYS2d 535 (3d 
Dept 1995); New York State Office of Mental Health, Kirby Forensic 
Psychiatric Center v New York State Div. of Human Rights, 210 AD2d 
686, 619 NYS2d 874 (3d Dept 1994); Hall v Paladino, 210 AD2d 595, 
619 NYS2d 402 (3d Dept 1994); Rabideau v Albany Medical Center 
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Hosp., 195 AD2d 923, 600 NYS2d 825 (3d Dept 1993); Brooks v Blue 
Cross of Northeastern New York, Inc., 195 AD2d 814, 600 NYS2d 346 
(3d Dept 1993); Kipper v Doron Precision Systems, Inc., 194 AD2d 855, 
598 NYS2d 399 (3d Dept 1993); Sogg v American Airlines, Inc., 193 
AD2d 1538, 603 NYS2d 21 (1st Dept 1993); see Raytheon Co. v 
Hernandez, 540 US 44, 124 SCt 513 (2003); Sandiford v City of New 
York Dept. of Educ., 22 NY3d 914, 977 NYS2d 699, 999 NE2d 1144 
(2013); State Div. of Human Rights on Complaint of Cottongim v 
Onondaga County Sheriffs Dept., 71 NY2d 623, 528 NYS2d 802, 524 
NE2d 123 (1988); see Hamburg v New York University School of 
Medicine, 155 AD3d 66, 62 NYS3d 26 (1st Dept 2017) (NYCHRL). Where 
an employer gave race-neutral, facially legitimate reasons for denying 
plaintiff three promotions, plaintiff was required to show that the 
reasons for the employer’s decisions were pretextual; without such a 
showing, the court should not act as “super-personnel department” and 
reexamine the employer’s business decisions, Baldwin v Cablevision 
Systems Corp., 65 AD3d 961, 888 NYS2d 1 (1st Dept 2009). Thus, 
plaintiff cannot rebut an employer’s showing of a nondiscriminatory 
corporate policy decision by challenging it as contrary to sound business 
or economic policy, Abe v New York University, supra (pretext not 
established when plaintiff's evidence merely questioned budgetary 
reasons why defendant terminated him); Melman v Montefiore Medical 
Center, 98 AD3d 107, 946 NYS2d 27 (1st Dept 2012). 


Statistical evidence may be used to rebut an employer’s non- 
discriminatory explanation of its actions, Baldwin v Cablevision 
Systems Corp., 65 AD3d 961, 888 NYS2d 1 (1st Dept 2009); Abbott v 
Memorial Sloan-Kettering Cancer Center, 276 AD2d 432, 714 NYS2d 
287 (1st Dept 2000). However, in an age discrimination case, a showing 
that other older employees also involuntarily left their employment and 
were replaced by younger individuals is not sufficient to defeat sum- 
mary judgment where plaintiff has not made a record illuminating the 
reasons the other employees were asked to leave and has not provided 
information about terminations of younger employees, Melman v Monte- 
fiore Medical Center, 98 AD3d 107, 946 NYS2d 27 (1st Dept 2012). Fur- 
ther, stray references to employees’ age are not a basis for denying sum- 
mary judgment to an employer who has demonstrated a legitimate 
nondiscriminatory reason for an adverse employment action, id. 


Evidence of verbal comments can provide proof of discriminatory 
motive sufficient to support a claim of pretext where plaintiff shows a 
nexus between the discriminatory remarks and the adverse employ- 
ment action, Chiara v New Castle, 126 AD3d 111, 2 NYS3d 1382 (2d 
Dept 2015); see Sandiford v City of New York Dept. of Educ., 22 NY3d 
914, 977 NYS2d 699, 999 NE2d 1144 (2013). In determining whether a 
comment or remark is probative of discrimination, the courts consider 
the following actors: (1) whether the comment was made by a decision- 
maker, a supervisor or a low-level employee, (2) whether the remark 
was made close in time to the adverse employment action, (3) whether a 
reasonable juror could view the remark as discriminatory, and (4) 
whether, in context, the remark related to the pertinent decision-making 
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process, Chiara v New Castle, supra. However, even stray remarks 
made in the workplace by persons not involved in the decision-making 
process may be probative where they evidence invidious discrimination, 


id. 


Where defendant maintains that it chose a better qualified 
candidate, plaintiff may, under certain circumstances, prove pretext by 
showing plaintiff was in fact better qualified, Ash v Tyson Foods, Inc., 
546 US 454, 126 SCt 1195 (2006) (rejecting requirement that disparity 
in qualifications must be so apparent as to “jump off the page and slap 
you in the face” but declining to formulate standard). Plaintiff retains 
the burden of proving that the decision would not have been made but 
for the employer’s discriminatory motivation, see Ioele v Alden Press, 
Inc., 145 AD2d 29, 536 NYS2d 1000 (1st Dept 1989). Pretext is not 
established by the fact that the plaintiff received some favorable evalu- 
ations, Schwaller v Squire Sanders & Dempsey, 249 AD2d 195, 671 
NYS2d 759 (1st Dept 1998), particularly when plaintiffs job perfor- 
mance was never questioned, Suleman v State of N.Y. Dept. of Taxation 
and Finance, 27 AD3d 1040, 812 NYS2d 687 (3d Dept 2006). However, 
an issue of fact was raised whether the employer’s assertion of unsatis- 
factory job performance was a pretext for discrimination when plaintiff 
was fired while on maternity leave after receiving satisfactory perfor- 
mance reviews, a salary raise and bonus and where her superiors made 
comments critical of the length of her maternity leave, Davin v JMAM, 
LLC, 27 AD3d 371, 812 NYS2d 494 (1st Dept 2006). 


Plaintiffs burden is not automatically met by proving defendant’s 
reason is false, Ferrante v American Lung Ass’n, 90 NY2d 6238, 665 
NYS2d 25, 687 NE2d 1308 (1997); St. Mary’s Honor Center v Hicks, 
509 US 502, 113 SCt 2742 (1993). Rather, plaintiff must prove that 
discrimination was the real reason, id; Mete v New York State Office of 
Mental Retardation and Developmental Disabilities, 21 AD3d 288, 800 
NYS2d 161 (1st Dept 2005) (plaintiffs failed to prove discrimination by 
pointing to age-based derogatory comments when most comments were 
not made by decision-makers and were not made close in time to deci- 
sion to eliminate plaintiffs’ positions; isolated stray remark, without 
more, does not constitute evidence of discrimination); Brennan v Metro- 
politan Opera Ass’n, Inc., 284 AD2d 66, 729 NYS2d 77 (1st Dept 2001) 
(plaintiff failed to demonstrate discrimination on the basis of plaintiffs 
heterosexuality in claim brought pursuant to New York City Adminis- 
trative Code); see Kent v Papert Companies, Inc., 309 AD2d 234, 764 
NYS2d 675 (1st Dept 2003) (discrimination does not lurk behind every 
decision that is petty or spiteful). However, the plaintiffs prima facie 
case, combined with sufficient evidence to allow the fact finder to reject 
the employer’s articulated reason, permits a trier of fact to find unlaw- 
ful discrimination, Mittl v New York State Div. of Human Rights, 100 
NY2d 326, 763 NYS2d 518, 794 NE2d 660 (2003); New York State Office 
of Mental Health, Rochester Psychiatric Center v New York State Div. 
of Human Rights, 273 AD2d 829, 709 NYS2d 755 (4th Dept 2000); see 
Zann Kwan v Andalex Group LLC, 737 F3d 834 (2d Cir 2013) (plaintiff 
may rely on evidence comprising prima facie case together with other 
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evidence undermining employer’s proffered non-discriminatory reasons 
to defeat summary judgment). Indeed, where the plaintiff demonstrates 
that the employer’s reason is pretextual, it is error, under both Title 
VII, Reeves v Sanderson Plumbing Products, Inc., 530 US 133, 120 SCt 
2097 (2000), and the Human Rights Law, Mitt] v New York State Div. 
of Human Rights, supra; Morse v Wyoming County Community Hosp. 
and Nursing Facility, 305 AD2d 1028, 758 NYS2d 749 (4th Dept 2003); 
Classic Coach v Mercado, 280 AD2d 164, 722 NYS2d 551 (2d Dept 2001), 
to require the plaintiff to demonstrate more in order to permit the trier 
of fact to find unlawful discrimination. Thus, the “pretext-plus” require- 
ment has been explicitly rejected, id. 


In cases where the person who hired plaintiff is the same person 
who fired plaintiff and the firing occurs within a relatively short time 
after the hiring, a strong inference exists that discrimination was not a 
determining factor for the adverse action, Dickerson v Health Manage- 
ment Corp. of America, 21 AD3d 326, 800 NYS2d 391 (1st Dept 2005) 
(“same actor inference”); see Brennan v Metropolitan Opera Ass'n, Inc., 
284 AD2d 66, 729 NYS2d 77 (1st Dept 2001). 


To prevail on a motion for summary judgment in a case arising 
under the State Human Rights Law, an employer must demonstrate ei- 
ther plaintiffs failure to establish every element of the prima facie case, 
or, having offered legitimate, nondiscriminatory reasons for the chal- 
lenged action, the absence of a material issue of fact as to whether the 
explanation was pretextual, Forrest v Jewish Guild for the Blind, 3 
NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); Reichman v New 
York, 179 AD3d 1115, 117 NYS38d 280 (2d Dept 2020); Ellison v Chartis 
Claims, Inc., 178 AD3d 665, 115 NYS3d 53 (2d Dept 2019); Graham v 
New York State Office of Mental Health, 154 AD3d 1214, 64 NYS3d 334 
(3d Dept 2017); Furfero v St. John’s University, 94 AD3d 695, 941 
NYS2d 639 (2d Dept 2012); Dickerson v Health Management Corp. of 
America, 21 AD3d 326, 800 NYS2d 391 (1st Dept 2005); see Maguire v 
Quaker Ridge Golf Club, Inc., 306 AD2d 253, 760 NYS2d 234 (2d Dept 
2003); Morse v Wyoming County Community Hosp. and Nursing Facil- 
ity, 305 AD2d 1028, 758 NYS2d 749 (4th Dept 2003); Oross v Good 
Samaritan Hosp., 300 AD2d 457, 751 NYS2d 580 (2d Dept 2002). Where 
the employer demonstrates a legitimate nondiscriminatory reason, 
defendant is entitled to summary judgment if plaintiff offers no evi- 
dence that the legitimate explanation was a pretext for discrimination, 
Forrest v Jewish Guild for the Blind, supra; Ellison v Chartis Claims, 
Inc., supra (speculation insufficient). Plaintiff does not defeat defen- 
dant’s motion for summary judgment by pointing to disputed issues of 
fact unless the factual disputes relate to material issues, id. Conclusory 
allegations of discrimination are insufficient to defeat summary judg- 
ment, Ellison v Chartis Claims, Inc., supra; Dickerson v Health Manage- 
ment Corp. of America, supra. 


Inasmuch as disparate treatment claims require intentional 
discrimination, U.S. Postal Service Bd. of Governors v Aikens, 460 US 
711, 103 SCt 1478 (1983); Texas Dept. of Community Affairs v Burdine, 
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450 US 248, 101 SCt 1089 (1981), the McDonnell Douglas formula is 
useful in cases where plaintiff lacks direct evidence of an improper 
motive. By proving four objective facts, plaintiff creates a rebuttable 
presumption of unlawful discrimination, thereby requiring the employer 
to explain itself. 


Sex Discrimination Claims 


Section 296(1)(a) makes it an unlawful discriminatory practice for 
an employer to refuse to hire, to discharge, or to discriminate in 
compensation or in terms, conditions or privileges of employment 
because of, inter alia, the sex of any individual. The law forbids same- 
sex sexual harassment as well as opposite-sex sexual harassment, Arcuri 
v Kirkland, 113 AD3d 912, 978 NYS2d 439 (8d Dept 2014); Eastport 
Associates, Inc. v New York State Div. of Human Rights, 71 AD3d 890, 
897 NYS2d 177 (2d Dept 2010); State Div. of Human Rights v Dom’s 
Wholesale and Retail Center, Inc., 18 AD3d 335, 795 NYS2d 537 (1st 
Dept 2005); see Martinez v Monroe, 50 AD3d 189, 850 NYS2d 740 (4th 
Dept 2008) (employer violated section 296(a)(1) by not recognizing same- 
sex marriage that was valid in Canada); State Div. of Human Rights v 
Stoute, 36 AD3d 257, 826 NYS2d 122 (2d Dept 2006). Section 296(1)(a) 
has been interpreted to prohibit discharge of an employee because of 
pregnancy, Mittl v New York State Div. of Human Rights, 100 NY2d 
326, 763 NYS2d 518, 794 NE2d 660 (2003). Where a claim asserts 
discrimination on multiple grounds, it is not necessary for the plaintiff 
to show that all other members of each class were also discriminated 
against, Sogg v American Airlines, Inc., 198 AD2d 153, 603 NYS2d 21 
(1st Dept 1993) (combined factors of age, sex, and disability). The stat- 
ute does not cover an isolated act of preferential treatment of another 
employee due to a romantic, consensual relationship, see Fella v 
Rockland, 297 AD2d 813, 747 NYS2d 588 (2d Dept 2002). 


The Second Department has held that a school district’s decision 
not to hire petitioner as a substitute teacher for the upcoming school 
year because of her pregnancy did not constitute unlawful sex 
discrimination where the decision was based on the district’s wish to 
ensure continuity for the students and there was no evidence that 
substitute teachers with other disabilities were treated differently, 
Roslyn Union Free School Dist. v State Division of Human Rights on 
Complaint of Switala, 72 AD2d 808, 421 NYS2d 915 (2d Dept 1979). 
However, the Fourth Department has held that a school district’s refusal 
to hire a woman as a part-time counselor because she is pregnant is a 
form of sex discrimination even if the decision is based on a concern for 
the continuity of services to its students, Mambretti v New York State 
Div. of Human Rights, 129 AD8d 1696, 12 NYS3d 692 (4th Dept 2015) 
(declining to follow Roslyn Union Free School Dist. v State Division of 
Human Rights on Complaint of Switala, supra). 


The evidentiary framework used in circumstantial evidence cases is 
appropriate where plaintiffs claim is based on unequal pay. In such 
cases, plaintiff must show 1) he or she is a member of a protected class, 
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2) he or she was paid less than non-members of that class for work 
involving substantially the same amount of skill, effort and responsibil- 
ity, and 3) he or she performed such work under substantially the same 
conditions as the non-members of the class, Classic Coach v Mercado, 
280 AD2d 164, 722 NYS2d 551 (2d Dept 2001); see Shah v Wilco 
Systems, Inc., 27 AD3d 169, 806 NYS2d 553 (1st Dept 2005) (equal pay 
claim under New York City Human Rights Law asserted for alleged 
discrimination on the basis of citizenship). To state a claim of unequal 
pay pursuant to Labor Law § 194, plaintiff must demonstrate that the 
employer pays different wages to employees of the opposite sex, that the 
employees perform equal work on jobs requiring equal skill, effort and 
responsibility, and that the jobs are performed under similar working 
conditions, Kent v Papert Companies, Inc., 309 AD2d 234, 764 NYS2d 
675 (1st Dept 2003). Although the requirement of “equal work” means 
substantially equal, not identical, it does not mean comparable, id. 
There is no violation of the Equal Pay Act if unequal pay is based on 
any factor other than gender, Labor Law § 194(1)(d), Wheeler v Citizens 
Telecommunications Co. of New York, Inc., 18 AD3d 1002, 795 NYS2d 
370 (8d Dept 2005). 


Under the federal Equal Pay Act, 29 USC § 206, a plaintiff must 
show (1) the employer pays different wages to employees of the opposite 
sex; (2) the employees perform equal work on jobs requiring equal skill, 
effort and responsibility; and (3) the jobs are performed under similar 
working conditions, Corning Glass Works v Brennan, 417 US 188, 94 
SCt 2223 (1974); Fenton v St. Lawrence, 36 AD3d 1102, 828 NYS2d 647 
(3d Dept 2007). If the plaintiff establishes a prima facie case, the burden 
shifts to the defendant to demonstrate that the pay disparity was due to 
any factor other than sex, Corning Glass Works v Brennan, supra; 
Fenton v St. Lawrence, supra; see 29 USC § 206(d). 


Claims based on the federal Equal Pay Act are subject to a two 
year statute of limitations unless the violation is willful, in which case a 
three year statute of limitations applies, 29 USC § 255(a), Miccio v Fits 
Systems, Inc., 25 AD3d 439, 810 NYS2d 18 (1st Dept 2006). Whether 
the violation was willful, meaning it was motivated by an intention to 
discriminate, is a question of fact for the jury, id. Allegations relating to 
the Equal Pay Act suffice to state a cause of action under the Human 
Rights Law, id. 


Housing Discrimination 


Under section 296(5), sexual harassment in the rental of housing is 
a form of discrimination that is actionable, so long as the conduct 
complained of is sufficiently severe and pervasive as to constitute a 
sexually hostile housing environment, Ewers v Columbia Heights 
Realty, LLC, 44 AD3d 608, 844 NYS2d 45 (2d Dept 2007); State Div. of 
Human Rights v Stoute, 36 AD3d 257, 826 NYS2d 122 (2d Dept 2006). 
In a housing context, quid pro quo sexual harassment occurs when the 
terms and conditions of a rental, including continued occupancy, rent 
and the furnishing of services such as repairs, are conditioned upon 
compliance with the landlord’s sexual demands, Ewers v Columbia 
Heights Realty, LLC, supra. 
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Age Discrimination Claims 


Section 296(1)(a) of the Executive Law makes it an unlawful 
discriminatory practice for an employer to discharge or to discriminate 
against an individual in compensation or in terms, conditions, or privi- 
leges of employment because of age. The statutory language is nearly 
identical to the federal Age Discrimination in Employment Act (ADEA), 
29 USC § 623(a)(1), and New York courts have consequently relied on 
federal case law in interpreting and applying the Human Rights Law, 
Stephenson v Hotel Employees and Restaurant Employees Union Local 
100 of the AFL-CIO, 6 NY3d 265, 811 NYS2d 633, 844 NE2d 1155 (2006); 
Ferrante v American Lung Ass’n, 90 NY2d 628, 665 NYS2d 25, 687 
NE2d 1308 (1997); Miller Brewing Co. v State Div. of Human Rights, 66 
NY2d 937, 498 NYS2d 776, 489 NE2d 745 (1985); Brannigan v Board of 
Educ. of Levittown Union Free School Dist., 18 AD3d 787, 796 NYS2d 
690 (2d Dept 2005); Mete v New York State Office of Mental Retarda- 
tion and Developmental Disabilities, 21 AD3d 288, 800 NYS2d 161 (1st 
Dept 2005); Hardy v General Elec. Co., 270 AD2d 700, 705 NYS2d 97 
(3d Dept 2000); Grumman Aerospace Corp. v New York State Div. of 
Human Rights, 151 AD2d 573, 542 NYS2d 681 (2d Dept 1989); see 
Spence v Maryland Cas. Co., 995 F2d 1147 (2d Cir 1993); Tyler v 
Bethlehem Steel Corp., 958 F2d 1176 (2d Cir 1992); see also Gallo v 
Prudential Residential Services, Ltd. Partnership, 22 F3d 1219 (2d Cir 
1994). However, claims for damages under the federal ADEA may not 
be asserted against the state as employer, Kimel v Florida Bd. of 
Regents, 528 US 62, 120 SCt 631 (2000). The Human Rights Law prohi- 
bition of age discrimination does not impliedly repeal an age limitation 
found in a special law, Walter v City of New York Police Dept., 244 
AD2d 205, 664 NYS2d 21 (1st Dept 1997). 


The statutory phrase “discrimination based on age” in the federal- 
sector provision of the ADEA, 29 USC 633a(a), includes retaliation 
based on the filing of an age discrimination complaint, Gomez-Perez v 
Potter, 553 US 474, 128 SCt 1931 (2008). A mixed motive claim may not 
be asserted under the federal Age Discrimination in Employment Act, 
Gross v FBL Financial Services, Inc., 557 US 167, 129 SCt 2343 (2009). 
Instead a plaintiff asserting a claim for disparate treatment under the 
ADEA must prove, by a preponderance of the evidence that age was the 
“but-for” cause of the challenged adverse employment action, id. The 
burden of persuasion does not shift to the employer to show that it 
would have taken the action regardless of age, even when the plaintiff 
has produced some evidence that age was a motivating factor in that 
decision, id. 


The protected age category differs under state and federal law. New 
York law protects individuals 18 years of age and older, Executive Law 
§ 296(3-a)(a), whereas the protected age group under federal law is 40 
years of age and older, 29 USC § 631(a). The federal statute’s prohibi- 
tion of age discrimination does not prohibit conduct that favors the old 
over the young, General Dynamics Land Systems, Inc. v Cline, 540 US 
581, 124 SCt 1236 (2004). Both state and federal law prohibit involun- 
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tary mandatory retirement, subject to limited exceptions. For example, 
prior to July 18, 1990, the New York Human Rights Law did not prevent 
the compulsory retirement of an employee seventy years of age or older 
who was serving under a contract for unlimited tenure at an institution 
of higher education, Executive Law § 296(3-a)(f); see Semaan v State, 
199 AD2d 884, 606 NYS2d 70 (3d Dept 1993). Effective July 18, 1990, 
the statute was amended to limit this exception to nonpublic institu- 
tions of higher education. 


In age discrimination cases, the plaintiff can make out a prima 
facie case by showing that he or she was replaced by a substantially 
younger employee, Grella v St. Francis Hosp., 149 AD3d 1046, 53 
NYS8d 330 (2d Dept 2017). It is not necessary for plaintiff to establish 
that plaintiff was replaced by someone outside the protected class in or- 
der to satisfy the fourth element of the prima facie case, O’Connor v 
Consolidated Coin Caterers Corp., 517 US 308, 116 SCt 1307 (1996). 
However, modest age disparities between the plaintiff and plaintiffs 
replacement are insufficient to support an age discrimination claim, 
Hardy v General Elec. Co., 270 AD2d 700, 705 NYS2d 97 (3d Dept 
2000) (two year difference); Sogg v American Airlines, Inc., 193 AD2d 
153, 603 NYS2d 21 (1st Dept 1993); Heffernan v Colonie Country Club, 
Inc., 160 AD2d 1062, 553 NYS2d 544 (3d Dept 1990). To support an age 
discrimination claim, plaintiff's replacement should ordinarily be 
substantially younger than the discharged plaintiff, Grella v St. Francis 
Hosp., supra (triable question of fact where 25-yer-old replaced 50-year- 
old plaintiff); O'Connor v Consolidated Coin Caterers Corp., supra; 
Haskell v Kaman Corp., 743 F2d 113 (2d Cir 1984); see Estepa v Shad, 
652 F Supp 567 (EDNY 1987). Although it is not clear what precise age 
difference would be significant, differences up to six years have been 
held insufficient to support age discrimination claims, see Citibank, 
N.A. v New York State Div. of Human Rights, 227 AD2d 322, 643 
NYS2d 68 (1st Dept 1996) (plaintiff failed to make out a prima facie 
case where, among other reasons, another employee who was only one 
year younger received the sought after assignment); Heffernan v Colonie 
Country Club, supra; Sogg v American Airlines, supra; Estepa v Shad, 
supra. 


Where plaintiff has not been replaced by a younger person, plaintiff 
must establish other circumstances giving rise to an inference of 
discrimination, such as evidence of discriminatory intent or statistical 
evidence of discriminatory conduct. This may be accomplished by 
introducing evidence of discriminatory statements made by the 
employer, see Murphy v American Home Products Corp., 159 AD2d 46, 
558 NYS2d 920 (1st Dept 1990); Hagelthorn v Kennecott Corp., 710 F2d 
76 (2d Cir 1983); see also Wiesen v New York University, 304 AD2d 
459, 758 NYS2d 51 (1st Dept 2003); Green v Citibank, N.A., 299 AD2d 
182, 749 NYS2d 30 (1st Dept 2002) (statement by defendants’ supervi- 
sor that plaintiff “not a good fit” too isolated and ambiguous to raise tri- 
able issue of fact as to defendants’ alleged aged-based animus), even 
when the person making the statement was not the decision maker who 
ultimately decided to discharge the plaintiff, Camillo v Coca-Cola 
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Bottling Co. of New York, Inc., 776 F Supp 662 (NDNY 1991), affd 
without opinion, 962 F2d 2 (2d Cir 1992). However, stray remarks about 
employees’ ages are not a basis for denying summary judgment to an 
employer who has demonstrated a legitimate nondiscriminatory reason 
for an adverse employment action, Melman v Montefiore Medical 
Center, 98 AD3d 107, 946 NYS2d 27 (1st Dept 2012). For a discussion 
of whether discriminatory statements made by co-employees are rele- 
vant, see State Div. of Human Rights ex rel. State Div. of Human Rights 
on Complaint of Greene v St. Elizabeth’s Hosp., 66 NY2d 684, 496 
NYS2d 411, 487 NE2d 268 (1985); Totem Taxi, Inc. v New York State 
Human Rights Appeal Bd., 65 NY2d 300, 491 NYS2d 293, 480 NE2d 
1075 (1985). Circumstances giving rise to an inference of discrimination 
would also include discharging plaintiff despite the availability of other 
positions in the organization for which plaintiff was qualified, which 
were awarded to other employees who were younger than the plaintiff, 
Landwehr v Grey Advertising Inc., 211 AD2d 583, 622 NYS2d 17 (1st 
Dept 1995). Where, however, plaintiff was fired in response to budget- 
ary constraints and the position was left vacant for two years and then 
was filled by someone older than plaintiff, plaintiff failed to make out a 
prima facie case, Genesky v Local 1000, AFSCME, AFL-CIO, CSEA, 
287 AD2d 594, 731 NYS2d 758 (2d Dept 2001); see Green v Citibank, 
NA, supra. 


Where plaintiff introduces statistical evidence to demonstrate 
discriminatory conduct, the sample must be large enough to permit an 
inference that age was a determinative factor in the employer’s deci- 
sion, Weiner v Cataldo, Waters & Griffith Architects P.C., 200 AD2d 
942, 607 NYS2d 163 (8d Dept 1994); Haskell v Kaman Corp., 743 F2d 
113 (2d Cir 1984). Statistical evidence that is no more than personal 
beliefs, conjecture and speculation is not probative evidence of unlawful 
discrimination, Hardy v General Elec. Co., 270 AD2d 700, 705 NYS2d 
97 (38d Dept 2000). Further, a showing that other older employees also 
involuntarily left their employment and were replaced by younger 
individuals is not sufficient to defeat summary judgment where plaintiff 
has not made a record illuminating the reasons the other employees 
were asked to leave, has not offered any statistical data or analysis to 
support a claim of a pattern of age discrimination and has not provided 
information about terminations of younger employees, Melman v Monte- 
fiore Medical Center, 98 AD3d 107, 946 NYS2d 27 (1st Dept 2012). 


Once the employer asserts a legitimate, nondiscriminatory reason 
for the discharge, the plaintiff has the burden to show that the 
defendant’s proffered reasons were not its true reasons but merely a 
pretext for discrimination, Stephenson v Hotel Employees and 
Restaurant Employees Union Local 100 of the AFL-CIO, 6 NY3d 265, 
811 NYS2d 633, 844 NE2d 1155 (2006); Ferrante v American Lung 
Ass’n, 90 NY2d 623, 665 NYS2d 25, 687 NE2d 1308 (1997); Miller 
Brewing Co. v State Div. of Human Rights, 66 NY2d 937, 498 NYS2d 
776, 489 NE2d 745 (1985); DiMascio v General Elec. Co., 27 AD3d 854, 
812 NYS2d 145 (3d Dept 2006); Bemis v New York State Div. of Human 
Rights, 26 AD3d 609, 809 NYS2d 274 (3d Dept 2006); Ospina v Susque- 
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hanna Anesthesia Affiliates, P.C., 23 AD3d 797, 803 NYS2d 751 (3d 
Dept 2005); Mete v New York State Office of Mental Retardation and 
Developmental Disabilities, 21 AD3d 288, 800 NYS2d 161 (1st Dept 
2005); Moon v Clear Channel Communications, Inc., 307 AD2d 628, 763 
NYS2d 157 (3d Dept 2003); Manning v Norton Co., 189 AD2d 971, 592 
NYS2d 154 (8d Dept 1993). The evidence submitted on plaintiffs prima 
facie case remains relevant to a consideration of whether plaintiff has 
adequately demonstrated that the reason advanced by defendant is a 
pretext, Ferrante v American Lung Ass’n, 230 AD2d 685, 646 NYS2d 
808 (1st Dept 1996), aff'd, 90 NY2d 623, 665 NYS2d 25, 687 NE2d 1308 
(1997). 


Where the employer submitted ample evidence to establish its 
reduction of workforce was undertaken for financial reasons and that 
the methods it used to select employees were nondiscriminatory, 
plaintiff failed to introduce persuasive evidence that defendant’s reasons 
constituted a pretext for discrimination, DiMascio v General Elec. Co., 
27 AD3d 854, 812 NYS2d 145 (38d Dept 2006). In Ospina v Susquehanna 
Anesthesia Affiliates, P.C., 23 AD3d 797, 803 NYS2d 751 (3d Dept 2005), 
where the evidence established that defendant terminated its employ- 
ment contract with the plaintiff, an anesthesiologist, after surgeons 
refused to work with him because they felt he was a danger to patients, 
neither the fact that younger doctors had been hired before plaintiffs 
contract was terminated nor the fact that one doctor in the group had 
called him old was sufficient to show that defendant’s reasons were a 
pretext for discrimination. Where there is irrefutable evidence that 
plaintiffs discharge resulted from company downsizing undertaken to 
avoid the financial collapse of the company, evidence that some of the 
plaintiff's duties were assumed by a younger employee is insufficient to 
rebut the employer’s reason and establish age discrimination, Laverack 
& Haines, Inc. v New York State Div. of Human Rights, 88 NY2d 734, 
650 NYS2d 76, 673 NE2d 586 (1996); Bailey v New York Westchester 
Square Medical Centre, 38 AD3d 119, 829 NYS2d 30 (1st Dept 2007). 
Similarly, evidence of two age-related remarks by the same individual 
who had hired the plaintiff one year earlier is insufficient to show that 
defendant’s concern over financial losses was pretextual, Moon v Clear 
Channel Communications, Inc., 307 AD2d 628, 763 NYS2d 157 (3d Dept 
2003); see Abe v New York University, 169 AD3d 445, 94 NYS3d 17 (1st 
Dept 2019) (few vague and stray remarks, without more, do not consti- 
tute evidence of discrimination); Ospina v Susquehanna Anesthesia Af- 
filiates, P.C., supra and Mete v New York State Office of Mental 
Retardation and Developmental Disabilities, 21 AD3d 288, 800 NYS2d 
161 (1st Dept 2005) (isolated stray remark, without more, does not con- 
stitute evidence of discrimination). 


Plaintiff must do more than challenge the employment decision as 
an unwise or improvident business judgment, or as arbitrary or unsup- 
ported by the facts, Grella v St. Francis Hosp., 149 AD8d 1046, 53 
NYS3d 330 (2d Dept 2017); Miranda v Esa Hudson Valley, Inc., 124 
AD3d 1158, 2 NYS3d 668 (3d Dept 2015); Melman v Montefiore Medical 
Center, 98 AD3d 107, 946 NYS2d 27 (1st Dept 2012); Ioele v Alden 


906 


EMPLOYMENT DISCRIMINATION PJI 9:1 


Press, Inc., 145 AD2d 29, 536 NYS2d 1000 (1st Dept 1989); see Abe v 
New York University, 169 AD3d 445, 94 NYS3d 17 (1st Dept 2019) 
(pretext not established when plaintiffs evidence merely questioned 
budgetary reasons why defendant terminated him); Kelderhouse v St. 
Cabrini Home, 259 AD2d 938, 686 NYS2d 914 (3d Dept 1999); Kipper v 
Doron Precision Systems, Inc., 194 AD2d 855, 598 NYS2d 399 (3d Dept 
1993). Plaintiffs burden at this stage is to show that age was a 
determining factor in the employment decision, New York State Tug 
Hill Com’n v New York State Div. of Human Rights, 52 AD3d 1169, 860 
NYS2d 698 (4th Dept 2008); Brooks v Blue Cross of Northeastern New 
York, Inc., 195 AD2d 814, 600 NYS2d 346 (3d Dept 1993); Ioele v Alden 
Press, Inc., supra; see Schnabel v Abramson, 232 F3d 83 (2d Cir 2000); 
Owen v Thermatool Corp., 155 F3d 137 (2d Cir 1998) (upholding charge 
using the term “substantial factor” as roughly synonymous with 
“motivating factor”). It was not error for a trial court to.use the term 
“determinative” factor rather than “determining” factor when charging 
the jury because “there is no meaningful distinction between” those 
terms where the charge used “except for” and “but for,” Anderson v 
Young & Rubicam, 68 AD3d 430, 890 NYS2d 45 (1st Dept 2009). 
Plaintiffs burden is not automatically met by proving that defendant’s 
reason was false, Ferrante v American Lung Ass’n, 90 NY2d 623, 665 
NYS2d 25, 687 NE2d 1308 (1997); St. Mary’s Honor Center v Hicks, 
509 US 502, 113 SCt 2742 (1993), nor by showing that defendant relied 
on an age-correlated factor, Hazen Paper Co. v Biggins, 507 US 604, 
113 SCt 1701 (1993); Hardy v General Elec. Co., 270 AD2d 700, 705 
NYS2d 97 (3d Dept 2000). Rather, plaintiff must prove both that the 
defendant’s proffered reason was false and that discrimination was the 
real reason, Ferrante v American Lung Ass’n, supra; Grella v St. Francis 
Hosp., supra; Mete v New York State Office of Mental Retardation and 
Developmental Disabilities, 21 AD3d 288, 800 NYS2d 161 (1st Dept 
2005); DeMay v Miller & Wrubel P.C., 262 AD2d 184, 692 NYS2d 331 
(1st Dept 1999); see Bemis v New York State Div. of Human Rights, 26 
AD3d 609, 809 NYS2d 274 (3d Dept 2006) (pretext established where 
employer deviated from established layoff procedure); Strassberg v 
Long, 300 AD2d 141, 752 NYS2d 625 (1st Dept 2002) (plaintiff adduced 
evidence that defendants referred to hiring younger person immediately 
before adverse employment decision); but see Renz v Grey Advertising, 
Inc., 1385 F3d 217 (2d Cir 1997), holding that in cases involving multiple 
causes, it is error to charge jury that it must find that age was the real 
reason for the discharge. The fact finder’s disbelief of the reason put 
forward by the employer may, together with the elements of the prima 
facie case, suffice to show intentional discrimination, Reeves v Sander- 
son Plumbing Products, Inc., 530 US 133, 120 SCt 2097 (2000); Fer- 
rante v American Lung Ass’n, supra; see New York State Office of 
Mental Health, Rochester Psychiatric Center v New York State Div. of 
Human Rights, 273 AD2d 829, 709 NYS2d 755 (4th Dept 2000). 


To defeat a summary judgment motion, plaintiff must show that 
there is a material fact issue as to whether 1) the employer’s asserted 
reason is false or unworthy of belief and 2) more likely than not that 
the employee’s age was the real reason, Ferrante v American Lung 
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Ass’n, 90 NY2d 623, 665 NYS2d 25, 687 NE2d 1308 (1997); Hardy v 
General Elec. Co., 270 AD2d 700, 705 NYS2d 97 (3d Dept 2000); see 
Arendt v General Elec. Co., 305 AD2d 762, 761 NYS2d 334 (8d Dept 
2003). In Hardy, the Third Department held that the plaintiff must es- 
tablish that the employer did not honestly believe the reasons it gave 
for terminating the plaintiff and that age tipped the balance in favor of 
discharge. However, the Court of Appeals has held that, for an employer 
to prevail on a summary judgment motion once plaintiff has challenged 
the employer’s reason as pretextual, defendant must demonstrate that 
the firing was based upon nondiscriminatory reasons, Ferrante v Amer- 
ican Lung Ass’n, supra. Where the employer demonstrates a legitimate 
nondiscriminatory reason, defendant is entitled to summary judgment 
if plaintiff offers no evidence that the legitimate explanation was a 
pretext for discrimination, Forrest v Jewish Guild for the Blind, 3 NY3d 
295, 786 NYS2d 382, 819 NE2d 998 (2004); Ospina v Susquehanna 
Anesthesia Affiliates, P.C., 23 AD3d 797, 803 NYS2d 751 (8d Dept 2005). 
Plaintiff does not defeat defendant’s motion for summary judgment by 
pointing to disputed issues of fact unless the factual disputes relate to 
material issues, Forrest v Jewish Guild for the Blind, supra. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question, see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 9:1 SV 


The following special verdict form should be used when the plaintiff 
was replaced by someone outside the protected class. If not, question 3 
must be changed, 1.e.: “3. Did the employer continue to interview persons 
with the same qualifications as the plaintiff?” 


Answer the following: 


1. Did the plaintiff apply for a promotion for which (he, she) 
was qualified? 


At least five jurors must agree on the answer to this 
question. 


Yes__... No___ 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


2. Was plaintiffs application for the promotion rejected? 
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At least five jurors must agree on the answer to this 


question. 


Yesrasss Nowe: 


[Insert signature lines] 


If your answer to this question is No; proceed no further 
and report to the Court. 


3. Was the position filled by (a person outside the protected 
class)? 


At least five jurors must agree on the answer to this 


question. 


Yess INg_ 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. 


4. Was the reason offered by the defendant for denying 
plaintiff the promotion an excuse for discrimination? 


At least five jurors must agree on the answer to this 


question. 


YessurewNg_o! 


[Insert signature lines/ 


If your answer to this question is No, proceed no further 
and report to the Court. 


5. State the amount of damages, if any, you award to plaintiff. 


Amount $___ 


If you decide not to make an award, you will insert the 
word “none”. 
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At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


PJI 9:2. Employment Discrimination—Mixed Motive 


As you have heard, this is an action to recover 
damages for employment discrimination. The law 
prohibits employment discrimination based on /in- 
sert the statutorily protected category, such as: (sex, 
race, national origin, age, disability, marital status, 
or other)]. In this case, plaintiff AB claims that 
[state facts alleged to constitute an unlawful discrimina- 
tory practice, such as:—((he, she) was discharged 
because of (his, her) /insert the statutorily protected 
category/. Defendant CD denies this, and further 
claims that AB was discharged /state defendant’s 
reason]. 


AB is not required to produce direct evidence 
that CD discriminated against (him, her) on the 
basis of /insert the statutorily protected category/. 
Discrimination is rarely admitted and may be 
inferred from the existence of other facts. 


In order for AB to recover, you must first find 
that AB has proved that (his, her) /insert the statuto- 
rily protected category] was a motivating factor, that 
is a substantial reason for CD’s decision. If you 
find that AB has failed to prove this, then you 
should proceed no further and report to the Court. 
If you find that AB has proved by a preponderance 
of the evidence that /insert the statutorily protected 
category/ was a motivating factor in CD’s decision 
to discharge (him, her), then CD has the burden to 
prove by a preponderance of the evidence that it 
would have discharged AB even if it had not taken 
(his, her) /insert the statutorily protected category] into 
account. If you find that CD has proved that it 
would have discharged AB even if it had not taken 
(his, her) /insert the statutorily protected category] into 
account, then you will find for CD. If you find that 
CD has not proved this, then you will find for AB. 


I am going to provide you with a written 
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verdict form. You will decide this case by answer- 
ing the following questions: [see PJI 9:2 SV] 


Comment 


Based on Price Waterhouse v Hopkins, 490 US 228, 109 SCt 1775 
(1989); Tyler v Bethlehem Steel Corp., 958 F2d 1176 (2d Cir 1992) 
(interpreting and applying Human Rights Law); Allen v Domus Develop- 
ment Corp., 273 AD2d 891, 709 NYS2d 776 (4th Dept 2000); Grumman 
Aerospace Corp. v New York State Div. of Human Rights, 151 AD2d 
573, 542 NYS2d 681 (2d Dept 1989); see Murphy v American Home 
Products Corp., 159 AD2d 46, 558 NYS2d 920 (1st Dept 1990); Ioele v 
Alden Press, Inc., 145 AD2d 29, 536 NYS2d 1000 (1st Dept 1989); Cabrera 
v Jakabovitz, 24 F3d 372 (2d Cir 1994). 


In a mixed motive case, there is evidence of both lawful and unlaw- 
ful motivations. In such a case, plaintiff must establish that a 
discriminatory reason was a motivating factor in the adverse employ- 
ment decision, Price Waterhouse v Hopkins, 490 US 228, 109 SCt 1775 
(1989); Ellison v Chartis Claims, Inc., 178 AD3d 665, 115 NYS3d 53 (2d 
Dept 2019); Allen v Domus Development Corp., 273 AD2d 891, 709 
NYS2d 776 (4th Dept 2000); Michaelis v State, 258 AD2d 693, 685 
NYS2d 325 (3d Dept 1999); see Sandiford v City of New York Dept. of 
Educ., 22 NY3d 914, 977 NYS2d 699, 999 NE2d 1144 (2013). The burden 
of proof then shifts to the employer to establish that it would have 
made the same decision without the discriminatory reason, id; Ostrowski 
v Atlantic Mut. Ins. Companies, 968 F2d 171 (2d Cir 1992); Tyler v 
Bethlehem Steel Corp., 958 F2d 1176 (2d Cir 1992); Michaelis v State, 
supra; see Sogg v American Airlines, Inc., 193 AD2d 153, 603 NYS2d 21 
(1st Dept 1993), n.1. Thus, defendant’s introduction of after-acquired 
evidence of misconduct does not defeat plaintiffs claim, but rather re- 
lates to a determination of remedies, id; McCarthy v Pall Corp., 214 
AD2d 705, 625 NYS2d 296 (2d Dept 1995). 


In order to make the requisite showing in a mixed motive case, 
plaintiff must submit evidence which, if believed, could reasonably al- 
low a jury to conclude that the adverse employment decision was 
because of an impermissible factor, Tyler v Bethlehem Steel Corp., 958 
F2d 1176 (2d Cir 1992) (interpreting and applying the Human Rights 
Law); see Matthews v New York, 270 AD2d 45, 704 NYS2d 49 (1st Dept 
2000). It is not necessary for plaintiff to introduce direct as opposed to 
circumstantial evidence, Desert Palace, Inc. v Costa, 5389 US 90, 123 
SCt 2148 (2003). 


The Civil Rights Act of 1991 amended Title VII by, among other 
things, explicitly incorporating the “motivating factor” standard 
described above in mixed motive cases, 42 USC §§ 2000e-5(g)(2)(B)(i). 
However, the amendment also alters the remedial scheme in the follow- 
ing manner: if a plaintiff demonstrates that discrimination was a 
motivating factor but the defendant proves that it would have taken the 
same action in the absence of the discriminatory reason, liability is 
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established entitling plaintiff to declaratory and injunctive relief, at- 
torneys’ fees and costs, but not reinstatement or damages. If, however, 
defendant is unable to prove its affirmative defense, plaintiff is entitled 
to full relief, including damages. 


It is unclear to what extent, if at all, New York courts will 
incorporate the 1991 amendment of Title VII into the Human Rights 
Law. Substantively, the amendment does not appear to alter the stan- 
dard to be used in mixed motive cases, Tyler v Bethlehem Steel Corp., 
958 F2d 1176 (2d Cir 1992). Remedially, since New York employment 
discrimination law has never limited plaintiffs to equitable relief, it is 
unlikely that New York will adopt the 1991 amendment in its entirety 
because it is based on a distinction not recognized under New York law 
between the availability of injunctive and declaratory relief and the 
availability of compensatory damages. 


A mixed motive analysis should not be applied to cases involving 
after-acquired evidence, where the legitimate reason was discovered af- 
ter the discharge, McKennon v Nashville Banner Pub. Co., 513 US 352, 
115 SCt 879 (1995). In this fact pattern, after the employee has been 
dismissed for a discriminatory reason, the employer learns that the 
plaintiff engaged in misconduct which, if known, arguably would have 
warranted dismissal. In McKennon v Nashville Banner Pub. Co., supra, 
the Court held that in such cases plaintiff generally is entitled to back 
pay up to the date the employer acquired the evidence of misconduct 
but is not entitled to front pay or reinstatement. Where an employer 
seeks to rely upon after-acquired evidence of wrongdoing, it must first 
establish that the wrongdoing was of such severity that the employee in 
fact would have been terminated on those grounds alone if the employer 
had known of it at the time of discharge, McKennon v Nashville Banner 
Pub. Co., supra. 


A mixed motive analysis also does not apply under the federal Age 
Discrimination in Employment Act, Gross v FBL Financial Services, 
Inc., 557 US 167, 129 SCt 2343 (2009). A plaintiff asserting a claim for 
disparate treatment under the ADEA must prove, by a preponderance 
of the evidence that age was the “but-for” cause of the challenged 
adverse employment action, id. The burden of persuasion does not shift 
to the employer to show that it would have taken the action regardless 
of age, even when the plaintiff has produced some evidence that age 
was a motivating factor in that decision, id. It should be noted that a 
plaintiff in an action under the New York City Human Rights Law may 
maintain an age discrimination action based on a mixed-motive theory, 
Melman v Montefiore Medical Center, 98 AD3d 107, 946 NYS2d 27 (1st 
Dept 2012). 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question; see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 
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Special Verdict Form PJI 9:2 SV 
Answer the following: 


1. Was the plaintiffs (race, sex, age, national origin, etc) a 
motivating factor in defendant’s decision to discharge (him, her)? 


At least five jurors must agree on the answer to this 
question. 


Yoo =e Nol 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. If your answer is Yes, proceed to the 
next question. 


2. Would the defendant have fired the plaintiff regardless of 
(his, her) (race, sex, age, national origin, etc.)? At least five jurors 
must agree on the answer to this question. 


Vestn NO 


[Insert signature lines] 


If your answer to this question is Yes, proceed no further 
and report to the Court. If your answer to this question is No, 
proceed to the next question. 


3. State the amount of damages, if any, you award to plaintiff. 
Amount $____ 


If you decide not to make an award, you will insert the 
word “none.” 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
PJI 9:3. Employment Discrimination—Disparate Impact 


As you have heard, this is an action to recover 
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damages for employment discrimination. The law 
prohibits employment discrimination based on /in- 
sert the statutorily protected category/, whether that 
discrimination is intentional or not. An employ- 
ment practice that does not appear to be discrimi- 
natory is considered discriminatory if it affects 
[insert the statutorily protected category] more harshly 
than others and if it cannot be justified as neces- 
sary for the kind of business involved. 


In order to recover, plaintiff AB must prove by 
a preponderance of the evidence that a specific 
employment practice has affected /insert the statuto- 
rily protected category] more harshly than others. AB 
may rely on statistics. However, it is not enough to 
simply prove that there is a lower percentage of 
the /insert the statutorily protected category] working 
for defendant CD than there is in the geographical 
area from which employees are available. AB must 
also show that the lower percentage is a result of a 
specific employment practice. If that is proved by 
AB, CD then must prove that the employment 
practice is necessary to the operation of its 
business. In other words, CD must justify its 
employment practice by proving that it is related 
to job performance and is consistent with business 
necessity. 


In this case, AB claims that CD’s practice of 
[state employment practice plaintiff is challenging, such 
as:— (requiring a high school diploma)] has re- 
sulted in (excluding, limiting) the number of /insert 
the statutorily protected category/ hired. AB has 
produced evidence that /here summarize plaintiff's 
statistical showing]. CD claims that /here summarize 
defendant’s claim, such as: the employment practice does 
not fall more harshly on [insert the statutorily protected 
category]. CD further claims that the employment 
practice of /state employment practice] is justified as a 
business necessity because /here summarize defen- 
dant’s evidence regarding job relatedness/. 


If you decide that AB has not proved that the 
employment practice of /state employment practice] 
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has affected /insert the statutorily protected category,] 
more harshly than others, you will find for CD. If 
you decide that AB has proved that this employ- 
ment practice has affected /insert the statutorily 
protected category] more harshly, then you must 
proceed to consider the reason CD has given for 
using this employment practice. 


If you decide that CD has not proved that this 
employment practice is job related and necessary 
to the operation of the business, then you will find 
for AB, and you should proceed to decide the 
amount of damages. If you decide that CD has 
proved that this employment practice is job re- 
lated and necessary to the operation of the busi- 
ness, then you will find for CD. 


[Where plaintiff has introduced evidence regarding 
an alternative, non-discriminatory employment practice, 
delete the last sentence of the preceding paragraph and 
substitute the following/: If you decide that CD has 
proved that this employment practice is job re- 
lated and necessary to the operation of the busi- 
ness, then you must decide whether AB has proved 
that there is another employment practice which 
would not discriminate against /insert the statutorily 
protected category/ and which would meet CD’s busi- 
ness needs. If you find that AB has proved this 
alternative, non-discriminatory employment prac- 
tice, then you will find for AB. If you find that AB 
has not proved this alternative non-discriminatory 
employment practice, then you will find for CD. 


I am going to provide you with a written 
verdict form. You will decide this case by follow- 
ing these instructions and answering the following 
questions: [see PJI 9:3 SV] 


Comment 


Caveat: Note that the Third Department has held that disparate 
impact theory may not be used in age discrimination claims asserted 
under the Human Rights Law, Bohlke v General Elec. Co., 293 AD2d 
198, 742 NYS2d 131 (3d Dept 2002), but the First Department has 
reached the contrary conclusion, Bennett v Time Warner Cable, Inc., 
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138 AD3d 598, 28 NYS3d 859 (1st Dept 2016); Mete v New York State 
Office of Mental Retardation and Developmental Disabilities, 21 AD3d 
288, 800 NYS2d 161 (1st Dept 2005). The First Department has also 
held that disparate-impact claims alleging age discrimination are cogni- 
zable under the New York City Human Rights Law, Bennett v Time 
Warner Cable, Inc., supra. Disparate impact theory is available under 
the federal Age Discrimination in Employment Act, although, as 
described infra, its scope of liability is narrower under the ADEA than 
under Title VII, Smith v Jackson, Miss., 544 US 228, 125 SCt 15386 
(2005). 


Based on Griggs v Duke Power Co., 401 US 424, 91 SCt 849 (1971) 
(race); see Dothard v Rawlinson, 433 US 321, 97 SCt 2720 (1977) (sex); 
Albemarle Paper Co. v Moody, 422 US 405, 95 SCt 2362 (1975) (race); 
People v New York City Transit Authority, 59 NY2d 3438, 465 NYS2d 
502, 452 NE2d 316 (1983) (sex); State Division of Human Rights v 
Kilian Mfg. Corp., 35 NY2d 201, 360 NYS2d 603, 318 NE2d 770 (1974) 
(race); Sontag v Bronstein, 33 NY2d 197, 351 NYS2d 389, 306 NE2d 
405 (1973) (sex); New York State Office of Mental Health v New York 
State Div. of Human Rights, 223 AD2d 88, 645 NYS2d 926 (3d Dept 
1996) (race and national origin); State Division of Human Rights on 
Complaint of Callery v New York City Dept. of Parks and Recreation, 
38 AD2d 25, 326 NYS2d 640 (1st Dept 1971) (sex); see also Sanbon- 
matsu v Boyer, 45 AD2d 249, 357 NYS2d 245 (4th Dept 1974) (sex); 
New York State Division of Human Rights v New York-Pennsylvania 
Professional Baseball League, 36 AD2d 364, 320 NYS2d 788 (4th Dept 
1971), affd for reasons in AD opinion, 29 NY2d 921, 329 NYS2d 99, 279 
NE2d 856 (1972) (sex). 


A disparate impact case differs significantly from a disparate treat- 
ment case, Raytheon Co. v Hernandez, 540 US 44, 124 SCt 513 (2003). 
In a disparate impact case, there is no need to prove discriminatory 
intent. Rather, the claim is based on a facially neutral employment 
policy which adversely and disproportionately affects members of a 
protected group, and which cannot be justified as a business necessity, 
Raytheon Co. v Hernandez, supra; see People v New York City Transit 
Authority, 59 NY2d 348, 465 NYS2d 502, 452 NE2d 316 (1983); Sontag 
v Bronstein, 33 NY2d 197, 351 NYS2d 389, 306 NE2d 405 (1973); Pacheco 
v United Medical Associates, P.C., 305 AD2d 711, 759 NYS2d 556 (3d 
Dept 2003). The standard of proof for a disparate impact case under the 
Human Rights Law is comparable to that for a disparate impact case 
under Title VII, Goyette v DCA Advertising Inc., 828 F Supp 227 (SDNY 
1993). 


The evidentiary framework for analyzing a disparate impact case 
was originally set forth in Griggs v Duke Power Co., 401 US 424, 91 
SCt 849 (1971). Pursuant to Griggs, plaintiff makes out a prima facie 
case by establishing that an employment practice has a disparate impact 
on a protected group. At that point, the burden shifts to the employer to 
prove that the practice which has been shown by the plaintiff to have a 
disparate impact on a protected group is necessary to the operation of 
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the business. In other words, in order to establish business necessity, 
the employer must show that the challenged practice is related to job 
performance. If the employer justifies the challenged practice as a busi- 
ness necessity, plaintiff will nevertheless prevail if plaintiff can show a 
reasonable, non-discriminatory, alternative employment practice that 
would serve the employer’s legitimate interests, Dothard v Rawlinson, 
433 US 321, 97 SCt 2720 (1977); Albemarle Paper Co. v Moody, 422 US 
405, 95 SCt 2362 (1975). While the Griggs formulation was substantially 
revised in Wards Cove Packing Co., Inc. v Atonio, 490 US 642, 109 SCt 
2115 (1989), Title VII was amended in 1991 to make clear that Griggs 
provides the appropriate evidentiary blueprint 42 USC §§ 2000e-2(k). 


The Third Department has held that disparate impact theory can- 
not be used in age discrimination claims asserted under the Human 
Rights Act, Bohlke v General Elec. Co., 293 AD2d 198, 742 NYS2d 131 
(3d Dept 2002); Di Mascio v General Elec. Co., 293 AD2d 842, 739 
NYS2d 854 (3d Dept 2002). The question has not been addressed by the 
Court of Appeals and has been left open in the First and Second Depart- 
ments, see Blumberg v Patchogue-Medford Union Free School Dist., 18 
AD3d 486, 795 NYS2d 81 (2d Dept 2005); Sorrentino v Citicorp, 302 
AD2d 240, 755 NYS2d 78 (1st Dept 2003); see also Mete v New York 
State Office of Mental Retardation and Developmental Disabilities, 21 
AD3d 288, 800 NYS2d 161 (1st Dept 2005) (disparate impact theory 
seemingly accepted but claim dismissed for inadequate evidence). 


The scope of disparate impact liability is narrower under the Age 
Discrimination in Employment Act than it is under Title VII, Smith v 
Jackson, Miss., 544 US 228, 125 SCt 1536 (2005). While in a Title VII 
disparate impact case, the employer must prove a business necessity to 
justify a disparate impact on a protected group, the ADEA precludes li- 
ability if the adverse impact was attributable to a nonage factor that 
was reasonable. The employer’s burden in disparate impact cases is 
thus far less onerous under the ADEA than under Title VII. Further, 
Wards Cove Packing Co., Inc. v Atonio, 490 US 642, 109 SCt 2115 (1989), 
which was legislatively overruled for purposes of Title VII but not for 
purposes of the ADEA, provides the appropriate standard. Pursuant to 
Wards Cove, it is not enough to simply allege that there is a disparate 
impact on workers, or point to a generalized policy that leads to such an 
impact. Rather, the employee must isolate and identify the specific 
employment practices that are allegedly responsible for any observed 
statistical disparities, Smith v Jackson, Miss., supra, quoting Wards 
Cove Packing Co., Inc. v Atonio, supra. 


Statistical evidence may be used to prove a disparate impact claim, 
Abbott v Memorial Sloan-Kettering Cancer Center, 276 AD2d 432, 714 
NYS2d 287 (1st Dept 2000). However, a prima facie case of disparate 
impact is not established by a simple showing of statistical disparities 
in an employer’s workforce, New York State Office of Mental Health v 
New York State Div. of Human Rights, 223 AD2d 88, 645 NYS2d 926 
(3d Dept 1996); see Samuels v William Morris Agency, 123 AD3d 472, 
998 NYS2d 346 (1st Dept 2014) (comparing percentage of African- 
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Americans in general population to percentage of African-Americans in 
movie industry insufficient where argument based on unsupported as- 
sumption that pool of aspiring screen writers tracks general population). 
The specific employment practice responsible for the statistical dispari- 
ties must be identified and the statistical evidence must be of a kind 
and degree sufficient to show that the practice in question caused the 
exclusion because of membership in the protected category, New York 
State Office of Mental Health v New York State Div. of Human Rights, 
supra (race/national origin); see E.E.O.C. v Joint Apprenticeship 
Committee of Joint Industry Bd. of Elec. Industry, 164 F3d 89 (2d Cir 
1998) for a discussion of the statistical evidence submitted in a Title VII 
disparate impact case. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question; see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 9:3 SV 
Answer the following: 


1. Has the plaintiff proved that a specific employment practice 
has affected [insert protected class] more harshly than others? 


At least five jurors must agree on the answer to this 
question. 


Yes=.-4-Notit=::; 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. If your answer to this question is Yes, 
proceed to the next question. 


2. Has the defendant proved that its employment practice is 
job related and consistent with business necessity? 


At least five jurors must agree on the answer to this 
question. 


Yes_¥3s, NOZ 7 


[Insert signature lines] 


If your answer to this question is Yes, proceed no further 
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and report to the Court. If your answer is No, proceed to the 
next question. 


3. State the amount of damages, if any, you award to plaintiff. 
Amount $____ 
If you decide not to make an award, you will insert the 


word “none.” 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


[Where plaintiff has introduced evidence regarding an alternative 
non-discriminatory employment practice, the following special verdict 
sheet should be substituted] 


Special Verdict Form PJI 9:3A SV 
Answer the following: 


1. Has the plaintiff proved that a specific employment practice 
has affected [insert protected class] more harshly than others? 


At least five jurors must agree on the answer to this 


question. 


Yes .% _No.222 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. If your answer to this question is Yes, 
proceed to the next question. 


2. Has the defendant proved that its employment practice is 
job related and consistent with business necessity? 


At least five jurors must agree on the answer to this 
question. 


YesuiieiNo. 


919 


PJI 9:4 PatTrERN JURY INSTRUCTIONS 
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If your answer to this question is Yes, proceed to Question 
#3. If your answer is No, omit Question #3 and proceed to 
consider Question #4. 


3. Has the plaintiff proved that there is another reasonable 
employment practice which would not discriminate against [insert 
protected class] and which would meet defendant’s business needs? 


At least five jurors must agree on the answer to this 
question. 


Yes = NOL 


[Insert signature lines] 


If your answer to this question is Yes, proceed to Question 
#4. If your answer to this question is No, proceed no further 
and report to the Court. 


4. State the amount of damages, if any, you award to plaintiff. 
Amount $___ 


If you decide not to make an award, you will insert the 
word “none.” 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


PJI 9:4. Discrimination Based on Disability 


As you have heard, this is an action to recover 
damages for employment discrimination. The law 
prohibits employment discrimination based on dis- 
ability unless that disability prevents the employee 
from performing the activities involved in the job 
or occupation in a reasonable manner. 


In this case, plaintiff AB suffers from /state 
condition which plaintiff alleges to be a disability]. AB 
claims that (he, she) was discharged because (he, 
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She) suffers from /state condition]. Defendant CD 
does not dispute discharging AB because of (his, 
her) disability. However, CD claims that AB’s 
condition prevents (him, her) from reasonably 
performing (his, her) job activities. CD has the 
burden of proving that AB’s disability prevents 
(him, her) from performing the duties of the job in 
a reasonable manner. 


In deciding whether AB’s disability prevents 
(him, her) from reasonably performing the duties 
of [here state plaintiffs job or occupation], you must 
decide whether the particular disability prevents 
this particular employee from performing the par- 
ticular activities involved in the job or occupation 
in a reasonable manner. Your decision may not be 
based on how this condition generally affects 
others. 


If you find that AB’s condition prevents (him, 
her) from reasonably performing the activities 
involved in (his, her) job, you will find for CD. If 
you find that AB’s condition does not prevent (him, 
her) from reasonably performing those activities, 
then you will find for AB, and you should proceed 
to decide the amount of damages. 


Comment 


Caveat: This charge should not be used when the employer denies 
that the adverse employment decision was made because of plaintiff's 
disability. Further, this charge must be modified if 1) there is a dispute 
as to whether plaintiffs condition constitutes a disability within the 
statutory definition or 2) there is an issue as to reasonable 
accommodation. For a discussion and charge on reasonable accommoda- 
tion, see PJI 9:4.1. 


Based on McEniry v Landi, 84 NY2d 554, 620 NYS2d 328, 644 
NE2d 1019 (1994); Antonsen v Ward, 77 NY2d 506, 569 NYS2d 328, 
571 NE2d 636 (1991); Matter of State Div. of Human Rights on 
Complaint of Granelle, 70 NY2d 100, 517 NYS2d 715, 510 NE2d 799 
(1987); Miller v Ravitch, 60 NY2d 527, 470 NYS2d 558, 458 NE2d 1235 
(1983); Jacobsen v New York City Health and Hospitals Corp., 97 AD3d 
428, 948 NYS2d 586 (1st Dept 2012), affd as modified, 22 NY3d 824 
(2014); Doin v North American Carbide of New York, Inc., 112 AD2d 
499, 490 NYS2d 910 (3d Dept 1985). 


Section 296 of the Executive Law makes it an unlawful, discrimina- 
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tory practice for an employer to refuse to hire, to discharge, or to dis- 
criminate in compensation or in terms, conditions or privileges of 
employment because of an individual’s disability. Disability is defined 
as 1) a physical, mental or medical impairment resulting from anatomi- 
cal, physiological, genetic or neurological conditions which prevents the 
exercise of a normal bodily function or is demonstrable by medically ac- 
cepted clinical or laboratory diagnostic techniques; or 2) a record of such 
an impairment; or 3) a condition regarded by others as such an impair- 
ment, provided, however, that in all provisions of this article dealing 
with employment, the term shall be limited to disabilities which, upon 
the provision of reasonable accommodations, do not prevent the 
complainant from performing in a reasonable manner the activities 
involved in the job or occupation sought or held, Executive Law 
§ 292(21). 


The definition of disability is much broader under the Human 
Rights Law than it is under the Americans with Disabilities Act. Under 
the federal statute, plaintiff must establish that the condition 
significantly hampered the plaintiff in the performance of a major life 
activity, 42 USC § 12102(a), see Toyota Motor Mfg., Kentucky, Inc. v 
Williams, 534 US 184, 122 SCt 681 (2002); Widomski v State University 
of New York (SUNY) at Orange, 748 F3d 471 (2d Cir 2014). The defini- 
tion of “disability” set forth in § 12102 of the Americans With Dis- 
abilities Act applies to all titles of that act, Widomski v State University 
of New York (SUNY) at Orange, supra. However, there is no compara- 
ble requirement under the Human Rights Law, which defines disability 
as a condition that prevents the exercise of a normal bodily function or 
is demonstrated by acceptable diagnostic techniques, see Phillips v New 
York, 66 AD3d 170, 884 NYS2d 369 (1st Dept 2009). The use of the 
disjunctive in the New York statute has been interpreted literally to 
mean that the existence of a medically recognized condition, standing 
alone, meets the definition of disability under the statute, State Div. of 
Human Rights on Complaint of McDermott v Xerox Corp., 65 NY2d 
213, 491 NYS2d 106, 480 NE2d 695 (1985); Reeves v Johnson Controls 
World Services, Inc., 140 F3d 144 (2d Cir 1998); see Hollandale Apart- 
ments & Health Club, LLC v Bonesteel, 173 AD3d 55, 100 NYS3d 711 
(3d Dept 2019); Horgan v Whitaker, 57 AD3d 1345, 871 NYS2d 443 (3d 
Dept 2008) (plaintiffs allegation that he had “a medical condition that 
would subject him to heart fibrillation, a potentially life threatening 
condition,” was sufficient to state a claim that he had medically 
diagnosed physical impairment under Executive Law § 292(21)(a)). 


Further, under the federal Americans with Disabilities Act, Title I, 
claims for damages based on disability discrimination cannot be as- 
serted against the state as employer, Board of Trustees of University of 
Alabama v Garrett, 531 US 356, 121 SCt 955 (2001), although claims 
arising under Title II alleging a denial of access to judicial services may 
be asserted against the state, Tennessee v Lane, 541 US 509, 124 SCt 
1978 (2004). Under the federal Act, employers may refuse to hire a dis- 
abled individual on the ground that his or her performance on the job 
would endanger that individual’s own health, Chevron U.S.A. Inc. v 
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Kchazabal, 536 US 73, 122 SCt 2045 (2002). A further distinction is 
that the federal statute applies to employers with fifteen or more em- 
ployees, see Clackamas Gastroenterology Associates, P. C. v Wells, 538 
US 440, 123 SCt 1673 (2003) (whether director-shareholder physicians 
count as employees depends, inter alia, on common law touchstone of 
control), whereas the state law covers employers with four or more em- 
ployees, see Kern v Rochester, 254 AD2d 757, 678 NYS2d 206 (4th Dept 
1998) (citing Executive Law § 292). Claims of disparate impact as well 
as disparate treatment are encompassed by the federal Americans with 
Disabilities Act, Raytheon Co. v Hernandez, 540 US 44, 124 SCt 513 
(2003). Despite the differences between Human Rights Law and the 
Americans with Disabilities Act, the Act is relevant to analyzing claims 
asserted under the Human Rights Law because both use the same legal 
standards to establish discrimination, Gill v Maul, 61 AD3d 1159, 876 
NYS2d 751 (3d Dept 2009); Pimentel v Citibank, N.A., 29 AD3d 141, 
811 NYS2d 381 (1st Dept 2006); see Inikoff v New York State Div. of 
Human Rights, 83 AD3d 1159, 920 NYS2d 458 (8d Dept 2011) 
(Americans with Disabilities Act uses analogous language regarding 
“accommodations” and, thus, is relevant to analysis under Executive 
Law § 296). 


Until 1979, a claim for employment discrimination could only be 
successful if the disability was entirely unrelated to the claimant’s oc- 
cupational performance, see Carrero v New York City Housing Author- 
ity, 116 AD2d 141, 500 NYS2d 246 (1st Dept 1986). However, as a 
result of a 1979 amendment, the term “disability” is now defined as one 
which does not prevent the complainant from performing in a reason- 
able manner the activities involved in the job or occupation, § 292(21). 
As a result of the amendment, it is not sufficient to show that the 
impairment prevents the individual from performing job duties in a 
perfect way, see LaMarre v Granville Cent. School, 106 AD2d 838, 484 
NYS2d 236 (3d Dept 1984). Unless it is shown that the condition 
prevents the employee from performing in a reasonable manner, the 
disability is irrelevant to the job and may not form the basis for the 
employment decision, Miller v Ravitch, 60 NY2d 527, 470 NYS2d 558, 
458 NE2d 1235 (1983); see Jacobsen v New York City Health and 
Hospitals Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE3d 159 (2014). 


The New York State Human Rights Law and the Americans With 
Disabilities Act offer protections for alcoholics, whether recovering, 
recovered, or those presently abusing alcohol, Makinen v New York, 30 
NY3d 81, 64 NYS3d 622, 86 NE3d 514 (2017); see McEniry v Landi, 84 
NY2d 554, 620 NYS2d 328, 644 NE2d 1019 (1994). The New York City 
Human Rights Law, however, only protects recovering or recovered 
alcoholics; that law provides, with respect to alcoholism, that a person 
is considered to be disabled only when he or she “is recovering or has 
recovered” and “currently is free of such abuse,” Makinen v New York, 
supra (citing Administrative Code § 8-102[16][c]). A mistaken percep- 
tion of alcoholism is not a disability under the New York City Human 
Rights Law, id. An applicant’s status as a smoker outside of the 
workplace, without more, does not constitute a disability within the 
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meaning of the statute, Fortunoff Fine Jewelry & Silverware, Inc. v 
New York State Div. of Human Rights, 227 AD2d 557, 642 NYS2d 710 
(2d Dept 1996). There was no disability where plaintiffs cancer had 
been eradicated and she had ceased treatment nearly two years before 
her request for an accommodation, Nichols v Memorial Sloan-Kettering 
Cancer Center, 36 AD3d 426, 829 NYS2d 22 (1st Dept 2007). 


Disabilities, including mental illnesses, do not excuse an employee’s 
job-related misconduct, Hazen v Hill Betts & Nash, LLP, 92 AD3d 162, 
936 NYS2d 164 (1st Dept 2012). Nor is an employer required to excuse 
such misconduct retroactively as an accommodation under the federal 
Americans with Disabilities Act, 42 USC § 121-1 et seq, or the State 
Human Rights Law, Exec Law § 296(21). Thus, where petitioner charged 
personal hotel bills and other personal expenses to his corporate credit 
card and subsequently sought and obtained a diagnosis of bi-polar dis- 
order, the employer was entitled to take disciplinary action for such 
serious job-related misconduct notwithstanding petitioner’s claim that 
the misconduct was the result of a mental disability, Hazen v Hill Betts 
& Nash, LLP, supra; see also Gordon v Kadet, 95 AD3d 606, 943 NYS2d 
535 (1st Dept 2012). 


The amended statute requires an individualized assessment, which 
means that an employer may not justify an employment decision on the 
basis of statistical probabilities about the nature or progression of an 
illness, Antonsen v Ward, 77 NY2d 506, 569 NYS2d 328, 571 NE2d 636 
(1991). Rather, an adverse employment decision must be justified by a 
particularized showing that the claimant’s physical condition precludes 
that individual from being reasonably able to perform the duties and 
activities the position requires, McEniry v Landi, 84 NY2d 554, 620 
NYS2d 328, 644 NE2d 1019 (1994); Antonsen v Ward, supra; Matter of 
State Div. of Human Rights on Complaint of Granelle, 70 NY2d 100, 
517 NYS2d 715, 510 NE2d 799 (1987); see Jacobsen v New York City 
Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE3d 159 
(2014) (Legislature sought to create an “individualized standard” for 
determining whether an employee could perform the essential functions 
of his or her job). The inquiry must focus on claimant’s status as of the 
time of actual termination and not earlier, McEniry v Landi, supra 
(where employee enters rehabilitation program and then performs job 
in a satisfactory manner, employee should not be fired for prerehabilita- 
tion alcohol-related absenteeism); Siano v Dolce, 256 AD2d 582, 682 
NYS2d 445 (2d Dept 1998). 


A claim for Social Security Disability Insurance does not automati- 
cally estop the claimant from pursuing a claim of disability discrimina- 
tion under the American with Disabilities Act, Cleveland v Policy 
Management Systems Corp., 526 US 795, 119 SCt 1597 (1999); Engel- . 
man v Girl Scouts-Indian Hills Council, Inc., 16 AD3d 961, 791 NYS2d 
735 (8d Dept 2005). However, under New York law, there is a split of 
authority as to whether or not the receipt of disability benefits precludes 
a claim of disability discrimination based on the Human Rights Law, 
compare Novak v Royal Life Ins. Co. Of New York Inc., 284 AD2d 892, 
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726 NYS2d 784 (3d Dept 2001) (receipt of disability benefits not neces- 
sarily fatal to Human Rights Law claim) with AT&T Bell Laboratories v 
New York State Div. of Human Rights on Complaint of Rohling, 213 
AD2d 230, 624 NYS2d 9 (1st Dept 1995) (claimant on disability leave 
cannot claim to be disabled within the meaning of the Human Rights 
Law); see Dantonio v Kaleida Health, 288 AD2d 866, 732 NYS2d 322 
(4th Dept 2001) (plaintiff not within protection of Human Rights Law 
where she represented that she had been permanently disabled from 
work on a continuous basis several weeks prior to termination); Sherman 
v Kang, 275 AD2d 1016, 7138 NYS2d 597 (4th Dept 2000) (claim for 
workers’ compensation benefits precludes claim under Human Rights 
Law); see also Kwarren v American Airlines, 303 AD2d 722, 757 NYS2d 
105 (2d Dept 2003). 


To survive a motion to dismiss, plaintiff must have pled that 
defendant was motivated by a discriminatory animus, Toth v New York 
City Dept. of Citywide Administrative Services, 119 AD3d 431, 988 
NYS2d 488 (1st Dept 2014). On a motion for summary judgment, 
however, plaintiff must adduce evidence from which discriminatory 
animus can be inferred, Jacobsen v New York City Health and Hospitals 
Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE3d 159 (2014); Serdans v 
New York and Presbyterian Hosp., 112 AD3d 449, 977 NYS2d 196 (1st 
Dept 2013). Thus, to make out a prima facie case of employment 
discrimination, the claimant must allege and prove that the adverse 
employment determination was made on the basis of the employee’s dis- 
ability and that the condition is a “disability” within the meaning of the 
statute, Jacobsen v New York City Health and Hospitals Corp., supra; 
McFEniry v Landi, 84 NY2d 554, 620 NYS2d 328, 644 NE2d 1019 (1994); 
Vig v New York Hairspray Co., L.P., 67 AD3d 140, 885 NYS2d 74 (1st 
Dept 2009); Thide v New York State Dept. of Transp., 27 AD3d 452, 811 
NYS2d 418 (2d Dept 2006). Once a prima facie case is established, the 
burden of proof shifts to the employer to demonstrate that the disability 
prevented the employee from performing the duties of the job in a rea- 
sonable manner or that the employee’s termination was motivated by a 
legitimate nondiscriminatory reason, McEniry v Landi, supra; New 
York State Dept. of Correctional Services v New York State Div. of 
Human Rights, 57 AD3d 1057, 868 NYS2d 387 (3d Dept 2008); Thide v 
New York State Dept. of Transp., supra; Timashpolsky v State 
University of New York Health Science Center at Brooklyn, 306 AD2d 
271, 761 NYS2d 94 (2d Dept 2003); Gilbert v Related Management Co., 
L.P., 254 AD2d 53, 678 NYS2d 326 (1st Dept 1998); see Maloff v City 
Commission on Human Rights, 46 NY2d 908, 414 NYS2d 901, 387 NE2d 
1217 (1979). If the employer provides evidence of legitimate, nondis- 
criminatory reasons for the employee’s termination, the burden returns 
to the claimant to show that such reasons were “merely a pretext for 
discrimination by demonstrating both that the stated reasons were false 
and that discrimination was the reason” for the termination, Harrison v 
Chestnut Donuts, Inc., 60 AD3d 1130, 874 NYS2d 609 (3d Dept 2009) 
(quoting Forrest v Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 
382, 819 NE2d 998 (2004)). 


A defendant’s initial burden on a motion for summary judgment 


925 


PJI 9:4 ParreRN Jury INSTRUCTIONS 


dismissing a cause of action for employment discrimination based upon 
a disability in violation of Executive Law § 296 is satisfied by establish- 
ing that its actions were nondiscriminatory, Scardace v Mid Island 
Hosp., Inc., 21 AD3d 363, 800 NYS2d 42 (2d Dept 2005); Laub v St. 
Vincent’s Medical Center of Richmond, 306 AD2d 322, 761 NYS2d 97 
(2d Dept 2003); Blum v New York Stock Exchange, Inc., 298 AD2d 343, 
751 NYS2d 202 (2d Dept 2002); see Riddick v New York, 4 AD3d 242, 
772 NYS2d 294 (1st Dept 2004). In the wake of such a showing, the 
plaintiff must raise a triable issue of fact as to whether the defendant’s 
stated reasons for the adverse employment decision were pretextual for 
discrimination, D’Agostino v MMC East, LLC, 184 AD3d 719, 125 
NYS3d 751 (2d Dept 2020); Thide v New York State Dept. of Transp., 
27 AD3d 452, 811 NYS2d 418 (2d Dept 2006); Timashpolsky v State 
University of New York Health Science Center at Brooklyn, 306 AD2d 
271, 761 NYS2d 94 (2d Dept 2003); Laub v St. Vincent’s Medical Center 
of Richmond, supra; see Mate v New York State Dept. of Transp., 24 
AD3d 330, 806 NYS2d 522 (1st Dept 2005) (existence of employer dis- 
satisfaction with work performance prior to termination does not neces- 
sarily exclude retaliatory or discriminatory motive). 


The general statutory exemption from personal responsibility for an 
organization’s debts, obligations, and liabilities provided by Limited Li- 
ability Company Law § 609(a) does not extend to violations of Executive 
Law § 296(1)(a) by a person with an ownership interest in, or the power 
to make personnel decisions for, the organization, Pepler v Coyne, 33 
AD3d 434, 822 NYS2d 516 (1st Dept 2006). 


Cases finding that plaintiff was unlawfully discriminated against 
on the basis of a disability include McEniry v Landi, 84 NY2d 554, 620 
NYS2d 328, 644 NE2d 1019 (1994) (alcoholic whose job performance 
was satisfactory after entering rehabilitation program should not have 
been fired for pre-rehabilitation absenteeism); Matter of State Div. of 
Human Rights on Complaint of Granelle, 70 NY2d 100, 517 NYS2d 715, 
510 NE2d 799 (1987) (asymptomatic back condition did not prevent per- 
formance of police officer’s duties); State Div. of Human Rights on 
Complaint of McDermott v Xerox Corp., 65 NY2d 213, 491 NYS2d 106, 
480 NE2d 695 (1985) (obesity did not prevent plaintiff from performing 
job); State Div. of Human Rights on Complaint of Giannavola v LeRoy 
Cent. School Dist., 107 AD2d 153, 485 NYS2d 907 (4th Dept 1985) (tak- 
ing medication due to removal of adrenal glands did not prevent claim- 
ant from performing duties of school bus driver); Reeves v Johnson 
Controls World Services, Inc., 140 F3d 144 (2d Cir 1998) (panic disorder 
with agoraphobia constitutes disability within meaning of Human 
Rights Law). 


Cases finding that plaintiff was not unlawfully discriminated 
against on the basis of a disability include Delta Air Lines v New York 
State Div. of Human Rights, 91 NY2d 65, 666 NYS2d 1004, 689 NE2d 
898 (1997) (overweight that is not obesity does not constitute a disabil- 
ity); D'Agostino v MMC East, LLC, 184 AD3d 719, 125 NYS3d 751 (2d 
Dept 2020) (claim dismissed after defendant produced evidence that 
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plaintiff was terminated after warnings for tardiness and inappropriate 
dress and because of failure to perform job responsibilities); Washington 
Square Institute for Psychotherapy and Mental Health v New York 
State Human Rights Appeal Bd., 67 NY2d 699, 499 NYS2d 926, 490 
NE2d 845 (1986) (under pre-1979 amendment, congenital mild cerebral 
palsy found to interfere with participation in training program for psy- 
choanalytic psychotherapy); see Iannone v ING Financial Services, 
LLC, 49 AD3d 391, 853 NYS2d 339 (1st Dept 2008) (drug addiction not 
a disability unless individual is recovering or has recovered and is cur- 
rently not using drugs); Haviland v Yonkers Public Schools, 21 AD3d 
527, 800 NYS2d 578 (2d Dept 2005) (claim defeated by probationary 
teacher’s excessive absenteeism and her admission that she could not 
perform her responsibilities during her second probationary year); 
Riddick v New York, 4 AD3d 242, 772 NYS2d 294 (1st Dept 2004) 
(alcoholic, who was not rehabilitated at time of termination, unable to 
perform his duties); Timashpolsky v State University of New York 
Health Science Center at Brooklyn, 306 AD2d 271, 761 NYS2d 94 (2d 
Dept 2003) (plaintiffs narcolepsy prevented him from performing duties 
as anesthesiology resident); Massaro v Mercado, 276 AD2d 445, 715 
NYS2d 396 (1st Dept 2000) (psychological unsuitability for police depart- 
ment neither actual nor perceived disability); Sherman v Kang, 275 
AD2d 1016, 713 NYS2d 597 (4th Dept 2000) (a few days after discharge 
plaintiff applied for workers’ compensation claiming a total disability 
relating to back injury). 


Additional cases finding that the plaintiff was not unlawfully 
discriminated against on the basis of disability include Jacobsen v New 
York City Health and Hospitals Corp., 97 AD3d 428, 948 NYS2d 586 
(1st Dept 2012), affd as modified, 22 NY3d 824 (2014) (lung disease 
prevented plaintiff from performing essential task of making field visits 
to inspect construction sites); Myszczenko v Poughkeepsie, 239 AD2d 
584, 657 NYS2d 455 (2d Dept 1997) (subsequent to completion of alcohol 
treatment program, petitioner became intoxicated while on duty as a 
parking lot attendant and therefore could not perform his duties); Lawson 
v High Bar Wholesale Food Distributors, Inc., 217 AD2d 646, 629 
NYS2d 807 (2d Dept 1995) (foot injury prevented plaintiff from perform- 
ing duties as store manager, which required a great deal of standing, 
bending, lifting and walking); Tracy v New York, 211 AD2d 529, 630 
NYS2d 4 (1st Dept 1995) (excessive absenteeism, narcotic dependency 
and depression disorder prevented plaintiff from performing job in rea- 
sonable manner); McCarthy v Nassau, 208 AD2d 810, 617 NYS2d 860 
(2d Dept 1994) (plaintiffs hearing loss impaired ability to perform par- 
ticular police duties in reasonable manner); Clark v Cargill, Inc., Flour 
Mill. Div., 206 AD2d 870, 615 NYS2d 210 (4th Dept 1994) (physical 
condition that prevents employee from reporting to work and that 
requires employee to miss unacceptably high number of days of work is 
not a disability within meaning of statute); Yasinosky v New York City 
Transit Authority, 193 AD2d 731, 598 NYS2d 52 (2d Dept 1993) (medi- 
cal condition prevented claimant from performing patrol duty necessary 
for overtime assignment); Connolly v Suffolk County Dept. of Civil 
Service, 150 AD2d 378, 540 NYS2d 821 (2d Dept 1989) (police officer 
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with high blood pressure unable to perform physical duties of job); 
Miller v Ravitch, 180 AD2d 579, 515 NYS2d 518 (2d Dept 1987) (heart 
condition prevented employee from engaging in physical exertion 
required by position); Velger v Williams, 118 AD2d 1037, 500 NYS2d 
411 (3d Dept 1986) (obesity interfered with ability to perform responsi- 
bilities of hazardous waste investigator); LaMarre v Granville Cent. 
School, 106 AD2d 838, 484 NYS2d 236 (3d Dept 1984) (custodian un- 
able to climb ladders or engage in repetitive lifting). 


Prior to 1998, an employer was not liable for discrimination under 
the Executive Law based upon the employer’s failure to provide accom- 
modation to a disabled employee, Riddick v New York, 4 AD3d 242, 772 
NYS2d 294 (1st Dept 2004); see Kwarren v American Airlines, 303 
AD2d 722, 757 NYS2d 105 (2d Dept 2003); see also Dantonio v Kaleida 
Health, 288 AD2d 866, 732 NYS2d 322 (4th Dept 2001); Eastern 
Paralyzed Veterans Ass’n, Inc. v Metropolitan Transp. Authority, 79 
AD2d 516, 433 NYS2d 461 (1st Dept 1980). However, in 1997, the Exec- 
utive Law was amended to proscribe employers from refusing “to provide 
reasonable accommodations to the known disabilities of an employee’, 
Executive Law § 296(3)(a); see Kwarren v American Airlines, supra. As 
a result of that amendment, in the context of employment discrimina- 
tion, the term “disability” as defined in the State HRL means “dis- 
abilities which, upon the provision of reasonable accommodations, do 
not prevent the complainant from performing in a reasonable manner 
the activities involved in the job or occupation sought or held,” Execu- 
tive Law § 292(21); Jacobsen v New York City Health and Hospitals 
Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE3d 159 (2014); Romanello v 
Intesa Sanpaolo, S.p.A., 22 NY3d 881, 976 NYS2d 426, 998 NE2d 1050 
(2013). A “reasonable accommodation” means actions taken that permit 
an employee with a disability to perform in a reasonable manner activi- 
ties involved in the job, and do not impose an undue hardship on the 
business, Executive Law § 292(21-e); Jacobsen v New York City Health 
and Hospitals Corp., supra. 


Executive Law § 292(21-e) contains a non-exhaustive list of specific 
accommodations, including provision of an accessible worksite, acquisi- 
tion or modification of equipment, support services for persons with 
impaired hearing or vision, job restructuring and modified work 
schedules. Re-assignment to an available position is a specific accom- 
modation recognized by the Department of Human Rights in 1999, 9 
NYCRR 466.11(a)(1) and (2). Thus, employees whose disabilities prevent 
them from performing their current jobs can require employers to 
transfer them to other vacant positions which they are capable of 
performing, see Pimentel v Citibank, N.A., 29 AD3d 141, 811 NYS2d 
381 (1st Dept 2006). Indefinite leave is not considered a reasonable ac- 
commodation under the State HRL, Romanello v Intesa Sanpaolo, 
S.p.A., 22 NY3d 881, 976 NYS2d 426, 998 NE2d 1050 (2018). 


If an employee has a physical impairment that prevents the em- 
ployee from performing the core duties of his or her job even with a rea- 
sonable accommodation, the employee does not have a disability covered 
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by the statute, and consequently, the employer is free to take adverse 
employment action against the employee based on that impairment, 
Jacobsen v New York City Health and Hospitals Corp., 22 NY3d 824, 
988 NYS2d 86, 11 NE3d 159 (2014); see Executive Law § 292(21); 
Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d 881, 976 NYS2d 426, 998 
NE2d 1050 (2013). On the other hand, if a reasonable accommodation 
would permit the employee to perform the essential functions of the em- 
ployee’s position, the employee has a “disability” within the meaning of 
the statute, and the employer cannot disadvantage the employee based 
on that disability, Jacobsen v New York City Health and Hospitals 
Corp., supra; see Romanello v Intesa Sanpaolo, S.p.A., supra. 


To establish a prima facie case of disability discrimination under 
Executive Law § 296 based upon an employer’s failure to provide rea- 
sonable accommodations, the plaintiff must show that: (1) the employee 
was an individual who had a “disability” within the meaning of the Ex- 
ecutive Law, (2) the employer had notice of the disability, (3) with rea- 
sonable accommodation the employee could perform the essential func- 
tions of the position, and (4) the employer refused to make such 
accommodations, Graham v New York State Office of Mental Health, 
154 AD3d 1214, 64 NYS3d 334 (8d Dept 2017); Abram v New York 
State Div. of Human Rights, 71 AD3d 1471, 896 NYS2d 764 (4th Dept 
2010); Pimentel v Citibank, N.A., 29 AD3d 141, 811 NYS2d 381 (1st 
Dept 2006); Romanello v Shiseido Cosmetics America Ltd., 2002 WL 
31190169 (SDNY 2002), aff'd on other grounds, 71 Fed Appx 880 (2d Cir 
2003), citing Mitchell v Washingtonville Cent. School Dist., 190 F3d 1 
(2d Cir 1999) (Americans with Disabilities Act); see Jacobsen v New 
York City Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 86, 11 
NE3d 159 (2014); Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d 881, 
976 NYS2d 426, 998 NE2d 1050 (2013); Gill v Maul, 61 AD3d 1159, 876 
NYS2d 751 (3d Dept 2009); King v Wallkill, 302 FSupp2d 279 (SDNY 
2004); Wisneski v Nassau Health Care Corp., 296 FSupp2d 367 (EDNY 
2003). 


With respect to the second element, the obligation of reasonable ac- 
commodation is limited to the employer’s knowledge of the disability 
that needs to be accommodated, Pimentel v Citibank, N.A., 29 AD3d 
141, 811 NYS2d 381 (1st Dept 2006). The employer has the responsibil- 
ity to investigate an employee’s request for an accommodation and 
determine its feasibility, id; see Graham v New York State Office of 
Mental Health, 154 AD3d 1214, 64 NYS3d 334 (3d Dept 2017); Inikoff v 
New York State Div. of Human Rights, 83 AD3d 1159, 920 NYS2d 458 
(83d Dept 2011). Where the employer is aware of the need for accom- 
modation, both the employer and the employee are required to engage 
in an informal interactive process to identify the employee’s needs and 
determine the appropriateness and feasibility of the requested accom- 
modation, Inikoff v New York State Div. of Human Rights, supra. Both 
parties have a duty to act in good faith, and an employee who is 
responsible for a breakdown in the interactive process cannot recover 
for the employer’s failure to provide a requested accommodation, 
Graham v New York State Off. of Mental Health, supra; id. Thus, the 
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State Division of Human Rights did not err in denying recovery to an 
employee who, without explanation, failed to respond for more than ten 
weeks to the employer’s reasonable request for more information about 
the effects of his disorders and the relationship between those disorders 
and the requested accommodations, id. 


With respect to the third and fourth elements, plaintiff must show 
that he or she proposed and was refused objectively reasonable accom- 
modations, see Graham v New York State Office of Mental Health, 154 
AD3d 1214, 64 NYS3d 334 (3d Dept 2017) (stopping patients from laugh- 
ing at plaintiff and preventing employees from staring at plaintiff while 
he in in a Tourettes’ crisis an unreasonable accommodation); Jacobsen v 
New York City Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 
86, 11 NE8d 159 (2014); Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d 
881, 976 NYS2d 426, 998 NE2d 1050 (2013) (indefinite leave not a rea- 
sonable accommodation under the State HRL); Abram v New York State 
Div. of Human Rights, 71 AD3d 1471, 896 NYS2d 764 (4th Dept 2010); 
Gill v Maul, 61 AD3d 1159, 876 NYS2d 751 (3d Dept 2009); Jones v 
Saint Joseph’s College, 46 AD3d 467, 847 NYS2d 584 (1st Dept 2007); 
Pimentel v Citibank, N.A., 29 AD3d 141, 811 NYS2d 381 (1st Dept 
2006) (request for alternative position without customer or people 
contact and at reduced level of stress unreasonable as a matter of law); 
Pembroke v New York State Office of Court Admin., 306 AD2d 185, 761 
NYS2d 214 (1st Dept 2003); see also Executive Law § 292(21-e) (defin- 
ing reasonable accommodation). 


In cases where plaintiff seeks to hold an employer liable for failing 
to make a transfer as a reasonable accommodation, the employee has 
the burden of demonstrating that a vacant funded position exists and 
that plaintiff was qualified for that position, Pimentel v Citibank, N.A., 
29 AD3d 141, 811 NYS2d 381 (1st Dept 2006). 


The duty placed on employers to accommodate the known dis- 
abilities of their employees is not limitless. Executive Law § 296(3)(b) 
provides that an employer is not required to provide accommodations 
which impose an “undue hardship” on the employer’s business. Further, 
the employer is not obligated to create a job, create a light-duty version 
of the disabled worker’s current job or reassign the disabled worker if 
no position is open, Pimentel v Citibank, N.A., 29 AD3d 141, 811 NYS2d 
381 (1st Dept 2006). Nor are employers required to retrain and assign 
disabled workers to entirely different positions, Pimentel v Citibank, 
N.A., supra. 


Where an employee has made a specific request for an accommoda- 
tion, an employer’s failure to engage in a good faith interactive process 
with the employee to assess the needs of the employee and the 
reasonableness of his or her requested accommodation, Jacobsen v New 
York City Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 86, 11 
NE3d 159 (2014); see Phillips v New York, 66 AD3d 170, 884 NYS2d 
369 (1st Dept 2009), is but one factor to be considered by the finder of 
fact in deciding whether a reasonable accommodation was available for 
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the employee’s disability at the time the employee sought the accom- 
modation, Jacobsen v New York City Health and Hospitals Corp., supra; 
see Hayes v Estee Lauder Companies, Inc., 34 AD3d 735, 825 NYS2d 
237 (2d Dept 2006) (employer may not be held liable based solely on 
failure to engage in interactive process with employee absent showing 
that breakdown of interactive process led to employer’s failure to provide 
reasonable accommodation). Without having participated in that pro- 
cess in response to the employee’s request, the employer cannot prevent 
the employee from bringing a State HRL claim to trial on the reason- 
able accommodation issue (i.e., the employer cannot obtain summary 
judgment), but on the other hand, the employee cannot obtain a favor- 
able jury verdict or summary judgment solely based on the employer’s 
failure to engage in an interactive process, Jacobsen v New York City 
Health and Hospitals Corp., supra. 


The determination of reasonable accommodation is necessarily fact 
specific, Engelman v Girl Scouts-Indian Hills Council, Inc., 16 AD3d 
961, 791 NYS2d 735 (3d Dept 2005); see Bistrisky v New York State 
Dept. of Correctional Services, 23 AD3d 866, 804 NYS2d 443 (3d Dept 
2005) (correction officer’s diabetes reasonably accommodated by permis- 
sion to wear low-cut shoes). In an action under a federal civil rights 
statute, the burden is on the employer to prove undue hardship as an 
affirmative defense, Rodal v Anesthesia Group of Onondaga, P.C., 369 
F3d 113 (2d Cir 2004); see Lovejoy-Wilson v NOCO Motor Fuel, Inc., 
263 F3d 208 (2d Cir 2001). Thus, once the plaintiff establishes that he 
or she was qualified to perform the essential functions of the position 
with or without reasonable accommodations, the burden shifts to the 
employer to show that no reasonable accommodation is possible, Engel- 
man v Girl Scouts-Indian Hills Council, Inc., supra. Similarly, in an ac- 
tion under the New York City Human Rights Law, see Introductory 
Statement to 9:1, “II. New York City Human Rights Law,” the undue 
hardship issue is an affirmative defense, Jacobsen v New York City 
Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 86, 11 NE3d 159 
(2014); Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d 881, 976 NYS2d 
426, 998 NE2d 1050 (2013). 


In an action under the State Human Rights Law, the plaintiff, as 
part of his or her showing that he or she could perform the essential 
functions of the position with a reasonable accommodation, must estab- 
lish that the reasonable accommodation that he or she requested will 
not impose an undue hardship on the employer’s business, Jacobsen v 
New York City Health and Hospitals Corp., 22 NY3d 824, 988 NYS2d 
86, 11 NE3d 159 (2014); Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d 
881, 976 NYS2d 426, 998 NE2d 1050 (2013). Thus, unlike a plaintiff in 
a federal civil rights or New York City Human Rights action, the 
plaintiff in a State Human Rights Law case has the burden of proof on 
the undue hardship issue. 


In determining whether the provision of accommodations would 
impose an “undue hardship”, the factors to be considered include (1) the 
overall size of the business, program or enterprise with respect to the 
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number of employees, number and type of facilities, and size of budget, 
(2) the type of operation which the business, program or enterprise is 
engaged in, including the composition and structure of the workforce, 
and (3) the nature and cost of the accommodation needed, Executive 
Law § 296(3)(b). An employer is not generally required to hire another 
employee to perform tasks that constitute essential functions of a dis- 
abled employee’s position, see Engelman v Girl Scouts-Indian Hills 
Council, Inc., 16 AD3d 961, 791 NYS2d 735 (3d Dept 2005). As to the is- 
sues of the reasonableness of accommodations and claims of “undue 
hardship,” see generally Rodal v Anesthesia Group of Onondaga, P.C., 
369 F3d 113 (2d Cir 2004); Lovejoy-Wilson v NOCO Motor Fuel, Inc., 
263 F3d 208 (2d Cir 2001). 


Where there is an issue regarding reasonable accommodation, the 
following charge should be used: 


PJI 9:4.1 


As you have heard, this is an action to recover 
damages for employment discrimination based on 
disability. An employer is required to provide a 
disabled worker a reasonable accommodation 
which would permit the worker to perform the es- 
sential functions of the job so long as the accom- 
modation does not impose an undue hardship on 
the business. The factors to consider in deciding 
whether the accommodation would impose an 
undue hardship include (1) the size of the employ- 
er’s (business, program, enterprise) with respect 
to the number of employees, number and type of 
facilities, and size of budget, (2) the type of opera- 
tion which the (business, program, enterprise) is 
engaged in, including the composition and struc- 
ture of the workforce, and (3) the nature and cost 
of the accommodation needed. 


In this case, the parties agree that the plaintiff 
(AB) has a disability and that (he, she) requested 
an accommodation from (his, her) employer (CD). 
The parties further agree that CD denied the 
requested accommodation. There are two issues 
for you to decide in this case. The first is whether 
AB has proved by a preponderance of the evidence 
that (he, she) could perform the essential functions 
of the job with the requested accommodation. The 
second issue for you to decide is whether CD has 
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proved by a preponderance of the evidence that 
the requested accommodation would impose an 
undue hardship on the business. 


If you find that AB has not proved by a prepon- 
derance of the evidence that (he, she) would be 
able to perform the essential functions of the job 
with the requested accommodation, you should 
proceed no further and report to the court. If you 
find that AB has proved that (he, she) would be 
able to perform the essential functions of the job 
with the requested accommodation, you must 
proceed to consider the second question. 


If you find that, considering the factors that I 
have previously described, CD has proved that the 
requested accommodation would impose an undue 
hardship on its business, then you will find for CD. 
If CD has failed to prove that the requested accom- 
modation would impose an undue hardship on the 
business, then you will find for AB and proceed to 
consider damages. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: [see PJI 9:4.1 SV] 


Comment 


Caveat: This charge must be modified if there is a dispute as to 1) 
whether plaintiffs condition constitutes a disability within the statu- 
tory definition or 2) whether plaintiff requested an accommodation or 3) 
whether defendant denied the requested accommodation. 


A special verdict form for use in conjunction with the pattern charge 
follows. When the special verdict form is prepared for use, signature 
lines should be included after each question; see Comment, PJI 1:95. 
The completed special verdict form should be marked as a court exhibit. 


Special Verdict Form PJI 9:4.1 SV 
Answer the following: 


1. Has the plaintiff proved that (he, she) could perform the es- 
sential functions of the job if the employer made the requested ac- 
commodation? 
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At least five jurors must agree on the answer to this 
question. 


VYeSiins sNothes 


[Insert signature lines] 


If your answer to this question is No, proceed no further 
and report to the Court. If your answer to this question is Yes, 
proceed to the next question. 


2. Has the defendant proved that the requested accommoda- 
tion would impose an undue hardship on its business? 


At least five jurors must agree on the answer to this 
question. 


Yesi=npyNo 


[Insert signature lines] 


If your answer to this question is Yes, proceed no further 
and report to the Court. If your answer is No, proceed to the 
next question. 


3. State the amount of damages, if any, you award to plaintiff. 


Amount $___ 


If you decide not to make an award, you will insert the 
word “none.” 


At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 


Discrimination Based on Disability—Housing 


The federal Fair Housing Act, 42 USC § 3601, et seq, proscribes 
discrimination in the sale or rental of a dwelling to any buyer or renter 
because of a handicap of the buyer or renter or a person residing in or 
intending to reside in the dwelling after its sale or rental. In order to 
make out a prima facie case of discrimination on the basis of disability 
in violation of the Fair Housing Act, 42 USC § 3604, plaintiff must show 


934 


EMPLOYMENT DISCRIMINATION PJI 9:5 


(1) that a person residing in or intending to reside in the dwelling after 
its sale or rental to the plaintiff had a handicap as defined in the Act, 
(2) that plaintiff sought and was qualified to purchase or rent the hous- 
ing, (3) that he or she was rejected, and (4) that the rejection occurred 
in circumstances giving rise to an inference of discrimination on the 
basis of the handicap of the person residing or intending to reside with 
the plaintiff, Olsen v Stark Homes, Inc., 759 F3d 140 (2d Cir 2014). If 
plaintiff has made out a prima facie case, the burden of production 
shifts to defendant to come forward with a legitimate, nondiscrimina- 
tory reason for its decision, id. The ultimate burden of proof remains on 
plaintiff to show that defendant intentionally discriminated on a 
prohibited ground, id. If plaintiff makes a substantial showing that 
defendant’s proffered explanation was false, it is permissible for the 
trier of fact to infer the ultimate fact of discrimination from the falsity 
of the explanation, id. The New York State Human Rights Law contains 
provisions prohibiting housing discrimination similar to those in the 
Fair Housing Act, Executive Law § 296(5). Claims under the Fair Hous- 
ing Act and Executive Law § 296(5) are evaluated under the same 
framework, Hollandale Apartments & Health Club, LLC v Bonesteel, 
173 AD3d 55, 100 NYS3d 711 (3d Dept 2019); Olsen v Stark Homes, 
Inc., supra. 


Under Executive Law § 296(18)(2), it is an unlawful discriminatory 
practice for a building owner to refuse to make reasonable accommoda- 
tions in rules, policies, practices, or services when such accommodations 
may be necessary to afford a disabled person living in the building an 
equal opportunity to use and enjoy the dwelling, Hollandale Apart- 
ments & Health Club, LLC v Bonesteel, 173 AD3d 55, 100 NYS3d 711 
(3d Dept 2019) (tenant suffering from severe depression established 
that therapy dog was an accommodation that “may be necessary” under 
the State Human Rights Law to enjoy apartment; see Kennedy Street 
Quad, Ltd. v Nathanson, 62 AD3d 879, 879 NYS2d 197 (2d Dept 2009) 
(tenant must establish that dog was “actually necessary” under State 
Human Rights Law); Lindsay Park Housing Corp. v New York State 
Div. of Human Rights, 56 AD3d 477, 866 NYS2d 771 (2d Dept 2008). 
Although a building owner may be required to grant a disabled tenant a 
parking space for personal use as a reasonable accommodation of the 
tenant’s disability, an owner did not engage in a discriminatory practice 
in revoking the parking space of a disabled tenant when the tenant no 
longer had a driver’s license, did not have a car, and used the parking 
space for her caregivers and visitors, id. 


PJI 9:5. Employment Discrimination—Hostile Work 
Environment—Claims Under the New York 
State Human Rights Law 


[For claims filed on or after October 11, 2019, the fol- 
lowing charge must be modified. By virtue of legislation 
applicable to such claims, to establish that conduct con- 
stitutes harassment, a plaintiff need not show that “such 
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harassment would be considered severe or pervasive 
under precedent applied to harassment claims,” Execu- 
tive Law $ 296(L)(h). Further, it is an affirmative defense 
to such claims of harassment that the harassing conduct 
does not rise above the level of what a reasonable victim 
of discrimination with the same protected characteristic 
or characteristics would consider petty slights or trivial 
inconveniences, Executive Law $ 296(1)(h). | 


As you have heard, this is an action to recover 
damages for employment discrimination arising 
from a hostile work environment. The law prohib- 
its employment discrimination based on [insert 
plaintiffs statutorily protected category or categories, 
such as: sex, race, national origin, age, disability, 
religion, sexual orientation, marital status]. In this 
case, the plaintiff AB claims that (he, she) was 
subjected to a hostile work environment because 
(he, she) (is, was believed by [his, her] [co-worker, 
co-workers] to be) a [insert plaintiffs statutorily 
protected category or categories]. 


Specifically, AB claims [state nature of conduct 
plaintiff claims that (he, she) was subjected to] [add 
where the alleged conduct was perpetrated by a low-level 
supervisor or employee: and that the defendant CD 
knew or, in the exercise of reasonable care, should 
have known, about the conduct and either ac- 
cepted or approved it]. 


CD denies that AB was subjected to a hostile 
work environment because (he, she) (is, was be- 
lieved by [his, her] [co-worker, co-workers] to be) 
a [insert plaintiff's statutorily protected category or cate- 
gories] and specifically denies [state specific facts that 
defendant denies]. 


In order for AB to recover for employment 
discrimination arising out of a hostile work envi- 
ronment, AB must prove, by a preponderance of 
the evidence, (1) that (he, she) was an employee of 
CD; (2) that AB (is, was believed by [his, her] [co- 
worker, co-workers] to be) a [insert plaintiffs statuto- 
rily protected category or categories]; (3) that [state 
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nature of conduct plaintiff claims that (he, she) was 
subjected to] actually occurred; [where appropriate, 
state: (4) that the conduct was unwanted;] (5) that 
AB was subjected to the conduct because (he, she) 
(is, was believed by [his, her] [co-worker, co- 
workers] to be) a [insert plaintiffs statutorily protected 
category or categories]; (6) that the conduct was so se- 
vere or widespread or persistent that a reasonable 
[insert plaintiffs statutorily protected category or catego- 
ries| would consider the work environment to be 
hostile; (7) that AB actually considered the work 
environment to be hostile; (8) [add one or both of the 
following, as appropriate: where the alleged conduct was 
perpetrated by a low-level supervisor or employee: that 
CD knew or, in the exercise of reasonable care, 
should have known about the conduct and either 
accepted or approved it or (where the alleged conduct 
was perpetrated by a high-level managerial employee) 
that, at the time of the conduct, EF was a high- 
level managerial employee]; and (9) that AB was 
harmed because of the conduct. 


A hostile work environment exists when the 
(employer’s, co-employee’s, co-employees’) conduct 
at the workplace, including intimidation, ridicule 
or insults, is so severe or widespread or persistent 
that a reasonable [insert plaintiff's statutorily protected 
category or categories] in AB’s circumstances would 
have considered the work environment to be 
hostile. 


In deciding whether AB’s work environment 
was hostile, you must consider all of the circum- 
stances, including (1) how frequent, how persis- 
tent, how widespread or how severe the alleged of- 
fensive conduct was; (2) the effect on AB’s 
psychological well-being; (3) whether the conduct 
was humiliating or physically threatening; and (4) 
whether the conduct unreasonably interfered with 
AB’s work performance. Isolated remarks or oc- 
casional sarcastic comments alone do not consti- 
tute a hostile work environment. 


[Add where the alleged conduct was perpetrated by a 
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low-level supervisor or employee: In deciding whether 
CD accepted or approved EF’s conduct, you must 
consider whether and, if so when, CD learned or 
should have learned of the conduct and (state as 
appropriate: failed to conduct an investigation, 
conducted an investigation that was inadequate 
(and, or) failed to take appropriate corrective 
action).| 


You will find that CD is liable to AB if you 
decide (1) that AB was an employee of CD; (2) that 
AB (is, was believed by [his, her] [co-worker, co- 
workers] to be) a [insert plaintiffs statutorily protected 
category or categories]; (3) that [state nature of conduct 
plaintiff claims that (he, she) was subjected to] actually 
occurred; [state where appropriate: (4) that the 
conduct was unwanted;] (5) that AB was subjected 
to the conduct because (he, she) (is, was believed 
by [his, her] [co-worker, co-workers] to be) a [insert 
plaintiffs statutorily protected category or categories]; (6) 
that the conduct was so severe or widespread or 
persistent that a reasonable [insert plaintiff's statuto- 
rily protected category or categories] would consider 
the work environment to be hostile; (7) that AB 
actually considered the work environment to be 
hostile; (8) [add one or both of the following, as 
appropriate: where the alleged conduct was perpetrated 
by a low-level supervisor or employee: that CD knew or, 
in the exercise of reasonable care, should have 
known about the conduct and either accepted or 
approved it or (where the alleged conduct was perpe- 
trated by a high-level managerial employee) that, at the 
time of the conduct, EF was a high-level manage- 
rial employee]; and (9) that AB was harmed be- 
cause of the conduct. 


On the other hand, you will find that CD is not 
liable to AB if you decide (1) that AB was not an 
employee of CD; or (2) that AB is not and was not 
believed by (his, her) (co-worker, co-workers) to be 
a [insert plaintiffs statutorily protected category or cate- 
gories]; or (3) that [state nature of conduct plaintiff 
claims that (he, she) was subjected to) did not actually 
occur; [state where appropriate: or (4) that the con- 
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duct was not unwanted;] or (5) that AB was not 
subjected to the conduct because (he, she) (is, was 
believed by [his, her] [co-worker, co-workers] to 
be) a [insert plaintiff's statutorily protected category or 
categories]; or (6) that the conduct was not so se- 
vere or widespread or persistent that a reasonable 
linsert plaintiffs statutorily protected category or catego- 
ries] would consider the work environment to be 
hostile; or (7) that AB did not actually consider the 
work environment to be hostile; or (8) [add one or 
both of the following, as appropriate: where the alleged 
conduct was perpetrated by a low-level supervisor or 
employee: that CD did not know or, in the exercise 
of reasonable care, should not have known, about 
the conduct or (where the alleged conduct was perpe- 
trated by a high-level managerial employee) that, at the 
time of the conduct, EF was a high-level manage- 
rial employee] or, (9) that AB was not harmed 
because of the conduct. If you find that CD is not 
liable to AB, then you will proceed no further [state 
where appropriate: on this claim]. If you find that CD 
is liable to AB, you will proceed to consider the 
amount of AB’s damages. 


PJI 9:5.1 


My charge to you on the law of damages must 
not be taken as a suggestion that you should find 
for the plaintiff AB. It is for you to decide on the 
evidence presented and the rules of law I have 
given you whether AB is entitled to recover from 
the defendant CD. If you decide that CD is not li- 
able to AB, you need not consider damages. Only if 
you decide that CD is liable to AB will you consider 
the amount of AB’s damages. 


If you find that AB is entitled to recover from 
CD, you must render a verdict in a sum of money 
that will justly and fairly compensate AB for all 
losses and harm resulting from the hostile work 
environment. Compensatory damages are not al- 
lowed as punishment and must not be imposed or 
increased to penalize CD. 


Compensatory damages for employment dis- 
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crimination arising from a hostile work environ- 
ment are not limited to the actual loss of time or 
money. Compensatory damages may include both 
the mental and physical aspects of the harm. You 
must determine the amount that will fairly com- 
pensate AB for (his, her) harm. There is no exact 
standard to be applied. You must award an amount 
that is fair and just in light of the evidence. In 
determining AB’s damages, you should consider 
AB’s emotional pain and mental anguish as well as 
any monetary loss. 


[Where plaintiff claims that (he, she) was construc- 
tively discharged as a result of the alleged hostile work 
environment, the following should be added: In addi- 
tion to (his, her) other claims of monetary loss, AB 
claims that (he, she) was constructively discharged 
from (his, her) job, in that (1) the work environ- 
ment became so intolerable that a reasonable 
person in AB’s circumstances would have felt com- 
pelled to resign; (2) AB’s resignation was a result 
of the hostile work environment; and (3) AB lost 
wages that (he, she) would otherwise have 
received. 


You will find that AB was constructively dis- 
charged and is entitled to recover the wages (he, 
she) lost as a result of (his, her) resignation if you 
decide that the hostile work environment became 
so intolerable that a reasonable person in AB’s cir- 
cumstances would have felt compelled to resign 
and that AB did, in fact, resign as a result of the 
hostile work environment. On the other hand, you 
will find that AB was not constructively discharged 
and is not entitled to recover the wages (he, she) 
lost as a result of (his, her) resignation if you 
decide that the hostile work environment was not 
so intolerable that a reasonable person in AB’s cir- 
cumstances would have felt compelled to resign or 
that AB’s resignation was not a result of the hostile 
work environment.] 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: [see PJI 9:5 SV] 


EMPLOYMENT DISCRIMINATION PJI 9:5 
Comment 


Caveat 1: By virtue of legislation applicable to claims filed on or 
after October 11, 2019, to establish that conduct constitutes harass- 
ment, a plaintiff need not show that “such harassment would be 
considered severe or pervasive under precedent applied to harassment 
claims” filed before October 11, 2019, Executive Law § 296(1)(h). Fur- 
ther, under the 2019 legislation, it is an affirmative defense to such 
claims that the harassing conduct does not rise above the level of what 
a reasonable “victim” of discrimination with the same protected 
characteristic or characteristics would consider petty slights or trivial 
inconveniences, Executive Law § 296(1)(h). For claims filed on or after 
October 11, 2019, the Court must modify the charge and verdict form 
accordingly. 


Caveat 2: PJI 9:5 applies to cases arising under the New York 
State Human Rights Law. For charge to be used in cases arising under 
the New York City Human Rights Law, see PJI 9:5A. 


Caveat 3: The Court of Appeals has not yet decided whether the 
affirmative defense recognized in Burlington Industries, Inc. v Ellerth, 
524 US 742, 118 SCt 2257 (1998), and Faragher v Boca Raton, 524 US 
775, 118 SCt 2275 (1998), is available under the New York State Hu- 
man Rights Law, see Zakrzewska v New School, 14 NY38d 469, 902 
NYS2d 838, 928 NE2d 1035 (2010); Forrest v Jewish Guild for the 
Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); Vitale v 
Rosina Food Products Inc., 283 AD2d 141, 727 NYS2d 215 (4th Dept 
2001). However, several intermediate appellate courts have assumed 
that it is applicable to state-law claims, see Barnum v New York City 
Transit Authority, 62 AD3d 736, 878 NYS2d 454 (2d Dept 2009); Winkler 
v New York State Div. of Human Rights, 59 AD38d 1055, 872 NYS2d 
797 (4th Dept 2009); Dunn v Astoria Federal Sav. and Loan Ass’n, 51 
AD3d 474, 856 NYS2d 114 (1st Dept 2008). The affirmative defense 
may not be asserted in a case arising under the New York City Human 
Rights Law, Zakrzewska v New School, supra. For a discussion of the 
Faragher-Ellerth affirmative defense, see Employer’s Affirmative 
Defense, infra. 


Caveat 4: The charge incorporates the holding in Father Belle 
Community Center v New York State Div. of Human Rights on 
Complaint of King, 221 AD2d 44, 642 NYS2d 739 (4th Dept 1996), that 
a corporate defendant may be held directly liable for the conduct of an 
alleged harasser who is a high-level managerial employee without 
regard to whether the employer condoned the conduct. In McRedmond v 
Sutton Place Restaurant and Bar, Inc., 95 AD3d 671, 945 NYS2d 35 
(1st Dept 2012), the court suggested that liability may be imposed on a 
corporate defendant for the misconduct of a supervisor “based on the 
nexus between [the wrongdoer’s] supervisory authority and his 
discriminatory conduct.” There may be a distinction between the analy- 
sis applied in situations in which a high-level employee is the alleged 
harasser and situations in which a high- level employee has become 
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aware of alleged harassment, see Vitale v Rosina Food Products Inc., 
283 AD2d 141, 727 NYS2d 215 (4th Dept 2001); Father Belle Com- 
munity Center v New York State Div. of Human Rights on Complaint of 
King, supra. 


Caveat 5: Where there is question of fact as to the managerial or 
supervisory status of the employee who either caused the hostile work 
environment or was or should have been aware of it, the charge should 
be modified and an appropriate question should be added to the verdict 
sheet. 


Based on Forrest v Jewish Guild for the Blind, 3 NY3d 295, 786 
NYS2d 382, 819 NE2d 998 (2004); State Div. of Human Rights on 
Complaint of Greene v St. Elizabeth’s Hosp., 66 NY2d 684, 496 NYS2d 
411, 487 NE2d 268 (1985); Albunio v New York, 67 AD3d 407, 889 
NYS2d 4 (1st Dept 2009), aff'd, 16 NY3d 472, 922 NYS2d 244, 947 
NE2d 135 (2011); Nelson v HSBC Bank USA, 87 AD3d 995, 929 NYS2d 
259 (2d Dept 2011); Thompson v Lamprecht Transport, 39 AD3d 846, 
834 NYS2d 312 (2d Dept 2007); Vitale v Rosina Food Products Inc., 283 
AD2d 141, 727 NYS2d 215 (4th Dept 2001); San Juan v Leach, 278 
AD2d 299, 717 NYS2d 334 (2d Dept 2000); Kondracke v Blue, 277 AD2d 
953, 716 NYS2d 533 (4th Dept 2000); Community Action Organization 
of Erie County, Inc. (CAO) v Mercado, 261 AD2d 935, 689 NYS2d 807 
(4th Dept 1999); Pace v Ogden Services Corp., 257 AD2d 101, 692 
NYS2d 220 (38d Dept 1999); Father Belle Community Center v New 
York State Div. of Human Rights on Complaint of King, 221 AD2d 44, 
642 NYS2d 739 (4th Dept 1996); see Harris v Forklift Systems, Inc., 
510 US 17, 114 SCt 367 (1993). 


I. In General 


For claims filed prior to October 11, 2019, to establish a hostile 
work environment claim under the New York State Human Rights Law, 
a plaintiff is required to establish that the complained-of conduct was 
sufficiently severe or pervasive to alter the conditions of the victim’s 
employment and create an abusive working environment, see Forrest v 
Jewish Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 
(2004); Golston-Green v New York, 184 AD3d 24, 123 NYS8d 656 (2d 
Dept 2020); New York State Dept. of Correctional Services v New York 
State Div. of Human Rights, 53 AD3d 823, 861 NYS2d 494 (3d Dept 
2008); Anagnostakos v New York State Div. of Human Rights, 46 AD3d 
992, 846 NYS2d 798 (3d Dept 2007); Kaptan v Danchig, 19 AD3d 456, 
796 NYS2d 706 (2d Dept 2005); Baliva v State Farm Mut. Auto. Ins. 
Co., 286 AD2d 953, 730 NYS2d 655 (4th Dept 2001); Vitale v Rosina 
Food Products Inc., 283 AD2d 141, 727 NYS2d 215 (4th Dept 2001); 
Espaillat v Breli Originals, Inc., 227 AD2d 266, 642 NYS2d 875 (1st 
Dept 1996); see Pennsylvania State Police v Suders, 542 US 129, 124 
SCt 2342 (2004); Harris v Forklift Systems, Inc., 510 US 17, 114 SCt 
367 (1993); Meritor Sav. Bank, FSB v Vinson, 477 US 57, 106 SCt 2399 
(1986). However, by virtue of legislation passed in 2019, for claims filed 
on or after October 11, 2019, to establish that conduct constitutes 
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harassment, a plaintiff need not show that “such harassment would be 
considered severe or pervasive under precedent applied to harassment 
claims” filed before October 11, 2019, Executive Law § 296(1)(h). For 
claims filed on or after October 11, 2019, harassment constitutes an 
unlawful discriminatory practice where “it subjects an individual to 
inferior terms, conditions or privileges of employment because of the in- 
dividual’s membership in one or more of [the specified] protected catego- 
ries,” and a plaintiff need not “demonstrate the existence of an individ- 
ual to whom the employee’s treatment must be compared,” Executive 
Law § 296(1)(h). 


Hostile work environment claims are not limited to harassment 
based on gender and may be asserted on the basis of harassment aimed 
at any of the statutorily listed protected classes, see Nelson v HSBC 
Bank USA, 87 AD3d 995, 929 NYS2d 259 (2d Dept 2011) (hostile work 
environment claim based on alleged racial discrimination). 


The test for a hostile environment has both objective and subjective 
elements: a hostile environment is one that would reasonably be 
perceived and is perceived as hostile or abusive, Faragher v Boca Raton, 
524 US 775, 118 SCt 2275 (1998); Harris v Forklift Systems, Inc., 510 
US 17, 114 SCt 367 (1993); San Juan v Leach, 278 AD2d 299, 717 
NYS2d 334 (2d Dept 2000); see Torres v Pisano, 116 F3d 625 (2d Cir 
1997) (articulating “reasonable woman” standard under Title VII). The 
factors to be considered include the frequency and severity of the 
conduct, whether the conduct was threatening or humiliating as op- 
posed to being merely offensive and whether it unreasonably interfered 
with the plaintiffs work performance, Harris v Forklift Systems, Inc., 
supra; Forrest v Jewish Guild for the Blind, 3 NY38d 295, 786 NYS2d 
382, 819 NE2d 998 (2004); Novak v Royal Life Ins. Co. Of New York 
Inc., 284 AD2d 892, 726 NYS2d 784 (3d Dept 2001) (occasional sarcastic 
comments about plaintiffs weight and a heightened awareness of 
plaintiffs medical condition insufficient to establish hostile work 
environment based on disability). Although generally isolated remarks 
or occasional episodes will not suffice, Forrest v Jewish Guild for the 
Blind, supra (three racial epithets over nine years insufficient); Golston- 
Green v New York, 184 AD3d 24, 123 NYS38d 656 (2d Dept 2020) 
(isolated comments and incidents, some of which were not gender- or 
race-related, not sufficiently severe or pervasive); Thompson v Lampre- 
cht Transport, 39 AD3d 846, 834 NYS2d 312 (2d Dept 2007); Kaptan v 
Danchig, 19 AD3d 456, 796 NYS2d 706 (2d Dept 2005); Baliva v State 
Farm Mut. Auto. Ins. Co., 286 AD2d 953, 730 NYS2d 655 (4th Dept 
2001), if the alleged conduct is extraordinarily severe, a single incident 
may create a hostile environment, San Juan v Leach, supra. It is not 
necessary for the plaintiff to demonstrate that the conduct was 
psychologically injurious, Harris v Forklift Systems, Inc., supra; McRed- 
mond v Sutton Place Restaurant and Bar, Inc., 95 AD3d 671, 945 NYS2d 
35 (1st Dept 2012), although the effect on the employee’s psychological 
well-being is relevant to determining whether the employee actually 
found the environment abusive, Forrest v Jewish Guild for the Blind, 
supra. Nor must plaintiff demonstrate that he or she became physically 
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ill or resigned from his or her job, McRedmond v Sutton Place 
Restaurant and Bar, Inc., supra. 


II. Constructive Discharge 


A claim for constructive discharge caused by a hostile work environ- 
ment is actionable under the New York State Human Rights LawMitch- 
ell v TAM Equities, Inc., 27 AD3d 703, 812 NYS2d 611 (2d Dept 2006); 
Kaptan v Danchig, 19 AD3d 456, 796 NYS2d 706 (2d Dept 2005); State 
Div. of Human Rights v Dom’s Wholesale and Retail Center, Inc., 18 
AD3d 335, 795 NYS2d 537 (1st Dept 2005); see Pennsylvania State 
Police v Suders, 542 US 129, 124 SCt 2342 (2004) (Title VII encompas- 
ses claims for constructive discharge, which, for remedial purposes, is 
equivalent to formal discharge). In order to establish a claim of construc- 
tive discharge based on a hostile environment created by a supervisor, 
plaintiff must establish that the abusive working environment became 
so intolerable that plaintiffs resignation was a fitting response, L.e., 
that a reasonable person would have felt compelled to resign, Albunio v 
New York, 67 AD3d 407, 889 NYS2d 4 (1st Dept 2009), affd, 16 NY3d 
472, 922 NYS2d 244, 947 NE2d 135 (2011); Golston-Green v New York, 
184 AD3d 24, 123 NYS3d 656 (2d Dept 2020); see Sawicka v Catena, 79 
AD3d 848, 912 NYS2d 666 (2d Dept 2010); Thompson v Lamprecht 
Transport, 39 AD3d 846, 834 NYS2d 312 (2d Dept 2007); Graham v 
New York City Transit Authority, 242 AD2d 722, 664 NYS2d 928 (2d 
Dept 1997). 


III. Employer’s Liability for Harassment by Employees 


Whether an employer is liable for discriminatory harassment by its 
employee may depend on whether the claim is based on state or federal 
law. Under Title VII, employers are liable for harassment involving 
tangible employment actions, such as hiring, firing, promotion, 
compensation, and unfavorable work assignments, and no affirmative 
defenses are available, Burlington Industries, Inc. v Ellerth, 524 US 
742, 118 SCt 2257 (1998); Faragher v Boca Raton, 524 US 775, 118 SCt 
2275 (1998); see Pennsylvania State Police v Suders, 542 US 129, 124 
SCt 2342 (2004). Such liability for the acts of a supervisory employee is 
appropriate because the tangible actions can only be taken with the 
authority of the company and represent official acts of the enterprise, 
Burlington Industries, Inc. v Ellerth, supra. An employer may also be 
held liable under Title VII for a hostile work environment created by a 
supervisory employee that does not entail tangible employment actions, 
but in those circumstances the employer is entitled to assert an affirma- 
tive defense based on a showing that (a) the employer exercised reason- 
able care to prevent and correct promptly any sexually harassing 
behavior, and (b) the employee unreasonably failed to take advantage of 
any preventive or corrective opportunities provided by the employer or 
to otherwise avoid harm, id; Faragher v Boca Raton, supra. For a discus- 
sion of this affirmative defense, see Employer’s Defenses, infra. 


Under the New York State Human Rights Law, the plaintiff must 
demonstrate that the employer acquiesced in the discriminatory conduct 
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of a low-level employee or subsequently condoned it, Forrest v Jewish 
Guild for the Blind, 3 NY3d 295, 786 NYS2d 382, 819 NE2d 998 (2004); 
State Div. of Human Rights on Complaint of Greene v St. Elizabeth’s 
Hosp., 66 NY2d 684, 496 NYS2d 411, 487 NE2d 268 (1985); Hart v 
Sullivan, 84 AD2d 865, 445 NYS2d 40 (3d Dept 1981), affd, 55 NY2d 
1011, 449 NYS2d 481, 434 NE2d 717 (1982); State University of New 
York at Albany v State Human Rights Appeal Bd., 81 AD2d 688, 438 
NYS2d 643 (38d Dept 1981), affd, 55 NY2d 896, 449 NYS2d 29, 433 
NE2d 1277 (1982); Garrison Protective Services, Inc. v New York State 
Div. of Human Rights, 71 AD3d 1021, 898 NYS2d 53 (2d Dept 2010); 
Bracci v New York State Div. of Human Rights, 62 AD3d 1146, 878 
NYS2d 830 (3d Dept 2009); Clayton v Best Buy Co., Inc., 48 AD3d 277, 
851 NYS2d 485 (1st Dept 2008); Priore v New York Yankees, 307 AD2d 
67, 761 NYS2d 608 (1st Dept 2003); Vitale v Rosina Food Products Inc., 
283 AD2d 141, 727 NYS2d 215 (4th Dept 2001); Sormani v Orange 
County Community College, 240 AD2d 724, 659 NYS2d 507 (2d Dept 
1997); see also Tidball v Schenectady City School Dist., 122 AD3d 1131, 
997 NYS2d 763 (3d Dept 2014) (employer potentially liable for alleged 
sexual harassment by plaintiffs supervisor where question of fact 
existed as to whether employer should have known of misconduct); Pace 
v Ogden Services Corp., 257 AD2d 101, 692 NYS2d 220 (3d Dept 1999) 
(employer liable for hostile work environment where employer knew or 
should have known of the harassment and failed to take remedial ac- 
tion); Lumberland v New York State Div. of Human Rights, 229 AD2d 
631, 644 NYS2d 864 (3d Dept 1996) (same). 


Where the acts of discrimination were perpetrated by a high-level 
managerial employee, the employer may be liable without any showing 
of condonation or acquiescence, Father Belle Community Center v New 
York State Div. of Human Rights on Complaint of King, 221 AD2d 44, 
642 NYS2d 739 (4th Dept 1996); see Sier v Jacobs Persinger & Parker, 
276 AD2d 401, 714 NYS2d 283 (1st Dept 2000) (employer lable for 
hostile environment created by law firm partner who assigned work to 
plaintiff, voted for her termination, and was responsible for her job 
references). Thus, where the harasser is sufficiently elevated within the 
corporate hierarchy as to be viewed as a corporate proxy, the employer 
does not enjoy a good faith defense, Randall v Tod-Nik Audiology, Inc., 
270 AD2d 38, 704 NYS2d 228 (1st Dept 2000); see Nelson v Vigorito, 
121 AD3d 872, 994 NYS2d 649 (2d Dept 2014). 


Condonation contemplates a knowing, after-the-fact forgiveness or 
acceptance of an offense, State Div. of Human Rights on Complaint of 
Greene v St. Elizabeth’s Hosp., 66 NY2d 684, 496 NYS2d 411, 487 NE2d 
268 (1985); Medical Exp. Ambulance Corp. v Kirkland, 79 AD3d 886, 
913 NYS2d 296 (2d Dept 2010); Bianco v Flushing Hosp. Medical 
Center, 54 AD3d 304, 863 NYS2d 453 (2d Dept 2008); Community 
Action Organization of Erie County, Inc. (CAO) v Mercado, 261 AD2d 
935, 689 NYS2d 807 (4th Dept 1999). Condonation may be established 
by knowledge acquired after the fact, combined with insufficient 
investigation, Father Belle Community Center v New York State Div. of 
Human Rights on Complaint of King, 221 AD2d 44, 642 NYS2d 739 
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(4th Dept 1996), or failure to take appropriate corrective action, 
Kondracke v Blue, 277 AD2d 953, 716 NYS2d 533 (4th Dept 2000) 
(overwhelming evidence of condonation where employer knew about but 
did nothing to stop the offensive conduct); Grand Union Co. v Mercado, 
263 AD2d 923, 694 NYS2d 524 (3d Dept 1999); Goering v NYNEX Infor- 
mation Resources Co., 209 AD2d 834, 619 NYS2d 167 (3d Dept 1994) 
(employer’s calculated inaction to employee’s sexually harassing conduct 
may readily indicate condonation); New York State Dept. of Correctional 
Services v McCall, 109 AD2d 9538, 486 NYS2d 443 (3d Dept 1985). Where 
the harassment is perpetrated by a low level supervisor or by a co- 
employee and the complainant demonstrates that upper level supervi- 
sors had knowledge of the conduct and ignored it, the harassment is 
imputed to the corporate employer, Vitale v Rosina Food Products Inc., 
283 AD2d 141, 727 NYS2d 215 (4th Dept 2001). Condonation may be 
disproved by a showing that the employer reasonably investigated a 
complaint of discriminatory conduct and took appropriate corrective ac- 
tion, Community Action Organization of Erie County, Inc. (CAO) v 
Mercado, supra; see Father Belle Community Center v New York State 
Div. of Human Rights on Complaint of King, supra. In the absence of 
evidence that an employer took disciplinary action against the harasser 
or took other steps to alleviate the threat of further occurrences, a mere 
showing that the employer offered to transfer the plaintiff to a different 
work location would not entitle it to judgment as a matter of law, Goer- 
ing v NYNEX Information Resources Co., supra. Under Title VII, a 
corporation may also be held liable for discriminatory acts committed by 
its subsidiary’s supervisory personnel against an employee of the sub- 
sidiary, Cook v Arrowsmith Shelburne, Inc., 69 F3d 1235 (2d Cir 1995). 
Cook adopted a four-part test for assessing whether a corporation should 
be lable for discrimination committed by a subsidiary: (1) the inter- 
relationship of operations, (2) centralized control of labor relations, (3) 
common management, (4) common ownership or financial control, id. 


Employer’s Affirmative Defenses 


An affirmative defense to hostile environment claims is available to 
employers under Title VII upon a showing that (1) the employer 
exercised reasonable care to prevent and correct promptly any harass- 
ing behavior and (2) the victimized employee unreasonably failed to 
take advantage of any preventive or corrective opportunities provided 
by the employer or to avoid harm otherwise, Burlington Industries, Inc. 
v Ellerth, 524 US 742, 118 SCt 2257 (1998); Faragher v Boca Raton, 
524 US 775, 118 SCt 2275 (1998); see Pennsylvania State Police v 
Suders, 542 US 129, 124 SCt 2342 (2004). The employer has the burden 
to plead and establish both elements of this defense, Vitale v Rosina 
Food Products Inc., 283 AD2d 141, 727 NYS2d 215 (4th Dept 2001). 
Whether this defense is available under the New York State Human 
Rights Law has not been definitively decided. Several intermediate ap- 
pellate courts have assumed its applicability under Executive Law § 296, 
see Barnum v New York City Transit Authority, 62 AD3d 736, 878 
NYS2d 454 (2d Dept 2009); Winkler v New York State Div. of Human 
Rights, 59 AD3d 1055, 872 NYS2d 797 (4th Dept 2009); Dunn v Astoria 
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Federal Sav. and Loan Ass’n, 51 AD3d 474, 856 NYS2d 114 (1st Dept 
2008); but see Vitale v Rosina Food Products Inc., supra (noting that is- 
sue remains undecided). The Court of Appeals explicitly left open the 
question in Forrest v Jewish Guild for the Blind, 3 NY38d 295, 786 
NYS2d 382, 819 NE2d 998 (2004). To the extent that the defense may 
be applicable under the New York State Human Rights Law, it would 
not apply where the harasser is sufficiently elevated within the 
corporate hierarchy to be viewed as a corporate proxy, Randall v 
Tod-Nik Audiology, Inc., 270 AD2d 38, 704 NYS2d 228 (1st Dept 2000). 


In Zakrzewska v New School, 14 NY3d 469, 902 NYS2d 838, 928 
NE2d 1035 (2010), the Court of Appeals held that the Faragher-Ellerth 
defense may not be asserted in a case arising under the New York City 
Human Rights Law, see New York City Administrative Code § 8- 
107(13)(b). For a charge and comment on hostile environment claims 
arising under the New York City Human Rights Law, see PJI 9:5A. 


For claims filed on or after October 11, 2019, the New York State 
Human Rights law was amended to provide: “The fact that such indi- 
vidual did not make a complaint about the harassment to such 
employer, licensing agency, employment agency or labor organization 
shall not be determinative of whether such employer, licensing agency, 
employment agency or labor organization shall be liable,” Executive 
Law § 296(1)(h). Additionally, it is an affirmative defense to such claims 
of harassment that the harassing conduct does not rise above the level 
of what a reasonable victim of discrimination with the same protected 
characteristic or characteristics would consider petty slights or trivial 
inconveniences, Executive Law § 296(1)(h). 


The following is a special verdict form for use in conjunction with 
the pattern charge. Based upon the 2019 legislation, for cases filed on 
or after October 11, 2019, the following verdict form must be modified, 
see Caveat 1, supra. When the special verdict form is prepared for use, 
signature lines should be included after each question, see Comment, 
PJI 1:95. The completed verdict form should be marked as a court 
exhibit. 


Special Verdict Form PJI 9:5 SV 
1. Was AB an employee of CD? 


At least five jurors must agree on the answer to this question. 


Yes tov 7) Noto.) act 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 
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2. Is AB (or was AB believed by [his, her] co-worker[s] to be) a 
[insert plaintiff's statutorily protected category or categories |? 


At least five jurors must agree on the answer to this question. 


Y eS3@b S280. INo. Sige . 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


3. Was AB actually subjected to /insert conduct plaintiff claims 
that (he, she) was subjected to/? 


At least five jurors must agree on the answer to this question. 


Yes 2 we + NO geee es 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


4. [Add where appropriate: Was the conduct that AB complains of 
unwanted? 


At least five jurors must agree on the answer to this question. 


NOS) th FEE eo NOE 83 Baer! 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next 
question. | 


5. Was AB subjected to the conduct (he, she) complains of because 
(he, she) (is or was believed by [his, her] co-worker|s] to be) /insert 
plaintiff's statutorily protected category or categories]? 


At least five jurors must agree on the answer to this question. 
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Y Gaetan NOb ey 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


6. Was the conduct AB complains of so severe or widespread or 
persistent that a reasonable /insert plaintiff's statutorily protected cate- 
gory or categories/ would have considered the work environment to be 
hostile? 


At least five jurors must agree on the answer to this question. 


Nesianewen (Noise soeet 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


7. Did AB actually consider (his, her) work environment to be 
hostile? 


At least five jurors must agree on the answer to this question. 


NY CSi ee ee INO Ree eee 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


[Add where there is an issue as to whether the alleged conduct was 
perpetrated by a high-level managerial employee: 


8. Was EF a high-level managerial employee? 


At least five jurors must agree on the answer to this question. 
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VES iver os NOt ace 1 


[Insert signature lines] 


If your answer to this question is “No,” proceed to the next question. 
If your answer is “Yes,” skip the next two questions.] 


[Where one or more of the alleged wrongdoers is not a high-level 
managerial employee, the jurors should be instructed to go on to ques- 
tions 9 through 10]. 


9. Did CD know about the conduct or, in the exercise of reason- 
able care, should CD have known about the conduct? 


At least five jurors must agree on the answer to this question. 


Ves (2 2 No ee 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


10. Did CD accept or approve the conduct or fail to take immedi- 
ate and appropriate action? 


At least five jurors must agree on the answer to this question. 


Wesco «Noe ee es 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next ques- 
tion /in a case where constructive discharge is not in issue, the jurors 
should skip to Question No. 13]. 


[Add questions 11 and 12 where plaintiff has claimed constructive 
discharge] 


11. Was the hostile work environment so intolerable that a rea- 
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sonable person in AB’s circumstances would have felt compelled to 
resign? 


At least five jurors must agree on the answer to this question. 


Yes See VSN 


[Insert signature lines] 


If your answer to this question is “No,” skip the next question. If 
your answer is “Yes,” proceed to the next question. 


12. Did AB resign (his, her) position because of the hostile work 
environment? 


At least five jurors must agree on the answer to this question. 


VES ee NG 


[Insert signature lines] 


Proceed to the next question. | 


13. Was AB harmed as a result of the conduct (he, she) complains 
of? 


At least five jurors must agree on the answer to this question. 


wes..._._- No 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


14. State the amount of damages, if any, you award to AB: 


Amount $ 
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If you decide not to make an award, you will insert the word “none.” 


At least five jurors must agree on the answer to this question. 


Ves. Uo See Nose 


[Insert signature lines] 


PJI 9:5A. Employment Discrimination—Hostile Work 
Environment—Claims Under the New York 
City Human Rights Law 


[Where plaintiff has asserted claims under both the 
New York State Human Rights Law and the New York 
City Human Rights Law, state: So far, I have told you 
about the law that you must use in deciding AB’s 
claim under the New York State Human Rights 
Law. However, AB is also seeking damages for 
claimed violation(s) of the New York City Human 
Rights Law, and there are different legal rules that 
you must use to decide that claim. I will now tell 
you about those rules.| 


As you have heard, this is an action to recover 
damages for employment discrimination arising 
from a hostile work environment. The law prohib- 
its employment discrimination based on [insert 
plaintiffs statutorily protected category or categories, 
such as: sex, race, national origin, age, disability, 
religion, sexual orientation, marital status or other 
enumerated category]. In this case, the plaintiff 
AB claims that (he, she) was subjected to a hostile 
work environment because (he, she) (is, was be- 
lieved by [his, her] [co-worker, co-workers] to be) 
a [insert plaintiffs statutorily protected category or 
categories]. 


Specifically, AB claims that (he, she) was 
treated less well than other employees because (he, 
she) (is, was believed by [his, her] [co-worker, co- 
workers] to be) a [insert plaintiffs statutorily protected 
category or categories] in that [state nature of conduct 
plaintiff claims that (he, she) was subjected to]. 
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[Add where plaintiffs employer is a defendant and 
there is a claim that the alleged conduct was perpetrated 
an employee exercising managerial or supervisory 
responsibilities: Additionally, AB claims that EF (the 
person who perpetrated the conduct) was exercising 
managerial or supervisory responsibilities at AB’s 
workplace. | 


[Add where plaintiffs employer is a defendant and 
there is no claim that the co-employee who perpetrated 
the conduct was exercising managerial or supervisory 
responsibilities: Additionally, AB claims that CD 
knew of EF’s conduct and either accepted it or 
failed to take immediate and appropriate correc- 
tive action. CD is considered to have had knowl- 
edge of EF’s discriminatory conduct if an employee 
with supervisory or managerial responsibility 
knew of it.] 


[Add where plaintiff's employer is a defendant, there 
is a Claim that the alleged conduct was perpetrated by 
another employee and plaintiff asserts that, even if the 
employer did not know of the conduct, (he, she, it) should 
have known: Additionally AB claims that, in the 
exercise of reasonable care, CD should have known 
of EF’s conduct and failed to exercise reasonable 
diligence to prevent such conduct.|] 


The defendant employer CD denies that AB 
was treated less well than other employees because 
(he, she) (Gis, was believed by [his, her] [co-worker, 
co-workers] to be) a [insert plaintiffs statutorily 
protected category or categories] and specifically 
denies [state specific facts that defendant denies]. 


In order to recover, AB must prove, by a pre- 
ponderance of the evidence, (1) that (he, she) was 
an employee of CD; (2) that AB (is, was believed by 
[his, her] [co-worker, co-workers] to be) a [insert 
plaintiffs statutorily protected category or categories]; (3) 
that [state nature of conduct plaintiff claims that (he, 
she) was subjected to] actually occurred; [state as 
appropriate: (4) that the conduct was unwanted;] (5) 
that AB was subjected to the conduct because (he, 
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she) (is, was believed by [his, her] [co-worker, co- 
workers] to be) a [insert plaintiffs statutorily protected 
category or categories]; (6) that, as a result of the 
conduct, a reasonable [insert plaintiffs statutorily 
protected category or categories] would consider that 
(he, she) was being treated less well than other 
employees under all of the circumstances; (7) that 
AB actually considered that (he, she) was being 
treated less well than other employees because (he, 
she) is or was believed by (his, her) (co-worker, co- 
workers) to be [insert plaintiff's statutorily protected 
category or categories]; [state as appropriate: (8) that EF 
was exercising managerial or supervisory respon- 
sibilities at AB’s workplace; (and, or) that CD knew 
of EF’s conduct and either accepted it or failed to 
take immediate and appropriate corrective action; 
(and, or) that, in the exercise of reasonable care, 
CD should have known of EF’s conduct and failed 
to exercise reasonable diligence to prevent such 
conduct]; and (9) that AB was harmed because of 
the conduct. 


If you decide (1) that AB was an employee of 
CD; (2) that AB (is, was believed by [his, her] [co- 
worker, co-workers] to be) a [insert plaintiffs statuto- 
rily protected category or categories]; (3) that [state 
nature of harassment plaintiff claims that (he, she) was 
subjected to] actually occurred; [state as appropriate: 
(4) that the conduct was unwanted;] (5) that AB 
was subjected to the conduct because (he, she) (is, 
was believed by [his, her] [co-worker, co-workers] 
to be) a [insert plaintiff's statutorily protected category 
or categories]; (6) that, as a result of the conduct, a 
reasonable [insert plaintiffs statutorily protected cate- 
gory or categories] would consider that (he, she) was 
being treated less well than other employees under 
all of the circumstances; (7) that AB actually 
considered that (he, she) was being treated less 
well than other employees because (he, she) is or 
was believed by (his, her) (co-worker, co-workers) 
to be a [insert plaintiff's statutorily protected category or 
categories]; [state as appropriate: (8) that EF was 
exercising managerial or supervisory responsibili- 
ties at AB’s workplace; and/or that CD knew of EF’s 
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conduct and either accepted it or failed to take im- 
mediate and appropriate corrective action; that, in 
the exercise of reasonable care, CD should have 
known of EF’s conduct and failed to exercise rea- 
sonable diligence to prevent such conduct;] and (9) 
that AB was harmed because of the conduct, you 
will find CD liable to AB and you will proceed to 
consider the amount of AB’s damages [substitute 
where appropriate: you will be asked to consider 
whether CD is excused from liability because (the 
complained-of conduct consisted of petty slights or 
trivial inconveniences, or CD had anti- 
discrimination policies and practices) as I will 
later explain in more detail.] 


On the other hand, you will find that CD is not 
liable to AB if you decide (1) that AB was not an 
employee of CD; or (2) that AB (is not, was not 
believed by [his, her] [co-worker, co-workers] to 
be) a [insert plaintiffs statutorily protected category or 
categories]; or (3) that [state nature of harassment 
plaintiff claims that (he, she) was subjected to] did not 
actually occur; or [state as appropriate: (4) that the 
conduct was not unwanted;] or (5) that AB was not 
subjected to the conduct because (he, she) (is, was 
believed by [his, her] [co-worker, co-workers] to 
be) a [insert plaintiffs statutorily protected category or 
categories]; or (6) that, as a result of the conduct, a 
reasonable [insert plaintiffs statutorily protected cate- 
gory or categories] would not have considered that 
(he, she) was being treated less well than other 
employees under all of the circumstances; or (7) 
that AB did not actually consider that (he, she) was 
being treated less well than other employees 
because (he, she) is or was believed by (his, her) 
(co-worker, co-workers) to be a [insert plaintiff's 
statutorily protected category or categories]; [state as 
appropriate: or (8) that EF was not exercising mana- 
gerial or supervisory responsibilities at AB’s 
workplace; and/or that CD did not know of EF’s 
conduct or, if CD knew, did not either accept it or 
fail to take immediate and appropriate corrective 
action; that, even in the exercise of reasonable 
care, CD could not have known of EF’s conduct or, 
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if CD should have known, CD exercised reasonable 
diligence to prevent such conduct;] or (9) that AB 
was not harmed because of the conduct, you will 
find that CD is not liable to AB and will proceed 
no further [state where appropriate: on this claim]. 


[Where the affirmative defense of petty slights and 
trivial inconveniences is asserted, the following should be 
added: 


CD claims that the conduct AB complains of 
was too minor and insignificant to justify an award 
of damages. To establish this claim, CD must show, 
by a preponderance of the evidence, that a reason- 
able person would have considered the conduct to 
be nothing more than petty slights or trivial 
inconveniences. 


If you decide that the conduct AB proved 
amounted to what a reasonable person would have 
considered to be nothing more than petty slights 
or trivial inconveniences, you will find that CD is 
not liable to AB and will proceed no further [state 
where appropriate: on this claim]. On the other hand, 
if you decide that the conduct AB proved was what 
a reasonable person would have considered signif- 
icant and not trivial or petty, you will find CD li- 
able to AB and will proceed to consider the amount 
of AB’s damages] 


PJI 9:5A.1 


My charge to you on the law of damages must 
not be taken as a suggestion that you should find 
for the plaintiff AB. It is for you to decide on the 
evidence presented and the rules of law I have 
given you whether AB is entitled to recover from 
the defendant CD. If you decide that CD is not li- 
able to AB, you need not consider damages. Only if 
you decide that CD is liable to AB will you consider 
the amount of AB’s damages. 


If you find that AB is entitled to recover from 
CD, you must render a verdict in a sum of money 
that will justly and fairly compensate AB for all 
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losses resulting from the hostile work 
environment. Compensatory damages are not al- 
lowed as punishment and must not be imposed or 
increased to penalize CD. 


Compensatory damages for employment dis- 
crimination arising from a person being treated 
less well than other employees are not limited to 
the actual loss of time or money. Compensatory 
damages may include both the mental and physi- 
cal aspects of the injury. You must determine the 
amount that will fairly compensate AB for (his, 
her) harm. There is no exact standard to be 
applied. You must award an amount that is fair 
and just in light of the evidence. In determining 
AB’s damages, you should consider AB’s emotional 
pain and mental anguish as well as any monetary 
loss. You should also consider whether the dis- 
criminatory conduct was severe or widespread or 
persistent. 


[Where plaintiff claims that (he, she) was construc- 
tively discharged as a result of the alleged hostile work 
environment, the following should be added: In addi- 
tion to (his, her) other claims of monetary loss, AB 
claims that (he, she) was constructively discharged 
from (his, her) job, in that (1) the work environ- 
ment became so intolerable that a reasonable 
person in AB’s circumstances would have felt com- 
pelled to resign; (2) AB’s resignation was a result 
of the hostile work environment; and (3) AB lost 
wages that (he, she) would otherwise have 
received. 


You will find that AB was constructively dis- 
charged and is entitled to recover the wages (he, 
she) lost as a result of (his, her) resignation if you 
decide that the work environment became so intol- 
erable that a reasonable person in AB’s circum- 
stances would have felt compelled to resign and 
that AB’s resignation was a result of the work 
environment. On the other hand, you will find that 
AB was not constructively discharged and is not 
entitled to recover the wages (he, she) lost as a 
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result of (his, her) resignation if you decide that 
the work environment was not so intolerable that 
a reasonable person in AB’s circumstances would 
have felt compelled to resign or that AB’s resigna- 
tion was not a result of the hostile work 
environment. 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: [see PJI 9:5A SV] 


Comment 


Caveat: Where there is question of fact as to the managerial or 
supervisory status of the employee who either caused the hostile work 
environment or was or should have been aware of it, the charge should 
be modified and an appropriate question should be added to the verdict 
sheet. 


Based on Hernandez v Kaisman, 103 AD3d 106, 957 NYS2d 58 (1st 
Dept 2012); Nelson v HSBC Bank USA, 87 AD3d 995, 929 NYS2d 259 
(2d Dept 2011); Williams v New York City Housing Authority, 61 AD3d 
62, 872 NYS2d 27 (1st Dept 2009); NYC Admin Code § 8-107(1)(a), (18). 


Claims of hostile work environment are governed by Admin Code 
§ 8-107(1)(a), Suri v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 
9 (1st Dept 2018); Williams v New York City Housing Authority, 61 
AD3d 62, 872 NYS2d 27 (1st Dept 2009). The inquiry in hostile work 
environment cases involving sexual harassment is whether the 
misconduct constitutes inferior terms and conditions based on gender, 
Suri v Grey Global Group, Inc., supra; Williams v New York City Hous- 
ing Authority, supra. The same inquiry should be used for hostile work 
environment claims based on alleged racial harassment, Nelson v HSBC 
Bank USA, 87 AD3d 995, 929 NYS2d 259 (2d Dept 2011). In contrast to 
the test under Title VII, which requires a showing of adverse conditions 
that are “severe” or pervasive, Harris v Forklift Systems, Inc., 510 US 
17, 114 SCt 367 (1993), liability under NYCHRL depends on whether 
plaintiff proves by a preponderance of the evidence that he or she has 
been treated less well than other employees because of his or her gender, 
Golston-Green v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 
2020); Williams v New York City Housing Authority, supra, or race, 
Ellison v Chartis Claims, Inc., 178 AD3d 665, 115 NYS3d 53 (2d Dept 
2019); Golston-Green v New York, supra; Nelson v HSBC Bank USA, 
supra. The “severe or pervasive” standard should be considered only on 
the issue of damages under NYCHRL, Golston-Green v New York, 
supra; Abe v New York University, 169 AD3d 445, 94 NYS3d 17 (1st 
Dept 2019) (lower court incorrectly applied “severe and pervasive” stan- 
dard to plaintiffs hostile-work environment claim under NYCHRL); 
Nelson v HSBC Bank USA, supra; Williams v New York City Housing 
Authority, supra; see Hernandez v Kaisman, 103 AD3d 106, 957 NYS2d 
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53 (1st Dept 2012). A single instance of unequal treatment between a 
man and a woman or a heterosexual and a homosexual may constitute 
discrimination, but may not qualify as “harassment,” Williams v New 
York City Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st Dept 
2009). Dismissal is inappropriate if the case is not “truly insubstantial” 
and defendant’s behavior was within the broad range of conduct that 
falls between “severe and pervasive” on the one hand and “petty, slight 
or trivial inconvenience” on the other, Suri v Grey Global Group, Inc., 
supra; Hernandez v Kaisman, supra. Thus, conduct not rising to the 
level of “severe and pervasive,” such as defendant’s constant use of 
language degrading women, his telling of sexually explicit jokes and his 
overt viewing of pornography, was not truly insubstantial and was vi- 
able under the NYCHRL, but was insufficient as a matter of law under 
the “severe and pervasive” standard for hostile work environment ap- 
plied in Title VII and New York State Human Rights Law cases, Gonza- 
lez v EVG, Inc., 123 AD3d 486, 999 NYS2d 16 (1st Dept 2014). 


Summary judgment dismissing the claim should normally be denied 
if there exist triable issues of fact as to whether such conduct has oc- 
curred or, in the “mixed motive” context, whether discrimination was 
one of the motivating factors for defendant’s conduct, Williams v New 
York City Housing Authority, 61 AD3d 62, 872 NYS2d 27 (1st Dept 
2009); see Ellison v Chartis Claims, Inc., 178 AD3d 665, 115 NYS3d 53 
(2d Dept 2019); Suri v Grey Global Group, Inc., 164 AD3d 108, 83 
NYS3d 9 (1st Dept 2018). However, summary judgment for defendant is 
available under NYCHRL if defendant can show that the situation 
could only reasonably be interpreted by a trier of fact as representing 
no more than petty slights or trivial inconveniences, Golston-Green v 
New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 2020); Ellison v 
Chartis Claims, Inc., supra; Suri v Grey Global Group, Inc., supra; Wil- 
liams v New York City Housing Authority, supra; see Nelson v HSBC 
Bank USA, 87 AD3d 995, 929 NYS2d 259 (2d Dept 2011). 


The following is a special verdict form for use in conjunction with 
the pattern charge. When the special verdict form is prepared for use, 
signature lines should be included after each question, see Comment, 
PJI 1:95. The completed verdict form should be marked as a court 
exhibit. 


Special Verdict Form PJI 9:5A SV 
1. Was AB an employee of CD? 


At least five jurors must agree on the answer to this question. 


Y GS eeteone Bore N Ose ee 


[Insert signature lines] 
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If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


2. Is AB (or was AB believed by [his, her] [co-worker, co-workers] 
to be) a [insert plaintiff's statutorily protected category or categories]? 


At least five jurors must agree on the answer to this question. 


NV Gy ORS TINO ee 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


3. Was AB actually subjected to /insert nature of conduct plaintiff 
claims that (he, she) was subjected to/? 


At least five jurors must agree on the answer to this question. 


res pices wer Nigghe Pree phe ley 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


4. [Add where appropriate: Was the conduct that AB complains of 
unwanted? 


At least five jurors must agree on the answer to this question. 


Veset to) NG ee eee 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next 
question. ] 
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5. Was AB subjected to the conduct (he, she) complains of because 
(he, she) (is, was believed by [his, her] [co-worker, co-workers] to be a 
[insert plaintiff's statutorily protected category or categories]? 


At least five jurors must agree on the answer to this question. 


NV ane erate ING ee ene 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


6. Would a reasonable [insert plaintiff's statutorily protected cate- 
gory or categories] consider that, as a result of the conduct, (he, she) 
was being treated less well than other employees under all of the cir- 
cumstances? 


At least five jurors must agree on the answer to this question. 


VCS ae ta iN Oe ee 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


7. Did AB actually consider that (he, she) was being treated less 
well than other employees because (he, she) (is, was believed by [his, 
her] [coworker, co-workers] to be) a [insert plaintiff's statutorily 
protected category or categories]? 


At least five jurors must agree on the answer to this question. 


VestGs JuNan Neos {i Dy 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


[Note: Question Nos. 8 through 12 pertain to cases in which plaintiff 
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seeks to hold an employer liable for the conduct of one or more co- 
employees. Question No. 8 pertains to liability under NYC Admin Code 
§ 8-107(13)(b)(1); Question Nos. 9 and 10 pertain to liability under NYC 
Admin Code §$ 8-107(13)(b)(2); Question Nos. 11 and 12 pertain to li- 
ability under NYC Admin Code § 8-107(13)(b)(3). Each of these three 
sets of questions should be included in the verdict sheet to the extent 
warranted by the claims in the case. The verdict sheet instructions should 
direct the jurors to answer each set of the questions they have been given. 
If they answer “Yes” to (a) Question No. 8, or (b) Question Nos. 9 and 10 
or (c) Question Nos. 11 and 12, the jurors should be directed to proceed 
to Question No. 138 (if there is a claim of constructive discharge) or to 
Question No. 15 (if constructive discharge is not in issue). Only if the 
jurors answer “No” to one of the questions in each set of questions submit- 
ted to them, should they be directed to proceed no further and report to 
the court.] 


Add where plaintiff's employer is a defendant and there is a claim 
that the alleged conduct was perpetrated by an employee exercising man- 


agerial or supervisory responsibilities, see NYC Admin Code § 8- 
107(b)(D): 


8. Was EF exercising managerial or supervisory responsibility at 
AB’s workplace? 


At least five jurors must agree on the answer to this question. 


Yes ___ ears Noiinerase 3 


[Insert signature lines] 


Add where plaintiff's employer is a defendant and there is a claim 
that the employer or another employee or agent exercising managerial or 
supervisory responsibility knew of the conduct and the employer 
acquiesced in it or failed to take immediate and appropriate corrective 
action, see NYC Admin Code $ 8-107(b)(2): 


9. Did CD know about the conduct? 


At least five jurors must agree on the answer to this question. 


Yese ee (eaNop ae 


[Insert signature lines] 
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If your answer to this question is “No,” skip the next question. If 
your answer is “Yes,” proceed to Question 10. 


10. Did CD either accept the conduct or fail to take immediate 
and appropriate corrective action? 


At least five jurors must agree on the answer to this question. 


VES! ween NO! 


[Insert signature lines] 


Add where plaintiffs employer is a defendant and there is a claim 
that the employer should have known of the conduct and failed to exercise 
reasonable diligence to prevent it, see NYC Admin Code $ 8-107(b)(3): 


11. Should CD, in the exercise of reasonable care, have known of 
the conduct? 


At least five jurors must agree on the answer to this question. 


VOCS on ge aN Ce 


[Insert signature lines] 


If your answer to this question is “No,” skip the next question /if 
there is a claim of constructive discharge], Question No. 15 /if construc- 
tive discharge is not in issue/). If your answer is “Yes,” proceed to Ques- 


tion No. 12.] 


12. Did CD fail to exercise reasonable diligence in preventing the 
conduct? 


At least five jurors must agree on the answer to this question. 


Yost aa NO eee 


[Insert signature lines] 
[Add where plaintiff has claimed constructive discharge 


13. Was the hostile work environment so intolerable that a rea- 
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sonable person in AB’s circumstances would have felt compelled to 
resign? 


At least five jurors must agree on the answer to this question. 


Yeses torn SNo ee oor te 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


14. Did AB resign (his, her) position because of the hostile work 
environment? 


At least five jurors must agree on the answer to this question. 


Veg: = = NODS eee 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next 
question. ] 


15. Was AB harmed as a result of the conduct (he, she) complains 
of? 


At least five jurors must agree on the answer to this question. 


NV OG isk ae weet lN (tse eee 


[Insert signature lines/ 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


16. State the amount of damages, if any, you award to AB: 


PATHOL ee 
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If you decide not to make an award, you will insert the word “none.” 


At least five jurors must agree on the answer to this question. 


VCS INO ee ee 


[Insert signature lines] 


At least five jurors must agree on the answer to this question. 


PJI 9:6. Employment Discrimination—Quid Pro Quo— 
Claims Under the New York State Human 
Rights Law 


As you have heard, this is an action to recover 
damages for employment discrimination based 
upon quid pro quo sexual harassment. “Quid pro 
quo” is a Latin phrase, literally translated as 
“something for something,” which is used to de- 
scribe a scenario in which an action or thing is of- 
fered or solicited in exchange for another action 
or thing. 


As I will more fully explain to you, the issue in 
a quid pro quo case is whether one or more employ- 
ment decisions have been linked to unwelcome 
sexual conduct. Quid pro quo harassment occurs 
when unwelcome sexual conduct is used, either 
explicitly or implicitly, as the basis for employ- 
ment decisions affecting compensation, terms, 
conditions, or privileges of employment. Unwel- 
come conduct can be sexual advances, requests for 
sexual favors, or other verbal or physical conduct 
of a sexual nature. A quid pro quo claim can be 
established whether the claimant rejects the ad- 
vances and suffers the consequences or submits to 
the advances in order to avoid the consequences. 
[Jf appropriate: Employment difficulties arising out 
of a consensual sexual relationship do not consti- 
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tute quid pro quo sexual harassment so long as the 
relationship remains consensual.] 


In this case, plaintiff AB claims that (he,she) 
was subjected to quid pro quo sexual harassment 
because [state AB’s contentions]. CD denies that AB 
was subjected to quid pro quo sexual harassment 
[where appropriate state CD’s contentions]. 


In order for AB to recover for employment 
discrimination based upon quid pro quo sexual 
harassment, AB must prove, by a preponderance 
of the evidence, (1) that AB was subjected to 
unwelcome sexual conduct, (2) that such conduct 
was threatened or used as the basis for employ- 
ment decisions affecting compensation, terms, 
conditions, or privileges of employment, (3) [add 
one or both of the following, as appropriate: where the al- 
leged conduct was perpetrated by a low-level supervisor 
or employee: that CD knew or, in the exercise of rea- 
sonable care, should have known about the con- 
duct and either accepted or approved it; where the 
alleged conduct was perpetrated by a high-level manage- 
rial employee: that, at the time of the conduct, EF 
was a high-level managerial employee] and, (4) 
that AB was harmed by the conduct. 


[Add where the alleged conduct was perpetrated by a 
low-level supervisor or employee: In deciding whether 
CD accepted or approved EF’s conduct, you must 
consider whether and, if so, when, CD learned or 
should have learned of the conduct and (state as 
appropriate: failed to conduct an investigation, 
conducted an investigation that was inadequate 
(and, or) failed to take appropriate corrective 
action).| 


You will find that CD is liable to AB if you 
decide (1) that AB was subjected to unwelcome 
sexual conduct, and (2) that such conduct was 
threatened or used as the basis for employment 
decisions affecting compensation, terms, condi- 
tions, or privileges of employment, and (3) [add one 
or both of the following, as appropriate: where the alleged 
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conduct was perpetrated by a low-level supervisor or 
employee: that CD knew or, in the exercise of rea- 
sonable care, should have known about the con- 
duct and either accepted or approved it; where the 
alleged conduct was perpetrated by a high-level manage- 
rial employee: that, at the time of the conduct, EF 
was a high-level managerial employee] and, (4) 
that AB was harmed by the conduct. 


On the other hand, you will find that CD is not 
liable to AB if you decide (1) that AB was not 
subjected to unwelcome sexual conduct, or (2) that 
such conduct was not threatened or used as the 
basis for employment decisions affecting compen- 
sation, terms, conditions, or privileges of employ- 
ment, or (3) [add one or both of the following, as 
appropriate: where the alleged conduct was perpetrated 
by a low-level supervisor or employee: that CD did not 
know or, in the exercise of reasonable care, should 
not have known about the conduct; where the al- 
leged conduct was perpetrated by a high-level managerial 
employee: that, at the time of the conduct, EF was 
not a high-level managerial employee] or, (4) that 
AB was not harmed by the conduct. 


Comment 


Caveat 1: The pattern charge assumes that AB was an employee of 
CD. 


Caveat 2: For a discussion of an employer’s liability for harass- 
ment carried out by an employee, see PJI 9:5 Comment. 


PJI 9:6.1 


My charge to you on the law of damages must 
not be taken as a suggestion that you should find 
for AB. It is for you to decide on the evidence pre- 
sented and the rules of law I have given you 
whether AB is entitled to recover from the defen- 
dant CD. If you decide that CD is not liable to AB, 
you need not consider damages. Only if you decide 
that CD is liable to AB will you consider the 
amount of AB’s damages. 


If you find that AB is entitled to recover from 
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CD, you must render a verdict in a sum of money 
that will justly and fairly compensate AB for all 
losses and harm resulting from the quid pro quo 
sexual harassment. Compensatory damages are not 
allowed as punishment and must not be imposed 
or increased to penalize CD. 


Compensatory damages for employment dis- 
crimination arising from quid pro quo sexual 
harassment are not limited to the actual loss of 
time or money. Compensatory damages may in- 
clude both the mental and physical aspects of the 
harm. You must determine the amount that will 
fairly compensate AB for (his, her) harm. There is 
no exact standard to be applied. You must award 
an amount that is fair and just in light of the 
evidence. In determining AB’s damages, you should 
consider AB’s emotional pain and mental anguish 
as well as any monetary loss. 


[Where plaintiff claims that (he, she) was construc- 
tively discharged as a result of the alleged quid pro quo 
sexual harassment, the following should be added: In 
addition to (his, her) other claims of monetary loss, 
AB claims that (he, she) was constructively dis- 
charged from (his, her) job, in that (1) a reasonable 
person in AB’s circumstances would have resigned 
because of the quid pro quo sexual harassment; (2) 
AB’s resignation was a result of the harassment; 
and (3) AB lost wages (he, she) would otherwise 
have received. 


You will find that AB was constructively dis- 
charged and is entitled to recover the wages (he, 
she) lost as a result of (his, her) resignation if you 
decide that a reasonable person in AB’s circum- 
stances would have resigned because of the quid 
pro quo sexual harassment and that AB did, in fact, 
resign as a result of the harassment. On the other 
hand, you will find that AB was not constructively 
discharged and is not entitled to recover the wages 
(he, she) lost as a result of (his, her) resignation if 
you decide that a reasonable person in AB’s cir- 
cumstances would not have resigned as a result of 
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the harassment or that AB’s resignation was not a 
result of the harassment.] 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: [see PJI 9:6 SV]. 


Comment 


Based on Suri v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 
9 (1st Dept 2018); Bracci v New York State Div. of Human Rights, 62 
AD3d 1146, 878 NYS2d 830 (3d Dept 2009); Mauro v Orville, 259 AD2d 
89, 697 NYS2d 704 (3d Dept 1999); Bartle v Mercado, 235 AD2d 651, 
652 NYS2d 139 (3d Dept 1997); Father Belle Community Center v New 
York State Div. of Human Rights on Complaint of King, 221 AD2d 44, 
642 NYS2d 739 (4th Dept 1996); Karibian v Columbia University, 14 
F3d 773 (2d Cir 1994); see Quid pro quo, Black’s Law Dictionary (11th 
ed. 2019). 


Quid pro quo harassment occurs when unwelcome sexual conduct— 
whether sexual advances, requests for sexual favors, or other verbal or 
physical conduct of a sexual nature is used, either explicitly or 
implicitly, as the basis for employment decisions affecting compensa- 
tion, terms, conditions, or privileges of the complainant’s employment, 
Father Belle Community Center v New York State Div. of Human 
Rights on Complaint of King, 221 AD2d 44, 642 NYS2d 739 (4th Dept 
1996); see Suri v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 9 
(1st Dept 2018). The issue in a quid pro quo case is whether the supervi- 
sor has expressly or tacitly linked tangible job benefits to the accep- 
tance or rejection of sexual advances, Father Belle Community Center v 
New York State Div. of Human Rights on Complaint of King, supra; see 
Bracci v New York State Div. of Human Rights, 62 AD3d 1146, 878 
NYS2d 830 (3d Dept 2009). 


Because the focus is on the prohibited conduct, i.e., the unwelcome 
sexual overtures, and not on the victim’s reaction to it, there is no 
requirement that the victim suffer actual economic harm, Father Belle 
Community Center v New York State Div. of Human Rights on 
Complaint of King, 221 AD2d 44, 642 NYS2d 739 (4th Dept 1996); Karib- 
ian v Columbia University, 14 F3d 773 (2d Cir 1994). A quid pro quo 
sexual harassment claim is made out whether the employee rejects the 
advances and suffers the consequences or submits to the advances in or- 
der to avoid those consequences, Father Belle Community Center v New 
York State Div. of Human Rights on Complaint of King, supra. Claims 
involving only unfulfilled threats might also constitute hostile work 
environment claims, see Burlington Industries, Inc. v Ellerth, 524 US 
742, 118 SCt 2257 (1998) (Title VII case). The conduct underpinning a 
quid pro quo claim may overlap with a hostile work environment claim, 
see Suri v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 9 (1st 
Dept 2018); Father Belle Community Center v New York State Div. of 
Human Rights on Complaint of King, supra. 
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To establish a prima facie case of quid pro quo harassment, the 
plaintiff must present evidence that he or she was subjected to 
unwelcome sexual conduct and that plaintiffs reaction to that conduct 
was then used as a basis for decisions, either actual or threatened, af- 
fecting compensation, terms, conditions, or privileges of his or her 
employment, Suri v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 
9 (1st Dept 2018); Bartle v Mercado, 235 AD2d 651, 652 NYS2d 139 (3d 
Dept 1997); Father Belle Community Center v New York State Div. of 
Human Rights on Complaint of King, 221 AD2d 44, 642 NYS2d 739 
(4th Dept 1996); Karibian v Columbia University, 14 F3d 773 (2d Cir 
1994). A quid pro quo harassment claim on the basis of a failed volun- 
tary sexual relationship is not actionable, Mauro v Orville, 259 AD2d 
89, 697 NYS2d 704 (3d Dept 1999); see Bracci v New York State Div. of 
Human Rights, 62 AD3d 1146, 878 NYS2d 830 (3d Dept 2009). However, 
the fact that the parties may have engaged in a consensual relationship 
prior to the alleged unwelcome sexual advances does not preclude 
plaintiffs recovery for sexual harassment, Rietschel v Maimonides 
Medical Center, 83 AD3d 810, 921 NYS2d 290 (2d Dept 2011). A plaintiff 
did not have an actionable quid pro quo claim where the supervisor she 
accused of making unwelcome sexual advances lacked the ability to 
control disciplinary proceedings against her, such that the plaintiffs re- 
action to the advances could not have been the basis for the disciplinary 
finding against her, Bracci v New York State Div. of Human Rights, 62 
AD3d 1146, 878 NYS2d 830 (3d Dept 2009). A plaintiff failed to state a 
cause of action for quid quo pro sexual harassment where she claimed 
that a raise and promotion she eventually received from the company’s 
president “may have resulted” from her agreement, albeit reluctantly, 
to have drinks with her supervisor, Espaillat v Breli Originals, Inc., 227 
AD2d 266, 642 NYS2d 875 (1st Dept 1996). 


A successful plaintiff in a quid pro quo sexual harassment case is 
entitled to recover compensatory damages, Executive Law § 297(9). For 
claims filed under the New York State Human Rights Law prior to 
October 11, 2019, a plaintiff is not entitled to recover punitive damages, 
see Thoreson v Penthouse Intern., Ltd., 80 NY2d 490, 591 NYS2d 978, 
606 NE2d 1369 (1992). However, for claims filed under the New York 
State Human Rights Law on or after October 11, 2019, in cases of 
employment discrimination related to private employers, a plaintiff 
may, where appropriate, recover punitive damages, Executive Law 
§ 297(9). As to the remedy for constructive discharge, see Golston-Green 
v New York, 184 AD3d 24, 123 NYS3d 656 (2d Dept 2020); Nelson v 
Vigorito, 121 AD3d 872, 994 NYS2d 649 (2d Dept 2014). 


The following is a special verdict form for use in conjunction with 
the pattern charge. When the special verdict form is prepared for use, 
signature lines should be included after each question, see Comment, 
PJI 1:95. The completed verdict form should be marked as a court 
exhibit. 


Special Verdict Form PJI 9:6 SV. 


1. Was AB subjected to unwelcome sexual conduct? 
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PJI 9:6 
At least five jurors must agree on the answer to this question. 


Yes — No — 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


2. Was that conduct threatened or used as a basis for a decision 


affecting compensation, terms, conditions, or privileges of AB’s employ- 
ment? 


At least five jurors must agree on the answer to this question. 
NY eSi INO 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


[Add where there is an issue as to whether the alleged harasser was 
a? high-level managerial employee/?: 


3. Was EF a high-level managerial employee? 


At least five jurors must agree on the answer to this question 


Yes —__ No _— 
[Insert signature lines] 


If your answer to this question is “No,” proceed to the next question 
If your answer is | 


“Yes,” go to Question #6. 


[Add, as appropriate, the following two questions where one or more 
of the alleged wrongdoers is not a high-level managerial employee.] 


4. Did CD know about the conduct or, in the exercise of reason- 
able care, should CD have known about the conduct? 


At least five jurors must agree on the answer to this question. 


Yest="No=? 


[Insert signature lines] 
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If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


5. Did CD accept or approve the conduct or fail to take appropri- 
ate action? 


At least five jurors must agree on the answer to this question. 
Yes __ No — 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


[Add questions 6 and 7 only where plaintiff has claimed construc- 
tive discharge: 


6. Was the quid pro quo sexual harassment so intolerable that a 
reasonable person in AB’s circumstances would have felt compelled to 
resign? 

At least five jurors must agree on the answer to this question. 
Yes __ No — 


[Insert signature lines] 


If your answer to this question is “No,” proceed to next question. If 
your answer is “Yes,” proceed to the next question. 


7. Did AB resign (his, her) position because of the quid pro quo 
sexual harassment? 


At least five jurors must agree on the answer to this question. 
At least five jurors must agree on the answer to this question. 
Yes — No — 
[Insert signature lines] 

Proceed to the next question. ] 

8. Was AB harmed as a result of the conduct? 
At least five jurors must agree on the answer to this question. 
Yes — No — 


[Insert signature lines] 
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If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


9. State the amount of damages, if any, you award to AB: 
Amount $ ____ 


If you decide not to make an award, you will insert the word 
“none.” 


At least five jurors must agree on the answer to this question. 
[Insert signature lines] 
Report your verdict to the Court. 


PJI 9:6A. Employment Discrimination—Quid Pro Quo— 
Claims Under the New York City Human 
Rights Law 


[Where plaintiff has asserted claims under both the 
New York State Human Rights Law and the New York 
City Human Rights Law, state: So far, I have told you 
about the law that you must use in deciding AB’s 
claim under the New York State Human Rights 
Law. However, AB is also seeking damages for 
claimed violation(s) of the New York City Human 
Rights Law, and there are different legal rules that 
you must use to decide that claim. I will now tell 
you about those rules.] 


As you have heard, this is an action to recover 
damages for employment discrimination based 
upon quid pro quo sexual harassment. “Quid pro 
quo” is a Latin phrase, literally translated as 
“something for something,” which is used to de- 
scribe a scenario in which an action or thing is of- 
fered or solicited in exchange for another action 
or thing. 


As I will more fully explain to you, the issue in 
a quid pro quo case is whether one or more employ- 
ment decisions have been linked to unwelcome 
sexual conduct. Quid pro quo harassment occurs 
when unwelcome sexual conduct is used, either 
explicitly or implicitly, as the basis for employ- 
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ment decisions affecting compensation, terms, 
conditions, or privileges of employment. Unwel- 
come conduct can be sexual advances, requests for 
sexual favors, or other verbal or physical conduct 
of a sexual nature. A quid pro quo claim can be 
established whether the claimant rejects the ad- 
vances and suffers the consequences or submits to 
the advances in order to avoid the consequences. 
Employment difficulties arising out of a consensual 
sexual relationship do not constitute quid pro quo 
sexual harassment so long as the relationship 
remains consensual. 


In this case, plaintiff AB claims that (he, she) 
was subjected to quid pro quo sexual harassment 
because [state AB’s contentions]. CD denies that AB 
was subjected to quid pro quo sexual harassment 
[where appropriate state CD’s contentions]. 


[Add where plaintiff's employer is a defendant and 
there is a claim that the alleged conduct was perpetrated 
by an employee exercising managerial or supervisory 
responsibilities: Additionally, AB claims that EF (the 
person who perpetrated the conduct) was exercising 
managerial or supervisory responsibilities at AB’s 
workplace. |] 


[Add where plaintiff's employer is a defendant and 
there is no claim that the co-employee who perpetrated 
the conduct was exercising managerial or supervisory 
responsibilities: Additionally, AB claims that CD 
knew of EF’s conduct and either accepted it or 
failed to take immediate and appropriate correc- 
tive action. CD is considered to have had knowl- 
edge of EF’s discriminatory conduct if an employee 
with supervisory or managerial responsibility 
knew of it.] 


[Add where plaintiffs employer is a defendant, there 
is a claim that the alleged conduct was perpetrated by 
another employee and plaintiff asserts that, even if the 
employer did not know of the conduct, (he, she, it) should 
have known: Additionally AB claims that, in the 
exercise of reasonable care, CD should have known 
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of EF’s conduct and failed to exercise reasonable 
diligence to prevent such conduct.] 


In order for AB to recover for employment 
discrimination based upon quid pro quo sexual 
harassment, AB must prove, by a preponderance 
of the evidence, (1) that AB was subjected to 
unwelcome sexual conduct, (2) that such conduct 
was threatened or used as the basis for employ- 
ment decisions affecting compensation, terms, 
conditions, or privileges of employment, [state as 
appropriate: (3) that EF was exercising managerial 
or supervisory responsibilities at AB’s workplace; 
(and, or) that CD knew of EF’s conduct and either 
accepted it or failed to take immediate and ap- 
propriate corrective action; (and, or) that, in the 
exercise of reasonable care, CD should have known 
of EF’s conduct and failed to exercise reasonable 
diligence to prevent such conduct], and (4) that AB 
was harmed by the conduct. 


You will find that CD is liable to AB if you 
decide (1) that AB was subjected to unwelcome 
sexual conduct, and (2) that such conduct was 
threatened or used as the basis for employment 
decisions affecting compensation, terms, condi- 
tions, or privileges of employment, [state as 
appropriate: and (3) that EF was exercising manage- 
rial or supervisory responsibilities at AB’s work- 
place; (and, or) that CD knew of EF’s conduct and 
either accepted it or failed to take immediate and 
appropriate corrective action; (and, or) that, in the 
exercise of reasonable care, CD should have known 
of EF’s conduct and failed to exercise reasonable 
diligence to prevent such conduct], and (4) that AB 
was harmed by the conduct. 


On the other hand, you will find that CD is not 
liable to AB if you decide (1) that AB was not 
subjected to unwelcome sexual conduct, or (2) that 
such conduct was not threatened or used as the 
basis for employment decisions affecting compen- 
sation, terms, conditions, or privileges of employ- 
ment, [state as appropriate: or (3) that EF was not 
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exercising managerial or supervisory responsibili- 
ties at AB’s workplace; and/or that CD did not 
know of EF’s conduct or, if CD knew, did not ei- 
ther accept it or fail to take immediate and ap- 
propriate corrective action; and/or that, even in 
the exercise of reasonable care, CD could not have 
known of EF’s conduct or, if CD should have 
known, CD exercised reasonable diligence to 
prevent such conduct] or, (4) that AB was not 
harmed by the conduct. 


[Where the affirmative defense of petty slights and 
trivial inconveniences is asserted, the following should be 


added: 


CD claims that the conduct AB complains of 
was too minor and insignificant to justify an award 
of damages. To establish this claim, CD must show, 
by a preponderance of the evidence, that a reason- 
able person would have considered the conduct to 
be nothing more than petty slights or trivial 
inconveniences. 


If you decide that the conduct AB proved 
amounted to what a reasonable person would have 
considered to be nothing more than petty slights 
or trivial inconveniences, you will find that CD is 
not liable to AB and will proceed no further [state 
where appropriate: on this claim]. On the other hand, 
if you decide that the conduct AB proved was what 
a reasonable person would have considered signif- 
icant and not trivial or petty, you will find CD li- 
able to AB and will proceed to consider the amount 
of AB’s damages. ] 


Comment 


Caveat 1: The pattern charge assumes that AB was an employee of 
CD. 


Caveat 2: For a discussion of an employer’s liability under the New 
York City Human Rights Law for harassment carried out by an em- 
ployee, see PJI 9:1, Intro. 


Caveat 3: Where the employer alleges policies, practices, and . 
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protocols for detecting unlawful discriminatory practices, see NYC 
Admin Code § 8-107(13)(d), (e); see Chauca v Abraham, 30 NY3d 325, 
67 NYS3d 85, 89 NE38d 475 (2017). 


PJI 9:6A.1 


My charge to you on the law of damages must 
not be taken as a suggestion that you should find 
for AB. It is for you to decide on the evidence pre- 
sented and the rules of law I have given you 
whether AB is entitled to recover from CD. If you 
decide that CD is not liable to AB, you need not 
consider damages. Only if you decide that CD is li- 
able to AB will you consider the amount of AB’s 
damages. 


If you find that AB is entitled to recover from 
CD, you must render a verdict in a sum of money 
that will justly and fairly compensate AB for all 
losses and harm resulting from the quid pro quo 
sexual harassment. Compensatory damages are not 
allowed as punishment and must not be imposed 
or increased to penalize CD. 


Compensatory damages for employment dis- 
crimination arising from quid pro quo sexual 
harassment are not limited to the actual loss of 
time or money. Compensatory damages may in- 
clude both the mental and physical aspects of the 
harm. You must determine the amount that will 
fairly compensate AB for (his, her) harm. There is 
no exact standard to be applied. You must award 
an amount that is fair and just in light of the 
evidence. In determining AB’s damages, you should 
consider AB’s emotional pain and mental anguish 
as well as any monetary loss. You should also 
consider whether the discriminatory conduct was 
severe or widespread or persistent. 


[Where plaintiff claims that (he, she) was construc- 
tively discharged as a result of the alleged quid pro quo 
sexual harassment, the following should be added: In 
addition to (his, her) other claims of monetary loss, 
AB claims that (he, she) was constructively dis- 
charged from (his, her) job, in that (1) a reasonable 
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person in AB’s circumstances would have resigned 
because of the quid pro quo sexual harassment; (2) 
AB’s resignation was a result of the harassment; 
and (3) AB lost wages (he, she) would otherwise 
have received. 


You will find that AB was constructively dis- 
charged and is entitled to recover the wages (he, 
she) lost as a result of (his, her) resignation if you 
decide that a reasonable person in AB’s circum- 
stances would have resigned because of the quid 
pro quo sexual harassment and that AB did, in fact, 
resign as a result of the harassment. On the other 
hand, you will find that AB was not constructively 
discharged and is not entitled to recover the wages 
(he, she) lost as a result of (his, her) resignation if 
you decide that a reasonable person in AB’s cir- 
cumstances would not have resigned as a result of 
the harassment or that AB’s resignation was not a 
result of the harassment. |] 


I am going to provide you with a written 
verdict form. You will decide this case by answer- 
ing the following questions: [see PJI 9:6A SV]. 


Comment 


Based on Suri v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 
9 (1st Dept 2018); Father Belle Community Center v New York State 
Div. of Human Rights on Complaint of King, 221 AD2d 44, 642 NYS2d 
739 (4th Dept 1996); NYC Admin Code § 8-107(1)(a), (18). 


Quid pro quo sexual harassment claims under the New York City 
Human Rights Law are governed by Admin Code § 8-107(1)(a), see Suri 
v Grey Global Group, Inc., 164 AD3d 108, 83 NYS3d 9 (1st Dept 2018). 
To establish a gender discrimination claim under the New York City 
Human Rights Law, a plaintiff need only demonstrate by a preponder- 
ance of the evidence that he or she has been treated less well than other 
employees because of his or her gender, Golston-Green v New York, 184 
AD3d 24, 123 NYS3d 656 (2d Dept 2020); Suri v Grey Global Group, 
Inc., supra; Williams v New York City Housing Authority, 61 AD3d 62, 
872 NYS2d 27 (1st Dept 2009). Although the pattern charge uses the 
traditional formulation for a quid pro quo sexual harassment claim, see 
Father Belle Community Center v New York State Div. of Human 
Rights on Complaint of King, 221 AD2d 44, 642 NYS2d 739 (4th Dept 
1996); Karibian v Columbia University, 14 F8d 773 (2d Cir 1994); PJI 
9:6, in construing the New York City Human Rights Law, courts have 
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moved away from much of the nomenclature in gender discrimination 
jurisprudence, such as “sexual harassment” and “quid pro quo,” and 
instead focused on the existence of differential treatment in connection 
with unwanted gender-based conduct, Suri v Grey Global Group, Inc., 
supra; see Williams v New York City Housing Authority, supra. 


The following is a special verdict form for use in conjunction with 
the pattern charge. When the special verdict form is prepared for use, 
signature lines should be included after each question, see Comment, 
PJI 1:95. The completed verdict form should be marked as a court 


exhibit. 
Special Verdict Form PJI 9:6A SV. 
1. Was AB subjected to unwelcome sexual conduct? 
At least five jurors must agree on the answer to this question. 
Yes — No — 


[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


2. Was that conduct threatened or used as a basis for a decision 
affecting compensation, terms, conditions, or privileges of AB’s employ- 
ment? 


At least five jurors must agree on the answer to this question. 
Yes —__ No _ 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


[Note: Question Nos. 3 through 7 pertain to cases in which plaintiff 
seeks to hold an employer liable for the conduct of one or more co- 
employees. Question No. 3 pertains to liability under NYC Admin Code 
§ 8-107(13)(b)(L); Question Nos. 4 and 5 pertain to liability under NYC 
Admin Code § 8-107(13)(b)(2); Question Nos. 6 and 7 pertain to liability 
under NYC Admin Code § 8-107(13)(b)(3). Each of these three sets of 
questions should be included in the verdict sheet to the extent warranted 
by the claims in the case. The verdict sheet instructions should direct the 
jurors to answer each set of the questions they have been given. If they 
answer “Yes” to (a) Question No. 3, or (6) Question Nos. 4 and 5 or (c) 
Question Nos. 6 and 7, the jurors should be directed to proceed to Ques- 
tion No. 8 (if there is a claim of constructive discharge) or to Question 
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No. 10 (if constructive discharge is not in issue). Only if the jurors answer 
“No” to one of the questions in each set of questions submitted to them, 
should they be directed to proceed no further and report to the court.| 


Add where plaintiff's employer is a defendant and there is a claim 
that the alleged conduct was perpetrated by an employee exercising man- 
agerial or supervisory responsibilities, see NYC Admin Code § 8- 


107(6)(D): 


3. Was EF exercising managerial or supervisory responsibility at 
AB’s workplace? 


At least five jurors must agree on the answer to this question. 
Yes __ No — 
[Insert signature lines] 


Add where plaintiff's employer is a defendant and there is a claim 
that the employer or another employee or agent exercising managerial or 
supervisory responsibility knew of the conduct and the employer 
acquiesced in it or failed to take immediate and appropriate corrective 
action, see NYC Admin Code §$ 8-107(b)(2): 


4. Did CD know about the conduct? 
At least five jurors must agree on the answer to this question. 
Yes — No — 
[Insert signature lines] 


If your answer to this question is “No,” skip the next question. If 
your answer is “Yes,” proceed to Question 5. 


5. Did CD either accept the conduct or fail to take immediate and 
appropriate corrective action? 


At least five jurors must agree on the answer to this question. 
Yes __ No — 
[Insert signature lines] 


Add where plaintiff's employer is a defendant and there is a claim 
that the employer should have known of the conduct and failed to exercise 
reasonable diligence to prevent it, see NYC Admin Code $ 8-107(b)(3): 


6. Should CD, in the exercise of reasonable care, have known of 
the conduct? 
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At least five jurors must agree on the answer to this question. 
Yes No 
[Insert signature lines] 


If your answer to this question is “No,” proceed to next question [if 
there is a claim of constructive discharge], Question No. 10 [if construc- 
tive discharge is not in issue]). If your answer is “Yes,” proceed to Ques- 
tion No. 7.] 


7. Did CD fail to exercise reasonable diligence in preventing the 
conduct? 


At least five jurors must agree on the answer to this question. 
Yes. No 
[Insert signature lines] 


[Add questions 8 and 9 where plaintiff has claimed constructive 
discharge:| 


8. Was the quid pro quo sexual harassment so intolerable that a 
reasonable person in AB’s circumstances would have felt compelled to 
resign? 


At least five jurors must agree on the answer to this question. 
Yes —__ No — 
[Insert signature lines] 


If your answer to this question is “No,” skip the next question. If 
your answer is “Yes,” proceed to the next question. 


9. Did AB resign (his, her) position because of the quid pro quo 
sexual harassment? 


At least five jurors must agree on the answer to this question. 
At least five jurors must agree on the answer to this question. 
Yes — No — 
[Insert signature lines] 

Proceed to the next question.| 


10. Was AB harmed as a result of the conduct? 
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At least five jurors must agree on the answer to this question. 
YOS « BelN Ove 
[Insert signature lines] 


If your answer to this question is “No,” proceed no further and 
report to the Court. If your answer is “Yes,” proceed to the next question. 


11. State the amount of damages, if any, you award to AB: 
Amount $ —__ 


If you decide not to make an award, you will insert the word 
“none.” At least five jurors must agree on the answer to this 
question. 


[Insert signature lines] 
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DIVISION 10. NAVIGATION LAW ARTICLE 12 OIL 
SPILL PREVENTION, CONTROL AND 
COMPENSATION ACT 


Introductory Statement 


The Oil Spill Prevention, Control and Compensation Act contained 
in Article 12 of Navigation Law §§ 170-197 establishes a system to 
prevent oil spills from occurring and to rapidly clean up oil spills that 
do occur in order to ensure a clean environment and healthy economy 
for New York, Navigation Law §§ 170, 171; see State v Green, 96 NY2d 
403, 729 NYS2d 420, 754 NE2d 179 (2001); White v Long, 85 NY2d 564, 
626 NYS2d 989, 650 NE2d 836 (1995); State v Stewart’s Ice Cream Co., 
Inc., 64 NY2d 83, 484 NYS2d 810, 473 NE2d 1184 (1984); Wever Petro- 
leum Inc. v Gord’s Ltd., 225 AD2d 27, 649 NYS2d 726 (3d Dept 1996); 
Gendron v State, 161 AD2d 936, 557 NYS2d 507 (3d Dept 1990). To 
carry out this purpose, the Environmental Protection and Spill 
Compensation Fund was established under the Oil Spill Prevention, 
Control and Compensation Act to provide funds to ensure prompt reme- 
dial response to oil spills, Navigation Law § 179, see State v Green, 
supra. Navigation Law § 187 authorizes the Environmental Protection 
and Spill Compensation Fund to seek reimbursement for moneys spent 
from the Fund on the cleanup and removal of discharged petroleum 
from any “person” deemed to be a “discharger”, see State v Green, supra. 
Petroleum means oil or petroleum of any kind and in any form, Naviga- 
tion Law § 172; Berens v Cook, 263 AD2d 521, 694 NYS2d 684 (2d Dept 
1999) (petroleum is a hazardous substance within the meaning of 6 
NYCRR § 597.1); Henning v Rando Mach. Corp., 207 AD2d 106, 620 
NYS2d 867 (4th Dept 1994) (hydrocarbons, which are commonly associ- 
ated with petroleum waste, fall within the definition of petroleum). 


Pursuant to the Oil Spill Prevention, Control and Compensation 
Act, both the discharger and the Environmental Protection and Spill 
Compensation Fund are liable for all cleanup and removal costs as well 
as direct and indirect damages caused by the discharge of petroleum 
without regard to fault, Navigation Law §§ 181(1) and (2); Guilderland 
v Texaco Refining and Marketing, Inc., 159 AD2d 829, 552 NYS2d 704 
(3d Dept 1990); see State v Green, 96 NY2d 403, 729 NYS2d 420, 754 
NE2d 179 (2001); State v B & P Auto Service Center, Inc., 29 AD3d 
1045, 814 NYS2d 367 (3d Dept 2006). A discharge is defined as any 
intentional or any unintentional action or omission resulting in the 
releasing, spilling, leaking, pumping, pouring, emitting, emptying or 
dumping of petroleum into the waters of the state or onto lands from 
which it might flow or drain into said waters, Plainview Properties 
SPE, LLC v Nassau, 181 AD3d 731, 121 NYS3d 338 (2d Dept 2020); 
Zincke v Pacific Energy Corp., 146 AD3d 923, 45 NYS3d 510 (2d Dept 
2017), or outside the state, Navigation Law § 172 (8). The term “waters” 
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includes “bodies of surface or groundwater”, Navigation Law § 172 (18); 
Zincke v Pacific Energy Corp., supra. Generally, a lender is not liable to 
the State under the Navigation Law when such lender, without 
participating in the management or operations of a site, holds indicia of 
ownership primarily to protect the lender’s security interest in the site, 
see Navigation Law § 181 (4) (b) (1); Mason v Caruana, 177 AD3d 1295, 
110 NYS3d 763 (4th Dept 2019) (assignee of decedent-discharger 
precluded from asserting innocent lender exemption under § 181 (4) 
when decedent’s role as owner-discharger could not be distinguished 
from role as lender). 


Under Navigation Law Article 12, “any person who discharged pe- 
troleum” is strictly liable for all removal and cleanup costs and all 
direct or indirect damages, no matter by whom sustained, Navigation 
Law § 181(1). The term “waters” includes “bodies of surface or 
groundwater”, Navigation Law § 172 (18); Zincke v Pacific Energy Corp., 
supra. 


The statute does not define a “discharger” subject to liability under 
the Navigation Law. Liability as a discharger under the statute is based 
on conduct, not status, and nothing in the Navigation Law imposes li- 
ability on a defendant solely because it is the landowner of contami- 
nated property, 1093 Group, LLC v Canale, 72 AD3d 1561, 900 NYS2d 
561 (4th Dept 2010). Conversely, a defendant need not hold legal title of 
the land or the system from which the discharge occurred in order to be 
held liable under the Navigation Law, One Flint St., LLC v Exxon 
Mobil Corporation, 175 AD3d 1012, 107 NYS3d 577 (4th Dept 2019). Li- 
ability under the statute does not depend on whether the defendant 
caused the discharge or had knowledge such a discharge was occurring 
on its property or from its system, State v C.J. Burth Services, Inc., 79 
AD3d 1298, 915 NYS2d 174 (3d Dept 2010). Instead, liability under the 
Navigation Law is predicated on a potentially responsible party’s capa- 
city to prevent oil discharges before they occur or the ability to clean up 
the contamination after those discharges occur, State v Speonk Fuel 
Inc., 3 NY3d 720, 786 NYS2d 375, 819 NE2d 991 (2004). Thus, liability 
under the statute has been imposed on an otherwise faultless owner of 
contaminated property or a system from which petroleum was dis- 
charged if the owner had the ability to control the activity on the prop- 
erty and reason to know that petroleum products existed on the prop- 
erty, see State v Speonk Fuel Inc., supra (liability imposed on purchaser 
of gasoline station who knew of vendor’s discharge of oil and need for 
cleanup but did nothing); State v Green, 96 NY2d 403, 729 NYS2d 420, 
754 NE2d 179 (2001) (faultless owner and lessor of trailer park liable 
because it controlled property and reasonably could have expected ten- 
ants to use petroleum products as fuel oil to heat homes); One Flint St., 
LLC v ExxonMobil Corporation, supra (lessor-owner liable as discharger 
when it was aware of and could have controlled lessee’s activities on 
property); Zahav Enterprises, Inc. v Martens, 150 AD3d 748, 53 NYS3d 
679 (2d Dept 2017) (no “innocent owner” defense to liability under 
Navigation Law); One Flint St., LLC v Exxon Mobil Corp., 112 AD38d 
1353, 977 NYS2d 531 (4th Dept 2013) (successors to oil company that 
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conducted oil refinery operations on parcels of land were strictly liable 
as dischargers, even though parcels subsequently had been sites of vari- 
ous commercial operations that may have contributed to contamina- 
tion); Sunrise Harbor Realty, LLC v 35th Sunrise Corp., 86 AD3d 562, 
927 NYS2d 145 (2d Dept 2011) (adjoining landowner liable as discharger 
where groundwater beneath its property was contaminated by discharge 
on its property and flowed from adjoining landowner’s property to 
plaintiff's); State v C.J. Burth Services, Inc., supra (subsequent owners 
liable as dischargers even though discharge actually caused by prior 
owner and subsequent owners had no knowledge of contamination at 
time of purchase, since subsequent owners did nothing after discovering 
contamination). The fact that a party has discharged only de minimus 
amounts of oil is not a defense to liability under the Navigation Law, 
One Flint St., LLC v ExxonMobil Corporation, supra. 


A faultless owner who has been found liable as a discharger under 
the Navigation Law may seek contribution from the party at fault, 
State v Green, 96 NY2d 403, 729 NYS2d 420, 754 NE2d 179 (2001); 
White v Long, 85 NY2d 564, 626 NYS2d 989 650 NE2d 836 (1995). 
However, a party who caused the discharge or owned the property or 
system at the time of discharge is precluded from bringing a strict li- 
ability action under Navigation Law § 181(5) or a claim for indemnifica- 
tion, 1093 Group, LLC v Canale, 72 AD3d 1561, 900 NYS2d 561 (4th 
Dept 2010); Hjerpe v Globerman, 280 AD2d 646, 721 NYS2d 367 (2d 
Dept 2001). 


Navigation Law Article 12 is to be liberally construed, Navigation 
Law § 195; State v Green, 96 NY2d 403, 729 NYS2d 420, 754 NE2d 179 
(2001); Huntington Hosp. v Anron Heating and Air Conditioning, Inc., 
250 AD2d 814, 673 NYS2d 456 (2d Dept 1998); Barclays Bank of New 
York, N.A. v Tank Specialists, Inc., 236 AD2d 570, 654 NYS2d 673 (2d 
Dept 1997); Henning v Rando Mach. Corp., 207 AD2d 106, 620 NYS2d 
867 (4th Dept 1994); State v Montayne, 199 AD2d 674, 604 NYS2d 978 
(3d Dept 1993); 145 Kisco Ave. Corp. v Dufner Enterprises, Inc., 198 
AD2d 482, 604 NYS2d 963 (2d Dept 1993), and has been held to apply 
to a fire company, Nicol v D.W. Jenkins Fire Co., Inc., 192 AD2d 164, 
600 NYS2d 519 (3d Dept 1993), except that volunteer fire companies 
are now exempt from the law while performing firefighting duties in the 
absence of willful or gross negligence, Navigation Law § 181(6). Naviga- 
tion Law Article 12 has also been held to apply to a fuel oil deliverer, 
Domermuth Petroleum Equipment and Maintenance Corp. v Herzog & 
Hopkins, Inc., 111 AD2d 957, 490 NYS2d 54 (3d Dept 1985), a gasoline 
service station owner, State v Robin Operating Corp., 3 AD3d 767, 773 
NYS2d 135 (3d Dept 2004); State v Arthur L. Moon, Inc., 228 AD2d 
826, 643 NYS2d 760 (3d Dept 1996); State v Wisser Co., Inc., 170 AD2d 
918, 566 NYS2d 747 (3d Dept 1991), an owner of a truck containing pe- 
troleum involved in an automobile accident, State v Gorman Bros., Inc., 
166 AD2d 859, 563 NYS2d 187 (38d Dept 1990); Merrill Transport Co. v 
State, 94 AD2d 39, 464 NYS2d 249 (3d Dept 1983); State v Shell Oil 
Co., 86 AD2d 738, 446 NYS2d 602 (3d Dept 1982), a general contractor 
responsible for the overall supervision of the installation of an 
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underground storage tank, Huntington Hosp. v Anron Heating and Air 
Conditioning, Inc., supra, a fuel oil broker, State v Montayne, supra, 
and a lessor of a trailer park pad, State v Green, 96 NY2d 403, 729 
NYS2d 420, 754 NE2d 179 (2001). An entity falls within the purview of 
Navigation Law Article 12 when it is in a position to halt the discharge, 
to effect an immediate cleanup or to prevent the discharge in the first 
place, State v Montayne, supra; see State v Green, supra; White v 
Regan, 171 AD2d 197, 575 NYS2d 375 (3d Dept 1991). 


In an action brought under Navigation Law Article 12, there is no 
requirement for specific proof that the spilled petroleum was in danger 
of seeping into protected waters, as judicial notice may be taken of the 
common knowledge that oil can seep through the ground into surface 
and ground water and thereby cause ecological damage, Domermuth 
Petroleum Equipment and Maintenance Corp. v Herzog & Hopkins, 
Inc., 111 AD2d 957, 490 NYS2d 54 (3d Dept 1985); Don Clark, Inc. v 
U.S. Fidelity and Guar. Co., 145 Misc2d 218, 545 NYS2d 968 (Sup 1989). 
Furthermore, no proof is required of specific wrongful acts or omissions 
that directly caused the spill in order to impose liability so long as the 
plaintiff shows that the defendant set in motion the events that resulted 
in the discharge, Domermuth Petroleum Equipment and Maintenance 
Corp. v Herzog & Hopkins, Inc., supra, or that the defendant, as land- 
owner, had control over the activity occurring on the property and rea- 
son to believe that petroleum products were being used or stored 
thereon, State v Green, 96 NY2d 403, 729 NYS2d 420, 754 NE2d 179 
(2001); State v B & P Auto Service Center, Inc., 29 AD38d 1045, 814 
NYS2d 367 (3d Dept 2006); State v Robin Operating Corp., 3 AD38d 767, 
773 NYS2d 135 (3d Dept 2004); Roosa v Campbell, 291 AD2d 901, 737 
NYS2d 461 (4th Dept 2002); see Navigation Law § 188 (the administra- 
tor of the Fund need only prove that an unlawful discharge occurred 
that was the responsibility of the discharger); see also State v Joseph, 
29 AD3d 12338, 816 NYS2d 214 (8d Dept 2006) (supplier not responsible 
where it did not cause and is not in a position to halt or prevent a spill 
or clean up the resulting contamination from a spill that occurs during 
delivery). Under Navigation Law § 181(5), an “injured person” who has 
been required to pay cleanup costs based on the strict liability imposed 
by statute may seek indemnity from the person who discharged the 
petroleum. Thus, a property owner who is held strictly lable for the 
costs of a petroleum discharge is authorized to bring a claim as an 
“injured person” for the cost of cleanup and removal against a prior 
owner or any other party who actually caused or contributed to the dis- 
charge, White v Long, 85 NY2d 564, 626 NYS2d 989, 650 NE2d 836 
(1995). A party pursuing a claim under Navigation Law § 181(5) must 
be without fault and is referred to as a “faultless property owner,” 
Plainview Properties SPE, LLC v Nassau, 181 AD3d 731, 121 NYS3d 
338 (2d Dept 2020). However, once it is established that a property 
owner caused or contributed to a spill, the property owner will be 
precluded from bringing an indemnification claim under under Naviga- 
tion Law § 181(5); General Cas. Ins. Co. v Kerr Heating Products, 48 
AD3d 512, 852 NYS2d 257 (2d Dept 2008); see Plainview Properties 
SPE, LLC v Nassau, supra (plaintiffs’ evidence raised triable issue as to 
whether they were faultless landowners and whether defendant was in 
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fact a discharger). However, an environmental service that was sued for 
its alleged insufficient environmental assessment of the petroleum dis- 
charge was not an “injured person” entitled to seek indemnification pur- 
suant to the statute, Marist College v Chazen Environmental Services, 
Inc., 84 AD3d 1181, 923 NYS2d 695 (2d Dept 2011). 


Statute of Limitations 


An action to recover property damage caused by the effects of the 
discharged petroleum must be brought no later than three years from 
the date of discovery of the injury by the plaintiff or from the date 
when, through the exercise of reasonable diligence, such injury should 
have been discovered by the plaintiff, whichever is earlier, CPLR 214-c; 
Curry v D’Onofrio, 29 AD3d 727, 816 NYS2d 144 (2d Dept 2006); Kozemko 
v Griffith Oil Co., Inc., 256 AD2d 1199, 682 NYS2d 503 (4th Dept 1998); 
Oliver Chevrolet Inc. v Mobil Oil Corp., 249 AD2d 793, 671 NYS2d 850 
(8d Dept 1998); 750 Old Country Road Realty Corp. v Exxon Corp., 229 
AD2d 1034, 645 NYS2d 186 (4th Dept 1996); see Guilderland v Texaco 
Refining and Marketing, Inc., 159 AD2d 829, 552 NYS2d 704 (3d Dept 
1990). Therefore, the statute of limitations for an action seeking prop- 
erty damage runs from the time a leak is discovered and not from the 
time water is discovered contaminated, Oliver Chevrolet, Inc. v Mobil 
Oil Corp, supra. However, a six year statute of limitations governs 
Navigation Law Article 12 actions seeking cleanup and removal costs, 
since the reimbursement of an amount expended on remediation is 
properly characterized not as a claim for property damage but as one 
for indemnification, State v Stewart’s Ice Cream Co., Inc., 64 NY2d 83, 
484 NYS2d 810, 473 NE2d 1184 (1984); Union Turnpike Associates, 
LLC v Getty Realty Corp., 27 AD3d 725, 812 NYS2d 628 (2d Dept 2006); 
Oliver Chevrolet, Inc. v Mobil Oil Corp, supra; Barclays Bank of New 
York, N.A. v Tank Specialists, Inc., 236 AD2d 570, 654 NYS2d 678 (2d 
Dept 1997); 750 Old Country Road Realty Corp. v Exxon Corp., supra; 
145 Kisco Ave. Corp. v Dufner Enterprises, Inc., 198 AD2d 482, 604 
NYS2d 963 (2d Dept 1993); Guilderland v Texaco Refining and Market- 
ing, Inc., supra. 


The Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA), 42 USC § 9601 et seq, preempts in part 
statutes of limitations (but not statutes of repose) applicable to state- 
law personal injury or property damage actions arising from the release 
of a hazardous substance, pollutant, or contaminant into the environ- 
ment, 42 USC § 9658; CTS Corp. v Waldburger, 134 SCt 2175 (2014). 
Section 9658 adopts a discovery rule for statute of limitation purposes: 
statutes of limitations in covered actions begin to run when a plaintiff 
discovers, or reasonably should have discovered, that the harm in ques- 
tion was caused by the contaminant, CTS Corp. v Waldburger, supra. 


Claims seeking indemnification accrue, for statute of limitations 
purposes, at the time the plaintiff suffers a loss by paying the debt for 
which it is alleged the defendant should be responsible, Union Turnpike 
Associates, LLC v Getty Realty Corp., 27 AD3d 725, 812 NYS2d 628 (2d 
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Dept 2006); Fisher v Preston, 251 AD2d 8438, 674 NYS2d 516 (3d Dept 
1998); Oliver Chevrolet Inc. v Mobil Oil Corp., 249 AD2d 793, 671 
NYS2d 850 (3d Dept 1998). The cause of action for indemnification ac- 
crues, and the six year statute of limitations period commences, each 
time the Fund makes a payment for cleanup and removal costs, State v 
Speonk Fuel Inc., 3 NY3d 720, 786 NYS2d 375, 819 NE2d 991 (2004); 
State v Ackley, 289 AD2d 812, 734 NYS2d 722 (3d Dept 2001). A 
Navigation Law Article 12 action seeking declaratory judgment is also 
governed either by a three-year or a six-year statute of limitations 
depending on whether the underlying action is one for property damage 
or indemnification, 145 Kisco Ave. Corp. v Dufner Enterprises, Inc., 198 
AD2d 482, 604 NYS2d 963 (2d Dept 1993). A reasonable contractual 
shortening of the period of limitations will be upheld absent a showing 
of fraud, duress or misrepresentation, Kozemko v Griffith Oil Co., Inc., 
256 AD2d 1199, 682 NYS2d 503 (4th Dept 1998) (12 month statute of 
limitations in contract held to be reasonable). 
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Generally 


An action by the state against a discharger for reimbursement of 
funds expended by the Environmental Protection and Spill Compensa- 
tion Fund is a common law action in indemnity, State v Stewart’s Ice 
Cream Co., Inc., 64 NY2d 83, 484 NYS2d 810, 473 NE2d 1184 (1984); 
Guilderland v Texaco Refining and Marketing, Inc., 159 AD2d 829, 552 
NYS2d 704 (8d Dept 1990). Section 187 of the Navigation Law 
authorizes the state to seek reimbursement from dischargers for costs 
incurred by the Fund in the cleanup and removal of discharge, in the 
payment of claims for direct and indirect damages and for statutory 
penalties, see State v Green, 96 NY2d 4038, 729 NYS2d 420, 754 NE2d 
179 (2001). Cleanup and removal includes the investigative and moni- 
toring costs incurred in attempting to locate and remove a substantial 
quantity of missing fuel oil discharged on defendant’s property, State v 
Neill, 17 AD3d 802, 795 NYS2d 355 (3d Dept 2005). The Fund is autho- 
rized to file a lien on real property owned by the person or entity found 
to be liable to the Fund and upon which the discharge occurred, Naviga- 
tion Law § 181-a; State v Green, supra. The payment of moneys from 
the Fund is conditioned on the subrogation of all rights of the claimant 
to recover from the discharger, Navigation Law § 188. Navigation Law 
Article 12 also applies to discharges that occurred prior to the effective 
date of the law, April 1, 1978, Navigation Law § 190-a; State v Cities 
Service Co., 180 AD2d 940, 580 NYS2d 512 (3d Dept 1992). 


The state may have a cause of action for indemnity against a 
discharger or an insurer of a discharger, see Navigation Law §§ 181(5) 
and 190. Once a discharge has occurred, the state’s duty is to respond 
promptly, evaluate the environmental impact of the spill and engage an 
agent or contractor to or itself undertake a cleanup effort to ensure a 
swift remediation of the discharge, State v Stewart’s Ice Cream Co., 
Inc., 64 NY2d 83, 484 NYS2d 810, 473 NE2d 1184 (1984); see Naviga- 
tion Law § 176. However, since the primary duty to pay for the cleanup 
and removal of a spill is on the discharger, the discharger has the 
ultimate responsibility to indemnify the Fund for money the Fund 
expended on cleanup and removal costs, State v Stewart’s Ice Cream 
Co., Inc., supra. 


The owner of the system from which an oil spill originated will be 
considered a discharger within the meaning of Navigation Law Article 
12 and strictly liable for cleanup costs even in the absence of proof that 
the system owner caused or contributed to the discharge, Golovach v 
Bellmont L.M., Inc., 4 AD3d 730, 773 NYS2d 139 (8d Dept 2004); 310 
South Broadway Corp. v McCall, 275 AD2d 549, 712 NYS2d 206 (3d 
Dept 2000); State v Arthur L. Moon, Inc., 228 AD2d 826, 643 NYS2d 
760 (3d Dept 1996); State v Tartan Oil Corp., 219 AD2d 111, 688 NYS2d 
989 (3d Dept 1996); White v Regan, 171 AD2d 197, 575 NYS2d 375 (3d 
Dept 1991); State v New York Cent. Mut. Fire Ins. Co., 147 AD2d 77, 
542 NYS2d 402 (3d Dept 1989) ("by virtue of ownership and control of 
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the heating system from which the fuel oil leaked, the homeowner is 
strictly liable for the clean-up costs of the spill; proof of a wrongful act 
or omission is not required”). In other words, proof of fault is not a pred- 
icate to liability, State v Green, 96 NY2d 403, 729 NYS2d 420, 754 
NE2d 179 (2001); State v B & P Auto Service Center, Inc., 29 AD3d 
1045, 814 NYS2d 367 (3d Dept 2006); State v Robin Operating Corp., 3 
AD3d 767, 773 NYS2d 135 (3d Dept 2004). In cases where there is no 
unity of ownership of the system and the property, the owner of the 
property will also be liable when the landowner had the ability to control 
the activity occurring on the property and reason to know that petro- 
leum products would be stored on the property, but failed to take any 
action to control the events leading to the oil spill or to effect an imme- 
diate cleanup, however unintentional that failure may have been, State 
v Speonk Fuel Inc., 3 NY38d 720, 786 NYS2d 375, 819 NE2d 991 (2004) 
(liability imposed on purchaser of gasoline service station who knew of 
its vendor’s discharge of oil and the need for cleanup but did nothing); 
State v Green, supra; see White v Long, 85 NY2d 564, 626 NYS2d 989, 
650 NE2d 836 (1995); Grossjahann v George B. Wilkins & Sons Inc., 
244 AD2d 808, 666 NYS2d 271 (38d Dept 1997). Where there is no unity 
of ownership, liability without fault is properly imposed on the system 
owner not on a faultless property owner, see 310 South Broadway Corp. 
v McCall, 275 AD2d 549, 712 NYS2d 206 (38d Dept 2000). Thus, a prop- 
erty owner who has no control over the events that led to the discharge, 
however, such as one who fell victim to a “midnight dumper” or to a 
spill from an errant oil truck, would not be liable as a discharger, State 
v Green, supra. The intent of the statute is satisfied by holding liable 
only those who are found to be in a position to halt the discharge, to ef- 
fect an immediate cleanup or to prevent the discharge in the first place, 
Navigation Law Article 12; State v Green, supra; State v B & P Auto 
Service Center, Inc., supra; State v Montayne, 199 AD2d 674, 604 
NYS2d 978 (3d Dept 1993); see State v Joseph, 29 AD3d 1233, 816 
NYS2d 214 (3d Dept 2006); State v Avery-Hall Corp., 279 AD2d 199, 
719 NYS2d 735 (38d Dept 2001) (seller of gasoline not responsible absent 
evidence that spill occurred during delivery); State v Markowitz, 273 
AD2d 6387, 710 NYS2d 407 (3d Dept 2000); White v Regan, 171 AD2d 
197, 575 NYS2d 375 (3d Dept 1991). Where there is no unity of owner- 
ship of the system from which the spill originated and the property on 
which the spill occurred, the property owner may seek contribution 
from the actual discharger, State v Green, supra; White v Long, supra. 
The State may seek joint and several liability against multiple discharg- 
ers, State v Passalacqua, 19 AD3d 786, 797 NYS2d 576 (3d Dept 2005). 


Statutory Penalties and Damages 


Statutory penalties of not more than twenty five thousand dollars 
per violation will be assessed against a party causing a discharge who 
fails to notify the state of the discharge within two hours of the dis- 
charge, Navigation Law § 175, or against a party who knowingly gives 
or causes to be given any false information related to a discharge, or is 
found to have otherwise violated any of the provisions of the article, 
Navigation Law § 192. Where the offense is of a continuing nature, each 
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day during which it continues constitutes an additional, separate, and 
distinct offense, Navigation Law § 192. These statutory penalties are 
mandatory and thus, the jury should be instructed that, if the defendant 
is found to have failed to notify the state of the discharge within two 
hours of discharge or is found to have knowingly given or caused to be 
given false information related to the discharge, or who otherwise 
violates any of the provisions of the article, penalties must be imposed, 
State v Markowitz, 273 AD2d 637, 710 NYS2d 407 (3d Dept 2000); 
State v Super Value Inc., 257 AD2d 708, 682 NYS2d 492 (3d Dept 1999). 
Based on the phrase “who otherwise violates any of the provisions of 
this article,” any person or entity liable for cleanup costs as a violator 
will be liable for statutory penalties without any requirement that the 
person or entity acted knowingly, State v Markowitz, supra. The imposi- 
tion of statutory penalties by the statute is meant to have a deterrent 
effect, State v Tarrytown Corporate Center II, 225 AD2d 82, 648 NYS2d 
825 (3d Dept 1996). Statutory penalties do not attach for resisting pay- 
ment or failing to make prompt payment to reimburse the Environmen- 
tal Protection and Spill Compensation Fund, State v INA Underwriters 
Ins. Co., 183 Misc2d 430, 507 NYS2d 112 (Sup 1986). 


The regulations set forth a detailed account of how and when chal- 
lenges to claims by the state for cleanup and removal costs must be 
made. An owner, actual discharger, or insurance company may chal- 
lenge a claim by the state for cleanup and removal costs presented to 
the Fund by filing a timely written notice with the administrator, 2 
NYCRR 8§ 403.1, 403.2, 402.5. Although a discharger has the right to 
contest the validity or the amount of damage claims presented by 
injured persons at the administrative level, see Navigation Law § 185(1), 
the discharger has no right to contest the reasonableness of the Fund’s 
cleanup expenditures in an action for indemnification brought by the 
State, State v Speonk Fuel Inc., 3 NY3d 720, 786 NYS2d 375, 819 NE2d 
991 (2004); State v Neill, 17 AD3d 802, 795 NYS2d 355 (3d Dept 2005); 
State v Robin Operating Corp., 3 AD3d 767, 773 NYS2d 1385 (3d Dept 
2004); State v Dennin, 17 AD3d 744, 792 NYS2d 682 (3d Dept 2005) 
(rejecting due process argument). The State enjoys an immunity, pursu- 
ant to Navigation Law § 176(2)(b), for any acts or omissions with re- 
spect to its remediation of spills provided it has not acted unlawfully, 
willfully or maliciously, State v Robin Operating Corp., supra. However, 
the discharger may bring an Article 78 proceeding challenging the 
state’s actions with respect to cleanup and removal as arbitrary and 
capricious or an abuse of discretion, State v Speonk Fuel Inc., 3 NY3d 
720, 786 NYS2d 375, 819 NE2d 991 (2004). 


An action in indemnity by the state for moneys expended from the 
Environmental Protection and Spill Compensation Fund for the cleanup 
and removal of discharged petroleum is governed by a six year statute 
of limitations, State v Stewart’s Ice Cream Co., Inc., 64 NY2d 83, 484 
NYS2d 810, 473 NE2d 1184 (1984). The action accrues when the loss is 
suffered by the state, State v Stewart’s Ice Cream Co., Inc., supra. 
Thus, the cause of action for indemnification accrues, and the six year 
statute of limitations period commences, each time the Fund makes a 
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payment for cleanup and removal costs, State v Speonk Fuel Inc., 3 
NY3d 720, 786 NYS2d 375, 819 NE2d 991 (2004); State v Ackley, 289 
AD2d 812, 734 NYS2d 722 (3d Dept 2001). Since an indemnity claim 
brought by the state is quasi-contractual in nature and has its roots in 
principles of equity, Town Law § 65, which limits the time in which an 
action arising out of a contract entered into by the town can be brought, 
is no defense to an action brought by the state against the town pursu- 
ant to Navigation Law Article 12, State v Oppenheim, 184 AD2d 900, 
585 NYS2d 557 (3d Dept 1992). Pursuant to Navigation Law § 182, a 
claim against the Fund for reimbursement (as, for example, where an 
injured third party seeks reimbursement) must be filed within three 
years of discovery and within ten years of the incident and both of these 
periods of limitation must be met, see Z & H Realty Inc. v Office of 
State Comptroller, 259 AD2d 928, 686 NYS2d 900 (3d Dept 1999); see 
55 NYJur2d, Environmental Rights § 195. 


PJI 10:1. Navigation Law—The Oil Spill Prevention, 
Control and Compensation Act—Actions by the 
State—State v Owner 


[In an action where it is alleged that the defendant 
owned the system from which a spill occurred or there is 
unity of ownership of the system and the property state 
the following] 


This is an action by the state to recover money 
it spent to clean up and remove an oil spill. The 
state is obligated to provide prompt cleanup of oil 
spills but has the right to seek reimbursement for 
its expenditures from the person or entity that 
owned the (/state system such as:—/ tanks, pipes) 
from which the spill occurred. The fact that a party 
other than the defendant may have caused or 
contributed to the oil spill is irrelevant. 


The first question for you to decide is whether 
the defendant, CD, owned the (tanks, pipes) from 
which the oil spill occurred. It is not necessary 
that you find that CD actually caused or contrib- 
uted to the oil spill, but only that CD owned the 
(tanks, pipes) from which that oil spill occurred. If 
you find that the defendant, CD, owned the (tanks, 
pipes) from which an oil spill occurred and that 
the state expended funds to clean up and remove 
the oil spill, then you will find for the state in the 
amount (it spent on the cleanup of the oil spill, of 
damages paid by the state to third parties injured 
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by the oil spill). If you find that CD did not own 
the (tanks, pipes) from which the oil spill occurred, 
you will find for CD. 


[In an action where it is alleged that the defendant 
owned only the property on which the spill occurred state 
the following] 


This is an action by the state to recover money 
it spent to clean up and remove an oil spill. The 
state is obligated to provide prompt cleanup of oil 
spills but has the right to seek reimbursement for 
its expenditures from the person or entity that 
owned the property (on, from) which the spill oc- 
curred if that person or entity had the ability to 
control the activity that occurred on the property 
and had reason to know that petroleum products 
were being used or stored on the property. The 
fact that a party other than the defendant may 
have caused or contributed to the oil spill or an- 
other party may have owned (/state system such as:—]/ 
tanks, pipes) from which the spill occurred is 
irrelevant. 


You must decide whether the defendant, CD, 
controlled the activity on the property (on, from) 
which the spill occurred and had reason to know 
that petroleum was being used or stored there. 
Control means that a person or entity is in a posi- 
tion to prevent the discharge, to halt the discharge, 
or to effect an immediate cleanup. It is not neces- 
sary that you find that CD actually caused or 
contributed to the oil spill or that CD owned the 
system from which the spill originated. If you find 
that the defendant, CD, owned the property (on, 
from) which the spill occurred and had the ability 
to control the activity that occurred on the prop- 
erty and had reason to know that petroleum 
products were being used or stored on the prop- 
erty and if you find that the state expended funds 
to clean up and remove the oil spill, then you will 
find for the state in the amount (it spent on the 
cleanup of the oil spill, of damages paid by the 
state to third parties injured by the oil spill). If 
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you find that CD did not own the property (on, 
from) which the oil spill occurred, or that CD nei- 
ther had the ability to control the activity that oc- 
curred on the property or reason to know that pe- 
troleum products were being stored on the 
property, you will find for CD. 


[In an action where statutory penalties are impli- 
cated, state the following] 


If you find that the defendant knowingly gave 
or caused to be given false information to the state 
relating to the spill /or set forth any other statutory 
violation, if any/, you must impose a penalty on CD 
of not more than twenty five thousand dollars per 
offense, in addition to any damages for liability for 
the oil spill that you find. If the offense is of a 
continuing nature, each day during which it con- 
tinues constitutes an additional, separate, and 
distinct offense. 


Comment 


Based on Navigation Law, Article 12; State v Green, 96 NY2d 403, 
729 NYS2d 420, 754 NE2d 179 (2001); State v Robin Operating Corp., 3 
AD3d 767, 773 NYS2d 1385 (8d Dept 2004); State v Arthur L. Moon, 
Inc., 228 AD2d 826, 643 NYS2d 760 (3d Dept 1996); State v Tartan Oil 
Corp., 219 AD2d 111, 688 NYS2d 989 (3d Dept 1996); White v Regan, 
171 AD2d 197, 575 NYS2d 375 (8d Dept 1991); State v Wisser Co., Inc., 
170 AD2d 918, 566 NYS2d 747 (8d Dept 1991); State v United Method- 
ist Church, 167 AD2d 792, 563 NYS2d 351 (3d Dept 1990); State v King 
Service, Inc., 167 AD2d 777, 563 NYS2d 331 (3d Dept 1990); State v 
New York Cent. Mut. Fire Ins. Co., 147 AD2d 77, 542 NYS2d 402 (3d 
Dept 1989); Merrill Transport Co. v State, 94 AD2d 39, 464 NYS2d 249 
(3d Dept 1983); and see 55 NYJur2d, Environmental Rights §§ 190-198. 


The state has an action for reimbursement of funds it expended on 
the cleanup of an oil spill against the owner of the system from which 
the oil spill originated even in the absence of proof that the system 
owner caused or contributed to the discharge, State v Dennin, 17 AD3d 
744, 792 NYS2d 682 (3d Dept 2005); State v Arthur L. Moon, Inc., 228 
AD2d 826, 643 NYS2d 760 (38d Dept 1996); State v Tartan Oil Corp., 
219 AD2d 111, 688 NYS2d 989 (3d Dept 1996); White v Regan, 171 
AD2d 197, 575 NYS2d 375 (3d Dept 1991); State v New York Cent. 
Mut. Fire Ins. Co., 147 AD2d 77, 542 NYS2d 402 (8d Dept 1989). The 
state also has a cause of action against the property owner, regardless 
of fault, where the property owner had the ability to control the activity 
that occurred on the property and reason to know that petroleum 


994 


NavIGATION Law ARTICLE 12 PJI 10:1 


products were being stored on the property, but failed to take any ac- 
tion to control the events that led to the oil spill or to effect an immedi- 
ate cleanup, State v Speonk Fuel Inc., 3 NY3d 720, 786 NYS2d 375, 819 
NE2d 991 (2004) (liability imposed on purchaser of gasoline service sta- 
tion who knew of its vendor’s discharge of oil and the need for cleanup 
but did nothing); State v Green, 96 NY2d 403, 729 NYS2d 420, 754 
NE2d 179 (2001); State v B & P Auto Service Center, Inc., 29 AD3d 
1045, 814 NYS2d 367 (3d Dept 2006); State v Robin Operating Corp., 3 
AD3d 767, 773 NYS2d 135 (3d Dept 2004); see White v Long, 85 NY2d 
564, 626 NYS2d 989, 650 NE2d 836 (1995); State v Dennin, 17 AD3d 
744, 792 NYS2d 682 (3d Dept 2005); Roosa v Campbell, 291 AD2d 901, 
737 NYS2d 461 (4th Dept 2002); Grossjahann v George B. Wilkins & 
Sons Inc., 244 AD2d 808, 666 NYS2d 271 (8d Dept 1997). No action for 
reimbursement lies, however, against a property owner who has no 
control over the events that led to the discharge, such as one who fell 
victim to a “midnight dumper” or to a spill from an errant oil truck, 
State v Green, supra. Thus, the state may only seek reimbursement 
from the person or entity that was in a position to halt the discharge, to 
effect an immediate cleanup or to prevent the discharge in the first 
place, State v Green, supra; State v B & P Auto Service Center, Inc., 
supra; State v Montayne, 199 AD2d 674, 604 NYS2d 978 (3d Dept 1993); 
see State v Markowitz, 273 AD2d 637, 710 NYS2d 407 (8d Dept 2000); 
White v Regan, 171 AD2d 197, 575 NYS2d 375 (3d Dept 1991). Where 
there is no unity of ownership of the system from which the spill 
originated and the property on which the spill occurred, both the system 
owner and the property owner may be held liable to the Fund for 
cleanup costs, State v Green, supra. 


The state’s recovery is not dependent upon a finding that the 
defendant owned the system and/or the property at the time the dis- 
charge took place, but only that the defendant currently owns the 
system and/or the property, State v Tartan Oil Corp., 219 AD2d 111, 
638 NYS2d 989 (3d Dept 1996). Thus, the owner will be strictly liable 
even if the discharge occurred prior to the defendant’s ownership and 
the owner was unaware of the discharge and did nothing to contribute 
to the discharge, White v Regan, 171 AD2d 197, 575 NYS2d 375 (3d 
Dept 1991). However, proof of non-ownership at the time of discharge 
may be critical to a defendant’s third party action against a party actu- 
ally responsible for the discharge, State v Tartan Oil Corp., supra. 


The scope of Navigation Law Article 12 is not limited to oil industry 
enterprises but applies to anyone, large or small, commercial or resi- 
dential, responsible for a discharge of petroleum that threatens the 
state’s waters, State v Arthur L. Moon, Inc., 228 AD2d 826, 643 NYS2d 
760 (8d Dept 1996); State v United Methodist Church, 167 AD2d 792, 
563 NYS2d 351 (3d Dept 1990); State v New York Cent. Mut. Fire Ins. 
Co., 147 AD2d 77, 542 NYS2d 402 (3d Dept 1989). A lease agreement is 
sufficient to establish ownership, State v Wisser Co., Inc., 170 AD2d 
918, 566 NYS2d 747 (3d Dept 1991). 


The claim that a third party is actually responsible for the dis- 
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charge is not a defense in an action brought by the state against an 
owner, State v Robin Operating Corp., 3 AD3d 767, 773 NYS2d 135 (3d 
Dept 2004); State v King Service, Inc., 167 AD2d 777, 563 NYS2d 331 
(8d Dept 1990); Merrill Transport Co. v State, 94 AD2d 39, 464 NYS2d 
249 (8d Dept 1983); see 55 NYJur2d, Environmental Rights § 190. 
However, third-party actions by an owner are permissible against the 
responsible party for property damage, fraud, indemnification and con- 
tribution predicated upon the responsible party’s liability as a 
discharger, State v King Service, Inc., supra; see State v Green, 96 
NY2d 4038, 729 NYS2d 420, 754 NE2d 179 (2001); Burnside 711, LLC v 
Amerada Hess Corporation, 175 AD3d 557, 106 NYS3d 368 (2d Dept 
2019). 


In order to hold a corporate stockholder, officer or employee person- 
ally liable under the Navigation Law for a discharge occurring at a site 
owned or operated by the corporation, that individual must, at a mini- 
mum, have been directly, actively and knowingly involved in the 
culpable activities or inaction that led to a spill or allowed a spill to 
continue unabated, Golovach v Bellmont L.M., Inc., 4 AD3d 730, 773 
NYS2d 139 (3d Dept 2004); State v Markowitz, 273 AD2d 637, 710 
NYS2d 407 (3d Dept 2000). Therefore, the state as plaintiff must proffer 
evidence to establish that the stockholder, officer or employee’s active 
wrongful conduct or culpable inaction contributed to the spill in order to 
impose personal liability on such stockholder, officer or employee, State 
v Markowitz, supra. It is important to note that the plaintiff in State v 
Markowitz, supra, expressly disavowed seeking to pierce the corporate 
veil of the defendant corporations to impose liability on the individual 
sole shareholders of each corporation. Where liability is asserted on the 
basis of piercing the corporate veil, the party seeking to impose liability 
must show that the owners exercised complete domination of the 
corporation in respect to the transaction attacked and that such domina- 
tion was used to commit a fraud or wrong against the plaintiff which 
resulted in plaintiff's injury, State v Robin Operating Corp., 3 AD3d 
769, 773 NYS2d 137 (3d Dept 2004). 


PJI 10:2. Navigation Law—The Oil Spill Prevention, 
Control and Compensation Act—Actions by the 
State—State v Actual Discharger 


This is an action by the state to recover money 
it spent to clean up and remove an oil spill. The 
state is obligated to provide prompt cleanup of oil 
spills but has the right to seek compensation for 
its expenditures from the person or entity that 
actually caused or contributed to the oil spill. The 
fact that a party other than the defendant may 
have caused or contributed to the oil spill is 
irrelevant. 


The first question for you to decide is whether 
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the defendant, CD, caused or contributed to the oil 
spill. It is not necessary for you to find that CD 
owned the property or oil in question nor is it nec- 
essary for you to find specific wrongful acts or 
omissions by CD that led to the oil spill. It is only 
necessary that you find that CD set in motion the 
events that resulted in the oil spill. If you find that 
CD’s conduct or inaction caused or contributed to 
the oil spill that the state expended funds to clean 
up and remove, then you will find for the state in 
the amount (it spent on the cleanup of the oil spill, 
of damages paid by the state to third parties 
injured by the oil spill). If you find that CD did not 
cause or contribute to the oil spill, you will find 
for CD. 


[In an action where statutory penalties are impli- 
cated, state the following] 


If you find that the defendant (failed to notify 
the state of the oil spill within two hours of the 
spill occurring, knowingly gave or caused to be 
given false information to the state relating to the 
spill /or set forth any other statutory violation, if any/) 
you must impose a penalty on CD of not more than 
twenty five thousand dollars per offense, in addi- 
tion to any damages for liability for the oil spill 
that you find. If the offense is of a continuing 
nature, each day during which it continues consti- 
tutes an additional, separate, and distinct offense. 


Comment 


Based on Navigation Law, Article 12; State v Montayne, 199 AD2d 
674, 604 NYS2d 978 (3d Dept 1993); State v Gorman Bros., Inc., 166 
AD2d 859, 563 NYS2d 187 (3d Dept 1990); Domermuth Petroleum 
Equipment and Maintenance Corp. v Gorman Bros., Inc., 127 Misc2d 
323, 485 NYS2d 705 (Sup 1985). 


In an action by the state directly against a party actually responsible 
for the discharge of petroleum, all that is necessary for strict liability to 
be imposed is some act or omission, intentional or unintentional, that 
caused or contributed to the discharge of petroleum, see Navigation 
Law § 172. Liability against a person responsible for the unlawful dis- 
charge of petroleum does not depend upon the responsible party having 
title to the oil, State v Montayne, 199 AD2d 674, 604 NYS2d 978 (3d 
Dept 1993). 
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A private contractor, hired by the state to clean up an oil spill, may 
bring a cause of action for payment against the state or directly against 
the discharger, Domermuth Petroleum Equipment and Maintenance 
Corp. v Gorman Bros., Inc., 127 Misc2d 3238, 485 NYS2d 705 (Sup 1985). 
In a prior action by the contractor against the discharger for payment, a 
ruling that the discharger had the right to challenge the amount of the 
contractor’s bill will not preclude the state from bringing a suit against 
the discharger for the amount it then paid to the private contractor, 
State v Gorman Bros., Inc., 166 AD2d 859, 563 NYS2d 187 (3d Dept 
1990). 


PJI 10:3. Navigation Law—The Oil Spill Prevention, 
Control and Compensation Act—Actions by the 
State—State v Insurance Company 


This is an action by the state to recover money 
it spent to clean up and remove an oil spill. The 
state is obligated to provide prompt cleanup of oil 
spills but has the right to seek compensation for 
its expenditures from the person or entity that 
provided insurance coverage to the owner or to 
the party that actually caused or contributed to 
the oil spill. The fact that a party other than the 
insured may have caused or contributed to the oil 
spill is irrelevant. 


If you find that (the oil spill occurred from a 
system and/or property owned by the insured, the 
insured actually caused or contributed to the oil 
spill) then you will find for the state in the amount 
(it spent on the cleanup of the oil spill, of damages 
paid by the state to third parties injured by the oil 
spill). If you find that (the oil spill did not occur 
from a system and/or property owned by the 
insured, the insured did not actually cause or con- 
tribute to the oil spill), you will find for the insur- 
ance company. 


[In an action where the insurance company alleges 
that the state failed to give timely notice of the claim, 
state the following: 


The defendant insurance company [state name 
of insurance company] alleges that the state failed to 
give timely notice of its claim to the insurance 
company and that it is therefore not responsible to 


998 


NavIGATION Law ArTICLE 12 PJI 10:3 


the state for damages. In order to recover from the 
insurance company, the state has the burden of 
proving that it gave the insurance company timely 
notice of its claim. Timely notice means that the 
insurance company was informed of the claim as 
soon as it was reasonably possible under the 
circumstances. Therefore, failure to give timely 
notice does not invalidate a claim if it was not rea- 
sonably possible for the state to give such notice 
within the time set by the insurance policy and 
that the state did give notice as soon as was rea- 
sonably possible. 


The parties agree that the state did not give 
notice of its claim until /state date/ which was (/state 
elapsed time, as:—/ 5 years) after the oil spill 
occurred. The state contends, however, that at the 
time of the oil spill (it did not know the identity of 
the discharger’s insurer, the discharger misrepre- 
sented information regarding the extent of its in- 
surance coverage) and that it was not until (/state 
such time, as:—/ 5 years) after the oil spill occurred 
that the state learned (the identity of the insurer, 
the extent of the discharger’s insurance coverage) 
and that the state gave the insurance company 
written notice within a reasonable time after it 
learned that fact. The insurance company claims 
that the state did not act reasonably under the cir- 
cumstances because (the state failed to diligently 
attempt to determine the identity of the discharg- 
er’s insurer, the state learned of the discharger’s 
insurer on a previous unrelated spill). 


If you find that at the time of the oil spill the 
state made no investigation to discover the (iden- 
tity of the discharger’s insurer, extent of the 
discharger’s insurance coverage) or that the inves- 
tigation that the state conducted disclosed evi- 
dence that should have led it to discover the 
(identity of the discharger’s insurer, extent of the 
discharger’s insurance coverage), your finding will 
be that the state failed to give timely notice, and 
you will find for the insurance company on this 
issue. If you find that the state made a reasonable 
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investigation at the time of the oil spill and that 
the investigation failed to disclose the (identity of 
the discharger’s insurer, extent of the discharger’s 
insurance coverage), your finding will be that the 
state acted reasonably in not reporting the oil spill 
to the insurance company at the time of the oil 
spill and you must then determine when the state 
first learned of the (identity of the discharger’s 
insurer, extent of the discharger’s insurance cover- 
age) and whether the state gave notice as soon as 
reasonably possible after it learned that fact. If 
you find that the state did not give notice as soon 
as reasonably possible after it first learned of the 
(identity of the discharger’s insurer, extent of the 
discharger’s insurance coverage), you will find for 
the insurance company. If you find that the state 
acted reasonably in not providing notice at the 
time of the oil spill and that the notice it gave was 
given as soon as reasonably possible after it first 
learned of the (identity of the discharger’s insurer, 
extent of the discharger’s insurance coverage), you 
will find for the state on this issue. 


[In an action where statutory penalties are impli- 
cated, state the following] 


If you find that the insurance company know- 
ingly gave or caused to be given false information 
to the state relating to the spill /or set forth any other 
statutory violation, if any/ you must impose a penalty 
on the insurance company of not more than twenty 
five thousand dollars per offense, in addition to 
any damages for liability for the oil spill that you 
find. If the offense is of a continuing nature, each 
day during which it continues constitutes an ad- 
ditional, separate, and distinct offense. 


Comment 


Caveat: The insurer of the landowner who is not also the system 
owner will only be liable if the landowner had control and knowledge, 
see State v Green, 96 NY2d 403, 729 NYS2d 420, 754 NE2d 179 (2001) 
and see Comment supra. 


Based on Navigation Law, Article 12; State v Tarrytown Corporate 
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Center II, 225 AD2d 82, 648 NYS2d 825 (3d Dept 1996); State v Taugco 
Inc., 218 AD2d 831, 623 NYS2d 383 (3d Dept 1995); State v Zurich Ins. 
Co., 199 AD2d 916, 605 NYS2d 575 (3d Dept 1993); State v American 
Nat. Fire Ins. Co., 193 AD2d 996, 598 NYS2d 339 (3d Dept 1993); State 
v United Methodist Church, 167 AD2d 792, 563 NYS2d 351 (3d Dept 
1990); State v Aetna Cas. and Sur. Co., 155 AD2d 740, 547 NYS2d 452 
(8d Dept 1989); State v New York Cent. Mut. Fire Ins. Co., 147 AD2d 
77, 542 NYS2d 402 (8d Dept 1989); State v Travelers Indem. Co. of 
Rhode Island, 120 AD2d 251, 508 NYS2d 698 (3d Dept 1986); State v 
Pawtucket Mut. Ins., 140 Misc2d 1041, 532 NYS2d 335 (Sup 1988); and 
see Insurance Law § 3420. 


Pursuant to Navigation Law § 190, the state may seek recovery for 
the costs of cleanup and removal, and for civil penalties (as provided in 
§ 192 of the Navigation Law) or damages caused by a discharge directly 
against an owner’s or actual discharger’s insurance company if the spill 
is covered by the policy, State v American Nat. Fire Ins. Co., 193 AD2d 
996, 598 NYS2d 339 (3d Dept 1993); State v United Methodist Church, 
167 AD2d 792, 563 NYS2d 351 (3d Dept 1990); State v New York Cent. 
Mut. Fire Ins. Co., 147 AD2d 77, 542 NYS2d 402 (8d Dept 1989); State 
v Travelers Indem. Co. of Rhode Island, 120 AD2d 251, 508 NYS2d 698 
(3d Dept 1986); State v Pawtucket Mut. Ins., 140 Misc2d 1041, 532 
NYS2d 335 (Sup 1988). The pattern charge does not include the issue of 
coverage under the insurance policy because that question is usually 
one of law. An insurance company can be held liable for statutory penal- 
ties under Navigation Law § 192 where it gives false information, State 
v Tarrytown Corporate Center II, 225 AD2d 82, 648 NYS2d 825 (3d 
Dept 1996). The right of the state to recover from the insurance company 
is not limited to insurers of major facilities or vessels but includes 
insurers of individual homeowners, State v United Methodist Church, 
supra; State v New York Cent. Mut. Fire Ins. Co., supra. 


The fact that the insurer may have a right to contribution or 
indemnification from a responsible third party does not relieve it of li- 
ability under the statute, State v New York Cent. Mut. Fire Ins. Co., 
147 AD2d 77, 542 NYS2d 402 (8d Dept 1989). Moreover, an insurer can- 
not escape liability when the discharge remains exclusively on the 
insured’s property by claiming that the policy contains an exclusion for 
property damage to property owned by the insured, since an oil spill 
threatens ground water that is property entrusted to the state by its 
citizens, id. 


Notice to Insurer 


The state may seek recovery directly from a discharger’s insurer de- 
spite the failure of the individual discharger to provide timely notice of 
the discharge to the insurer, State v Taugco Inc., 213 AD2d 831, 623 
NYS2d 383 (3d Dept 1995); State v American Nat. Fire Ins. Co., 193 
AD2d 996, 598 NYS2d 339 (3d Dept 1993). Furthermore, while the 
state is under a duty to provide timely notice of a discharge to the 
discharger’s insurer, its failure to do so may be excused if it is shown 
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that it was not reasonably possible to give notice within the prescribed 
time and that notice was given as soon as was reasonably possible, 
State v Taugco, Inc., supra; State v Zurich Ins. Co., 199 AD2d 916, 605 
NYS2d 575 (3d Dept 1993);State v American Nat. Fire Ins. Co., supra; 
see Insurance Law § 3420. What constitutes a reasonable time is liber- 
ally construed and is ordinarily a question for the fact finder, State v 
Taugco, Inc., supra; State v Zurich Ins. Co., supra. Ignorance of an 
insurer’s identity constitutes a reasonable excuse for delay in notifying 
a carrier of a claim under Navigation Law § 190, State v Taugco, Inc., 
supra; State v Zurich Ins. Co., supra; State v American Nat. Fire Ins. 
Co., supra, as does reliance upon an insured’s misrepresentations, State 
v Zurich Ins. Co., supra. 


In a motion for summary judgment, once the state provides a rea- 
sonable excuse for delay, the insurer is obligated to furnish factual in- 
formation in admissible evidentiary form supporting its claim that the 
state did not diligently attempt to ascertain information of the identity 
of the discharger’s insurer, State v American Nat. Fire Ins. Co., 193 
AD2d 996, 598 NYS2d 339 (3d Dept 1993). If it is proven that the state 
knew of the discharger’s coverage, the state must demonstrate a dili- 
gent effort to ascertain the extent of the coverage, State v Taugco Inc., 
213 AD2d 831, 623 NYS2d 383 (3d Dept 1995) (state’s knowledge of 
discharger’s insurer on a prior unrelated spill triggered duty to take af- 
firmative steps to ascertain coverage). 


The existence of a pollution exclusion clause in the insured’s policy 
may prevent the state from recovering against the insurer directly, see 
State v Aetna Cas. and Sur. Co., 155 AD2d 740, 547 NYS2d 452 (3d 
Dept 1989). Where the insurance company raises the defense of a pollu- 
tion exclusion clause, that portion of PJI 10:2 dealing with pollution 
exclusion clauses should be adapted. For an explanation of pollution 
exclusion clauses, see PJI 10:6. 
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Generally 


Private causes of action under Navigation Law Article 12 may arise 
between an innocent owner of a system and/or property whose status as 
owner creates liability as a discharger and the party actually responsible 
for the discharge, between a party injured by the discharge and the 
discharger or between the discharger and its insurance company. 


An injured party may bring a Navigation Law Article 12 strict li- 
ability claim directly against the party responsible for the actual dis- 
charge of the petroleum to recover cleanup and removal costs as well as 
direct and indirect damages, Navigation Law § 181; White v Long, 85 
NY2d 564, 626 NYS2d 989, 650 NE2d 836 (1995); Huntington Hosp. v 
Anron Heating and Air Conditioning, Inc., 250 AD2d 814, 673 NYS2d 
456 (2d Dept 1998); Wever Petroleum Inc. v Gord’s Ltd., 225 AD2d 27, 
649 NYS2d 726 (3d Dept 1996); Putnam v State, 223 AD2d 872, 636 
NYS2d 473 (3d Dept 1996); Leone v Leewood Service Station, Inc., 212 
AD2d 669, 624 NYS2d 610 (2d Dept 1995); Wheeler v National School 
Bus Service, 1938 AD2d 998, 598 NYS2d 109 (3d Dept 1993); Nicol v 
D.W. Jenkins Fire Co., Inc., 192 AD2d 164, 600 NYS2d 519 (3d Dept 
1993), as long as the party bringing suit has not caused or contributed 
to and therefore is not responsible for the discharge, White v Long, 
supra; Tifft v Bigelow’s Oil Service, Inc., 70 AD8d 1248, 894 NYS2d 594 
(3d Dept 2010). The purpose of § 181 of the Navigation Law is to require 
the prompt cleanup and removal of oil and fuel discharge, to minimize 
damage to the environment, to restore the environment to its “pre-spill 
condition,” and to compensate those damaged by such discharge, Turnbull 
v MTA New York City Transit, 28 AD3d 647, 814 NYS2d 191 (2d Dept 
2006); AMCO Intern., Inc. v Long Island Railroad Co., 302 AD2d 338, 
754 NYS2d 655 (2d Dept 2003). 


The cause of action that a private party has against a discharger is 
statutory in nature since, pursuant to common law principles, strict li- 
ability would not be imposed for the storage of gasoline, which is not 
considered an ultrahazardous activity, Hilltop Nyack Corp. v TRMI 
Holdings, Inc., 264 AD2d 503, 694 NYS2d 717 (2d Dept 1999); 750 Old 
Country Road Realty Corp. v Exxon Corp., 229 AD2d 1034, 645 NYS2d 
186 (4th Dept 1996). Since Navigation Law § 181 is remedial in nature 
and Navigation Law § 181(5) clarifies that a private right of action ex- 
ists under Navigation Law Article 12, it may be applied retroactively, 
Leone v Leewood Service Station, Inc., 212 AD2d 669, 624 NYS2d 610 
(2d Dept 1995); Snyder v Newcomb Oil Co., Inc., 194 AD2d 538, 603 
NYS2d 1010 (4th Dept 1993); Mendler v Federal Ins. Co., 159 Misc2d 
1099, 607 NYS2d 1000 (Sup 1993). 


A faultless owner who has been found liable as a discharger under 
the Navigation Law may seek contribution from the party at fault, 
State v Green, 96 NY2d 403, 729 NYS2d 420, 754 NE2d 179 (2001); 
White v Long, 85 NY2d 564, 626 NYS2d 989 650 NE2d 836 (1995). 


1003 


PJI 10:4 PATTERN JuRY INSTRUCTIONS 


However, a party who caused the discharge or owned the property at 
the time of discharge is precluded from bringing a strict liability action 
under Navigation Law § 181(5) or a claim for indemnification, 1093 
Group, LLC v Canale, 72 AD3d 1561, 900 NYS2d 561 (4th Dept 2010); 
Hjerpe v Globerman, 280 AD2d 646, 721 NYS2d 367 (2d Dept 2001). A 
claim against another potentially responsible party based on negligence 
may be brought independently of the Navigation Law claim, Calabro v 
Sun Oil Co., 276 AD2d 858, 714 NYS2d 781 (3d Dept 2000). 


A plaintiffs affidavit that merely asserts the plaintiff's own beliefs 
as to the defendant’s conduct and knowledge is insufficient to survive a 
defendant’s motion to dismiss in the face of the defendant’s documentary 
evidence, Kozemko v Griffith Oil Co., Inc., 256 AD2d 1199, 682 NYS2d 
503 (4th Dept 1998). 


The enumerated damages of Navigation Law § 181 relate to the 
costs incurred in the cleanup and removal of spilled petroleum and eco- 
nomic losses associated with the cost of restoring or replacing real or 
personal property and the loss of income, tax revenue and interest on 
loans arising from the damaged property. While this list is meant to be 
only illustrative, Lowenthal v Perkins, 164 Misc2d 922, 626 NYS2d 358 
(Sup 1995), damages under Navigation Law Article 12 are limited to 
economic loss and do not include damages for personal injury, Strand v 
Neglia, 232 AD2d 907, 649 NYS2d 729 (3d Dept 1996); Wever Petro- 
leum Inc. v Gord’s Ltd., 225 AD2d 27, 649 NYS2d 726 (3d Dept 1996); 
Lowenthal v Perkins, supra; see Navigation Law § 181. In assessing the 
amount of damages, it may be necessary to distinguish between perma- 
nent and temporary damages. Permanent damages include any reduc- 
tion in value caused by the discharge in comparison to its prior value 
while temporary damages may include the cost of restoring or replacing 
the damaged property and any income lost from the time the property 
is damaged to the time it is restored, Navigation Law § 181; Putnam v 
State, 223 AD2d 872, 6836 NYS2d 473 (3d Dept 1996). The plaintiff 
bears the burden of establishing permanent damages by proving that 
the market value of the property has been negatively affected by the 
discharged petroleum, Putnam v State, supra. 


Attorney’s fees may be recovered as indirect damage under Naviga- 
tion Law § 181 to the extent that the plaintiff is able to establish that 
such fees have been incurred as a result of the discharge, Strand v 
Neglia, 232 AD2d 907, 649 NYS2d 729 (3d Dept 1996). Thus, expenses 
incurred by the plaintiff in defense of an underlying action by the state 
may also be recoverable, State v Tartan Oil Corp., 219 AD2d 111, 638 
NYS2d 989 (3d Dept 1996). 


PJI 10:4. Navigation Law—Oil Spill Prevention, Control 
and Compensation Act—Private Actions— 
Owner v Actual Discharger 


Note—This charge may be used in conjunction with 
an action by the state against the owner where the owner 
brings a 38rd party action against the actual discharger. 
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In this action, the plaintiff, AB, seeks to re- 
cover for damages (he, she, it) suffered as a result 
of an oil spill. A private party injured by an oil 
spill has the right to recover (his, her, its) losses 
from the responsible party. 


The plaintiff, AB, is the owner of property on 
which an oil spill occurred. If you find that AB 
(paid cleanup costs to the state, paid cleanup costs 
to a private contractor, is liable for cleanup costs 
to the state), and you further find that the defen- 
dant, CD, caused or contributed to the oil spill, 
then you will find for AB. You will award the 
amount you find AB reasonably spent on (the 
cleanup of the oil spill, damages paid by AB to 
third parties injured by the oil spill, damages 
incurred by AB as a result of the oil spill). If, 
however, you find that CD did not cause or con- 
tribute to the oil spill, then you will find for CD. 


The defendant, CD, claims that the plaintiff, 
AB, is responsible for the oil spill. You must decide 
whether AB is in any way responsible for the oil 
spill before you can find that CD is liable. A party 
is responsible for an oil spill when (it, he, she) 
causes or contributes to the oil spill. If you find 
that AB did not cause or contribute to the oil spill, 
you will find for AB on this issue. If you find, 
however, that AB caused or contributed to the oil 
spill, you will find for CD on this issue. 


[Note—In an action where the plaintiff also sues for 
negligence and the defendant claims that the plaintiff 
contributed to the oil spill, PJI 2:36 charging compara- 
tive negligence should be added to the pattern charge./ 


Comment 


Based on Navigation Law Article 12; White v Long, 85 NY2d 564, 
626 NYS2d 989, 650 NE2d 836 (1995); Umbra U.S.A., Inc. v Niagara 
Frontier Transp. Authority, 262 AD2d 980, 693 NYS2d 371 (4th Dept 
1999); Star Nissan, Inc. v Frishwasser, 253 AD2d 491, 677 NYS2d 145 
(2d Dept 1998); Vandervort v Higginbotham, 222 AD2d 831, 6384 NYS2d 
800 (3d Dept 1995); State v Tartan Oil Corp., 219 AD2d 111, 638 NYS2d 
989 (3d Dept 1996); Leone v Leewood Service Station, Inc., 212 AD2d 
669, 624 NYS2d 610 (2d Dept 1995); Drouin v Ridge Lumber, Inc., 209 
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AD2d 957, 619 NYS2d 433 (4th Dept 1994); 101 Fleet Place Associates 
v New York Telephone Co., 197 AD2d 27, 609 NYS2d 896 (1st Dept 
1994); John Hancock Mut. Life Ins. Co. v 491-499 Seventh Ave. Associ- 
ates, 169 Misc2d 493, 644 NYS2d 953 (Sup 1996); Mendler v Federal 
Ins. Co., 159 Misc2d 1099, 607 NYS2d 1000 (Sup 1993). 


An owner is precluded from receiving reimbursement from the 
Environmental Protection and Spill Compensation Fund, White v Long, 
85 NY2d 564, 626 NYS2d 989, 650 NE2d 836 (1995). An owner who has 
paid for remediation or has been held liable to the Fund for cleanup 
costs, however, may bring a cause of action in strict liability against the 
actual discharger to recover cleanup and removal costs incurred or 
direct and indirect damages sustained as a result of the petroleum dis- 
charge, Navigation Law § 181; White v Long, 85 NY2d 564, 626 NYS2d 
989, 650 NE2d 836 (1995); Union Turnpike Associates, LLC v Getty 
Realty Corp., 27 AD3d 725, 812 NYS2d 628 (2d Dept 2006); State v 
Tartan Oil Corp., 219 AD2d 111, 688 NYS2d 989 (3d Dept 1996); Drouin 
v Ridge Lumber, Inc., 209 AD2d 957, 619 NYS2d 433 (4th Dept 1994); 
Mendler v Federal Ins. Co., 159 Misc2d 1099, 607 NYS2d 1000 (Sup 
1993); see State v Green, 96 NY2d 4038, 729 NYS2d 420, 754 NE2d 179 
(2001). 


However, an owner who has caused or contributed to the oil spill is 
precluded from bringing a strict liability action under Navigation Law 
§ 181(5), Tifft v Bigelow’s Oil Service, Inc., 70 AD3d 1248, 894 NYS2d 
594 (3d Dept 2010), or a claim for indemnification, State v Passalacqua, 
19 AD3d 786, 797 NYS2d 576 (3d Dept 2005); Hjerpe v Globerman, 280 
AD2d 646, 721 NYS2d 367 (2d Dept 2001); see General Cas. Ins. Co. v 
Kerr Heating Products, 48 AD3d 512, 852 NYS2d 257 (2d Dept 2008), 
although a claim for negligence may be maintained, Calabro v Sun Oil 
Co., 276 AD2d 858, 714 NYS2d 781 (3d Dept 2000). 


The owner may bring a claim against an actual discharger as a 
third party defendant in the main claim by the state to the extent that 
the main action may be resolved with a determination that the owner is 
liable to the Environmental Protection and Spill Compensation Fund 
but is not responsible for the discharge, State v Tartan Oil Corp., 219 
AD2d 111, 638 NYS2d 989 (3d Dept 1996). The owner may not, however, 
recover statutory penalties against the third party actual discharger, id. 


The presence on property of possible sources of underground dis- 
charge of petroleum products, for which the cost of cleanup and removal 
may be imposed upon the owner of the system pursuant to Navigation 
Law § 181, does not render the title unmarketable, Vandervort v Higgin- 
botham, 222 AD2d 831, 634 NYS2d 800 (3d Dept 1995); John Hancock 
Mut. Life Ins. Co. v 491-499 Seventh Ave. Associates, 169 Misc2d 493, 
644 NYS2d 953 (Sup 1996). Therefore, a foreclosure sale, where there 
has been disclosure of the environmental problem, may proceed even if 
remediation has not been done and the prospective purchaser would 
purchase subject to the oil spill problem, John Hancock Mut. Life Ins. 
Co. v 491-499 Seventh Ave. Associates, supra. Although the buyer at 
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the foreclosure sale may be responsible for the costs of cleanup and re- 
moval, it may have as a remedy a claim against the party actually 
responsible for the discharge, id. A defense of mutual mistake and 
fraudulent misrepresentation will likewise fail where the purchaser was 
aware of the prior use of the property and of evidence signaling the 
presence of underground disposal or storage of petroleum before enter- 
ing into the contract and there is no indication that the purchaser was 
prevented from conducting inspections or tests, Vandervort v Hig- 
ginbotham, supra. 


A general release will not serve to protect an actual discharger 
from liability where the parties were unaware of the petroleum leak at 
the time of signing and therefore did not contemplate that the petro- 
leum discharge damages should be part of the general release, Gettner 
v Getty Oil Co., 226 AD2d 502, 641 NYS2d 73 (2d Dept 1996). However, 
in a case where two broad releases covering “any and all” claims were 
ambiguous as to whether the parties intended that they cover unknown 
claims for environmental contamination, the burden shifted to the 
plaintiff to demonstrate at trial, through extrinsic evidence, whether 
the releases were intended to encompass such claims, Burnside 711, 
LLC v Amerada Hess Corporation, 175 AD3d 557, 106 NYS3d 368 (2d 
Dept 2019). An “as is” clause in a contract will not preclude a cause of 
action based on statutory liability, Umbra U.S.A., Inc. v Niagara 
Frontier Transp. Authority, 262 AD2d 980, 693 NYS2d 371 (4th Dept 
1999). In order for a rider to a contract to effectively exclude a seller of 
property from Navigation Law Article 12 liability it must set forth in 
express and unequivocal terms the intent of the parties to exculpate the 
seller from its alleged actions in violation of the Navigation Law, id. 
Therefore, the seller was deemed responsible for Navigation Law Article 
12 liability where a rider failed to state the environmental risks associ- 
ated with the property that the purchaser would assume, that the 
purchaser intended to exculpate the seller from its prior actions on the 
property and that the purchaser would indemnify the seller for the 
costs of removing the environmental contamination from the property, 
id. 

A landlord will not be denied recovery based solely on its status as 
landowner in a dispute where the tenant is the alleged actual 
discharger, Drouin v Ridge Lumber, Inc., 209 AD2d 957, 619 NYS2d 
433 (4th Dept 1994) (tenant was owner of system from which spill 
occurred). In a Navigation Law Article 12 action between a landlord 
and tenant, an agreement between the parties as to who will be 
responsible will be upheld, Star Nissan, Inc. v Frishwasser, 253 AD2d 
491, 677 NYS2d 145 (2d Dept 1998) (looking to the specific language in 
the lease to assign responsibility); Leone v Leewood Service Station, 
Inc., 212 AD2d 669, 624 NYS2d 610 (2d Dept 1995) (since tenant as- 
sumed all obligations under the lease, it is the tenant rather than the 
landlord that was the operator within the meaning of Navigation Law 
§ 172); 101 Fleet Place Associates v New York Telephone Co., 197 AD2d 
27, 609 NYS2d 896 (1st Dept 1994) (landlord liable where ultimate 
responsibility for costs imposed solely on landlord in lease agreement). 
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PJI 10:5. Navigation Law—Oil Spill Prevention, Control 
and Compensation Act—Private Actions— 
Injured Party v Discharger 


In this action, the plaintiff, AB, seeks to re- 
cover for damages (he, she, it) suffered as a result 
of an oil spill. A private party injured by an oil 
spill has the right to recover (his, her, its) losses 
from the responsible party. 


The plaintiff, AB, alleges that (his, her, its) 
property was damaged by an oil spill caused by 
the defendant, CD. If you find that CD did not 
cause or contribute to the oil spill, you will find 
for CD. If you find CD’s conduct or inaction caused 
or contributed to the oil spill, you will find for AB 
and award such an amount that you find will fairly 
compensate AB for the property damage (he, she, 
it) sustained as a result of the oil spill. It is not 
necessary for you to find that CD owned the prop- 
erty from which the oil spill originated to impose 
liability. 


The defendant, CD, claims that the plaintiff, 
AB, is responsible for the oil spill. You must decide 
whether AB is in any way responsible for the oil 
spill before you can find that CD is liable. A party 
is responsible for an oil spill when (it, he, she) 
causes or contributes to the oil spill. If you find 
that AB did not cause or contribute to the oil spill, 
you will find for AB on this issue. If you find, 
however, that AB caused or contributed to the oil 
spill, you will find for CD on this issue. 


[Note: In an action where the plaintiff also sues for 
negligence and the defendant claims that the plaintiff 
contributed to the oil spill, PJI 2:36 charging compara- 
tive negligence should be added to the pattern charge.] 


Comment 


Based on Navigation Law Article 12; Berens v Cook, 263 AD2d 521, 
694 NYS2d 684 (2d Dept 1999); Danise v Agway Energy Products, 255 
AD2d 731, 680 NYS2d 723 (8d Dept 1998); Star Nissan, Inc. v Frish- 
wasser, 253 AD2d 491, 677 NYS2d 145 (2d Dept 1998); Whitesell v 
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Walchli, 237 AD2d 953, 654 NYS2d 541 (4th Dept 1997); Strand v 
Neglia, 232 AD2d 907, 649 NYS2d 729 (3d Dept 1996); Guilderland v 
Texaco Refining and Marketing, Inc., 159 AD2d 829, 552 NYS2d 704 
(8d Dept 1990); Novick v Sun Oil Co. of Pennsylvania, 103 AD2d 800, 
477 NYS2d 678 (2d Dept 1984); Lowenthal v Perkins, 164 Misc2d 922, 
626 NYS2d 358 (Sup 1995). 


A suit against a discharger of petroleum initiated by a damaged 
party pursuant to Navigation Law Article 12 is one for damages caused 
by injury to property, Guilderland v Texaco Refining and Marketing, 
Inc., 159 AD2d 829, 552 NYS2d 704 (3d Dept 1990); Lowenthal v 
Perkins, 164 Misc2d 922, 626 NYS2d 358 (Sup 1995). Ownership of the 
property is not a requirement for liability to be imposed, Berens v Cook, 
263 AD2d 521, 694 NYS2d 684 (2d Dept 1999). The defendant will be li- 
able under Navigation Law Article 12 if found to have discharged petro- 
leum in violation of the law, id. The determinative inquiry is whether 
the defendant’s actions actually set in motion the events that resulted 
in the discharge of petroleum that injured the plaintiff and this is a 
question of fact, Lowenthal v Perkins, supra. 


In order to hold a corporate stockholder, officer or employee person- 
ally liable for a discharge occurring at a site owned or operated by the 
corporation, that individual must, at a minimum, have been directly, 
actively and knowingly involved in the culpable activities or inaction 
which led to a spill, Golovach v Bellmont L.M., Inc., 4 AD3d 730, 773 
NYS2d 139 (3d Dept 2004); State v Markowitz, 273 AD2d 637, 710 
NYS2d 407 (3d Dept 2000). 


Navigation Law § 172(3) provides that a claim may only be as- 
serted by an injured person who is not responsible for the discharge. 
Thus, a party injured by a discharge of petroleum who has contributed 
to the spill does not have a claim under Navigation Law Article 12, 
Carter v Suburban Heating Oil Partners, L.P., 44 AD38d 1221, 845 
NYS2d 482 (3d Dept 2007); see Fuchs & Bergh, Inc. v Lance Enterprises, 
Inc., 22 AD3d 715, 802 NYS2d 749 (2d Dept 2005), although contribu- 
tion can be sought in a negligence action, Calabro v Sun Oil Co., 276 
AD2d 858, 714 NYS2d 781 (3d Dept 2000). A jury question arises when 
the defendant contends that the plaintiff contributed to the oil spill, 
Danise v Agway Energy Products, 255 AD2d 731, 680 NYS2d 723 (3d 
Dept 1998). The plaintiff need not make a showing of injury to survive a 
motion for summary judgment on liability, Novick v Sun Oil Co. of 
Pennsylvania, 103 AD2d 800, 477 NYS2d 678 (2d Dept 1984). 


An injured party may recover direct and indirect damages, consist- 
ing of all the costs associated with the cleanup and removal of the dis- 
charge, as well as litigation costs and lost profits, AMCO Intern., Inc. v 
Long Island Railroad Co., 302 AD2d 338, 754 NYS2d 655 (2d Dept 
2003). If it is established that despite efforts to clean up property after 
an oil spill, the premises cannot be restored to their pre-spill condition, 
the proper measure of damages is the total amount of the diminution in 
value plus the costs of repairs, Turnbull v MTA New York City Transit, 
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28 AD3d 647, 814 NYS2d 191 (2d Dept 2006); Melohn v R & M Combus- 
tion Co., Inc., 296 AD2d 323, 744 NYS2d 321 (1st Dept 2002). In 
determining whether a diminution in the value of the premises has oc- 
curred in an environmental contamination case under § 181, the court 
may consider evidence as to whether the “stigma” caused by the oil spill 
had an impact on the value of the subject property, Turnbull v MTA 
New York City Transit, supra. 


PJI 10:6. Navigation Law—Oil Spill Prevention, Control 
and Compensation Act—Private Actions— 
Owner or Actual Discharger v Insurance 
Company 


[Although the question of coverage is usually one of 
law, if there is an issue regarding whether oil spill cover- 
age existed at the time of the oil spill, add the following:]/ 


If you find that the oil spill occurred at a time 
when the plaintiff, AB, was insured by the /state 
name of insurance company/, you will find for AB and 
award such an amount as you find will fairly 
compensate AB for money spent on cleanup and 
removal costs, damages owed to third parties for 
property damage caused by the oil spill, and dam- 
age to AB’s property. If you find that the oil spill 
did not occur at a time when AB was insured by 
the defendant, you will find for the /state name of in- 
surance company]. 


[In an action where the insurance company defends 
based on a pollution exclusion clause, add the following:] 


The insurance policy contains a clause that 
[provide a summary of the pollution exclusion clause and 
the sudden and accidental exception]. The question you 
must decide is whether AB has proved that the oil 
spill was sudden and accidental. In determining 
whether the oil spill was sudden, you must decide 
whether the oil spill was abrupt, quick, or occur- 
ring within a short period of time rather than a 
gradual or continuous discharge. If you find that 
the oil spill was not sudden, you will find for /state 
name of insurance company]. If you find that the oil 
spill was sudden, you must also decide whether 
the oil spill was accidental. In determining 
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whether the oil spill was accidental you must 
decide whether the oil was discharged into the 
environment unexpectedly and unintentionally or 
whether it was discharged knowingly and 
intentionally. A discharge resulting from inten- 
tional and knowing conduct cannot be considered 
accidental. In deciding whether the discharge was 
intentional or accidental, you must focus on 
whether the discharge was purposeful, not on 
whether AB intended the harm or damages that 
resulted from the discharge. If you find that the oil 
spill was not accidental, you will find for /state name 
of insurance company]. If you find that the oil spill 
was sudden and accidental, you will find for AB on 
this issue. 


Comment 


Based on Northville Industries Corp. v National Union Fire Ins. Co. 
of Pittsburgh, Pa., 89 NY2d 621, 657 NYS2d 564, 679 NE2d 1044 (1997); 
Powers Chemco, Inc. v Federal Ins. Co., 144 AD2d 445, 533 NYS2d 
1010 (2d Dept 1988), aff'd, 74 NY2d 910, 549 NYS2d 650, 548 NE2d 
1301 (1989); Technicon Electronics Corp. v American Home Assur. Co., 
141 AD2d 124, 533 NYS2d 91 (2d Dept 1988), aff'd, 74 NY2d 66, 544 
NYS2d 531, 542 NE2d 1048 (1989); State v Ackley, 245 AD2d 668, 664 
NYS2d 876 (8d Dept 1997); Ziankoski v Boonville Oil Co., Inc., 241 
AD2d 951, 661 NYS2d 322 (4th Dept 1997); Domermuth Petroleum 
Equipment and Maintenance Corp. v Herzog & Hopkins, Inc., 111 AD2d 
957, 490 NYS2d 54 (3d Dept 1985); Allstate Ins. Co. v Klock Oil Co., 73 
AD2d 486, 426 NYS2d 603 (4th Dept 1980); Don Clark, Inc. v U.S. 
Fidelity and Guar. Co., 145 Misc2d 218, 545 NYS2d 968 (Sup 1989); 
Evans v Aetna Cas. & Sur. Co., 107 Misc2d 710, 485 NYS2d 933 (Sup 
1981). 


An owner or actual discharger that is insured may have a Naviga- 
tion Law Article 12 cause of action against the insurer that refuses to 
defend or indemnify the owner or actual discharger. The duty of an 
insurer to defend its insured is broad, Technicon Electronics Corp. v 
American Home Assur. Co., 74 NY2d 66, 544 NYS2d 531, 542 NE2d 
1048 (1989). Therefore, if the complaint against the insured contains 
any allegation that brings the claim even potentially within the protec- 
tion purchased or where the insurer has actual knowledge of facts 
establishing a reasonable possibility of coverage, the insurer is obli- 
gated to defend the insured, see Frontier Insulation Contractors, Inc. v 
Merchants Mut. Ins. Co., 91 NY2d 169, 667 NYS2d 982, 690 NE2d 866 
(1997); Continental Cas. Co. v Rapid-American Corp., 80 NY2d 640, 593 
NYS2d 966, 609 NE2d 506 (1993); Technicon Electronics Corp. v Amer- 
ican Home Assur. Co., supra. 


Since there is an obligation under the statute to remediate, a 
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discharger’s remediation efforts are never voluntary and therefore an 
insurer cannot refuse to indemnify an insured who initiated the cleanup 
and removal of a discharge without state involvement by claiming that 
the cleanup was voluntary, Domermuth Petroleum Equipment and 
Maintenance Corp. v Herzog & Hopkins, Inc., 111 AD2d 957, 490 NYS2d 
54 (3d Dept 1985); Evans v Aetna Cas. & Sur. Co., 107 Misc2d 710, 435 
NYS2d 933 (Sup 1981). The insurer is not obligated to indemnify the 
insured when the insured may at some point in the future be strictly h- 
able for cleanup and removal costs pursuant to Navigation Law Article 
12, but as of the time of the action no liability has attached, Ziankoski v 
Boonville Oil Co., Inc., 241 AD2d 951, 661 NYS2d 322 (4th Dept 1997) 
(general liability provision not triggered until there is a pending claim 
or lawsuit against the insured in connection with an oil spill). 


The cost of the cleanup and removal of the petroleum discharge 
constitutes property damage within the meaning of an insurance policy, 
Don Clark, Inc. v U.S. Fidelity and Guar. Co., 145 Misc2d 218, 545 
NYS2d 968 (Sup 1989). Attorney’s fees cannot be recovered in an affir- 
mative action brought by the insured to settle its rights; such fees may 
only be recovered when the insured is cast in a defensive position by the 
insurer, id; see Mighty Midgets, Inc. v Centennial Ins. Co., 47 NY2d 12, 
416 NYS2d 559, 389 NE2d 1080 (1979). 


As in actions by the state against an insurer, see PJI 10:3, a failure 
by the insured to provide the insurer with timely notice of the loss may 
bar the insured’s claim, see State v Ackley, 245 AD2d 668, 664 NYS2d 
876 (3d Dept 1997) (rejecting claim based on principles of constructive 
notice). 


A pollution exclusion clause in an insurance contract is a provision 
that limits the insurer’s liability for damages resulting from pollution. 
A sudden and accidental exception to the pollution exclusion clause is a 
provision contained within the clause that carves out an exception to 
the exclusion if the pollution discharge is sudden and accidental. Hence, 
a pollution exclusion clause may provide an exclusion for bodily injury 
or property damage arising out of the discharge, dispersal, release or 
escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, 
liquids or gases, waste materials or other irritants, contaminants or pol- 
lutants into or upon the land, the atmosphere or any water course or 
body of water; but it may also provide that this exclusion does not apply 
if such discharge, dispersal, release or escape is sudden and accidental, 
see Northville Industries Corp. v National Union Fire Ins. Co. of 
Pittsburgh, Pa., 89 NY2d 621, 657 NYS2d 564, 679 NE2d 1044 (1997); 
Powers Chemco, Inc. v Federal Ins. Co., 144 AD2d 445, 5383 NYS2d 
1010 (2d Dept 1988), aff'd, 74 NY2d 910, 549 NYS2d 650, 548 NE2d 
1301 (1989); Petr-All Petroleum Corp. v Fireman’s Ins. Co. of Newark, 
N.J., 188 AD2d 139, 593 NYS2d 693 (4th Dept 1993). While pollution 
exclusion clauses are no longer statutorily required in New York, see 
Colonie Motors, Inc. v Hartford Acc. and Indem. Co., 145 AD2d 180, 538 
NYS2d 630 (3d Dept 1989), insurance policies may continue to include 
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such clauses, see Northville Industries Corp. v National Union Fire Ins. 
Co. of Pittsburgh, Pa., supra; Powers Chemco, Inc. v Federal Ins. Co., 
74 NY2d 910, 549 NYS2d 650, 548 NE2d 1301 (1989); Technicon 
Electronics Corp. v American Home Assur. Co., 74 NY2d 66, 544 NYS2d 
531, 542 NE2d 1048 (1989), Petr-All Petroleum Corp. v Fireman’s Ins. 
Co. of Newark, N.J., supra; Colonie Motors, Inc. v Hartford Acc. and 
Indem. Co., supra. 


The Court of Appeals has held that standard pollution exclusion 
clauses are unambiguous and an insured whose actions fall within the 
exclusion is bound by the terms of the exclusion and is not entitled to be 
defended or indemnified by the insurer, Technicon Electronics Corp. v 
American Home Assur. Co., 74 NY2d 66, 544 NYS2d 531, 542 NE2d 
1048 (1989). Under the sudden and accidental exception to a pollution 
exclusion clause, a discharge must be both sudden and accidental for 
the exception to apply and the pollution exclusion clause to be inopera- 
tive, Northville Industries Corp. v National Union Fire Ins. Co. of 
Pittsburgh, Pa., 89 NY2d 621, 657 NYS2d 564, 679 NE2d 1044 (1997); 
Technicon Electronics Corp. v American Home Assur. Co., 74 NY2d 66, 
544 NYS2d 531, 542 NE2d 1048 (1989). Furthermore, where the 
language of the pollution exclusion clause creates no exception for pollu- 
tion caused by someone other than the insured, coverage will not be 
extended even though liability for the discharge is premised on the 
conduct of a third party, Powers Chemco, Inc. v Federal Ins. Co., 74 
NY2d 910, 549 NYS2d 650, 548 NE2d 1301 (1989). 


A two-part test for evaluating the applicability of a pollution exclu- 
sion clause was set forth by the Court of Appeals in Technicon. The first 
inquiry is whether a discharge, dispersal, release or escape of a toxic or 
hazardous waste occurred that actually resulted in pollution. If so, the 
pollution exclusion clause is triggered. The second inquiry is whether 
that discharge, dispersal, release or escape was sudden and accidental. 
If so, the pollution exclusion clause is “neutralized” by the exception 


and the insured will be entitled to coverage, Technicon Electronics 
Corp. v American Home Assur. Co., 74 NY2d 66, 544 NYS2d 531, 542 
NE2d 1048 (1989). 


The relevant factor in evaluating a pollution exclusion clause is not 
whether the policyholder anticipated or intended the resultant injury or 
damage, but whether the toxic material was discharged into the environ- 
ment unexpectedly and unintentionally or knowingly and intentionally, 
Technicon Electronics Corp. v American Home Assur. Co., 74 NY2d 66, 
544 NYS2d 531, 542 NE2d 1048 (1989). An occurrence resulting from 
purposeful, knowing conduct cannot be considered accidental, id. The 
term accidental includes not only an unintended event but also one oc- 
curring unexpectedly or by chance, Northville Industries Corp. v 
National Union Fire Ins. Co. of Pittsburgh, Pa., 89 NY2d 621, 657 
NYS2d 564, 679 NE2d 1044 (1997). 


As to the meaning of the term sudden, the Court of Appeals has 
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held that it adds a temporal quality to the pollution exclusion clause 
exception, as in a discharge of the pollutant abruptly, precipitantly or 
brought about in a short time, Northville Industries Corp. v National 
Union Fire Ins. Co. of Pittsburgh, Pa., 89 NY2d 621, 657 NYS2d 564, 
679 NE2d 1044 (1997). Thus, a process that occurs slowly and 
incrementally over a relatively long time, no matter how unexpected or 
unintended, cannot be considered sudden. Further, the focus in 
determining whether the pollution was sudden is on the initial release 
of the pollutant, not the length of time it goes undiscovered, nor the 
length of time that damage to the environment continued, nor on the 
timespan of the eventual dispersal of the discharged pollutant in the 
environment. The temporal aspect of the sudden discharge element is 
only met by the discharge, abruptly or within a short timespan, of a sig- 
nificant quantity of the pollutant sufficient to have some potentially 
damaging environmental effect, id. 


When a pollution exclusion clause is relied on to deny coverage, the 
insurer has the burden of demonstrating that the allegations of the 
complaint in the underlying action against the insured cast that plead- 
ing solely and entirely within the policy exclusion and further that the 
allegations as a whole are subject to no other interpretation, Technicon 
Electronics Corp. v American Home Assur. Co., 74 NY2d 66, 544 NYS2d 
531, 542 NE2d 1048 (1989). Once the insurer has satisfied that burden, 
the burden shifts to the insured to demonstrate a reasonable interpreta- 
tion of the underlying complaint potentially bringing the claims within 
the sudden and accidental discharge exception to the pollution exclusion 
provision or to show that extrinsic evidence exists that the discharge 
was in fact sudden and accidental, Northville Industries Corp. v 
National Union Fire Ins. Co. of Pittsburgh, Pa., 89 NY2d 621, 657 
NYS2d 564, 679 NE2d 1044 (1997). 
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